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Chap.  1,  Of  Parceners.  iSect.  24h 


y>  ARCENERS  are  of  two  sorts^  to  wit ;  parceners  according  to  the 
-^  cattrse  of  the  common  law,  aiid  parceners  according  to  the  custome. 
Parceners  after  the  course  of  the  common  law  are,  where  a  man,  or  womanf 
seised  ifcertaxne  lands  or  tenements  in  fee  simple  Or  in  taile,  hath  no  issue 


<i)  In  the  TeUtim  MSS.  of  Littleton,  belonging  to  the  public  library  at 
Cambridge,  there  is  the  following  argument  or  intr^uction  to  this  third  book : 

^*  En  cost  tierce  liver  ascun  chose  sera  dit  a  toy,  mon  fitz,  de  parcener?, 
**  de  jointenantez,  de  tenantez  in  comen,  de  estates  de  terrez  et  tenementez 
**  sur  condition,  de  discentez  que  tollount  entrez,  de  continuell  clajrme,  de 
**  relaissea  et  confirmationz,  de  garrantiez  liniall  et  coUaterall  et  de  earrantiez 
<«  ^ue  comensont  per  disseisin,  de  attornament,  de  surrenderonSf  ae  discon- 
^  tinuance,  de  femitterez,  de  tenant  per  elegit ,  de  tenant  per  estatut  merchant, 
*^  de  tenant  per  estatut  de  la  staple,  Sfc," 

On  this  addition  to  the  printed  copies  of  Littleton,  sir  William  Jones,  who 
kindly  favoured  me  with  tne -readings  from  the  two  Cambridge  manuscripts, 
writes  thb  observation. — **  It  is  very  remarkable,  that  in  this  argument  a 
*<  Chapter  is  promised  concerning  surrenders,  of  which  Littleton  has  not  ex- 
**  pressly  and  separately  treated.  The  word  surrenderons,  which  is  abbreviated 
««'  by  the  transcriber,  seems  completely  to  have  puzzled  a  former  owner  of 
<<  the  manuscript.  He  says  in  the  margin,  ceste  parole  est  en  auterfingment 
*'  fuejeo  ay  :  quare  ce  ^e  il  signifie.  Since  then  surrenders  are  mentioned 
**  m  two  manuscripts  as  one  of  the  heads  of  the  third  book ;  it  is  not  impro- 
^*  bable,  that  the  author  intended  to  have  written  a  distinct  chapter  concerning 
'^  them,  as  he  did  write  concerning  tenants  by  elegit,  and  by  statute 
<'  MERCHANT  and  STAPLE." — See  Sect.  324,  where'  Littleton  refers  to  a 
Chapter  on  e/cgj(s.  —[Note  i,] 
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but  daughters,  and  dieth,  and  the  tenements  descend  to  the  issues  (2),  and  the 
daughters  enter  into  the  lands  or  tenements  so  descended  to  them,  then  they 
are  called  parceners,  and  be  but  one  heire  to  their  ancestor  (Parceners 
8olonque  le  course  del  common  ley  soni.  Ion  home,  ou  feme,  seisie  de 
certaine  terres  ou  tenements  en  fee  simple  ou  en  taile,  n'ad  issue  forsoue 
files,  et  devie,  et  les  tenements  discendont  a  les  issues,  et  les  files 
entront  en  les  terres  ou  tenements  issint  discendus  a  eux,  donques  els 
sont  appels  parceners,  et  quaunt  a  files  els  sont  (1)  *  forsque  un  heire 
a  lour  ancestor) :  And  th^  are  called  parceners ;  because  oy  the  writ, 
which  is  called  breve  de  participatione  lacienda,  t/ie  law  will  constraine 
them,  that  partition  shall  be  madeamong  them,  Andif  there  be  twodaughters 
to  whom  the  land  descendeth,  then  they  be  called  ttoo  parceners ;  and  if 
there  be  three  daughters,  they  be  called  three  parcetiers\  and  four  daughters, 
four  parceners ;  and  so  forth  (2)  f. 

/^  U  R  author  having  treated  in  his  two  former  bookes,  first  of 
estates  of  lands  and  tenements,  and  in  his  second  booke  of 
tenures  whereby  the  same  have  beene  holden,  now  in  his  third 
booke  doth  teach  us  divers  things  concerning  both  of  them ;  as^ 
1.  The  qualities  of  their  estates.  2.  In  what  cases  the  entry  of 
him  that  right  hath  may  be  taken  away.  3.  The  remedies,  and 
in  what  cases  the  same  may  be  prevented,  or  avoyded.  4.  How 
a  man  may  be  barred  of  his  rignt  for  ever,  and  in  what  cases  the 
same  may  be  prevented  or  avoyded. 

For  the  first,  he,  having  spoken  of  sole  estates,  divideth  the 
quality  of  estates  into  individed  and  conditional!.  Individed,  into 
coparcenary,  joyntenancy,  and  tenancy  in  common. 
Coparcenary  into  parceners  by  the  fc^  common  law,  Pi  6371 
ana  parceners  by  the  custome ;  and  he  beginneth  his  i  |^  J 
Vide  Sect  385.  third  book  with  parceners  daiming  by  descent,  which, 

comming  by  the  act  of  law  and  right  of  bloud,  is  the  noblest  and 
worthiest  meanes  whereby  lands  do  fall  from  one  to  another. 
Conditional,  into  conditions  expresse  or  in  deed,  and  conditions  in 
law.  Conditions  in  deed,  into  gages ;  which  he  divideth  into 
vadia  moriua  and  tadia  tiva.  Fiadia  mortua^  so  called  because 
either  money  or  land  may  be  lost :  and  rtva,  because  neither^ 
'  money  nor  land  can  be  lost,  but  both  preserved.  Then  apeaketh  he 
of  descent^  wherby  the  entry  of  him  that  right  hath  may  be  taken 
away.  And  next  to  that  of  the  remedy  how  to  prevent  the  same, 
vis.  by  continuall  claim.  Then  he  teacheth,  how  a  man,  having  a 
defeasible  or  an  imperfect  estate,  may  perfect  and  establish  me 
same  by  three  meanes,  viz.  by  release,  by  confirmation,  and  at- 
toumment,  where  that  is  requisite.  Having  spoken  of  a  descent, 
beinff  an  act  in  law  which  taketh  away  an  entry,  he  doth  then 
spea£e  of  a  discontinuance,  the  act  of  the  party,  whereby  the 
entry  of  them  that  right  have  shall  be  taken  away.  And  next  unto 
that  he  teacheth  in  what  case  the  same  may  be  avoided  by  remit- 
ter. After  he  had  treated  of  descents  and  discontinuances  which 
take  away  qptries,  but  bar  not  actions,  lastly,  he  setteth  forth 
the  learumg  of  warranties,  (a  curious  and  cunning  kind  of  leam- 

*  t  Thae  are  fiates  i,anda,  cf  163.  b,  iu  the  I2$h  and  14th  editions, 

———.».—■  .»^i^^ii^— 11.— .^— .M.^.—  Ill  ■  ^— *— II     I      !■■  .Ill*— ^MXl— ^M. 

/ 

(•2)  In  L.  and  M.  and  in  Roh.  it  is  daughters  instead  o£  issues. 

(1)  *  See  below  note  3. 

(2)  t  in  L.  and  M.  and  ii\Roh.  an  4'C-  comes  in  here; 
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_  I  assure  rov)  whereby  both  eirtry,  action,  and  right  may  be 
barred,  and  the  remedies  how  they  may  be  prevented  before  they 
fidi,  and  in  what  cases  they  may  be  avoyded  after  they  be 
Mien.  And  thus  have  you  an  accomit  of  the  thirteene  seyerall 
chapters  of  his  third  boolae.  And  now  his  method  being  under- 
stood, let  us  faeare  what  our  author  will  say  unto  us  concerning 


**  EtmatUnJUes  els  sontJi^r»fue  un  keire  a  lour  [a]  ancester"  [a]  Bract,  lib.  s. 
This  is  raise  printed ;  for  the  originali  is,  et  quaiiqueJUes  eh  soni,  <<>.  66. 71,  &c. 
els  soni  parceners^  et  soniforsqve  un  heire  a  tour  aunoestor  (3).         ^J^*  ^^-  ■"** 

lib.  5*  10. 443* 

**  Parceners.*  [li]  Jus  descendit quasi  urn  haredi propterjuris  las.  183, 184, 
wmUAemy  sieut  sunt  plurtsfiluBySfC,  Et  ubi  omnes  simul  et  in  soli-  185. 189!  193! 
dum  h€eredes  sunt,  plures  eoharedes  sunt  quasi  unrnn  eorjhiSy  ^t.lib.5.ca.9. 
propter  umtatetn  juris  quod  habent.     Whweupon  it  followeth,  ^■.^'^."•^7' 
that  albeit  where  there  be  two  parceners  [c]  tney  have  moitiea  &u!^i3.^'.7i.^' 
in  the  lands  descended  to  them,  yet  are  the^  both  but  one  heyre ;  [6]  Bract.  li.  2. 
and  one  of  them  is  not  the  moity  of  an  heire,  but  both  of  them  ">.  66. 76.  Fiet. 
are  but  unus  hceres.  "^J  »"?»*.  Brit. 

And  it  ia  to  be  observed,  that  there  is  a  diversity  betweene  a  ^^  de^i^t^m' 
descent,  which  is  an  act  of  the  law,  and  a  purchase,  which  is  an  [c] Vide  Sect.  8. 
act  of  the  party,     [d]  For  if  a  man  be  seised  of  lands  in  fee,  and  vera.  fin. 
hath  issue  two  daughters,  and  one  of  the  daughters  is  attainted  W  ^«ta,  Kb.  5. 
of  felony,  the  father  dieth  both  daughters  being  alive ;  the  one  |?  |*    ^^^^^ 
moitie  slmll  descend  to  the  one  dauefater,  and  the  other  moitie    ^  '  '^^^'^' 
shall  escheat.    But  if  a  man  make  alease  for  life,  the  remainder 
to  the  rightheires  of  ^.  being  dead,  who  hath  issue  two  daughters, 
whereof  the  one  is  attaint^  of  felony;  in  this  case  some  have 
said,  that  the  remainder  is  not  good  for  a  moitie,  but  voyd  for 
the  whole,  for  that  both  the  daughters  should  have  beene  (as 

Littleton  saith)  but  one  heire  (4). 
ri64n      '^  ^  °^^^  makes  a  gifi  in  tatle,  reserving  two  (Post  196.  b.) 
1*1  shillings  rent  to  himselfe  during  his  life,  and  if  he  die 
^  hid  heire  within  age  then  reserving  a  rent  of  twentie 
shillings  tohisheires.fbr  ever ;  he  dieth  having  issue  two  daugh- 
ters,  the  one  of  full  age,  the  other  within  age :  in  this  case  the 
donee  shall  hold  by  fealty  onely,  insomuch  as  tlie  one  daughter  as 
well  as  the  other  is  his  heire,  and  both  of  them  (as  Littleton  saith) 
make  but  one  heire,  er^o,  his  heire  is  not  within  age,  neither  is  his 
heire  in  that  case  of  full  ase.    But  if  the  reservation  had  been, 
<^  and  if  he  die,  his  heire  neither  being  within  age,  nor  of  full  age, 
**  &c."  in  this  case  the  reservation  had  beene  good.     And  if  it 
doth  not  begin  in  his  next  heire,  it  shall  never  begin  as  this  case  is, 
for  that  the  precedencie  is  not  performed,     [e]  But  yet  if  one  of  [e]  Temps  E.  1 . 
them  be  of  age,  and  the  other  within  age,  she  shall  have  her  age  '^S^>  1^^*  ^  ^'^* 
and  otherpriviledges  and  advantages  that  an  beire  within  age  shall  \^^'T^*^^^' 

44  E.  3.  Age^47.      36  Ass.  65.       13  £.  3.  Age,  51.      28  Ass.  2a.      29  Ass.  25.  57. 

34  H.  6.    4A^.  17. 

have ; 

(3)  The  words  are  as  here  corrected  by  lord  Coke  botli  in  L..and  M.  and 
in  Roh. 

(4)  See  ant.  35.  b.  26.  b.  and  post.  196.  b.  374.  b.  Here  lord  Hale  intro- 
duces the  following  note. — Donee  in  taU  on  condition  fiot  to  discontinue.  Donee 
has  issue  ttoo  daughters.  One  discontinues.  The  donor  may  enter,  R.  26  Elis< 
C.  B.  sir  W.  Moore's  case.    Hal.  MSS.— [Note  2.] 
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have ;  and  when  they  are  demandants,  for  the  nonage  of  the  one 
[/]  Fleu,lib.5.  the  parol!  shall  demurre  against  them  both  (i).  [yj  Suntaufem 
c«.  9.  et  lib.  6.  phtres  participcs  quasi  unum  corpus  in  eo  qtM  umtmjus  habent ; 
^t>- 47*  et  aportet  qubd  carpus  sit  tn^sTum,  et  qubd  in  nuM  parte  sit  dc" 

aRo^Abr^ia.)  fi^^^*    -^.nd  when  die  right  heire  doth  claimeby  purchase,  he 

must  be  (say  thejr)  a  compleat  right  heire  in  judgement  of  law  (3). 
And  therefore  if  lands  be  given  to  a  man  and  to  the  heires 
females  of  his  bodie,  and  he  hath  issue  a  son  and  a  daughter, 
and  dieth,  the  daughter  shall  have  the  land  by  descent ;  but  if  a 
remainder  be  limited  to  the  heires  females  of  the  bodie  of  J.  S* 
and  he  hath  issue  a  son  and  h  daughter,  his  daughter  shall  never 
take  it  by  purchase,  for  that  she  is  not  heire  female  of  the  body 
of  /.  S.  because  he  hath  a  son. 

If  a  man  give  lands  to  another,  and  to  the  heires  males  of  his 
body,  upon  condition,  that  if  he  die  without  heire  female  of  his 
bodie,  tnat  then  the  donor  shall  re-enter,  this  condition  is  utterly 
voyd  (3),  for  he  cannot  have  an  heire  female,  so  long  as  he  hatn 
an  heire  male. 

And  as  they  be  but  one  heire,  and  yet  several!  persons ;  so 
have  they  one  entire  freehold  in  the  land,  as  long  as  it  remaines 
[;]ioE.4.         undivided,  in  respect  of  any  strangers  precipe.      [g]   But 
^7  £*  3*  4^-        betwecne  themselves  to  many  purposes  they  have  in  judgement 
(Mo.  00.)  ^p  j^^  severall  freeholds ;  for  the  one  of  them  may  infeoffe 

[k]  37  H.  6.  8.  another  of  them  of  her  part,  and  make  liverie.  [k]  And  this 
{ Po"t  ^06^  a  >  copaccenarie  is  not  severed  or  divided  by  law  by  the  death  of 
^  OS .   9  .  a.;    ^^^  ^p  them ;  for  if  one  die,  her  part  shall  descend  to  her  issue, 

and  one  pracipeatiBll  lie  against  them,  for  they  shall  never  joyne 

as  heires  to  severall  ancestors  in  any  action  anccstrell,  but  when 

one  right  descends  from  one  ancestor:  and  then  propter  unitatem 

juris  J  though  they  be  in'  severall  degrees  from  tlie  common 

ancestor,  yet  shall  they  joyne.   But  the  issues  of  severall  copar« 

ceners,  because  severall  rights  descend,  shall  never  joyne  as 

heires  to  their  mothers ;  and  yet  when  they  have  recovered,  a 

Vid  Swt.  3 1 3.     ,^rrit  of  partition  lieth  betweene  them. 

['1  y^  3-  30-  34-       {."or  example,  [i  j  If  a  man  hath  issue  two  daughters,  and  is  dis- 

a4£.  3. 13.      F.  N.  B.aii.      ssU.^Mas-      37  E. 3,89.      3iH.6.  i4.b. 

seised, 

(1)  But  in  the  writ  departitione  faciendd  the  younger  sister  shall  not  have 
her  age  against  the  elder.     Post.  171.  a. — [Note  3.] 

(2)  In  a  former  note  I  have  much  at  lenglh,  and  as  I  fear  tediously,  en- 
deavoured to  support  lord  Coke  in  this  doctrine.  Ant.  24.  b.  note  3.  But 
since  the  writing  of  that  note  a  case  has  been  published,  in  which  the  court 
of  king's  bench,  after  three  arguments,  decided  against  applying  the  rule  to  a 
wiU.  See  Willes  and  others  v.  Palmer  and  others,  5  Burr.  2615.  In  another 
case  also,  which  was  three  times  argued,  the  court  of  exchequer,  ar  fxtnderstand, 
refused  to  apply  the  rule  to  a  marriage-settlement.  Evans  on  demise  of 
Burtenshaw  v.  Weston,  determined  in  a  special  verdict  in  Scaccar.  Mich.  1774, 
or  Hill.  1775.  .  This  latter  case  had  been  previously  determined  in  B.  R. 
in  a  case  reserved  in  an  ejectment  in  which  Mr.  Burtenshaw  was  defendant, 
and  there  too  the  case  was  argued  three  times.  In  both  courts  the  judgment 
was  against  Mr.  Burtenshaw.  But  the  question  on  the  construction  of  heirs 
female  of  the  body,  considered  as  words  oi purchase,  was  only  a  secondary  point ; 
and  whether  it  was  debated  in  B.  R.  or  not,  I  am  not  at  present  informed. 
After  such  authorities,  it  can  be  scarcely  necessary  to  guard  the  reader  against 
incautiously  adopting  my  private  ideas.— [Note  4.] 

(3)  As  to  effect  from  a  condition's  being  void,  sec  post.  206.  a.  &  b. 
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teised,  and  the  daughters  have  issue  and  die,  the  issue  shall 
jojrne  in  a  pnecipe ;  because  one  right  descends  from  the  ances- 
tor ;  and  it  maketh  no  difference,  whether  the  common  ancestor, 
being  out  of  possession,  died  before  the  daughters  or  after,  for 
that  in  both  cases  they  must  make  themselves  heires  to  the 
grandfatheir  which  was  last  seised,  and  when  the  issues  [k]  have  m  3^  h.  6.  ft. 
recovered  they  are  coparceners,  and  one  precipe  shall  lie  9  £.4.  i3.b. 
against  them.     And  likewise  if  the  issues  of  two  coparceners,  4^  ^  3*  i^»  >7- 
which  are  in  by  severall  descents,  be  disseised,  they  snail  joyne  ^?S^'^  ^^\ 
in  assise.   But  in  the  same  case  if  the  two  daughters  had  beene  ^^'  ^         '^ 
actually  seised,  and  had  beene  disseised,  after  their^  deceases 
the  issues  shall  not  joyne ;  because  severall  rights  descended  to 
them  from  severall  ancestors:  and  yet  when  they  have  severally 
recovered,  they  are  coparceners  (4),  and  one  pnecipe  lieth 
against  them,  and  a  rdease  made  by  one  of  them  to  the  other 
is  good.    And  so  note  a  diversitie  inter  descensum  in  capita^  et 
in  stirpes.  '  *       ' 

And  the  statute  of  Gloucester^  cap.  6,  made  anno  6  Edw.  1. 
speaketh  si  home  murgey  S^c.  if  a  mian  dieth ;  so  as  that  statute 
extendeth  not  but  where  one  dieth,  and  hath  divers  heires,  (F.N.B.ig5.H.> 
whereof  one  is  son  or  daughter,  brother  or  sister,  nephew  or 
neece,  and  the  others  be  in  a  further  decree,  all  their  heires 
from  henceforth  shall  have  their  recovene  by  writ  of  mort- 
dauncestpr.    And  this  sdemeth  to  me  to  be  the  common  law ; 
for  Brackmy  who  writ  before  this  statute,  saith,  [/]  in  cam  d^  nj  Bract  lib.  4. 
sit  assisa  mortis  antecessoris  conjungenda  cum  conscMguinttatCj  354,  b.    Brit. 
non  eritpostea  recurrendum  adpracipe  de  consangumitatet  sed  fol.  181, 182. 
adassisam  mortis;  quia  persona,  qua propiriguior  est^  etjadt  v/^^**h^^* 
assisamy  ^  trahit  ad  se  personam  et  srradum  remotiorem  ut  ubi  ^!!*,'  L'„^vn 
poitus  procedat  asstsa  quam  practpcy  qusa  la,  quod  est  magis  in  fine. 
remotum,  non  trahit  adse  quod  est  magis  jufictumf  sed^contrario 
in  omni  casu.    And  herewith  agreeth  the  most  of  our  [m]  [m]  19  E.  3. 
bookes ;  and  two  coparceners  shml  have  a  writ  of  at^el,  and  by  tit.  Jojndre  in 
their  count  suppose  the  common  ancestor  to  be  grandfather  to  Action,  31. 
the  one,  and  great  grandfather  to  the  other  (5).  27  R  3?  89  ^^' 

48  E.'  3.  14.      34  E.  3.  13.      F.  N.  B.  aai.      Register.  Vide  33  E.  1.  Joindrein 
Aotien,  34.    13  £.  3.  iUd.  99.  Temps  E.  a.  ib.  35.    30  E.  1.  ibid.  36.    35  H.  6.  33. 

I  have  beene  the  longer  herein,  for  that  thb  inheritance  of  co* 
partners  is  the  rarest  kind  of  inheritance  that  is  in  the  law. 

Furthermore  it  is  to  be  observed  that  herein  also  in  case  of  co- 
parceners, [n]  sometimes  the  descent  is  in  stirpes  (viz.)  to  stockes  [n]  Bracton, 
or  roots ;  and  sometime  in  capita f  to  heads.     As  if  a  man  hath  lib.  a.  66. 
issue  two  daughters  and  dyeth,  this  descent  is  in  capita,  viz.  that  ?,^****Si**'''  ^^' 

ev^ry  one  shall  inherit  alike,  as  Littleton  here  saith.  ^.J\^  *t^ 

[.   ^   «_   _^      <  _  ■»•  1*  ■«  1      cap*  9*  "  ^' 

lo47|  "^^  ^  a  man  hath  issue  two  daushters,  and  t3*  the  ^ap.  47. 
t^  *J  eldest  daughter  hath  issue  three  daughters,  and  the 
youngest  one  daughter,  all  these  foure  shall  inherit; 
but  the, daughter  of  the  youngest  shall  have  as  much  as  the 
three  daughters  of  the  eldest,  ratione  stirpium,  and  not  ratione 
capitum,  tor  in  judgement  of  law  every  daughter  hath  a  several 
stocke  or  root. 

Also  if  a  man  hath  issue  two  daughters,  and  the  eldest  hath 
issue  divers  sonnes  and  divers  daughters,  and  the  youngest 

hath 


(4)  See  the  like  as  to  jointenants^  post.  188.  a. 
(a)  See  F.N. B.  197.  B. 
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hath  issue  divers  daughters,  the  eldest  son  of  the  eldest  daugh^ 

ter  shall  onely  inherit;  for  this  descent  is  not  in  capita^,  but  all 

the  daughters  of  the  youngest  shall  inherit,  and  the  eldest  son 

is  coparcener  with  the  daughters  of  the  youngest,  and  shall 

hav^  one  moitie  (viz.)  his  mother's  part;  so  that  men  descending 

of  daughters  may  be  coparceners,  as  well  as  women,  and  shall 

joyntly  implead  and  be  impleaded,  as  is  aforesaid. 

To]  ao  £.  a.  [o]  If  tnere  be  two  coparceners,  and  the  one  bring  a  raitO'- 

Nuper  ob.  14*     nMU  parte  or  a  nuper  ohiit  against  the  other,  the  defendant 

?*E^'  ^'  *^^'      claime  by  purchase,  and  disdaime  in  the  blood,  the  plaintife 

7   *  3'  '3'         «hall  have  a  mortdauncesUr  against  her  as  a  stranger  for  the 

whole  (1). 

Bract.  Ub. a.  **  Parceners  are  ^f  two  sorts*'    Here  Littleton  doth  divide 

fo.  66. 71,  &c.    parceners;  and  herewith  do  agree  the  ancient  books  o(  law. 

Brit  c«.  71. 

e  a,  L6.  ca.9.  ^^  ^^^  ^^^  ^^^  called  parceners,  S^c,"  FtarceneTBfjfartkipes, 
et  dkuntur  participeSy  quasi  partis  capaces,  site  partem  capientes ; 
Ma  res  inter  eas  est  communis  ratione  plurium  .personarum. 
This  tenancie  in  the  ancient  books  of  law  is  called  adaquatio, 
and  sometime  yhtntUa  ksrctscunda  (2),  an  inheritance  to  be 
divided;  and  many  tnues  parceners  are  called  coparceners. 

^  Breve  de  participatione  &ciend4«'''  This  is  ildse  printed  (3)' 
and  should  be  De  partiHone  faciend^  (jD,  a  writ  whereby  the 
r  1  Be  Ut  coparceners  are  compelled  to  make  partition,  [p]  Item  est  alia 
Ong,'^^Z^6,  ^ctio  mixtOy  quiB  dicitur  actio  Jamiha  kirciscutuUe ;  et  locum 
Be^st.  Jad.  80.  hahet  inter  eos  qui  communem  habent  hareditatemy  Sf^.  Et  locum 
Brit,  ttbi  sup.  kabety  ut  videtury  inter  coharedesy  ubi  agitur  depropatfe  sororum ; 
^^  ******  *"P*  vel  inter  aUoSy  M  res  inter  partes^  et  coharedes  dixndi  debeaty 
&'  5  Co!  443.'^b.  **^"^  '^^  plures  sororesy  qua  sunt  quasi  unus  hteresy  •eel  inter 

f  hires  frairesy  qui  sunt  quasi  unus  kares  ratione  rei  qua  dtvisi' 
Sis  est  inter  pluresy  ntasculosy  Sfc. 

(Ant.  3a.  a.  "  O/*  lands  or  tenements"    It  is  to  be  considered  of  what 

ISO,  151.)  inheritances  daughters  shall  be  coparceners,  and  how  and  in 

what  manner  partition  shall  be  made  between  them.  Wherein 
it  is  to  be  observed,  that  of  inheritances  some  be  entire  and 
some  be  severall :  againe,  of  entire,  some  be  divisible,  and 
some  be  indivisible.  And  here  it  appeareth  by  Littleton,  that 
parceners  take  their  appellation,  because  they  are  compelled  to 
make  partition  by  wnt  of  partitione  faciendd ;  where,  note, 
tliat  Littleton  alloweth  well  to  finde  out  the  true  derivation  of 
words,  as  often  hath  been  and  shall  be  observed* 

,  If  a  villeine  descend  to  two  coparceners,  this  is  an  entire 
inheritance ;  and  albeit  the  villeine  himselfe  cannot  be  divided, 
yet  the  profit  of  him  may  be  divided ;  one  coparcener  may 
have  the  service  one  day,  one  weeke,  &c.  and  the  other  another 
day  or  weeke,  &c.  And  for  the  same  reason  a  woman  shall  be 
endowed  of  a  villeine,  as  before  it  i^peareth  in  the  Ch^ter  of 

Dower. 


(1)  See  po^.  175.  242.  a. 

(2)  See  the  verb  herdsco  or  ercisco  used  ant.  86.  a. 

(3)  But  in  L.  and  M.  and  in  Roh.  it  is  the  same. 

(4)  Monsieur  tiouard  derives  this  writ  from  the  capitulars  of  the  first 
French  kings.     1  Hou.  Littl.  318. 
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Dmrer  (5).  Likewise  an  advowBoo  is  an  entire  inheritance ;  [q]  M  13  ^  ^t  tit. 
and  yet  in  eftct  the  same  may  be  divided  betweene  copar-  ^"?;^™Pq*^*^' 
oeners,  for  they  may  divide  it  to  present  by  tumes  (6>  ^^ ii'^cL 9. 

Mirror,  cap.  a.  sect.  17. 

A  rent  charge  is  entire,  and  against  common  right ;  [r]  yet  rv]  44  £.  3.  dt. 
may  it  be  divided  betweene  coparceners,  and  by  act  in  law  the  Partic.  6.  &  tit. 
tenaint  of  the  land  is  subject  to  severall  distresses,  and  partition  ^^u^l^%?^' 
may  be  made  before  seisin  of  the  rent.  XiLiV-o'* 

Entire  inheritances  not  divisible,  we  finde  divers  in  our 
bookes ;  and  some  inheritances  that  are  divisible^  and  yet  shall 
not  be  parted  or  divided  betweene  coparceners,  as  nereafter 
shall  apoeare. 

[«]  It  a  man  have  reasonable  estovers,  as  housebote,  hey-  M  a  £.  s.  tit 
bote,  &c.  appendant  to  his  freehold,  they  are  90  entire  as  th^  K>wer,  193. 
shall  not  be  oivided  betweene  o^Mtfceners.    [i]  So  if  a  corody  M  17  ^  7. 
incertaine  be  granted  to  a  man  and  his  heires,  and  he  hath  ^°£^'^^.^V^''^' 
iaBue  divers  daughters,  this  corodie  shall  not  be  divided  be-  ^  mJ^ 
,  tweene  them ;  but  of  a  corodie  pertaine  partition  may  be  made.     Dier,  153. 

[ti]  Homa^  and  fealtie  ciEumot  be  divided  betweene  coparce-  r«l  17  £-  3. 7s. 
i^^'*  (7)>    [^vj  So  a  pischarie  incertaine,  or  a  common  sauus  nom"  M  13  ^  «• 
6r0(8),  cannot  be  oivided  betweene  coparceners,  for  that  would  Quf^^P-i7o. 
be  a  charge  to  the  tenant  of  the  soile.— (a;]  The  lord  Mounijoy,  ^p  g      ^ 
seised  of  ue  manner  of  Crii^/ord  in  &e,  did  by  deed  indented  and  [«]|Mich.  34 
ioroUed  bar^^aine  and  sell  ^e  same  to  Browne  in  fee,  in  which  et  (15  Eliz.  inter 
indenture  thii»  clause  w|»  contained.    Provided  alxuweSf  and  the  9^°"!^^^^ 
said  Browne  did  eatienant  and  grant  to  and  toith  tM  said  lord  et^^^^ 
Moumtje^  hisheiresand  assignesj  ihatihelord  Mountjo^,  his  heires  Mouu^y. 
and  assignesr  nugkt  difjbr  ore  in  the  lands  (which  weregreate  (Mo.  174.) 
watts)  paredl  of  thescudmannoTy  and  to  dig  turfe  also  for  the  mak" 
ingo/tdlome.  And  in  this  case  three  poynts  were  resolved  by  all 
the  judges.    First  that  this  did  amount  to  a  grant  (rf*  an  interest 
and  inheritance  to  the  lord  Mountjov,  to  digge,  &cc* 

[16571  Secondly,  that  t^  notwithstanding  this  grant  Browne 
^    J  his  heires  and  assigaes  might  dig  also,  and  like  to  the 

case  of  common  sauns  nomber.    Thirdly,  that  the  lord  (Ant  las.  a. 
Mauntfoy  miffht  assigne  his  whole  interest  to  one,  two,  or  more ; '  1  Saund.  351.) 
but  then,  if  there  be  two  or  more,  they  could  make  no  division  ^.^^  6  Marie, 
of  it,  but  work  together  with  one  stocke ;  neither  could  the  lord  /^^  \^  q^ 
Mountfqyy  &c.  assigne  his  interest  in  any  part  of  the  wast  to  jam.  356, 357. 
one  or  more,  for  that  misht  worke  a  prejudice  and  a  surcharge  1  Mod.  74.) 
to  the  tenant  of  the  land ;  and  therefore  if  such  an  incertaine 
inheritance  deicendetfa  to  two  coparceners,  it  cannot  be  divided 
betweene  them  ( 1 ). 

But 

^^— —  ■  ^1  lia/lB  II         I— fcl1^—i  I     ■    I     ■  ^— —  I  I  ■  a  I       1  Ilia  II^M^iB^I  ■ 

f  5^  Ante  31^.  a. 

f6)  See  an  instance  of  a  partition  of  an  advowson  between  jointenants 
in  Carth.  505. 


i7)  See  ante  Gy^b.  and  Dav.  Rep.  6i.b. 


Ace.  as  to  common  sans  nan^ef  ante  149.  a.    See  the  note  on  this 
sort  of  common,  ante  123.  a. 

(1)  This  same  case  of  the  earl  of  Huntingdon  and  lord  Mountjoy  is  reported 
in  Godb.  17.  1  And.  307.  and  Mo.  174.  Lord  Anderson  gives  the  opinion 
of  the  judges  as  it  was  certified  in  writing  to  the  privy  council;  but  this 
certificate  takes  no  notice  of  the  point  of  indivisibility;  nor  is  it  one  of  the 
questions  stated  by  lord  Anderson  to  have  been  referred  to  the  judges. — In 

B  4  Mo. 
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(6  Co.  1.)  ^   But  then  it  may  be  demanded,  what  shall  become  of  the§e 

inheritances  ?  The  answer  is,  that  it  appeareth  in  our  bookes, 
IfO  3  £.  a.  that  regulaily  [t/]  the  eldest  shall  have  the  reasonable  estorers, 
K^*  ^^3-  common,  pischary,  corody  incertaine,  &^c.  and  the  rest  shall  have 
(huu-.iniD  170  ^  contribution,  that  is,  an  allowance  of  the  value  in  some  other 
Fletai  ubi  s'npra.  ^^  ^^  inheritance,  and  so  of  the  like.  But  what  if  the  common 
Vido  Mirror,  ancestor  left  no  other  inheritance  to  give  any  thing  in  allowance, 
ca.  9. sect.  17..     what  contribution  orirecompence  shall  the  younger  coparceners 

have  ?  It  is  answered,  that  if  the  estovers  or  pischary  or  com- 
mon be  incertaine,  then  shall  one  coparcener  have  the  estovers, 
pischary,  or  common,  &c.  for  a  time,  and  the  other  for  tlie  like 
time ;  as  the  one  for  one  yeare,  and  the  other  for  another,  or 
more,  or  lesser  time,  whereby  no  prejudice  can  grow  to  the 
owner  of  the  soile.  Or  in  case  of  the  pischary,  the  one  may 
have  one  fish,  and  the  other  the  second,  £cc.  or  the  one  may 
have  the  first  draught,  and  the  second  tlie  second  draught,  &c. 
And  if  it  be  of  a  park,  one  may  have  the  first  beast,  and  the 
second  the  second,  &c.  And  if  of  a  mill|  one  to  have  the  mill 
for  a  time,  and  the  other  the  like  time ;  or  the  one  one  toll  dish, 
and  the  oUier  the  second,  (a)  &c.  And  this  appeareth  to  be  the 
rt}Bracton,  ancient  law;  for  it  is  said  [z]  Sunt  alue  res  hereditaria  qua 
fib.  3.  76.  'oeniunt  inparHtionem^  ^lur,  dim  dividi  non  possunty  coticeduniur 

Bntton,  cap.  71 ,  ^ .  ^  ^^  ^j^  cohoredes  alibi  de  cotnmuni  hteredHate  habeant 
Fleta,  lib.  5.  ^^  valorem^  ticut  sunt  vivaria^  piscariay  pard ;  vel  saltern  qubd 
cap.  9.  partem  habeant  pro  d^ectUy  sicut  secundum  piscem,  tertium  vd 

quartum ;  vd  secundum  iractum^  tertium  vd  quartum,    Item^  in 
pards  secundamy  tertiam  out  quartam  bestiam. 
(Ant  18.  b.  But  now  let  us  tume  our  eye  to  inheritances  of  honor  and 

97-  •-)  dignityl    And  of  this  there  is  an  ancient  booke  case,  [*}  in 

L*]??  H.  3.^tit.  33  H.  3.  tit  Partition^  1 8,  in  these  words :  Note,  if  the  earidotfie 
contn"  Cniise  ^^  Chester  descend  to  coparceners,  it  shall  be  divided  betweene 
on  Dig.  143.       them,  as  well  as  other  lands,  and  the  eldest  shall  not  have  this 

seigniory  and  earldome  entire  to  herselfe ;  quod  nota^  adjudged 
per  totam  curiam  (3).  Bv  this  it  appeareth,  that  the  earledome 
(that  is,  the  possessions  (4)  of  the  earledome)  shall  be  divided ; 
and  that  where  there  be  more  daughters  than  one,  the  eldest 
shall  not  have  the  dignity  and  power  of  the  earle,  that  is,  to  be 
a  countesse.  What  thep  shall  become  of  that  dignity?  The 
M  3  H.  3;  ^      answer  is,  [a]  that  in  that  case  the  king,  who  is  the  soveraigne 

tion,  (5)^  O^ 

Mo.  707,  the  same  case  is  cited  arguendo ;  and  there  four  judges  are  repre- 
sented to  have  been  equally  divided  in  opinion  as  to  the  first  point  aientioned 
by  ford  Coke.  .But  accordmg  to  Anderson  the  difference  of  opinion  was  only, 
whether  any  remedy  was  furnished  by  law  for  the  interest  reserved  to  lord 
Mountjoy  by  the  proviso.  As  to  this  latter  point,  see  8  Co.  46.  Noy,  145. 
—[Note  5.] 
(i)  How  dower  Is  to  be  assigned  out  of  indivisible  inheritances,  see  ant.  3a.  a. 

(3)  See  Dav.  Rep.  61.  b. 

(4)  In  t  Ro.  Abr.  S54,  the  case  of  23  H.  3,  relative  to  the  earldom  of  Ches- 
ter, is  mentioned  as  if  the  daughters  might  have  been  coparceners  of  the 
dignity  itself,  and  not  merely  of  the  possessions  of  the  earldom.  How  the 
earldom  of  Chester  became  annexed  to  the  crown  in  the  reign  of  Hen.  3,  on 
the  death  of  John  Scot  the  last  earl  leaving  three  sisters  his  coheirs,  is  explained 
in  1  Dugd.  Bar.  45.  See  further  on  this  pointy  of  indivisibility,  Bract.  76.  b. 
Brit.  187.    Flet.  313.  and  Dav.  Rep.  61.  b.— [Note  6.] 

(5)  Fitz.  Abr.  Prescnpfiorij  56. 
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of  honour  and  dignity,  maj  for  the  incertaintj  conferre  the 
dignity  upon  which  of  the  daughters  he  please.  And  this 
hath  been  the  usage  since  the  Conquest,  as  it  is  said  (6). 

But  if  an  earle  that  hath  this  dignity  to  him  and  his'  heires 
diethy  having  issue  one  daughter,  the  dignity  shall  descend  to 
'  the  daoffhter ;  for  there  is  no  incertainty,  but  onely  one  daugh- 
ter, and  the  dignity  shall  descend  unto  her  and  her  postenty, 
as  weH  as  any  other  inheritance.  And  this  appeareth  by  many 
precedents,  and  by  a  late  judgement  given  in  Sampson  Leonard  s 
•case,  who  married  with  Margaret  the  only  sister  and  heire  of 
Gregory  Fines  lord  Dacre  of  the  South,  and  in  the  case  of 
tFiSiam  lord  Ros  (7). 

But  there  is  a  difference  betweene  a  dignity  or  name  of  nobi- 
lity, and  an  office  of  honor.  For  if  a  mkn  hold  a  manner  of  the 
king  to  be  high  constable  of  England^  and  dye  having  i^ue  two 
daughters,  the  eldest  daughter  taketh  husband,  he  shall  execute 
the  office  (8)  solely,  and  before  marriage  ft  shall  be  exercised  by 

some 


(6)  This  doctrine  about  the  abeyance  of  titles  of  honour,  and  their  being 
revived  by  the  royal  nomination,  though  our  books  furnish  little  matter  on  the 
subject,  IS  undoubtedly  law ;  and  there  are  many  instances  of  an  exertion  of 
this  prerogative.  One  of  the  most  remarkable  took  place  during  the  present 
reign  in  the  person  of  the  late  Mr.  Norbom  Berkley,  who  in  1764  was  cdled 
to  the'house  of  peers  in  right  of  the  old  barony  of  Botetourt,  after  an  abeyance 
of  several  centuries,  and  was  allowed  to  sit  according  to  theTantiquity  of  that 
barony.    See  Cas.  in  Dom.  Proc.  for  1764.    Another  instance  in  the  present 

'  reign  is  the  case  of  sir  Francis  Dashwood,  late  lord  Despenser ;  for  m  1763 
he  was  called  to  the  ancient  barony  of  that  name  in  right  of  his  deceased 
mother,  who  was  eldest  sister  and  one  of  the  coheirs  of  an  earl  of  Westmorland, 
on  whose  death  that  barony  had  become  in  abeyance ;  and  being  so  summoned 

.he  took  his  seat  as  premier  baron  in  place  of  lord  Abergavenny,  .who  before 
possessed  that  distinction; — [Note '7.] 

(7)  The  first  of  these  cases  was  in  1596^  and  the  second  in  1616.  Both  are 
now  in  print,  having  been  published  from  manuscripts  of  tho'time  by  Mr.  Collins 
in  hia  claims  concerning  oaronies,  &c.  See  p.  34,  &  162.  It  must  not  be 
inferred  firom  the  purpose  for  which  lord  Coke  cites  them,  that  the  descent  of 
a  barony  to  a  female*  where  in  the  creation  it  was  not  confinied.to  heirs  rhaU^ 
was  controvertible.  The  points  debated  in  those  cases  were  of  another  kind. 
In  Sampson  Leonard's  the  question  was,  whether  the  husband  can  be  tenant 
by  the  courtesy  of  a  title  of  honour.  See  my  observation  as  to  that  point, 
ante  29.  b.  note  1.  That  of  lord  Ros  depended  on  the  effect  of  superadding 
an  earldom  in  tail  male  to  one  having  a  barony  before  descendible  to  heirs 
general^  it  being  contended,  that  the  former  should  attract  the  latter  in  point 
of  descent  so  as  to  be  inseparable  whilst  the  earldom  continues. — [Note  8.] 

(8)  In  a  late  contest  about  the  office  of  gfe(xt  chamberlain^  which  arose  in 
consequence  cif  the  late  duke  of  Ancaster's  leaving  two  sisters  his  co-heire8ses» 
one  of  whom  was  married  to  Mr.  Burrell,  the  then  attorney-general  made  a 
report  in  conformity  to  the  doctrine  here  stated  by  lord  Coke  as  to  the  office 
of  high  constable;  and  this  report,  of  which  I  have  a  copy,  contains  a  very 
learned  investigation  of  the  subject.  But  afterwards,  wnen  the  case  came 
before  the  lords,  the  judges  gave  it  as  their  opinion,  that  the  office  belongs  io 
both  sisters ;  that  the  husband  of  the  eldest  is  not  of  right  entitled  to  execute  it ; 
and  that  both  sisters  may  execute  it  by  deputy  to  be  appointed  by  them,  such 
deputy  not  being  of  a  degree  inferior  to  a  knight y  and  to  be  approved  ^  by  the 
hin^.  See  Journ.  Dom.  Proc.  25  May  1781,  the  printed  cases  of  th6  several 
clamiantSr  and  the  Pari.  Reg.  for  1780-1,  v.  4.  258  to  297. — [Note  9.] 
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■ome  foSdeiit  depi^ :  and  aH  this  was  rcwdved  by  all  the 
[b]  tilfii.Dier,  jv^lgei  ijfEnglandt  in  the  cate  of  [^}  the  duke  of  Bmckhgham. 
a86,  die  duke  of  But  the  dignity  of  the  crowne  of  Enghutd  10  without  dl 
Biickinriiew't  question  descendible  to  the  eldest  daughter  idone,  and  to  her 
<:*^(9}>  Dosterity  (10),  and  00  hath  it  beane  declared  by  act  of  per- 

[*]a5  H.  8,  liament  *  [*]  For,  r^amm  non  ai  dkmbile*  And  so  wm  the 
cep.  «3.  descent  of  Troy  •• 

Virgil,  1.  PraUrea  scqatmrnt  DUme  quod  gesserat  dim 

-fineid.  Maxima  natarum  JPriami,  •   ■ 

[61  Bract.  lib.  r  C^]  ^  ^  castle  that  is  used  for  the  necessary  defence  of  the 
fol.  76.  Fleu,  realine»  descend  to  two  or  more  coparceners,  this  castle  might 
lib.  5.  cap.  9.      be  divided  by  chambers  and  rocmes,  as  other  houses  be.    But 

yety  for  that  it  is  pro  bono  publico  etpro  de/ensione  fegniy  it  shall 
not  be  divided :  for  as  one  saith,  nropter  ju$  gladii  dividi  non 
[*]BrittoD,i86,  potest;  sxidwoioilheteaiih^l^^ptirU droit M 
187.  division  en  aveniure  que  la  force  dd  realme  ne  aefame  pax  taunt. 

But  castles  of  habitation  for  private  use,  that  are  not  for  the 

necessary  defence  of  the  realme,  ought  to  be  parted  betweene 

Vkk8e(t36.     copareeneta  as  wdl  as  other  houses ;  and  wives  may  theceof  be 

endowed,  as  hath  beensasd  in  the  Chapter  of  Dower  (l  1). 

If  there  be  two  coparceners  of  certaine  lands  with 

warrant,  and  they  make  partition  1^  of  the  land,  the  ^16571 

warranty  shall  remayne;  because  they  are  compellable  I     5    J 

c]  sg  E.  a.        to  make  partition,    [c]  But  otherwise  it  was  of  joyn- 

^tfraatie,  70.     tenants  at  the  common  law^  as  shall  be  said  hereafter  in  his 

^  ^'  *  ^^\!      proper  place. — [d]  Tkotmu  de  Eberston^  seised  of  Uie  manner  of 

flitin.  Picker-  sberOon  within  the  forest  of  Pickering,  had  kept  time  out  of 

el. 3. Rot.  34.   °>^  A  woodward  for  keeping  of  the  woods  parcdl  of  that 

(A&t.ti6.t.)     numnor,  and  had  the  barke<»  all  the  trees  felled  in  the  said 

woods  by  any  of  the  forresters  of  that  forest  as  belonging  to  his 
manner  (wluch  he  coold  not  have  without  a  prescription)  (1). 
Thomas  of  Eberston  infeoffed  two  of  the  said  manner ;  betweene 
whompartitioQ  was  made,.so  as  one  of  Uiem  had  the  one  halfe 
in  severalty  and  the  other  the  other  halfe  ( 3) .  Robert  Wyeme 
afterwards  had  the  one  halfe,  and  Thomas  Thumise  die  other : 
and  they  in  the  eyre  of  Pickering  claimed  to  keepe  a  woodward 
within  uie  said  woods,  and  the  barke  aforesaid ;  and  the  truth 
hereof  and  the  usaffe  beinff  specially  found  by  the  forresters 
verderors  and  regardors,  wUloughby  Hungerford  ^nd  Hanburie 

justicea 


I 


-    (9)  S.  C.  Keilw.  17a  b.    4  Inst.  127. 

(10)  See  ant.  15.  b. 

(11)  Ant  31.  b. 

.  (1)  The  cl«m  of  a  like  privilege  as  appurtenant  to  a  manor  is  mentioned  in 
Crempt.  Jurisd.  Co.  193 .  b.  See  farther  concerning  the  office  of  vjoodtoard  in 
Manwood's  For.  Laws  by  Nelson,  389.— [Note  10.] 

(a)  It  is  obseiyable  in  this  partition,  that  no  provision  is  made  in  respect  to 
the  office  of  woodward,  and  privilege  of  having  the  bark  of  felled  trees,  which 
were  appurtenant  to  the  manor.  In  a  former  place  lord  Coke  states  the  par- 
tition or  a  manor  to  which  an  advowson  was  appendant,  and  explains  what  the 
eSdct  is  on  the  advowson,  where  from  want  of  any  particular  agreement 
between  the  parties  it  is  left  to  the  law  to  regulate  how  the  advowson  shaO  be 
disposed  of.    Ant.  1  aa.  a.— [Note  1 1 .] 
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justices  itinerants  within  that  forrest  nve  judgment  as  foUovreth* 
Ideo  consideratum,  est  fubdpradicf  noberhu  a  ThouMshabean^ 
tooodwardum  et  corticem  in  oosco  pradicto  de  quercuius  prwdictis 
sjU  et  hieredUttU  wis  inperpeiuum,    Sako  semper  jure,  Sfc* 


Sect.  242. 

jdLSO,  if  a  man  seised  of  tenements  in  fee  simple  or  infee-tayk  dieth 
without  issue  of  his  bodie  begotten,  and  the  tenements  descend  to  his 
sisters,  they  are  parceners,  as  is  aforesaid.  And  in  the  same  manner,  where 
he  hath  no  sisters,  but  the  lands  descend  to  his  aunts,  they  are  par- 
ceners (3),  Sfc,  But  if  a  man  hath  but  one  daughter,  she  shall  not  bt 
called  parcener,  but  sHe  is  called  daughter  and  heire,  Ifc 

**0R  in  fee  tayle."  This  must  be  intended  of  an  estate  taile 
made  to  the  &ther  and  to  the  heires  of  his  body ;  for  other- 
wise if  the  state  tayle  were  made  to  a  man  and  to  the  heires  of 
his  body,  his  sisters  cannot  inherit.  And  not  only  dau^tera 
shall  be  coparceners,  but  sisters,  aunts,  great  aunts,  Sec 

**  Daughter  and  heire,  4^.*'    Here  by  C^O  **  implyed  sistec^ 
and  heire,  aunt  and  heire,  great  aunt  and  heire,  and  so  upward. 


Sect.  343. 

J  ND  it  is  to  be  understood,  that  partition  may  be  made  in  divers 
maners.  One  is,  when  they  agree  to  make  partition,  and  do  make 
partition  of  the  tenements ;  as  if  there  be  two  parceners  to  divide  between 
them  the  tenements  in  two  parts,  each  part  by  it  selfe  in  severalty  and  of 
eouall  value;  and  if  there  be  three  parceners,  to  divide  the  tenements  m 
three  parts  by  it  seffe  in  severalty,  S^c. 

OY  this  Section,  and  the  (^4*cJ  in  thie^dof  it,  it  is  to  be  under- 
stood, that  there  are  two  kind  of  partitions  betweene  copar- 
ceners ;  the  one  in  deed  or  expresse,  and  the  other  in  law  or  (Ant.  46.  a.) 
implicite.  Of  partitions  in  deed  or  expresse,  some  be  voluntary, 
mereof  Littleton  enumerates  four  manners ;  and  one  compul- 
sory, that  IS,  by  writ  of  partition  (4). 

mts*  The  first  partition  m  deed  betweene  coparceners,  (F.  N.  B.  167.) 
is  that  which  Littleton  here  speaketh  of,  viz.  JFhen  they 
ofree  and  nuike  partition  of  the  tenements  fSfc.  each  part 
by  itsdfe  tn  severalty  and  qfequaUvahe,  Sfc.    If  coparceners 
make  partition,  at  full  age  and  unmarried,  and  ctsane  memorie, 

of 


(3)  l^key  are  parceners  not  in  L.  and  M.  nor  Roh. 

(4)  T£e  reference  in  the  margin  to  fol.  46.  a.  is  to  an  instance  of  the 
difference  in  point  of  effect  on  the  lessee  for  years  of  a  coparcener,  between 
partition  by  writ  and  partition  without.— *[Note  is.] 
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of  lands  in  fee  timpley  it  is  eood  and  firme  for  ever,  albeit  the 
ralaes  be  UDequall ;  but  if  it  be  of  lands  entailed,  or  if  any  of  the 
parceners  be  of  non  sane  memorie^  it  shall  bind  the  parties  them- 
selres,  but  not  their  issues  unlesse  it  be  equall ;  or  if  an^  be 
covert^  it  shall  bind  the  husband,  but  not  the  wife  or  her  heires ; 
or  if  any  be  within  age»  it  shall  not  bind  the  infant ;  as  shall  be 
said  more  fully  hereafter  (i).  The  second  partition  foUoweth 
in  the  next  Section.  And  here  the  (S^c)  implyeth  further,  that 
if  there  be  four  parceners,  then  four  parts,  if  five,  five  parts, 
Vide  Sect.  941.    and  so  forth.    It  further  implyeth,  that  all  this  must  oe  in 

severalty;   whereof,  and  with  wliat  limitations  this  is  to  be 
understood,  it  hath  been  declared  before. 


Sect.  244. 

j4^0  T  H  ER  partition  there  is,  viz.  to  choosey  by  agreement  betweene 
themselves,  certaine  of  their  friends,  to  make  partition  of  the  lands  or 
tenements  in  forme  aforesaid.  And  in  these  cases,  after  such  partition, 
the  eldest  daughter  snail  choose  first  one  of  the  parts  so  divided,  which  she 
vnll  have  for  her  part,  and  t/ien  the  second  daughter  next  after  lier  another 
part,  ana  then  the  third  sister  another  part,  then  the  fourth  anotlier  part, 
Sfc,  if  so  be  that  there  be  more  sisters,  ^c.  unlesse  it  be  otherwise  agreed 
between  them.  For  it  may  be  agreed  between  t/iem,  t/tat  one  shall  have  such 
tenements,  and  another  such  tenements,  S^c.  without  any  primer  election. 

31  Ass.  a6.         «  J^H  EN' the  fourth  another  part,  Sfc"    Here  theXSfcJ  im- 
plyeth the  5  sister,  and  after  her  the  6,  and  so  forth. 

*  • 

*^  For  it  may  be  agreed  betweene  thpn,  that  one  shaU  have  such 

tenements,  and  another  such  tenements,  Sfc'*    Here  by  this  (SfC.J 

is  implyed  divers  rules  of  law  proving  the  conclusion  of  Littleton 

(i  Sid.  193  a^d-  in  this  Sect.  viz.  Modus  et  conventio  vincunt  legem.  Pacto  aliquid 

f 'sf**  ^^    licitum  est,  quod  sine  pacto  non  admittitur.  Quilibet  potest  renun- 

(i    I  .339-;       ciarejuri  pro  se  introduct',  but  with  this  limitation  that  these 

rules  extend  not  to  any  thing,  that  is  against  tlie  common- 
virealth  or  common  right.  For  conventio  privatorum  non  potest 
publico  juri  derogate. 


t^  Sect.  245.  ri66n 

yf^J^  the  part  which  t/ie  eldest  sister  hath,  is  called  in  Latine  enitia 

pars.     IJut  if  the  parceners  agree,  that  the  eldest  sister  shall  make 

partition  of  the  tenements  in  mamter  aforesaid,  and  if  she  do  this,  then  it  is 

said,  that  the  eldest  sister  shall  choose  last  for  her  part,  and  after  every 

one  of  her  sisters,  S^c.  (1)  *. 

''ENITIA 


(1)  See  post.  Sect.  2155  to  358,  inclusive.     See  also  173.  b. 
(1)  *  The  <S-c.  not  in  L.  and  M.  nor  Roh. 


r 
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^*jPNI  TIA  pars  J*  It  is  called  in  old  bookes  *  ieisnetiay  which  •  Bract.  U.  9. 77. 

ifl  derived  of  the  French  word  eisne  for  eldest,  as  much  as  Fleta,  lib.5.ca.9. 

to  say  the  part  of  the'  eldest ;  for  Bradcm  saith,  gubd  eUnetia  Brition,  ca.  73. 
semper  est  pra/erenda  propter  prioUegiutn  atatis ;  sed  estOf  quhd 
fiia  primogettita  reUdo  nepote  vcl  nepte  in  vitdpatris  vel  mairU^ 
decesserity  pneferenda  erit  soror  antenata  tali  nepati  vel  nepti 
auantum  ad  eisnetiaMy  quia  mortem  parentum  expectdvit.  And 
nerewith  agreeth  Fleta^  also,  quod  nota:  whereby  it  appeareth 
that  enitiajoars  is  perBonall  to  the  eldest,  and  that  this  prerogative 
or  privileoge  deseendeth  not  to  her  issue,  but  the  next  eldest 

sister  shall  have  it.    [/]  And  here  is  a  diversity  to  be  observed  [f]  45  £.  3. 

betweene  this  case  of  a  partition  in  deed  by  the  act  of  the  parties,  FiDes,4i .  1 9E.3. 

for  there  the  priviled^e  of  election  of  the  eldest  daughter  shall  Q^^r.  imp.  59. 

not  descend  to  her  issue;  and  where  the  law  doth  ffive  the  !»/^^'tj*''^' 

eldest  any  priviledge  without  her  act,  there  that  privilege  shall  33  h.  6.  a   * 

descend.    As  if  there  be  divers  coparceners  of  an  advowsonf,  Dnct.&  Smd. 

and  they  cannot  agree  to  present,  the  law  doth  eive  the  first  iiG>  117.  Vid. 

presentment  to  the  eldest ;  and  this  priviledge  shall  descend  to  ^^^^'  *38-  *49' 

her  issue;  nay  her  assignee  shall  have  it  (2);  and  so  shall  her  ^^^'2'^' 

husband,  that  is  tenant  by  the  curtesie,  have  it  also  (3).  ^  g^  v^  ^^' 

so  R  3.  Quar. 

**  Then  it  is  said  that  the  eldest  sister  shall-  choose  last,  S^c,"  imp.  63. 
By  this  and  the  S^c.  in  the  end  of  this  Section  is  implycd,  the'  34  ^3*ib.  198. 

rule  of  law  is,  ctt^s  est  divisio^  alierius  est  electio.    And  the  J^^,^:  ^^' 

reason  of  the  law  is  for  avoyding  of  partiality.  17  E.  3.  so,  ii . 

21  £.  3.  a  I .    P.  N;  B.  34.    (P081, 1 86.  b.) 

CIpsie 


(2)  Ace.  P.  18  £.  Quare Impedit,  1 76.  Post.  i86.  b.  3 Co.  22.  b.  2  Inst 
365.  2  Ro.  Abr.  346.  Mallory's  Quare  Impedit,  145.  Three  judges  also 
held  accordingly,  EasL  23  Eliz.  in  Harris  &  Hales  v,  Nichols,  Cro.  Eiiz.  18. 
But  Anderson  chief  justice  doubted  whether  a  grantee  should  have  the  pri- 
vflege.  In  Keilwey  there  is  a  case  of  18  H.  7,  in  which  Frowike  chief  justice 
ifi  made  to  give  it  to  the  grantee  of  the  eldest  sister,  only  where  it  has  been 
once  exercised  by  herself.  But  he  afterwards  doubted  his  own  distinction, 
and  seemed  to  incline  to  the  grantee's  right  generally;  in  consequence  of 
which  the  report  concludes  thus :  Stude  bene  et  quare,  Keilw.  49.  Upon  die 
whole  therefore  it  seems,  that  the  point  is  not  quite  settled ;  and  to  determine 
it  properly  would  require  a  very  careful  exammation  of  the  numerous  cases 
cited  by  lord  Coke  here  and  in  the  Second  Institute.  See  7  Ann.  c  18. 
I  was  led  into  this  note  by  a  reference  to  the  case  from  Cro.  Eliz.  in  a  Coke 
upon  Littleton  of  the  late  Mr.  Beversham  Filmer,  and  by  an  opinion  of  the 
same  very  learned  gentleman,  in  which  he  represents  the  point  tO'be  doubtful, 
and  therefore  dissuaded  accepting  the  title  to  the  next  presentation  of  an 
adyowson  belonging  to  three  sons  as  heirs  in  eavelkind,  unless  they  would 
all  join  in  the  grant.  The  eminence  of  Mr.  rilmer  as  a  barrister,  more 
especially  in  the  conveyancing  line,  will,  I  presume,  fully  justify  me  for  thus 
introducmg  his  naipe.  The  doubts  of  a  lawyer  so  profound  and  correct,  as 
he  was  universally  allowed  to  be,  will  ever  claim  high  respect ;  and  it  is  with 
peculiar  pleasure  that  I-.  take  this  opportunity  of  expressing  the  veneration 
with  which  I  hold  him  in  my  remembrance.  See  H.  Black.  412.— 
[Note  13.] 

(3)  Agreed  by  lord  Anderson  in  the  case  from  Cro.  Eliz.  cited  in  the 
preceding  note. 
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(fyta  etenim  leges  cupkad  uijure  regaiUur.J 

wbiA  mi^t  appvendj  foHoir  if  die  ddtst  mieht  boih  divide 
and  chooie  (4).     Vow  foUoweth  the  third  partition  in  deed. 

Sect.  246. 

j^  NO  THE  R  partition  or  allotment  is,  as  if  there  be  four  vareeners, 
^  and  ajier  fortition  of  the  lands  be  made,  every  part  oftne  land  by 
itself  is  written  in  a  little  serowle  and  is  covered  aU  in  toaxe  in  manner  of 
a  httle  ball,  so  as  none  may  see  the  serowle,  and  then  the  4  balls  of  ware 
are  put  in  a  hat  to  be  kept  in  the  hands  of  an  indifferent  man, 
and  then  the  eldest  daughter  shall  first  t^y-  put  her  nand  into  the  FlQj'l 
hat,  and  take  a  ball  ofwaxe  with  the  serowle  within  the  same  ball  L.  a.  If 
for  her  part^  and  then  the  second  sister  shall  put  her  hand  into 
the  hat  and  take  another,  the  3  sister  the  3  ball,  and  the  4  sister  the  4  ball^ 
8fc.  and  in  this  case  every  one  of  them  ought  to  stand  to  their  chance  and 
allotment. 

'*A  LLO  TME  NT:*  Of  this  partition  by  lots  ancient  authors 
*Flet.Iib.  5.  *writei  that  in  that  caae  coosxcenem  fortunam  faduni 

ca.  9.  Bncton,  judicem.  And  Littleton  here  tenneth  it  chance ;  for  in  tl|e  end 
Kb.  a.  75.  ^  ijijg  Section  he  saith,  that  in  this  case  every  of  them  ought 

Bntt011.ap.7a.  to  hold  herselfe  to  her  chance;  and  of  this  kind  of  division 
Vide  Nomben,  you  shall  read  in  holy  scripturei  where  it  is  sayd,  dedi  vobis 
ca.  xzvi.  Ter.  54,  possessionem  quam  divideiis  fdrte. 

65.  ^  ca.  zxiiii.       The  Sfc.  in  the  end  <^  this  Section  implyeth,  that  if  theie  be 
\^'  u^'i^^^^^'  more  coparceners  there  must  be  more  balls  according  to  the 
^  number  of  the  parceners. 

Sect.  247. 

j4  LSO,  there  is  another  partition.  As  iftliere  be  four  parceners,  and 
they  will  not  agree  to  a  partition  to  be  made  between  them,  then  the. 
one  may  have  a  unit  q/*partitione  faciend&  cLgainst  the  other  three,  or  two 
if  them  may  have  a  unit  a^partitione  faciendi  against  the  other  two,  or 
three  of  them  may  haven  writ  q^partitione  faciend&  against  the  fourth, 
at  their  election. 


[J  ERE  followeth  the  fourth  partition  in  deed.  Littleton  hav- 
ing  spoken  of  voluntary  partitions,  or  partitions  by  consent : 
now  he  speakes  of  a  partition  by  the  compulsary  means  of  law 
where  no  partition  can  be  had  by  consent.  Now  of  what  inherit- 
ance partition  may  be  made  by  the  writ  of  partitione  faciendd 
may  partly  appeare.by  that  which  hath  been  sayd.  Moreover 
it  is  to  be  observed  that  the  words  of  the  writ  de  partitione 
3  £.  3. 47, 48.  Jadendd  be  *  ^hd  cum  eadem  A.  et  B.  insimtd  et  pro  indiviso 
teneanttres  aerasterriB  cumpertinen',Sfc.  And  note  that  this  word 

(tenet J 


(4)  See  Hob.  107,  where  the  doctrine  is  cited  with  approbation. 
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(tenet)  (i)  in  a  writ  doth  alwayee  imply  a  tenant  of  a  frediold. 
And  ttierrfore  [g]  if  one  coparcener  nmcedi  a  lease  for  jeanes,  [gi  91  £.  3. 57. 
vet  a  writ  of  partition  doth  lie  (2).    But  if  one  or  both  make  a  ^N.  B.  te.  6. 
leaae  for  life,  a  writ  of  partition  doth  not  lye  between  them :  ^^  ^  ^'  '* 
because  non  inumul  et  pfo  mdkuo  tenentf  they  do  not  hold  the  ^*|j  i^^^^i^ 
fredudd  together,  and  the  writ  of  partition  most  be  against  the  (Po^  i^a  b.) 
tenant  of  t£fr  fteeMd.    [h]  If  one  coparcener  disseise  another,  [ft]  4  H.  7.  ^ 
during  Om  ^Bsseisin  a  writ  of  partition  doth  not  lie  between  11  Am.  33. 
Aemi  ibr  that  non  tenetU  insinnil  et  pro  mdkfi»o.  ^^i  \^'  ^' 

Bnt  there  be  other  partatioDS  in  deed  than  here  hate  been  ''^ 

mentioned*   [t\  For  a  partition  made  between  two  copasoenen,  m  Teapi  S.  i* 
that  the  one  shall  have  and  occupy  the  land  from  Easter  untill  Krdtiom'Si. 
the  fint  of  August  only  in  severalty  b^  himselfe,  and  that  the  f '  ^'  ^  f**  ^* 
odier  shall  have  and  oconpie  the  land  from  the  first  of  Au^st  ^    ^^' 
untill  the  feast  of  Easter  yearely  to  them  and  their  heires,  this  is 
a  good  partition  (3).    Also  if  two  coparceners  have 

[J^g^n  two  manners  by  descent,  t:^  and  they  make  partition, 
1^  J  that  the  one  shall  have  die  one  manor  for  one  yeare, 
and  the  other  the  other  manor  for  this  yeare,  and  so 
aUemis  vicibus  to  them  and  their  heires,  this  is  a  good  partition. 
The  same  law  is,  if  the  partition  be  made  in  forme  aforesaid, 
for  two  or  more  yeares,  and  each  coparcener  have  an  estate  of 
inheritance,  and  no  chatteU,  albeit  either  of  them  aUemis  vkibus 
have  the  occupadon  but  for  a  certaine  terme  of  yeares. 

Of  partitions  in  law,  some  be  by  act  in  law  without  judgement, 
and  some  be  by  judgement,  and  not  in  a  writ  de  partitione 
JacientU,    And  of  these  in  order. 

[k]  If  there  be  lord,  three  coparceners  meoies,  and  tenant,  [k]  36  H.  6. 7. 
and  one  coparcener  purchase  tne  tenancy,  this  is  not  ooely  a  (Pott.  1^.  a.) 
partition  of  the  mesnalty,  being  extinct  for  a  third  part,  but  a 
division  of  the  seigniory  paramoimt,  for  now  he  must  make 
severall  avowries  (i). 

[/]  If  one  coparcener  make  a  feoffment  in  fee  of  her  part,  this  [Q  87 1^-  6-  6. 
is  a  severance  of  the  coparcenarie,  and  severall  writs  oxpradpe  ^^  ^*  ^'  ^* 
shall  lie  against  the  other  coparcener  and  the  feoffise  (2). 

Sm]  If  two  coparceners  be,  and  each  of  them  taketh  husband .  [m]  17  E.  3. 
have  issue,  tne  wives  die,  the  coparcenary  is  divided,  and  m*  15* 
here  is  a  partition  in  law. 
[n]  If  two  coparceners  be,  and  one  disseise  the  other,  and  the  M  is  K.  3. 

inireth  an  assise,  and  recover,  it  hath  beene  said,  that  ^^^ff^  i^- 
®  '  '  7A88. 10. 

7  £.3.  49.     10  Ass.  17.    IS  Ass.  5.  17.     10  £.  3. 40.  43.    &8  Ass,  35.    33  Ass.  18. 
90  £.  3.    Ass.  63.    3  E.  3. 48.  b.     19  H.  6.  45.    7  H.  6. 4.    3  £.  4. 10. 

she 


(1)  See  the  various  applications  of  the  verb  tenet  explsdned  ant.  fol.  1 .  a.  &  b. 

(a)  So  too  execution  of  dower  is  not  prevented  by  a  lease  for  years  subsistixig 
at  the  httflband's  death.  Ant.  33.  a.  Mow  lessee  for  years  is  affected  by  such  a 
partition,  is  before  ex^^ained  by  lord  Coke  in  fol.  46.  a. — [Note  14.] 

(3)  See  the  case  of  a  moveable  fee  simple,  stated  ant.  fol.  4.  a. 

(1)  But  accordmg  to  Bro.  Nouv.  Cas.  108,  the  lord  should  have  notice  of 
the  partition.,— [Note  15.]    . 

(a)  Aec.  ant.  67.  b.  post.  175.  a.  195.  a.  But  thif^  sort  of  partition  is  not  a 
paititioii  in  the  selise  in  which  Littleton  writes  of  partitions,  nor  in  the  common 
seoseof  die  word.  He  means  a  division  of  the  land  itself ;  whereas  what  lord 
Coke  bore  calls  a.partition  ia  a  mere  severance  of  the  unity  of  tide,  which 
operat€to,  as  Litdeton  afterwftrds  states,  by  making  a  tenancy  in  common. 
See  Sect.  309. — ^[Note  16,] 
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she  shall  have  judgement  to  hold  her  moitj  in  severalty.    And 
this  seemeth  (say  they)  verie  ancient,  and  thereupon  vouch 

*  Bract,  lib.  4.  BracUmy  *  a  resjuerit  communis^  locum  habere  potent  eommuni 
fo.  9i6.  b.  dhidendojudicutm.  And  [o]  |o  (say  they)  if  the  one  coparcener 
^1  R.  ft  \t  recover  against  another  in  a  nuper  obiit  or  a  rcOumabili  parte^  the 
Nuper  ob.  3ft.  judgement  shall  be,  that  the  demandant  shall  recover  and  hold  in 
4 11/7. 10.  severalty.  But  Brkton  is  to  the  contrary ;  for  he  saith,  ^  et  si 
30  £.  I .  Naper  ascuM  des  parceners  sok  enget  ou  duturhe  de  la  $emnper  ses  auiers 
f'm^     -q  parcenerSyUfiy  ou  pbuoriy  al  disseisee  viendra  assise  per  severaU 

•  Briiton  pletnt  sur  les  parceners  et  recovera^  mes  nemy  a  tener  en  severalties 
idL,  1  ift.  a.  mes  en  common  solonque  ceo  que  avant  lefist^  Sfc*  [  p]  And  this 
[  p]  6  Cq.  ift,  &  seemeth  reasonable ;  for  he  must  have  this  juc^ement  according 
13.  Mornce*8  ^  jifg  plaint,  and  that  was  of  a  mottle^  and  not  of  any  thing  in 
rP^rTs?  a.)  severaJtie,  and  the  shertfe  cannot  have  any  warrant  to  make  any 
^  ^ '      '  partition  in  severalQr  or  by  metes  and  bounds. 


Sect-  248, 

y/1  ND  when  judgement  shall  be  given  upon  this  writ,  the  judgment  shall 
be  thus ;  that  partition  shau  be  made  betweene  tlie  parties,  and  that 
the  sherife  in  his  proper  person  shall  go  to  the  lands  and  tenements^  Sfc. 
and  that  he  bif  the  oath  of  12  lawful  men  of  his  bailiunck,  ^x.  shall  make 
partition  between  the  parties,  and  that  one  part  of  the  lands  and  tenements 
shall  be  assigned  to  the  plaintif  or  to  one  of  the  plaintifs,  and  another  pdrt 
to  another  parcener,  S^x,  not  making  mention  in  the  judgement  of  the  eldest 
sister  more  than  of  the  youngest. 

Bract. fo.66,&c«  '^OTE,  the  first  judgement  in  a  writ  of  partition,  whereof 

Brit.  7 1 ,  &C.       **"  ^    Littleton  here  speaxeth,  is  qubdpartitiojiat  inter  partes  pree* 

?i"**  *n7^'        ^!^»cte«  de  tenementisffriedictis,  cum  pertinentits^  after  wiiich  judge- 

Fleta,  lib.  5.        ment.    By  this  Sfc.  viz.  tenements^  S^c.  is  implyed,  that  a  wnt  shall 

'  be  awarded  to  the  sherifei  quod  assumptis  tecwn  12  Uberis  et 

lesalibus  hominibus  de  vicineto  tuo,  per  quos  rei  Veritas  melius 

sciri  poterit,  in  propria  persond  tu6  accedas  ad  tenementa  predict  a 

cum  pertinentious,  et  ibidem  per  eorum  sacramentum,  inpnesentid 

^rttum  (3)  pradktarum  per  te  pramuniendarum  st  interesse 

voluerint. 


(^3)  These  words,  enjoining  the  partition  to  be  made  tii  the  presence  of  the 
parties,  show  that  the  proceeding  before  the  sheriff  is  quite  open.  So  too,  as  it 
seems,  should  be  the  execution  of  a  commission  of  partition  issued  by  chancery 
as  a  court  of  equity,  such  commission  being  in  nature  of  a  writ  at  common  law 
for  the  like  purpose.  But  I  understand,  that  there  have  been  instances  of 
treating  the  commission  of  partition  as  a  close  proceeding,  and  that  on  that 
idea  it  nas  been  sometimes  the  practice  to  annex  an  oath  of  secrecy  to  the 
commission.  This  practice,  I  presume,  has  grown  from  not  attending  to  the 
difference  between  commissions  to  divide  lands  and  commissions  to  examine 
witnesses  merely.  In  the  latter  sort  of  commission  an  oath  to  keep  the  deposi- 
tions secret  is  expressly  required  by  an  order  of  chancery  of  the  9th  of  February 
1731 ;  and  exclusively  of  the  order  the  proceeding  implies  secrecy,  the  deposi- 
tions being  ever  kept  close  under  seal  till  leave  is  obtained  to  divulge  them  by 
the  passing  of  publication.  But  neither  the  language  nor  spirit  of  this  order 
is  applicable  to  commissions  of  partition,  which  like  the  writ  of  partition 
ought  to  be  optf»/y  executed.— [Note  17.]  ■ 
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^f  praidicta  tenementa  cum  pertinentibus  per  sacramerdum 
bonarum  et  iegcUium  hominum  pradictorum^  hahito  respectu  ad 
X)erum  valorem  earundem^  in  duos  partes  aquales  partiri  et  divkU, 
et  untttn  partem  partium  illarum^  S^c. 
This  last  Sfc*  in  this  Section  is  evident.  Ockam  ca.  quid 

tit  liber  jodi- 

[16871      **JudgemetU,''t3^Judichm  est  quasijutle  dictum,  SO  ^3^^. 
^    J  called,  because  so  long  as  it  stands  in  force  pro  veritaie  g  Aas, «. 
acdpitur  (1 )  and  cannot  be  contradicted.   And  there-  8  Ass.  35. 
upon  antiquitie  called  that  excellent  booke  in  the  exchequer^  49  ^  3*  «• 
Domesday^  Dies judicii.    SictUenimdistrictietterrUnlisexaminis  ^^^^  j^, 
ilia  tiomsanuisenteniianulldtergvoersaiionis  arte  valet  eludi,  Sfc. 
mc  sententia  efusdem  Ubri  inficiari  non  potest^  vel  impttni  dedinari ; 
ab  hoc  not  eundem  librumjudiciarium  nominamtiSf  Sfc.  qubd  ah  eo 
sicut  aprcedictojudicio  non  licet  tdld  ratione  discedere.   By  Lit' 
tletoH  it  appearethy  that  the  formes  of  judgements,  pleas,  and 
other  legal!  proceedingSi  do  conduce  much  to  the  right  under- 
standing of  die  law  and  of  the  reason  thereof;  as  here  Littleton 
righthr  coUecteth  upon  the  forme  of  the  judgement,  that  the 
sherife  diall  deliver  to  them  such  parts  as  he  thinks  good,  and 
that  the  eldest  coparcener  shall  have  no  election  when  partition 
is  made  by  the  sherife.    And  it  is  to  be  observed,  that  there  be 
two  judgements  in  a  writ  of  partition*    Of  the  former  Littleton 
speaketn  in  this  place.     And  when  partition  is  made  by  the 
'  oath  of  twelve  men,  and  assignement  and  allotment  thereof, 
and  so  returned  by  the  sherife,  then  the  latter  judgment  is,  ideo 
constderattan  est,  quhdpartiUo  prcedidajirma  et  stabilis  in  per^ 
petuum  teneaUir,  and  this  is  the  principaU  judgement.    {(jf\  And  M  11  Co.  40. 
of  the  other,  before  this  be  Riven,  no  writ  of  error  doth  he  (2).    t!^'I-  39  ^u. 

°        '  ^  '       Rot.  327,  m 

'<  Sherife^  Shireoe  is  a  word  compounded  of  two  Saxon  words»  -^^.^^  ^n. 
viz.  shire,  and  reve,    Shire^  satrapia,  or  comitatus,  commeth  of  ConntetdeWar. 
the  Saxon  verbe  shiram,  i.  e.  partiri,  for  that  the  whole  realme  &  ^  Seignior 
is  parted  and  divided  into  shires ;  and  reve  is  prafectus,  or  pra-  ^'^j^*  - , 
positus ;  so  as  shirece  is  the  reve  of  the  shire,  prafectm  sairapia,  )^^  ^  *  ^ ' 
provincia,  or  comitates.  And  he  is  called  prafectus,  because  he  109.  hJ) 
IS  the  chiefe  officer  to  the  king  within  tlie  diire;  for  the  words  of 

his 


(4)  See  Dialog,  de  Scaccar.  lib.  1.  cap.  16.  which  hath  the  same  tide. 

(i)  See  same  explanation  o£  judicium,  ante  39.  & 

(2)  The  difference  between  an  tWerfocti^oT^  judgment  or  award  and  a^no/ 
ffinapal  or  plenary  judgment  is  here  pointed  at;  as  to  which  see  Metcalf 's 
case,  11  Co.  30,  l>otii  questions  m  it  depending  on  the  distinction.    See  also 
Office  of  Exec.  ed.  1670,  chap.  17.  p.  279.    How  the  dvil  and  canon  laws  diV 
tmguished  between  interiocutory  and  definitive  sentences,  especially  in  point  of 
appeal,  and  between  sentences  merely  interlocutory,  and  interlocutory  sentences 
ktmng  the  effect  of  definitive,  may  be  collected  in  some  degree  by  consulting 
Voet.  ad  Dig.  lib.  4s.  tit.  1 .  s.  4.    Perez,  in  Cod.  lib.  7.  tit.  62,    Wood's  Civ.  L. 
8vo  ed.  379.  and  Gilb.  Chanc.  c.  10.    As  to  the  difierence  between  interlo- 
cutory and  final  decrees  or  orders  in  our  courts  of  equity,  see  Pract.  Reg.  in 
Chanc  122,  and  153,  and  Nosle  v.  Foot,  in  Dom.  Proc.  12  March  1739*    0|i 
the  same  subject  in  our  ecclesiastical  courts,  see  1  Ought.  Ord.  and  Comett's  ^ 
Phuj.  of  Spint.  Co.  3d  edit.  229  to  250.    These  references  may  assist  inquiry ;  * 
but  a  far  more  extended  information  will  be  necessary  before  the  distinctions 
can  be  well  ascertained,  and  the  use  of  them  in  point  o^  appeal,  conclusion,  or 
otherwise,  be  fully  understood.— [Note  18.] 
Vol.  II.  C 
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hupatentbe,  commmmiu ortif  auiodiam c^mkntAi iim^ri cfa»  t^* 

And  he  hath,  a  threefold  custodie>  irwUcem  cut^iamy  yh^  Finty 

vikejusticue;  for  no  suit  begui%  ana  no  proceoae  is  served  but 

by  the  sherife.    Also  he  is  to  retume  indifferent  juries  for  &e. 

triall  of  mens  lives,  liberties,  lands,  goods,  dec.    Secondly,  vita 

legis ;  he  is,  after  Ions  suits  and  chargeable,  to  make  execution, 

which  is  the  life  and  fruit  of  the  law.    Thirdly,  vUa  reipuhUas ; 

he  is  principals  conservaior  pacit^  within  the  couAlie  (3)^  which, 

id  the  Itfe  of  ike  cooamon  wealth,  viia  re^ntbUca  paa. 

Vide  xho  Second      He  is  called  before,  Sect.  334,  vvcoKH^,  im  Latjfne^  vicecomeSf 

Part  of  thelnsO.  j.  ^^  ^^^  cQUutis^  that  is,  in  Stead  of  the  earle  of  that  countie,  who 

tutef.w.1.  aio.  .^  m^jent  time  had  the  regiment  of  the  countie  under  the  king. 

*  Mirror,  cap.  1.  For  it  is  said  in  Uie  Af  trror^,  that  it  appeareth  by  the  ordinance 

sect.  3.  Qf  antient  kings  before  the  Conquest,  that  Um  earles  of  the 

counties  had  the  custodie  or  gard  of  the  counties,  and  when  the 

earles  left  their  custodies  or  gards,  then  was  the  custodie  of 

counties  committed  to  viscounts,  who  therefore  (as  it  hath  been 

Ockara,  cap.       sayd)  are  called  vicecdmiies.    And  Ockam  cap,  euidcesUurioy  Sfc. 

QuidCentor.&c.  porro  vicecomes  dicitur  qubd  rncem  condtis  tuppUat* 

Marculphus  saith,  this  office  iaJudickuriadigniia$;;lAimpridiMty 
Forteacne,  cap.  t)iat  it  is  qfidun^  diffnitiUis,  ^oriescuc  saith,  qiM  vicecomes  est 
94.  la  R.  9.        nobilis  qfficiarius.    And  see  there,  and  observe  well  his  honour* 

able  and  solemne  election  and  creation  at  thb  day.    But  to  con- 

firme  all  that  baUi  been  said  touching  this  point,  and  to  conclude 

the  same,  among  the  lawes  of  Edvmrd  the  Confessor  (4)  I  finde 

Lambert,  it  thus  recorded.     Verilm  qyi^  modo  vocahir  comitatus  dim  apud 

foL  129.  IS.       BriU)7iesiemponlni^R<muLnoruminregnoisi 

conxulatus  et  fui  modi  vocantur  viceoamkes  tunc  temporis  wee- 
constdes  vooaiantut  i  ilk  veri  dicebatur  ffteeoonsul^  qui  cansuk 
absente  ipsius  vices  supplebai  injure  et  inforo  (5).    Herein  many 
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(3)  See  Lamb.  Just.  ed.  of  1602,  p.  1 2, 13,  and  3  Inst.  174.  in  both  of  which 
boojks  the  coroner  is  so  styled. 

(4)  Concemmg  the  dilute  about  the  authendcity  of  these  laws,  see  notes 
3  and  4.  ant.  68.  b.  to  whidi  add  Prefece  to  8  Co.  Rep.  1  Tyrr.  Hist.  b.  6.  p.  103. 
Ibid.  y.  2.  p.  62.  Brad.  Introd.  to  Eng.  Hist.  2^.  and  a  note  by  the  late 
bishop  of  Sl  David,  Dr.  Squire,  in  his  book  on  the  Anglo-Saxon  Gov.  in  End. 
ed.  of  1753,  p.  219.  Mr.  Selden's  opinion  of  these  laws  was,  that  **  as  tne 
<<  ordinary  copies  are,  and  as  they  speak  in  the  published  vdtune  of  Saxon 
**  laws,  they  are  not  without  many  mixtures  of  somewhat  later  transcribers." 
Seld  on  Tithes,  ed.  1618,  p.  225.  A  like  temperate  caution  concerning  diese 
laws  is  interposed  by  Sir  Henry  Spelman  and  Mr.  Somner.  Spelm.  Gloss. 
3d  ed.  67.  Keliq.  Spelm.  61.  ^mn.  on  Gavelk.  101  •  BuA  Dr.  Brady  is  not 
content  with  this ;  for,  moved  by  that  excess  of  party  spiril^  which  b  so  de- 
structive of  truth,  and  so  much  tarnishes  his  learned  wriljngs  on  the  English 
history,  he  indiscriminately  and  passionately  rejects  the  whole  body  of  mese 
laws.  His  words  in  one  place  are  as  follow:  *^  The  fectious  bishops  and 
*'^  churchmen,  and  the  seditious  and  dissolute  baroQs,  made  a  noise  for  king 
**  Edward's  laws.  But  what  they  were  it  is  now  a  hard  matter  to  know. 
**  Those  put  forth  under  his  name  with  Mr.  Lambard's  Saxon  laws  were  none 
**  of  his.  They  are  incoherent  farce  and  mixture,  and  a  heap  of  nonsense, 
*'  put  together  by  some  unskilful  bishop,  monk,  or  clerk,  many  years  after  hia 
'^  death,  to  serve  the  ends  and  designs  of  the  present  times."  General  Pre£  to 
Brad.  Eng.  Hist.  xxx.     See  further  Wright  Ten.  ^s-  note  (i)«— [Note  19.] 

(5)  The  passage  here  cited  from  the  laws  of  Edward  the  Confessor  seems 
rather  a  remark  by  the  copier  or  translator  of  the  law,  than  a  part  of  the  law 

itself; 
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tl»ag8  are  wortbj  of  obstfrfataon.    Furst,  for  the  antiquitie  of 
codntiM*     Secondijy  that  which  we  called  comHatwn^  the 
Bomaos  more  Lalinely  called  ci>nstdatum.    Thirdly,  whom  the 
SaxoBB  afterwarda  called  (as  hath  been  said)  shireve  or  earle, 
tiieRomana  called  comm/.  Fourthly,  that  the  ^erifewaa  deputy 
of  tile  cotuRull  (HT  earle;  and  therefore  the  Romans  e^ed  him 
tkeeoT^suly  aa  we  at  this  da^r  call  him  vkeeomes.    fifthly,  that 
Ae  dierife  in  the  Komans  time,  and  before,  was  a  minister  to 
the  king's  courts  <^  law  and  justice,  and  had  then  a  court  of 
lUB  own,  which  was  the  county  court,  then  called  curia  cansu'  Cesar  Polichro. 
Ifldb,  as  appettcth  by  these  words,  ipskts  vices  supplebta  injure  Hontingdoow 
a  m/wro.    Sixthly,  that  this  realme  was  divided  into  shires  ^°****{JJ- ^**'. 
and  counties,  and  those  shires  into  cities,  burroughs,  and  towns,  h^^^ii^T ? 
by  the  Brittaina:  Aa  that  Idng  Alfred's  division  of  shires  and  ' 

counties  was  but  a  renovation  or  more  exact  description  ef  the 
aaoie  0^.  Lastly,  the  consequence  that  will  follow  upon  these 
things  betag  so  ancient,  (as  in  the  time  of,  and  before  the 
Romans)  the  stacKous  reader  wil!  easily  collect.  And  after- 
wards, fol.  135,  amongst  the  laws  of  the  same  king  it  ^ppeareth, 
that  tfaooe  whom  die  Saxons  sometimes  caifed  (and  now  we  call) 
aiderfWM  or  earlesi  the  Romans  called  aenaioresy  ei  nmSiter  cUm 
apvd  BrUemt'temporUnu  Bomanorum  in  regno  isto  Briiamn€B 
v^cabantur  senatoreSy  qui  postea  temporibus  Saxonum  vocahantur 
atderfnanif  nan  propier  eetatemy  sed  propter  sapi^niiam  ei  digm- 
iaiemy  dtm  guidam  adolescentes  essent,  jurisperiti  tamen  et  svper 
hoc  cxperH  (7). 

[16871      ^^  **  Of  his  bailiooick:*    It  apneareth  before,  that 
1^    *J  the  enquest  must  be  de  mtneto  of  the  place  where  the 
lands  doe  lie,  and  not  generally  tie  baUod  iuA*    By  this 
it  appeareth,  that  the  sherife  is  hatifoHSy  and  his  county  called 
huhoa ;  and  therefore  it  is  ffood  to  be  seen  what  hcJivuz  origi- 
naUy  signified  and  whereof  it  is  derived. 
SayUfe  (1)  is  a  Frendi  word,  and  signifies  an  officer  concerned  jiet  lib.  3. 

cap.  67.    (Oo.  Jam.  178.    Plowd.  a8.  b.    1  Bo.  Abr.  339.)     Bract  lib.  3.  tract.  9. 
.cap.  33»  no.  3.    Idem,  lib.  3.  IbL  lai.  b. 

'  I 

itself;  and  perhaps  it  is  on  this  aecoimt  that  Lambard  distinguishes  this  pas- 
sage in  the.printmg  by  an  Italic  letter.  But  whedier  the  passage  is  to  be 
deemed  part  of  the  law  or  not,  the  comparison  it  draws  of  tne  Roman  deno* 
minations  of  their  territorial  government  and  officers  in  Britain  with  those  of 
the  Saxons,  seems  to  me  quite  imaginary.  .  At  least  I  am  not  able  to  find  any 
trace  of  authority  to  prove  such  an  use  or  application  of  the  words  *^  consU" 
**  lotus,  consul  and  viceconsul"  amongst  the  Romans  whilst  Britain  was  a  part 
of  their  empire,  as  this  extract  suDpose8.^[Note  90.} 

(6)  TIus  agrees  with  the  idea  or  Sir  John  Spelman  m  his  life  of  Alfred,  and 
of  Mr.  St.  Amend  in  his  Essay  on  the  Legislative  Power  of  England.  Dr. 
Stuart  in  his  Historical  Dissertation  of  the  English  Constitudon  makes  some 
additional  remarks  in  support  of  the  same  opinion.  See  2d  ed.  of  this  latter 
book,  a50.-— [Note  21 .] 

(7)  llie  remark  above  in  note  5,  on  the  fisrmer  extract  from  X^ambard^s 
Anglo-Saxon  Laws  equally  applies  to  this  second  one.  As  to  the  origin  and 
0fiiee  of  sherifi,  see  further  Preface  to  3  Co.  Rep.  Dav.  Rep.  60.  Dalt.  on 
Sher.  Spelm.  Gloss,  vocibus  comites  comitatus  et  vicecomes,  Seld.  tit.  Hon.  ed. 
t69i,  pr.  627.  7  Henry's  Hist.  Gr.  Brit.  242.  a  note  by  lord  Fortescue  in  his 
ancestor's  book  on  absolute  and  limited  monarchy,  112,  and  Stewart's  Hist. 
Dissert,  off  Engl..  Const  2d  ed.  24i^-^[Not&  22.] 

(1)  See  ante  61 .  b.  at  the  bottom.  The  additional  references  in  the  margin 
on  the  side  of  the  word  6af7f]jf  relate  to  haUiffs  of  manors* 

c  2 
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in  the  administration  of  justice  of  a  oertaine  province;  and  be- 
caiue  a  sherife  hath  an  office  concerning  the  administration  of 
justice  within  his  county  or  bailiwick,  therefore  he  called  his 
county  baliva  sua.  For  example,  when  he  cannot  find  the  de- 
fendant, &c.  he  retumeth,  rion  est  inventus  in  balivd  mei* 

I  have  heard  great  question  made,  what  the  true  exposition  of 

this  word  balivus  is.    In  the  statute  of  Magna  Charta^  cap.  38, 

Bract,  lib.  3.       the  letter  of  that  statute  js,  nuilus  balixms  de  catero  poncU  altauem 

Ti^  ^/  1    IS       ^ legem  manifestam  nee adjuramentum  simplici  loqueld  sua  sine 

n^t^ii  o  ^'fio.  iestibus  fidelibus  ad  hoc  inductU.     And  some  have  said,  that 
fiet.  ii.  s. ca.03-    ,    ,.       v      .  .  .      >/•    1  .1  /•       *     1  ■ 

10  Co.  103.      baltvus  m  this  statute  signineth  any  judge ;  for  the  law  must  be 
Port.  195.  a.)     waged  and  made  before  the  judge.    And  this  statute  (say  thejr) 

extends  to  the  courts,  of  common  pleas,  king's  bench,  &c.  lor 
they  must  brin^  with  them  Jideles  testes,  Sfc,  and  so  hath  been 
the  usace  to  this  day. 

But  I  have  perused  a  very  ancient  and  learned  reading  upon 

this  statute ;  and  the  reader  taketh  it,  that,  at  the  common  law 

before  this  statute,  he,  that  would  make  his  law  in  saxj  court  of 

record,  must  bring  with  him  Jideles  testes.    And  this  opinion 

GluiT.  li.i  .ca.9.  herein  is  warranted  by  Glanxnl^  who  wrote  in  the  reign  of  Henry 

the  second.    But  the  reader  holdeth,  that  in  the  courts  whicB 

were  not  of  record  (3),  ^  the  county  court,  the  hundred  court, 

the  court  baron,  &c.  there  the  defendant  without  any  faithful! 

witnesses  might  before  this  stat.  have  made  his  law,  for  remedy 

10  H.  4. 4.         whereof  this  act  was  made ;  and  therefore  (saith  he)  the  statute 

^Sji^*°^  ^''  extendeth  to  the  ludges  of  such  courts  as  are  not  of  record. 

^^'  In  10  H.  4.  it  is  holden,  that  if  a  lord,  that  hath  a  franchise  in  a 

leet,  doth  not  enquire  of  things  enquirable,  and  punish  them,  the 

sherife  shall  enquire  in  his  tume,  et  ii  le  vicount  ne  faire  en  son 

tome^  le  haylie  te  roy  enquirer'  quant  il  vient^  ou  auterment  serra 

inquise per  justice  en  eire^  where  baylie  le  roy  is  vskdienXood. justice 

•  Mirror,^.  5.   f^  roy.    And  in  the  Mirror  •  it  is  holden,  that  the  statute  doth 

Bnurt?  fo.  400.    ^^^^^^^  ^  everie  justice,  minister  of  the  king,  steward,  &c  and 

7Ieia,Iib.a.        ^  comprehended  under  this  word  bayli/e. 

tfap.63.56.  The  chiefe  magistrates  in  divers  antient  corporations  are 

called  baylife,  as  in  Ipswich,  Yarmouth,  Colchester,  &c.  And 
haylife  in  French  is  dicscetes^  nomarcha,  in  English,  a  bailife  or 
governor.    But  of  this  thus  much  shall  suffice. 


Sect.  249. 

jIND  of  the  partition  which  the  sherife  hath  so  made,  he  shall  give 
•^  notice  to  the  justices  (3)  under  his  scale,  and  the  scales  of  every  of 
the  12,  8fc,  Ana  so  in  this  case  you  may  see,  that  the  eldest  sister  shall 
not  have  the  first  election\^),  but  the  sherife  shall  assipie  to  her  her  part 
which  she  shall  have,  t^c.  And  it  may  be  that  the  shenfe  will  assigne  first 
one  part  to  theyofungest,  S^c.  and  last  to  the  eldest,  S^c. 

«  UNDER 


(3)  Concerning  the  distinction  of  courts  of  record,  see  ante  117.  b, 

(3)  In  L.  and  M.  and  in  Roh.  there  is  an  Sft.  here. 

(4)  An  Sfc.  here  in  L.  and  M,  and  in  Roh. 
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**TTNDBR  his  sealed    Note,  the  partition,  made  and  deli-  Brit.  fo.  185.5. 
vered  by  the  dierife  and  jurors  ought  to-  be  returned  into  ace.  Bract.  1.  a. 
the  court  under  the  seale  of  the  sherife,  and  the  seales  of  the  ij*''*'.^*^* 
twelve  jurors ;  for  the  words  of  the  judiciall  writ  of  partition,  *^*'*'  *'  ^'  *''  ^ 
which  doth  command  tlie  sherife  to  make  partition,  are  assumptts 
tecum  12,  Sfc.  (so  as  there  must  be  twelve)  et  partitionem  inde,  Sfc. 
scir*  Jacias  justiciariisy  SfC.  sub  sipUo  tuo,  et  sigillis  eorum  per 
quorum  sacramentum  partitionem  iuamfeceris,  4*c.  And  tliis  is  the 
reason,  wherefore  in  this  case  the  partition,  which  they  make 
upon  oath  ought  to  be  returned  under  their  seales :  and  the 
reason  of  that  is  for  the  more  strengthening  of  the 

[16971  '^  partition  by  the  1 2,  and  that  the  sherife  should  not  Lib.  1 1 .  ful.  40. 
J  retume  what  partition  he  would.    Now  after  all  this,  in  Meicalt '« 
this  (Src.)  viz.  12,  Sfc,  doth  imply,  that  the  principal!  ^^^^ 
judgement  upon  the  partition  so  returned  is,  ideo  consideraium 
est  per  curiam  quod partitiofirma  et  stahilis  imperpetuum  teneatur 
(1).    The  latter  two  (Sfc)  are  evident  (2). 

(1)  See  acc.  ant.  168.  a. 

(2)  Here  I  shall  subjoin  to  Littleton's  explanation  of  the  different  modes  of 
express  partition  the  following  notices  for  the  aid  of  students: 

I.  Since  Littleton's  time  a  statute  has  been  made  for  newly  regulating  the 
proceedings  on  a  writ  of  partition,  with  a  view  to  render  them  less  dilatory  and 
more  effectual ;  and  this  statute  equally  extends  to  parceners,  join-tenants,  and 
tenants  in  common.  See  8  &  9  W.  3.  c.  31.  Wnat  the  form  of  proceeding 
under  the  writ  of  partition  was  before,  is  explained  in  Flet.  lib.  5.  c.  9.  Bract* 
lib.  2,  c.  33.  Brit,  c  71,  72,  73,  and  Booth  on  Real  Actions,  244. 

II.  Partition  by  release  between  co-parceners,  which  I  do  not  observe  to  be 
noticed  by  Littleton  or  Coke,  is  mentioned  in  2  Fulbeck's  Paral.  fol.  57.  b. 

III.  There  is  a  partition  by  judgment  exclusive  of  that  on  the  partitione 
faciendd:    An  instance  of  it  b  stated  in  6  Co.  12.  b. 

IV.  Littleton  hereafter  adds  to  the  forms  of  partition  explained  by  him  in 
Ais  chapter,  one  other  form ;  namely,  partition  by  throwing  into  hotchpot, 
which  is  the  subject  of  Sect.  266. 

V.  Besides  the  writ  of  partition  mentioned  by  Littleton  there  was  another 
also  issuing  out  of  chancery,  which  was  called  a  writ  of  livery  and  partition.  It 
applied,  where  land  holden  of  the  king  in  capiie  descended  to  two  or  more 
as  co-parceners,  in  which  case  they  could  not  have  livery  of  their  land  from 
die  crown  without  a  partition,  the  reason  of  which  is  explained  in  Staunf. 
Prerog.  24.  b.  81.  b.  The  various  forms  of  this  writ  of  partition  may  be  seen 
by  consulting  F.  N.  B.  256.  F.  259.  C.  261.  B.  C.  and  Reg.  Orig.  316,  317. 
It  difieredfrom  the  common  writ  de partitione factemid  in  almost  every  respect. 
That  was  directed  to  the  sheriff,  this  to  the  escheator :  that  was  returnable  in 
the  common  pleas,  this  in  chanceiy :  thai  was  executed  with  a  jury,  this  with* 
out :  thai  was  given  for  the  benefit  of  the  party  suing  it,  this  grew  out  of  a 
policy  to  increase  the  number  of  the  king's  tenants  in  capite  for  his  advantage : 
the  partition  in  that  was  confirmed  by  a  judgment  of  the  court,  on  return 
of  the  writ,  the  partition  in  this  had  no  such  solemnity  added  to  it ;  and 
lastly,  the  partition  on  that  was  conclusive  on  the  parties,  though  infants, 
and  idl  claiming  under  them,  but  the  partition  on  this  was  open  to  subsequent 
inquiry,  and  if  unequal  avoidable  by  scire  Jacias  in  chancery  or  a  partitione 
faciendd  at  common  law.    See  Staunf.  Prerog.  and  Fitz.  N.  B.  in  the  places 

before  cited,  and  post.  171.  a.  &  b.  See  further  on  the  force  of  such  partition 
in  chancery  29  Ass.pl.  3.  Bro.  Abr.  Jurisdiction,  114.  Partition,  pi.  10.  But 
this  species  of  partition  under  the  writ  of  livery  is  no  longer  in  force  :  for  it 
was  a  mere  inadent  to  livery ;  and  livery  being  taken  away  by  the  12  Cha.  2. 
e.  24,  as  one  of  the  great  grievances  from  tenure  in  capite^  all  writs  of  livery 
of  coarse  arey  as  a  very  learned  writer  has  forcibly  expressed  it,  utio  statu  dis- 
'"  C3  persed 


l69.  a.]  Of  Parceners.    L.d.  C.  1.  Sect  249', 

penecL    See  Mr.  seijeant  Wynne's  observat  on  F.  N.  B.  in  Ub  Miscellany  of 

LawTractSy  p.5i. 

VI.  AnoUier  kind  of  partition  in  chancery  unnoticed  by  Littleton  waa^ 
where  two  personB  succeeded  as  co-parcenary  heirs  to  land  holden  of  the 
king  in  capUe^  and  one  of  them  being  within  age  was  in  ward  to  the  crown ; 
for  then  the  king's  conunittee  of  the  infant  heir  might  assent  to  make  partition 
with  the  other  coparcener,  in  which  case  the  writ  for  livery  to  the  coparcener 
of  full  age  recited  that  with  such  assent  the  king  had  assigned  certain  estates 
for  the  purparty  of  such  co*parcener,  and  directed  the  escheator  to  give  livery, 
accordingly.  R  N.  B.  260.  B.  This  mode  of  j^artition  in  chancery  is  also  at 
an  end  from  the  same  cause  as  the  writ  of  (partition  and  livery. 

YIL  A  new  compulsory  mode  of  partition  has  sj^rung  up,  and  is  now  fuUy 
established ;  namely,  by  decree  of  chancery  exercismg  its  eqmtahU}\xns^c^Qtk 
on  a  bill  filed  prayiiiff  U)r  a  partition :  in  which  case  it  is  usual  for  the  court  to 
issue  a  commission  for  the  purpose  to  various  persons,  who  proceed  without  a 
jury.  How  far  this  branch  of  equitable  jurisdiction,  so  trencliing  upon  the 
writ  of  partition,  and  wresting  from  a  court  of  common  law  its  ancient  exclusive 
jurisdiction  over  this  subject,  might  be  traced  by  examining  the  records  of 
chanceiy,  I  know  not.  But  the  earliest  instance  of  a  bill  for  partition 
I  observe  to  be  noticed  in  the  printed  books  is  a  case  of  the  40  Eliz.  in  Tothill'a, 
Transact,  of  Chanc.  title  PartUion.  According  to  the  short  report  of  this  case 
the  court  interposed  from  necessity  in  respect  of  the  minority  of  one  of  the 
parties,  the  book  expressing  that  on  that  account  he  could  not  be  made  party 
to  a  writ  of  partition ;  whidi  reason  seems  very  inaccurate;  for,  if  lord  Coke 
IS  right,  that  writ  dodi  lie  against  an  infant,  and  he  shall  not  have  his  age  in  it^ 
and  after  judgment  he  is  bound  by  the  partition.  See  post.  171.  b.  But  pro* 
bably  in  lord  Coke's  time  this  was  a  rare  and  rather  unsettled  mode  of  com- 
pelling partition ;  for  I  observe  in  a  case  in  chancery  of  the  6  Cha.  1.  which  was 
referrea  to  the  judj^es  on  a  point  of  law  between  two  co-parceners,  thai  the 
judges  certified  for  issuing  a  tort^  qf  partition  between  them,  and  that  the  court 
ordered  one  acccurdingly ;  which,  I  presume,  would  scarce  have  been  done  if 
the  decree  for  partition  and  a  commission  to  make  it  had  then  been  a  current. 
and  familiar  proceeding  with  chancery.  1  Cha.  Rep.  49.  However  it  appears 
by  the  language  of  the  court  in  a  rery  important  cause,  in  which  the  grand 
question  was,  whether  the  lord  chancellor  nere  could  hold  plea  of  a  trust  of 
lands  in  Ireland,  that  in  the  reign  of  James  the  Second  bills  of  partition  were 
become  common.  1  Vem.  431.  s  Cha.  Cas.  189.  For  other  reported  cases  on 
bills  of  partition,  see  Toth.  Transact,  tit.  Partition,  1  Cha.  Rep.  335,  3  Cha.. 
Rep.  39.  3  Cha.  Cas.  314.  237.  3  Vem.  333.  1  P.  Wms.446.  a  P.  Wms.5i8* 
As  to  the  forms  of  a  commission  of  oartition,  see  1  Prax.  Aim.  Cur.  3d  ed« 
93»  94*  Clerk's  Tutor  in  Chanc.  3a  ed.  360.  and  3  Harrison's  Chanc.  last 
ed.  396.  For  cases  in  which  chancery  interposes  by  awarding  commissions  to 
ascertain  boundaries,  which  subject  in  some  degree  connects  with  commissions 
of  partition,  see  Tothill  84.  136.  130.  Nels.  Ch.  Rep.  14.  131.  1  Cha. 
Rep.  41.  63.  359.  Rep.  temp.  Finch,  17.  154.  339.  463.  96.  Car.  Rep. 
107-  1  Cha.  Cas.  145.  1  Vem.  359,  456.  3  Vem.  38.  and  1  Ves.  453. 
To  these  add  Fitzb.  N.  B.  133.  See  further  4  Ves.  180.  6  Ves.  303.  9  Ves. 
344.  on  the  writ  de  perambulatione  Jadenddj  which  being  considered,  may 
perhaps  throw  some  light  on  the  origin  of  this  branch  of  equitable  juris- 
diction ;  and  concerning  the  modes  of  partition  by  our  law,  see  the  cases 
under  that  title  in  Fitzh.  Abr.  Bro.  Abr.  and  Viner. — Concerning  partition  by 
the  Roman  law,  see  Fulbeck  in  his  Parallel  of  the  CivH,  Canon,  and  English 
Laws,  b.  3.  p.  57*  This  neglected  but  mgenious  writer  extracts  from  the  Roman 
law  three  actions  having  the  like  object  with  our  writ  of  partition.  These  are 
the  action  defamiU^  herciscundd,  the  action  pro  sodof  and  theaction  decomrnwd 
dividendo.  He  applies  the  first  to  partition  amongst  co-heirs,  the  second  to 
that  amongst  join-tenants,  and  the  third  to  that  amongst  tenants  in  common ; 
an  assimilation  in  which  he  is  partly  followed  by  lord  StairU    respect  to  the 

law 
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Sect.  250. 

^^ND  note,  that  partition  by  agreement  hetween  parceners  may  he 
made  by  law  betweene  them,  as  well  by  paroll  without  deed,  as  by 
deed  (3). 


XJ£  RE  it  appeareth,  that  [r]  not  onely  lands  and  other  things  [r]  3  £.  4. 9, 10. 

that  may  passe  by  livery  without  deed,  but  things  also  that  9  £•  4-  3B* 
do  lie  in  grant,  as  rents,  commons,  advowsons  and  the  like,  that  ^  ^J^-  4*  3-, 
canmitpa8sebygraatwidioatdeed,whethertheybeinonecounty  ^i^^y^^^' 
or  in  sererall  countieB,  majr  be  parted  and  divided  by  paroll  with*  (Dy.ago.brPost 
out  deed.    |>]  But  a  partition  between  joyntenants  is  not  good  187.  a.  198.  b.) 
without  deed,  albeit  it  be  of  lands,  and  that  they  be  compellable  M  ^^^^  Sect 
to  make  partition  by  the  statutes  of  31  H.  8.  cap.  10*,  and  33  H.  8.  ^^'    3H.4.1. 
o^.  32,  because  they  must  pursue  that  act  by  writ  departitione  ^g  ^'  q  ^f ' 
fadoiddi  and  a  partition  between  joyntenants  without  writ  re-  3  e.  4. 9, 10. 
maines  at  the  common  law,  which  could  not  be  done  by  paroll.  47  £•  3-  33. 
And  so  it  IS  and  for  the  same  reason  of  tenants  in  eommon.    But  47  Ass.  8. 
if  two  tenants  in  common  be,  and  they  make  partition  by  paroll,  |^  ^  ^'  ]x 
and  execute  the  same  in  severalty  by  livery,  this  is  good,  and  30  AssTs.  fib.  4. 
sufficient  in  law«    And  therefore  where  books  say,  the  joyn-  fo.  73.  lib.  6. 
tenants  made  partition  without  deed,  it  must  be  intended  of  ^o- 13»  13- 
tenants  in  common  and  executed  hy  liverie.  *8Er  ^  8  ^"^ 

A/oto,  between  joyBtenants  there  is  a  two-fold  privity,  viz.  in  3iH.8*i^r,4ff. 
estate  and  in  possession :  betweene  tenants  in  common,  there  is  aEHz.  bier,  179! 
privity  only  in  possession,  and  not  in  estate :  but  parceners  have  ^B  H.  8. 
a  threefold  privi^,  viz.  in  estate,  in  person,  and  m  possession.     ^}^»  ^^, 

(1  Jjeon.  103.    6 Co.  la.    8 Go.  4a.    Poit  i86«  a.  193.  b.  aoo.  b.  335.  a.    a  Inst.  403.) 

*  It  A«uU  he  cap.  1.    The  31  H.  8.  c.  10,  r^ititites  precedency  in  tAe  houte  of  Isrdt, 
mui  Ito  no  wik  relM  to  t^  wlbjett  vfjawetenat^. 

Sect.  251. 

j4^  ^^9  if  ^^  fneses  descend  to  two  parceners,  and  the  one  mease  is 
worth  twenty  shillings  per  annum^  atid  the  other  but  ten  shillings 
per  annum,  in  this  case  partition  may  he  made  between  them  in  t&s 
manner  \  to  wit,  the  one  parcener  to  have  ihe  one  mease,  and  the  other- 

parcener 


tt^^^^ag^^mmSmt^^mit^t^lm 


law  of  Scotland.  Stair's  Instit.  48.  The  second  and  third  of  these  Roman 
actions  are  treated  of  in  lib.  10.  tit.  3  &  3  of  the  Digest,  tit.  1.  of  the  same 
book,  being  upon  the  action^nium  regundorunh  which  partly  answers  to  our 
bUl  in  equity  for  ascertaining  boundaries.  It  is  remarkable  also,  that  Fleta 
represents  the  three  Roman  actions  last  mentioned  as  a  part  of  our  law. 
Flet»  lib.  5.  c.  9.  p.  309.  See  further  as  to  the  Roman  law  about  partition, 
1  l)om.  Civ.  L.  by  Strah.  326.  For  partition  according  to  the  French  law, 
see  tit  parto|pe  IB  their  book;  end  for  the  like  subject  in  the  Scotch  law; 
see  concermng  the  obligation  of  division^  heirs ^  portioners,  commonties  and 
writs  ofdMsioHy  in  Stair's  Instit  48. 477*  i6g.  576*  and  in  Erskine's  Instit. 

(3)  in  1  Atk.  540.  there  k  a  case  in  equity^  in  which  lord  Hardwicke 
allows  ofapard  agreement  for  a  partition.  See  infra  note  4^  lihd  l  Vem*  472. 
—[Note  34.] 

C4 
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parcener  the  other  mease ;  and  she  which  hath  the  mease  worth  20  shillings 
per  annom  and  her  heires  shall  nay  a  yeerdy  rent  offioe  shillings  issuing 
out  of  the  same  mease  to  the  other  parcener  and  to  Iter  heires  jor  ever, 
because  each  of  them  should  have  equality  in  value. 

Sect.  252. 

yj  ND  such  partition  made  by  paroll  is  good  enough ;  and  that  parcener, 

who  shall  have  the  rent,  and  his  heires,  may  distrein  of  common  right 

for  the  rent  in  the  sayd  mease  worth  twenty  shillings,  tf  the  rent  of'  5 

shillings  be  behinde  at  any  time,  in  whose  hands  soever  the  same  mease  shall 

come,  although  there  never  were  any  writing  rfthis  made  betweene  them 

for  such  a  rent. 

p]  8  R  3. 16,  "  7?  y  paroll.''  Nota,  here  [t]  a  rent  may  be  granted  for^ 
SI  Am.  p.  1.  -'^  owelty  of  partition  without  (4)  deed,  even  as  a  rent  in  case 
^*  H  ^  ?'  ®^*  ^^^'^  ^^^  yeares,  for  life,  or  a  gifk  in  taile,  may  be  resenred, 
45  E  i  a/'  witliout  deed ;  and  so  may  a  rent  be  aasi^ed  to  a  woman  out 
a  H.  'ef  14.'  of  the  land,  wheredf  she  is  dowable;  &c.  without  deed.  But  al- 
31  H.  6. 11.  beit  an  exchange  for  lands  in  the  same  county  may  be  without 
1  Mar.  Dier,9i.  deed ;  yet  a  rent  granted  for  egality  (5)  of  the  same  exchan^ 
m  ^a^^^  ^  cannot  be  without  deed.  '  And  the  cause  of  the  difference  is 
^   ^*  ^^'^         apparent ;  for  coparceners  are  in  by  descent,  and  compellable 

to  make  partition. 


t> 


g 


«  The  rent,  S^c! 

The  same  law  is  of  common  of  estovers,  or  a  corodie, 
or  a  common  i^  of  pasture,  &c.  or  a  way  granted  upon  ri69T1 
the  partition  by  the  one  coparcener  to  the  other.   AU  I    |[>    J 
which  and  the  like,  albeit  they  lie  in  ffrant,  yet  upon  *   . 

the  partition  may  diey  be  granted  wiSiout  deed. 

x]  1  Marin,  ^'  Issuing  out  of  the  same  mease,  S^c"    [x]  For  if  it  be  granted 

^jrer>  91 .  out  of  Other  lands,  then  descended  to  the  coparceners,  then  there 

[s]  ag  Ass.  33.  must  be  a  deed,  [z]  But  if  the  rent  be  ^pranted  generally  (out  of 
^  E.  3. 9.  b.  no  land  in  certaine)  for  owelty  of  partition,  pro  redduo  terra,  it 
(Post  a&^.)  ^^^  ^^  intended  out  of  the  purpartie  of  her  that  granteth  it. 
[a]  15  H.  7. 14.  [a]  If  there  be  three  coparceners,  and  they  make  partition,  and 
39  Ass.  33.  one  of  them  grant  twen^  shillings  per  annum  out  of  her  part  to 
ag  £.  3. 9.  b.  her  two  sisters  and  their  heires  for  equality  of  partition,  the  gran- 
W  ^1^^  ^  ^^^^  ^"^  ^^^  joyntenants  of  this  rent ;  but  the  rent  is  in  nature  of 
case.  3  Co!  aa.b.  Coparcenary,  and  after  the  death  of  the  one  grantee  the  moity  of 
Hob.  17a.  '  the  rent  shall  descend  to  her  issue  in  course  of  coparcenary,  and 
Post.  177.  b.)     not  survive  to  the  other,  for  that  the  rent  doth  come  in  recom** 

pence  of  the  land,  and  therefore  shall  ensue  the  nature  thereof; 
and  if  the  grant  had  beene  made  to  them  two  of  a  rent  of  twenty 

shillings. 


(4)  Here  the  eleventh  edition  of  this  book  lias  a  note  questioning  whether 
such  farol  grant  would  be  ^ood  now  in  respect  of  the  29  Cha.  2.  c.  3,  and 
Mr.  Serjeant  Hawkins  in  his  Abridgment  makes  a  like  question.  See  supra 
note  3.— [Not©  35.] 

(5)  Of  equality  in  exchanges,  see  ant.  50.  b.  51  •  a.  &  b. 
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shillings,  tiz.  to  the  one  ten  shillings,  and  to  the  other  ten 
shillings,  yet  shall  they  have  the  rent  in  course  of  coparcenary, 
and  joyne  in  action  for  the  same. 

[b]  if  one  coparcener  be  married,  and  for  owelty  of  partition  [fr]  39  Asi.  33. 
the  husband  and  wife  grant  a  rfent  to  the  other  two  out  of  the  ^dE*  3-  9* 
part  of  the  fem  covert,  this  partition  being  equaU  shall  diarge  '^S-  3*  ^o. 
the  part  of  the  fem  covert  for  ever. 

[c]  If  two  c(^[>arcener8  by  deed  indented  alien  both  their  parts  H  38  ^  3* 
to  another  in  fee,  rendring  to  them  two  and  their  heires  a  rent  ^'^>  ^^'^ 
out  of  the  land,  they  are  not  joyntenants  of  this  rent,  but  the^         ^^' 
shall  have  the  rent  in  course  of  copaicenary ;  because  their 

right  in  the  land,  out  of  which  the  rent  is  reserved,  was  in 
coparcenary. 

^'  Mai^  distrein  of  common  rights  Sfc'*    That  is,  \d\  in  this  m  1  Marii^ 
se  the  law  doth  give  a  distresfe,  lest  the  grantee  should  be  i)yer,9i. 


without  remedy,  for  the  which  upon  the  partition  she  hath  ^t^^jj^j?** 
given  a  valuable  recompence  in  land,  which  descended,  &c,  ^  ^ 

And  so  in  the  case  of  dower  abovemendoned  (i). 


Sect.  253. 

TN  the  same  manner  it  is  of  all  manner  of  lands  and  tenemefits,  S^c. 
where  such  rent- is  reserved,  to  one  or  to  divers  parceners  upon  such 
partition,  S^c.     But  such  rent  is.  not  rent  service,  out  a  rent  charge  of 
contfnon  right  (1)*  had  andjeserveifpr  equality  of  partition  (a)t. 


before. 


''TA  ND  S  and  tmemewts,  SfcJ*  Here/^'c J  implyeth 

'^  a  caution^  viz.  that  they  be  such.  landisiicTr.  and 

tenements  out  of  which  a  rent  for  egaltie  of  partidon 

may  be  granted,  whereof  sufficient  hath  been  said 


<'  Reserved  to  one."  Here  reservation  is  taken  for  a  ^^rant; 
and  if  itl>e  used  upon  the  partidon,  doth  amount  in  this  case' 
to  a  grant,  which  is  worthy  the  observation. 


Sect.  254. 

yfND  note,  that  none  are  called  parceners  by  the  common-law,  but 
"^  females  or  the  heires  of  females,  which  come  to  lands  or  tenements  by 
discent ;  for  if  sisters  purchase  lands  or  tenements,  of  this  they  are  called 
joyntenatUs,  and  not  parceners. 

This  needs  no  ex{Janadon.   .  ^ 

Sect. 

*  t  That  are  nota  i,  and  3,  cf  170,  a.  in  tke  i2/th  and  14th  edUiotu.    . 


(1)  See  ante  34.  b.  153.  a.  and  Shep.  Common.  Assur.  425. 

(1)  *  See  ante  153.  a.  note  1. 

(2)  t  In  L.  and  M.S^c.  here. 


170.  a,  170.  b.]        Of  Parceners.     L.3.  C.  1.  Sect. 255. 


Sect.  255. 

yf  LSO,  if  two  parceners  of  land  in  fee  simle  make  partilion  between 
themselves^  and  the  part  of  the  one  valueth  more  than  the  part  of  the 
other,  if  they  were  at  the  time  of  the  partition  of  full  age,  sc,  of  21  yeares, 
then  the  partition  shall  alway  remained  and  he  tiever  defeated.  But  if  the 
tenements  (whereof  they  make  partition)  be  to  them  in  fee  taile,  and  the 
part  of  the  one  is  better  in  yearly  valve  than  the  part  of  the  other,  albeit 
they  oe  concluded  during  their  lives  to  defeat  the  partitum ;  yet  if  the  par-^ 
cener,  which  hath  the  lesser  part  in  value,  hath  issue  and  dye,  the  issue  may 
disagree  to  the  partition^  and  enter  and  occupy  in  common  the  other  part 
which  was  allotted  to  her  aunt,  and  so  the  otnsr  may  enter  and  occupy  in 
common  the  other  part  allotted  to  her  sister,  jfc.  as  if  no  partition  had 
been  made  {i)f. 

"  ^HEN  the  partition  shall  alnay  remained  Sfc."    Hereby 

it  appearethi  that  the  ineauality  of  the  value  shall  not  im- 

9  H.  6. 5.  and    peach  a  partition  made  of  lands  in  fee  simple  between  copar- 

otherthcbookei  ceners  of  full  age  (3),  no  more  than  it  shall  do  in  case  ot  an 

aboTesaid.  exchange  (4.) 

*'  They  be  conduded  during  their  lives*'  This  inequall  par- 
tition dodi  80  conclude  the  parceners  themselves,  as  she  tliat 
hath  the  unequall  part  shall  not  avoid  it  during  her  life. 

(Pott  353.  a.)        ^  Concluded  J*    This  word  is  derived  of  con  and  daudo  (5), 

and  in  this  sense  signifieth  to  dose  or  shut  up  her  moudi  that 
die  cannot  speake  to  the  contrary. 

11  Ass.  p.  3.  fc^  Husband  and  wife  tenants  in  speciall  taile  of  ri707| 

certaine  lands  in  fee  have  issue  a  daughter,  the  wife  I  k  M 
dyeth,  ^e  husband  by  a  second  wife  haUi  issue  another 
daughter,  both  the  daughters  enter  (where  the  eldest  is  only 
See  after  the  inheritable)  and  make  partition:  the  eldest  daughter  is  con< 
chapter  of  War-  du^ed  during  her  life  to  impeach  the  partition,  or  to  say  that 
(Doctor  and  ^^  youngest  is  not  heire,  and  vet  she  is  a  stranger  to  the  taile. 
Stud.  65.)         but  in  respect  of  privity  in  their  persons  the  partition  shall 

conclude,  for  a  partition  between  meere  strangers  in  that  case 

is  voyd,  but  the  issue  of  the  eldest  shall  avoyd  this  partition 

as  issue  in  taile. 

\m1  ^i  ^  3-  a4»      [g]  /•  S,  seised  of  lands  in  fee  hath  issue  two  daughters,  Rose 

35^>^^  3-       gnd  Anne,  bastard  eigne  and  mulier  puisne,  and  dteth.    Rose  and 

11  Ass.  23..  30  Ass.  7.    17  £.  3. 69*    (B Co.  101.  b.    Post 944.  b.) 

Anne 

t  Thit  it  note  1  €f  176.  h.  in  ike  i^  and  14th  ediCiMif. 

(3)  Ante  ace.  i66.  a. 

(4)  Ante  51.  a. 

(5)  Ace.  ante  37.  a. 

(l)tThis  case  of  Littleton  turns  upon  the  inequality  of  the  partition ;  for 
if  the  pans  are  equals  it  binds  notwithstanding  infancy.  Ante  166.  a.  Post. 
i73.b.— [Note  aC.] 

(2)  See  the  case  of  discontinuance  stated  by  lord  C!oke,  post.  373.  b. 


L^  S.CA.  Sect.  256-57.   Of  Paroanett.   {IfO.i).  171 . a. 

Amm0d»  wmhw  mAwatleo-pard&aa*    (3)  Amte  and  her  heires 
are  coBcluded  for  ever  (4). 

Sect-  256. 

/ILSOy  if  two  parceners  of  lands  in  fee  take  husbands,  and  they  and 
their  husbands  make  partition  between  them,  if  the  part  of  the  one  be 
lesse  in  value  than  the  pari  of  the  other,  during  the  lives  6f  their  husbands 
the  partition  shall  stand  in  its  force.  But  albeit  it  shall  stand  during 
the  lives  qft/teir  husbands,  yet  after  the  death  of  the  husband,  that  woman 
which  hath  the  lesser  part  may  enter  into  her  sisters  part  as  is  aforesaid, 
and  shall  defeat  the  partition  (et  defeatera  la  particion). 

'<  TfHEY and  their  husbands"    Here  it  appeareth,  that  the 

wife  must  be  party  to  the  partitioD,  and 80  are  the  books*  *4aABs.M. 
to  be  intended  that  fpeak  of  this  matter.  ?  £'  ^  ^ 

9  •■^  a*  z^- 

^*  And  shall  drfeat  the  partitunu"  Note,  the  partition  shall  not  ¥.N.  &  69. 
be  defeated  for  the  surplusage  ondy  to  make  the  partition  equall,  99  Aas.  33. 
but  heoe  it  appeareth  that  it  shall  be  avoyded  for  the  wiiole.  9  H-  ^-  5- 
Butof thismoreshaUbesaidhereafterintfaischapteryf0dione264.  ^^^l^ ^s'e.s. 
{h]  And  though  the  partition  be  aoequaU,  yet  is  not  the  par-  cui  iiiTitmiy. 
ticion  voydybut  voydsble;  for  ifafter  the  decease  of  the  husband, 
tlieirife  entereth  into  the  unequall  part,  and  agreeth 

[1717}  thereunto,  this  shall  binde,  and  therdfore  Littleton 
j^  J  t^  Uied  Uie  word  (defiuUera,)  which  proTeth  it  to 
be  voydahle* 

Sect-  257. 

JiVT  if  the  partition  made  betweene  the  husbands  [perenter  lea 
barons  (1)]  were  thus,  that  each  part  at  the  time  of  the  allotment 
made  was  of  equall  yearely  value,  then  it  cannot  ajierwards  be  defeated 
in  such  cases^ 

'''QE  T  WEENE  the  husbands  (perenter  les  barons)/'    This 
is  mistaken,  for  the  originall  is  perenter  eux,  that  is,  be- 
tweene the  barons  and  ferns,  and  not  as  it  is  here  betweene  the 
barons,  therefore  this  error  would  be  hereafter  reformed. 

*'At 


(3)  In  a  Coke  upon  Littleton  I  have  with  MS.  notes  and  references,  the 
annotator  is  for  excluding  from  such  an  estoppel  as  is  here  stated,  a  partition  in 
pais.  His  note  is  thus  expressed :  '<  If  two  make  partition  in  court  of  record, 
**  when  one  of  them  had  no  ri^t,  he  thereby  shall  gain  a  moiety  by  estoppel 
*'  or  conclusion.  Bro.  Nouv.  Cas.  pi.  306.  cut  otherwise  I  conceive  of  a  par- 
**  tition  in  iMill ;  though  the  book  speaketh  generally ;  and  upon  this  difference 
**  you  shall  read  a  like  case  in  this  booke,  fol.  46.  a.'* — [Note  37.] 

(4)  Ace.  Dr.  &-Stud.  dial.  i.  a  19.  where  midier  puisne  sues  livery  with 
bastard  eigne.  See  Bro.  Abr.  Entrie  conffeahle,  31.  and  Discent,  g.  But  it  is 
said  that  this  sort  oi  estoppel  will  not  oind  in  chancery.  Caiys  Bep.  26. 
See  further  a  Co.  4.  b.  Cro.  Cha.  no.  PoUexf.  67.  and  3  Com.  Dig,  378^— 
[Note  28.] 

(1)  Instead  ^les  barons  it  is  eux  in  L,  and  M*  and  Roh. 


171.a.]      .         Of  Parceners.         L.3.  C.  1.  Sect 258. 

.   *^  At  ike  time  of  tke  allotment."    Hereby  it  appeareth,  that  if 
the  parts  at  the  time  of  the  partition  be  of  equal!  yearely  value, 
0  H.  6.  5,  and     neither  the  wives  nor  their  heyres  shall  ever  avoyd  the  same ; 
other  the  hooka  and  the  reason  hereof  is,  for  that  the  husbands  and  wives  were 
^bovesaid.  compellable  by  law  to  make  partition,  and  that  which  they  are 

(Poit.  179.)       compellable  to  do  in  this  case  by  law,  they  may  do  by  agree  • 

ment  without  processe  of  (2)  law.  If  the  annuall  value  o£  the 
land  be  eouall  at  the  time  of  tlie  partition,  and  after  becomd 
unequHll  oy  any  matter  subsequent,  as  by  surrounding,  ill 
husbandry,  or  such  like,  yet  the  partition  remaines  good. 

JudicU  qfficium  est^  ut  res  Ua  tempora  rerum 
Qiusrere ;  qtuesito  tempore  tutus  eris. 

But  if  the  partition  be  made  by  force  of  the  king's  writ,  and' 

judgement  thereof  given,  it  shall  binde  the  feme-coverts  for  ever, 

albeit  the  parts  be  not  of  eqiiall  annuall  value ;  because  it  is' 

made  by  the  sherife  by  the  oath  of  twelve  men  by  authority  of 

law;  and  the  judgement  is,  that  partition  shall  remaine  firme 

U]  F.  N.  B.        find  stable  for  ever,  as  hath  beene  said,    [a]  But  a  partition  in 

956.  359, 260,     the  chancery  where  one  coparcener  is  of  full  age  and  sueth 

s6i,  363, 363.    lively,  and  one  other  is  within  age  and  hath  an  unequall  part 

9  JL6. 6.  allotted  to  her,  this  shall  not  binde  her  at  full  age  ;  for  in  a  writ 

31    . 3. 31.        directed  to  the  escheator  to  make  partition,  there  is  a  salvo  jure, 

and  there  is  no  judgement  upon  such  a  partition*  But  if  such  a 

partition  be  equaU,  it  shall  bmde,  so  that  a  part  of  the  huid 

holden  in  capite  be  allotted  to  every  of  the  coparceners,  for  to 

\i]  Vide  that  end  there  is  an  expresse  proviso  in  the  writ,     [b]  And  this 

31  £.3.  31.        partition  may  be  avoyded  either  by  scire Jac'  in  the  chancery^ 

or  by  a  writ  de  partitione  facicndi  at  the  common  law  at  her 
full  age  (3). 

Sect.  258. 

A  LSO,  if  two  coparceners  bCy  and  the  youngest  being  within  the  age  of 

twenty-one  years,  partition  is  made  betu?eene  them,  so  as  the  part  which 

is  aUotteato  the  youngest  is  of  lesse  value  than  the  part  of  the  other,  in  this 


she  comes  to  herjutt  age,  that  she  takethnot  to  her  oume  use  aU  the  profits 
of  the  lands j)r  tenements  which  were  allotted  unto  her ;  for  then  she  agrees 
to  the  partition  at  such  age,  in  which  case  the  partition  shaU  stanaand 
remaine  in  its  force.  But  peradventure  she  may  take  the  profits  of  the 
mioitie,  leaving  the  profits  of  the  other  moitie  to  her  sister  (i)*. 

AS 


(3)  In  1  Atk.  541.  there  is  a  case,  in  which  lord  chancellor  Hardwicke  is 
represented  to  say,  that  a  partition  by  agreement  between  two  husbands  will 
not  bind  the  inneritance  of  their  wives.  But  notwithstandttg  this  high 
authority,  I  take  the  doctrine  of  Littleton  and  Coke,  that  such  a  partition  will 
bind  the  wives,  if  parties,  unless  it  be  unequal^  to  be  clear  law,  and  for  the 
cogent  reason  here  given  by  the  latter.    See  ace.  F.  N.  B.  63.  F.r-[Note  39.X 

(3)  Ace  F.  N.  B.  63.  H.  Yet  see  before  166.  a.  which  seems  contra,  unless 
what  is  there  expressed  is  ^plied,  not  to  a  fee-simple,  but  to  an  estate^tail, 
which  probably  was  lord  Coke's  meaning. 

(1)  *  In  L.  and  M.  and  Rob.  an  Sfc.  here. 


L.3.  C.  1.  Sect. 259-      Of  Parceners.      [171.a.  I7l.b. 

A  S  before  in  the  case  of  the  fem^covert,  [c]  so  it  is  in  the  case  [p]  43  Ass.  14. 
of  the  enfant ;  for  if  the  partition  be  equall  at  the  time  of  9  H-  ^'  5-  6. 
the  allotment,  if  shall  binde  him  for  ever,  because  he  is  com-  ^  ^  |'  l^' 
jp^able  by  law  to  make  partition,  and  he  shall  not  have   10  H.  4. 5. 
Pl^y  jH  his  age  in  tL^rtUione  t3*facienda  (2);  and  though  the  31  Ass.  16. 


after  his  full  age,  the  partition  is  made  good  for  ever.  And 
therefore  Littleton  here  givetli  him  a  caveat,  that  in  that  case 
he  take  not  the  whole  profits  of  his  unequal  part,  neither  shall 
an  unequall  partition  in  the  chancery  binde  an  infant,  as 
appeareth  before  (3).  But  a  partition  made  by  the  king's 
writ  de  partitiane  fhdendd  by  the  sherife  by  the  oath  of  twehre 
roen^  and  judgement  thereupon  given,  shall  binde  the  infant, 
though  his  part  be  unequall,  causd  qud  mprd. 

Sect.  259. 

j4ND  it  is  to  be  understood^  that  when  it  is  said,  that  males  or  females 
"^  6e  of  full  age,  this  shall  be  intended  of  the  age  of  21  yeares ;  for  if 
before  such  age  any  deed  (ascun  fait)  orfeqffement,  grant,  release,  coi^r- 
mation,  obligation,  "w  other  writing,  be  made  by  any  of  them,  S^c.  or  if 
any  within  such  age  be  baylife  or  receiver  to  any  man,  S^c.  all  serve  for 
nothing,  and  may  be  avoided  *.  Also  a  man  before  the  sayd  age  shall  not 
be  swome  in  an  enquest,  S^c,  (1)  f. 

n^HE  law  hath  provided  for  the  safety  of  a  man's  or  woman's 

estate^  that  ||  before  their  age  of  twentie  one  yeares  they  gvid.  Sect 403, 

cannot  binde  themselves  by  any  deed  (4},  or  alien  any  land  (5),  403. 

goods  or  chattels  (6).  (?  Inst.  673. 

Post.  946.  a.  337.  b.  350.  a.  &  b.  380.  a.  Ante  171.3.    8  Co.  44.  b.) 

"  Age 

t  This  is  note  1  of  17a.  a,  in  the  l^th  and  14th  editions. 

(3)  Acc.  6  Co.  4.  b.  But  tliere  the  reason  given  for  an  infant's  not  having 
his  age  in  partition  is  different,  namely,  that  6o^A^  coparceners  are  in  possession. 
In  the  Tear-Book  of  9  H.  6.  6.  b.  the  reason  is  expressed  to  be  the  prejudice 
which  otherwise  there  might  be  to  the  in/ant.—^ote  30.] 

(3)  See  the  case  of  partition  of  an  advowson  between  coparcaiers,  where 
one  is  within  age,  in  F.  N.  B.  36.  D. 

*  See  Lord  Chief  Justice  Eyre's  remark  on.  this,  2  H.  Black.  514. 
(1)  t  No  Sfc.  in  L.  and  M.  nor  Roh. 

(4)  See  ante  51.  b.  note  a.  and  52.  a.  note  9.  To  the  references  there  add 
3P.  Wms.flo8. 

(5)  Not  even  though  a  special  power  is  given  to  him,  though  it  is  otherwise 
with  a  feme  covert.  So  held  by  lord  chancellor  Hardwi<»:e  in  a  case  in 
%  Yes.  298.  and  3  Atk.  6q^.  See  Mo.  512.  But  by  the  7  An.  c.  1 9,  an  infant 
having  a  real  estate  only  as  a  trustee  or  under  a  mortgage  is  enabled  to  con- 
vey under  the  direction  of  the  court  of  chancery  or  the  court,  of  exchequer. 
However  this  act  is  deemed  not  to  extend  to  trusts  merelv  constructive. 
2  P.  Wms.  549.  3  P.  Wms.  387.  Another  exception  to  an  in&nt's  not  being 
able  to  alien  land  arises  from  die  custom  of  particular  places,  as  the  custom 
of  Kent  in  respect  to  gavelkind  lands,  which  may  be  aliened  by  an  infant  on 
attaining  15.  See  the  late  Mr.  Robinson's  excellent  Treatise  on  Gavelk.  193. 
and  Mo.  512. — [Note  31.] 

(6)  But  an  infant  may  before  2 1  dispose  of  personal  estate  by  last  will, 
though  it  is  controverted  at  what  age  this  testamentary  power  begins  to  attach  in 

infants. 


171.b.  172.a.]        Of  Parceners.     L.3.  C.  1.  Sect. 259. 

^  Age  of  fli  5fearrs.**  Before  this  age  a  man  or  woman  b 
called  an  en&nt. 

Brit  fol.  6g.  60.  «  Deed  (fidty  (i).  Factmn,  Anglici,  a  deed,  and  signifieth 
^i^'^V^  in  the  common  law.  an  inatrument  consiatinir  of  three  things, 

^f  3.  ^.  writing  «^,  .»!  deKv«y.  co«p«hLling  .  bar«fn. 
(Perk.iecti35.)  <^'  contract  between  party  and  party,  man  or  woman.    It  is 

called  of  the  ctviUans  titerarum  obHgaHo. 

*'  Feaffement.*'  Of  this  word  sufficient  hath  been  ri727l 
1^ saydbefore  in  die  first  chapter  of  the  first  booke.  l_  n   j 

lib.  3.  fol.  63.        «  Gramif**  Concession  is  in  the  common  law  a  conveyance  of 
iBLincolneCol-  |^  ^||||g  Q^^  ]j^  Jq  ^rant  and  not  in  livery,  which  cannot  passe 
fficuae.         without  deed;  as  advowsons,  services,  rents,  commons,  rever- 
sions, and  such  like.    Of  this  also  sufficient  likewise  hath  becQ 
said  in  the  first  chapter  of  the  first  booke. 

**  Rdeasey  cmfimuOion^  Sfc^  Of  these  shall  be  qioken  here- 
after in  their  proper  places  and  chapters. 

**  OUigation^'*  is  aword  of  hbowne  nature  of  a  large  extent: 
but  it  is  commonly  taken  in  the  common  law,  for  a  bond  con- 
taining a  penalty,  with  condition  for  payment  of  money  or  to 
do  or  sufier  some  act  or  thing,  &c.  and  a  bill  is  most  commonly 
taken  for  a  single  bond  without  condition. 

**  Or  other  wnHng^  be  made  by  any  of  tkemy  SfC."  Here  hy 
[4  18  £.  4. 1.  this  4*c  is  inmlied  some  exceptions  out  of  this  generality,  [d\  as 
V  ^'  ^'^'  An  infant  may  oind  himselfe  to  pay  for  his  necessary  meat,  drinke, 
FhKbontcue.  ^P*^^^  necessary  physicke,  and  such  other  necessaries,  and 
(ft  Rojlbr.  140.  lu^c^ise  for  his  jzoodT  teaching  or  instruction,  whereby  he  may 
C^.  His.  9fto.  profit  himselfe  afterwards :  but  if  he  bind  himselfe  in  an  obligation 
s  Iii4t.4S3.  or  other  writing  with  a  penalty  (a)  for  the  payment  of  any  of 
Cro.  Cha.  179.  ihese,  that  obligation  shall  not  bind  him.  [ej  Also  other  things 
^*  494.  of  necessity  shafi  bind  fhimj,  as  a  presentation  to  a  benefice  (dX 
1  Ro.  Abr.  729.  for  otherwise  the  laps  shall  incur  against  him.  Also  if  an  infant 
Ftowd.  364.)  be  an  executor  upon  payment  of  any  debt  due  to  the  testator^ 
F4I  ^^4-4*  he  may  make  an  acquittance;  but  in  that  case  a  release 
iTlS. a.^  without  payment  is  voyd  (4) :  and  generally  whatsoever  an 

Q9  Ass.  35.     a  Maris,  Dyer,  104, 105.     (5  Go.  39.  b.  37.  a.    6  Co.  3.    Cro.  Ois. 

334. 590.  ^03«    Mo.  105.    Cro.  Jam.  390.    1  Sid.  41. 349.  446.)  *  r    i- 

infimts.  On  this  pomt  I  have  heretofore  expressed  my  notions  at  length. 
See  note  6,  of  fol.  80.  b — [Note  33.] 

(1)  In  the  cases  of  Wells  v.  Gough,  and  of  Oxenham  v.  Horsftll,  in  B.  R. 
Mich.  T.  37  6.  3,  the  court  is  said  to  have  holden  sealed  award  by  an  arbi- 
trator  to  be  a  deed  within  the  stamp-duties,  though  it  was  contended,  that  to 
censtimte  a  deed  there  should  be  a  contract  and  delivery,  as  well  as  seafing; 
and  that  otherwise  alt  wills,  and  all  warrants  of  magistrates,  would  become 
liable  to  die  deed-stamp-duties ;  but  quare  as  to  the  grounds  of  the  decision ; 
and  note,  that  I  have  seen  a  subsequent  opinion  of  Mr.  serjeant  Hill  con- 
eeming  an  award  by  commissioners  of  an  inclosure  act,  not  quite  accord  with 
Hie  cases  in  B.  R.  I  have  thus  referred  to. 

(n)  Ace.  1  Ro.  Abr.  739.  pi.  8.  Mo.  679.  Cro.  Eliz.  qso.  Godb.  319. 
But  lord  Coke's  words  impfy,  that  a  single  bond,  that  is,  one  toithout  a  penalty ^ 
being  ffiven  for  neeessanes,  may  be  good  against  an  infant;  and  so  it  hath 
been  frequently  adjudged.  See  Marai,  145.  1  Ro.  Abr.  739.  pi.  8.  and 
1  Lev.  86.— [Note  33.J 

(3>  See  ace.  ante  89.  a.  and  note  1,  there. 

(4)  Ace.  post.  264.  b. 


I..5.  C.  1.  Sect 259.       Of  Pajrcsehers.  [172.a. 

ittfiml  if  bound  to  do  bv  Umr^  tketaine  shall  bind  hii%  albeit  he 
doth  it  without  suit  of  lair  (5).  Bat  of  this  common  jearoiog 
this  little  tast  shall  suffice* 

**  Bay^  or  receiver  to  any  man^  S^c^*    By  this  Sfc*  many  Fleta,  lib.  a. 
thingisare  implied,  as  that  by  baylife  is  understood  a  servant  ca.94.&ca.67. 
that  hath  administration  and  charge  of  lands  goods  and  chattels  Britton,  ^:^' 
to  make  the  best  benefit  for  die  owner  against  wl>om  an  action  ^  ^eta»iib.a. 
of  account  doth  lie  for  the  profits  which  he  hath  raised  or  made,  ^£.  3*  ^g. 
or  might  by  his  industry  or  care  have  reasonably  raised  or  46  £.  3. 
made*  his  reasonable  charges  and  expences  deducted.   [/]  But  Account,  40. 
one  under  the  age  of  twenty-one  yeares  shall  not  be  charged  gS; '*'  ^^i'**' 
in  any  such  account  (6) ;  because,  by  intendment  of  law,  before  3  e.  ^'  Je*. ' 
his  full  age  he  hath  not  skill  and  ability  to  raise  or  make  any  (Cro.  Jam!  >77, 
such  improvement  and  profit.  1  Lego.  819.) 

[/]i3E.3. 
lDiaQt»9.      17  E.  3.  Accoiiot,  i9i.     «i  £.  3^  8.    xo  H.  4.  14.    a  H.  4. 13.  Regiit; 
135*    (Fiocb,  L.  3D9,  3P3.    Noji  19.) 

An  account  against  a  receiver  is,  when  one  receiveth  money 
to  the  use  of  another  to  render  an  account ;  but  upon  his  ac- 
count he  shall  not  be  allowed  his  expences  and  charges.  {g\  And  {g\  43  £.  3.  31. 
therefore  a  man  cannot  charge  a  baylife  as  a  receiver ;  because  4^  ^-  3*  3-  ^« 
then  the  bailife  should  lose  his  expences  and  charges.  ^  \!^iS' 

Li  an  account  against  a  receiver,  the  plaintife  must  declare  by  ^  inBt.  379.^'^ 

whose  hands  the  ctefendant  received  the  money,  which  he  shall  4  Leon.  39. 

not  doe  in  the  case  of  a  baylife.    [h]  But  in  some  case  in  an  1  Bo.  Rep.  87.> 

action  of  account  against  one  as  receptor  denariorumy  he  shall  N  3o  ^  3- 1- 

have  allowance  of  his  expences  and  charges,  and  also  shall  J^'^^'^^'^' 

account  for  the  profit  he  received  (7)  or  might  reasonably  10  h!  7. 16, 

receive ;  and  this  was  provided  by  law  in  &vour  of  merchants,  Bmct.  lib.  5. 

and  for  advancement  of  trade  and  trafficke.  ^^.3^- 

As  if  two  joynt  merchants  occupy  their  stocke  goods  and  S?^  ^  ^* 

merchandizesy  connnon  to  their  c<S.n.on  profit,  o»l  of  them  S^gJ^^'j, 

nammg  hunselfe  a  merchant  shall  have  an  account  against  the  &  £.  3. 1. 

other  naming  him  a  merchant,  and  shall  charge  him  as  receptor  I^b.  intrat.  17,, 

denariorum  tpsius  B.  ex  quScutique  causa  Sf  contractu  ad  com'  ^'^\     .  ^ 

munem  utilitatem  ipsorum  A.  &  B.  provenierC  dcui  per  legem  p^^^  ^g^  ^    * 

mercatoriam  rationabUiter  monstrare  poterit.  Cro.  Jam.  410.) 

[f]  If  there  be  two  joyntenants  or  tenants  in  common  of  rn  4^  £.  3. 10. 

lands,  and  the  one  make  the  other  his  baylife  of  his  moity,  he  3^.  3.  a^. 

shall  have  an  action  of  account  against  him'  as  bailife :  and  so  39  £.  3. 37. 
nte  the  bookes  to  be  intended,  that  speake  of  an  action  of  ^^^^^^ 

account  in  that  case  (8).  fpwfc  186.' mo 

So  as  there  be  but  three  kinds  of  writs  of  account,  viz.  against  ^  \ 
one  as  gardian,  whereof  Littleton  hath  spoken  before  in  the 
Chapter  of  Socage ;  the  second  against  one  as  baylife ;  and  the 

thira  as  receiver ;  as  here  it  appeareth.    \k\  For  a  man  shall  Vti  13  B-  3* 

Aceonnty  76. 
41E.3.  ibid^34^      SII3.  46.      8£.4.6.b.      F.N.B,  119.D.     (a  Inst.  379. 
F.  N.  B.  119.  C    1  Bo.  Abr.  1 19.) 

not 

'■■■■■  '  ■  ■  ■■-■  ■  '  ■■■■Ml  '  ■        ■  I  I  ■..■■I  I        .. 

(5)  See  F.N.B.  168.  D.  and  the- notes  b.  &c.  in  the4to  edition  aa  to  infant's 
bin^ng  himself  to  serve, 

(6)  See  ace.  ante  88.  b. 

(7)  SeeDy.  21.  b* 

(8)  But  now  one  jointenant  or  tenant  in  common  may  have  account  against 
the  other  as  bailiff  for  receiving  more  than  his  share  of  profits,  though  there 
is  no  appointment  of  him  as  bailiff.  See  4  Anne,  c.  16.  s.  37.  See  too 
1  Leon.  319. — [Note  34.] 
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not  be  charged  in  an  account  as  surveyor,  controller,  appren*- 
tice»  reve,  or  hejward.  And  to  maintaine  an  action  of  account, 
there  must  be,  either  a  privity  (9)  in  deed  by  the  consent  of 
[2]  9  Mar.  B.  tlie  partie,  for  [/]  against  a  disseisor  or  other  wrongdoer  no 
Accoont,  89.  account  doth  lie ;  or  a  privity  in  law  ex  provisione  legis  made 
F.  N.B.  117*  iiy  ^e  law,  as  against  a  gardian,  &c.  whereof  sufficient  hath 
Tu!T'i^^'  been  spoken  in  the  Chapter  of  Socage  (10). 
33H.6.9I    4H.7.6.&C.    (F  N.B.  119.0.) 

"  iS^  Shall  not  be  susome  in  an  enquaU  Sfc^  By  ri727|. 
[«]  Bract  lib.5.  this  Sfc  is  implied  a  maxime  in  law,  [m]  auod  minor  |_  5.  J 
Ibl.  340.  b.  jurare  nan  potest.  For  example  [n]  an  mfant  cannot 
M  13^  3-  make  his  law  of  non  summons  \  [0]  and  therefore  die  default 
M^'ifiS'  60  shall  not  grieve  him;  for  seeing  the  meane  to  excuse  the 
QMMto,  default  is  taken  away  by  law,  the  default  it  selfe  shall  not 

Dyer,  104.105.  prejudice  him.  But  yet  this  rule  hath  an  exception,  that  [o] 
[pj  Vid.  devant  an  infant,  when  he  is  of  the  age  of  13  yeares,  shall  take  tne 
cap.  deifomage  ^^^  ^^  allegiance  to  the  king  (1):  and  this  was,  as  Bracton 
^^fr^y'  saith,  secundum  Uges  sancii  Edwirdi ;  but  indeed  such  was 
Bract,  lib.  a.  the  law  in  the  time  of  king  Arthur  (2).  \g]  An  infant  cannot 
Ibl.  iH-  upon  his  oath  make  his  law  in  an  action  of  debt     [r]  And  the 

Britt.  fol.  73*74*  husband  and  wife  of  full  age,  for  the  debt  of  the  wife  before 
Fcttu  Kb  1         *^®  coverture,  shall  make  their  law. 

cap.  «7.     [q]  1 1  H.  40.     1  H.  7*  «5-    16 E. 4-  a4-    (Po»t.  495)    W  4^  E-  3  »o. 
9  £.  4. 34.    15  E.  4.  a.    ai  H.  3.  23.    (Post  395.  a.    Cro.  Eliz.  161 .) 


Sect.  260. 


ALSO,  if  lands  or  tenements  be  given  to  a  man  in  taile,  who  hath  as 
■"  much  land  in  fee  simple,  and  liath  issue  two  daughters  and  die,  and 
his  two  daughters  make  partition  betweem  tliem,  so  as  the  land  f»  fee^ 
nmple  is  allotted  to  the  younger  daughter  in  allowance  for  the  lands  and 

tenetnents 


(9)  See  as  to  this  and  the  king's  prerogative  in  charging  persons  as 
accountants  the  earl  of  Devonshire's  case,  1 1  Co.  89.  a. 

(10)  Ante  go.  b. 

(1)  Ace.  ante  68.  b.  and  78.  b.  See  also  laS.  a. — Another  exception  is, 
that  he  may  be  sworn  as  a  witness  at  14,  and  before  if  he  appears  to  under- 
stand an  oath,  or  rather  as  it  is  expressed  by  lord  Hale,  hath  competent 
discretion.  11  Mod.  328.  '  3  Hal.  H.  P.  C.  271.— Also  according  to  lord 
Hale  in  some  cases  of  exigence,  as  in  rape,  an  infant  of  tender  vears  may  be 
examined  without  oath.— In  1  Stra.  700,  there  is  a  case  in  which  an  infant  of 
7  years  was  refused.  There  too  the  point  about  examining  infants  as 
witnesses  is  ably  argued*  The  same  point  was  touched  upon  incidentally  in 
the  great  case  of  Omichund  and  Barker,  before  lord  chancellor  Hardwicke, 
about  receiving  a  Gentoo's  evidence;  which  I  more  particularly  refer  to  here, 
because  in  it  lord  Hale's  doctrine  of  admitting  infants  to  give  evidence  in 
criminal  cases  toithout  oath  is  said  to  have  been  over-ruled  at  the  Old  Bailey 
after  mature  deliberation,  and  also  by  lord  Ra3rmond.  1  Atk.  39.  See 
1  Hal.  Hist.  P.  C.  303.  634.  and  3  Hal.  H.  P.  C.  379.  and  Lamb.  Just.  34. 
1603.  p.  85.— [Note  35.] 

(2)  See  notes  3  and  4  of  fol.  68.  b. 
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tenements  (en.  allowance  des  terres  et  (3)  tenements)  in  taik  allo.'ted  to 
the  elder  daughter,  if,  after  such  partition  made,  the  younger  daughter 
alieneth  her  land  in  fee  simple  to  another  in  fee,  is  hath  issue  a  son  or 
daughter  and  dies,  the  issue  may  enter  into  the  lands  in  taile  and  hold  and 
occupy  them  in  purparty  with  her  aunt.  And  this  is  for  ttvo  causes.  One 
is,  for  that  the  usue  can  have  no  remedie  for  the  land  sold  by  the  mother,^ 
because  the  land  was  to  her  in  fee  simple ;  and  in  as  much  as  she  is  one  of 
the  heires  in  taiie,  ^'  hath  tig  recompence  of  that'  which  belongeth  to  her  of 
the  lands  in  taile,  it  is  reason  that  she  hath  her  portion  of  the  lands  tailed, 
and  namely  when  such  partition  doth  not  make  any  discontinuance  (i)i'. 

IBut  the  contrary  is  holden  M.  lo  H.  6.  scil.  tliat  the  heire  may  not  enter 
upon  the  parcener  who  hath  the  intailed  land,  but  is  put  to  a  formedon. 

^  HTHE  land  in  fee  simple  is  allotted  to  the  younger  daughter.'* 
It  18  first  to  be  obBerved  upon  this  whole  case^  that  the  fee 
simple  land  is  allotted  to  the  youngest  daughter,  and  the  land  (4  Co.  lai.  b.) 
entailed  to  the  eldest.    This  partition  primd  facie  is  good  (4) ; 
and  herein  the  partition  diffiereth  ftom  the  exchange,  where  in  (Ant  4^1*  ••) 
die  exchange  the  estates  must  be  equal. 

But  yet  ons  partition  by  matter  subsequent  may  become  void- 
able (as  Littleton  here  puts  the  case).  The  eldest  coparcener 
hath  by  the  partition  and  the  matter  subsequent  barred  herself 
of  her  right  in  the  fee  simple  lands,  insomuch  as  when  the 
youngest  sister  alieneth  the  fee  simple  lands  and  dieth,  and  her 
issue  entreth  into  halfe  the  lands  entailed,  yet  shall  not  die  eldest 
enter  into  halfe  of  the  lands  in  fee  simple  upon  the  alienee :  for 
by  thp  alienation,  the  privitie  of  the  state  is  destroyed. 

"  Theyounger  daughter  alieneth  her  land  in  fee  simple, 

P73-1  ^^•''  **^"*®  ^^^  it  is,  if  the  youngest  tS^  daughter  (Post  ^74.  b.) 

jj  ^^  made  a  gift  in  tayle,  for  the  reversion  expectant 
upon  an  estate  tayle  is  of  no  account  in  law  (a),  for  that 
it  may  be  cut  off  by  the  tenant  in  tayle.  Otherwise  it  is  of  an 
estate  for  life  or  yeares.  If  in  this  case  the  youngest  daughter 
alien  part  of  the  land  in  fee  simple,  and  dieth,  so  as  aftiU  recom- 
pence for  the  land  entailed  descends  not  to  her  issue,  she  may 
waive  the  taking  of  any  profits  thereof  and  enter  into  the  land 
entailed ;  for  the  issue  m  taile  shall  never  be  barred  wiUiout  a 
fall  recompence,  though  there  be  a  warrant  (3)  in  deed  or  in  law 
descended.   If  on  the  other  side  the  eldest  coparcener  alien  the 

land 

t  This  is  note  1  cf  173.  a.  i/nthei^fh  and  14th  editions, 

(3)  In  L.  and  M.  instead  o/*  terres  et  itis  autres. 

(1)  t  In  L.  and  M.  Roh.  and  the  two  Cambridge  MSS.  these  words  are 
lidded,  ^the  tail,  as  twS  be  said  heret^Ur  in  the  chapter  of  Discontinuance. 
What  foilowB  in  this  Section  is  not  hi  L.  and  M.  Roh.  nor  the  MSS. 

(4)  Ace.  F.  N.  B.  63.  M. — Here  lord  Hale's  MS.  makes  a  question,  tohether 
such  partition  be  void  or  voidable,  being  made  by  husband,  and  cites  M.  30, 
31  Bfiz.  B.  R.  Morris  and  Maule.— [Note  36.] 

(3)  For  the  efiect  of  this  doctrine  about  reversions  on  estates  tail,  and  with 
what  qualification  it  should  be  understood,  see  the  authorities  coUected  in 
1  Yin.  Abr.  141.  pi.  3.  to  which  add  3  Atk.  3o6.  and  post.  174.  b. 

(3)  Lord  Coke  may  be  here  presumed  to  mean  a  Uneal  warranty ;  because 
hereafter  he  allows,  and  in  his  time  it  was  the  common  learning,  that  collateral 
warranty  would  bar  the  issue  in  tail  without  recompense.  Post.  374.  b. — 
[Note  37.] 

Vol.  II.  D 
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land  entayled  and  dyeth,  her  issue  shall  hare  ^formedon  alone  (4) 
for  the  whole  land  entailed ;  for  so  long  as  the  partition  con- 
tinueth  in  force  (5),  she  is  only  enheritiuile  to  the  whole  land 
entailed. 

''  And  hath  no  recompence.'^    This  is  intended,  as  it  appearetb, 
of  a  full  recompence. 

See  more  of  this       "  Such  partition  doth  not  make  any  discontinuance !*     And  the 

iniheCliapterof  reason  thereof  is,  for  that  it  passeth  not  by  livery  of  seisin,  but 

SJrti^jcr"™*'  the  partition  is  in  truth  lesse  than  a  grant,  for  that  it  maketh  no 

c  tone  .  degree,  but  each  coparcener  is  in  by  descent  from  the  common 

ancestor. 

*'  Bttt  the  contrary  is  holden^  Sfc/*   This  is  no  part  of  Littleton^ 

and  is  contrary  to  law,  as  appeareth  by  Littleton  himselfe ;  and 

besides,  the  case  intended  is  not  truly  vouched,  for  it  is  not  in 

90  H.  6. 14.        10  H.  6,  but  in  so  H.  6,  and  yet  there  is  but  the  opinion  of 

Neootony  obitery  by  the  way.     Vide  F.  tit.  part  1 . 

t  Probably  Sect.  6t8 ;  fmr  ike  general  wordt  there  ttted,  er  at  lm»  thefrtl  Sfe.  in  the 
iection,  nuiy,  it  $eemt,  be  udd  to  include  the  case  ofapaHitian ;  mid  in  the  esmtmeidary  on 
the  tame  uction  lard  Coke  espretUy  mention$  the  case  of  an  exchange,  thangjk  not  that  efa 
partition :  but  he  adds  an  &c. 

Sect.  261. 

/4  NO  THE  R  reoion  is,  for  that  it  shall  be  accounted  the  folly  of  the 

eldest  sister  (pur  ceo  que  11  serra  rette  la  folly  del  eigne  soer),  that 

she  would  suffer  or  agree  to  such  a  partition,  where  slie  might  if  she  wotdd 

have  had  the  moiety  of  the  land  in  fee  simple  and  a  moiety  if  lands 

entailed  for  her  part,  am  so  to  be  sttre  without  losse. 

^J  NOT  HE  R  reason,  Sfc"   This  is  another  reason  to  prove, 
that  by  the  partition  the  eldest  daughter  hath  concluded 
her  selfe,  as  if  afbresaid. 

**  A  moi^y  of  lands  entaHedJ*    For  if  a  writ  of  partition  had 

been  brought,  the  eldest  should  not  have  been  compelled  to 

take  the  whole  estate  in  tayle,  for  the  prejudice  that  might  after 

ensue,  but  might  have  cha&otiged  the  one  moiety  of  the  lands  in 

laile,  and  another  moiety  of  the  lands  in  fee  simple,  and  this  she 

might  do  ex  provisione  legis.    But  when  she  will  not  submit  her 

to  the  policie  and  provision  of  the  law,  but  betake  herselfe  to 

her  owne  policy  and  provision,  there  the  law  will  not  ayde  her, 

as  here  by  Uttleton  it  manifestly  appeareth.    And  so  it  is  in  the 

(*)  ^  E.  3.        other  case.    (*)  As  if  a  man  be  seised  of  three  manners  of  equal 

Dower»  133.       value  in  fee,  and  taketh  wife,  and  chargeth  one  of  the  manners 

]^oI-e^  16         ^'^  ^  ^^^^  charge,  and  dyeth,  she  may  by  the  provision  of  th« 

iQli^ay',       law  take  a  third  part  of  all  Uie  mannore  and  hold  them  dia- 

(Ant.  39.  b.       charged;  but  if  she  will  accept  the  entire  manner  charged^  it 

33.  a.)  is  holden  that  she  shall  hold  it  charged. 

Dver.1Mar.98.  A  partition 

(4)  In  a  Coke  upon  Litdeton  I  have  with  MS.  notes  there  is  the  following 
remark. — Quarc  of  this  ;  for  I  think  the  formedon  must  be  brouj^t  in  the 
''  name  of  the  issue  and  the  surviving  parcener,  and  then  the  parcener  to  be 
*'  summoned  and  severed,  and  then  the  issue  to  make  a  i^pecnil  count  and  show 
'  *  the  partition.''-^[Note  38.] 

(5)  See  post.  176.  b.  and  Sect.  374. 
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[1 7371      ^  ^  partition  of  lands  intailed  betweene  parceners, 
1^^  J  if  it  be  equall  at  the  time  of  the  partition,  shall  bind 
the  inues  in  taile  for  ever  (i),  albeit  the  one  do  aliqn 
her  part. 

But  here  it  may  be  demanded,  that  seeing  Littleton  saith,  that 
it  shall  be  taken  to  be  the  folly  of  the  eldest  parcener,  &c.  what 
if  so  be  the  eldest  did  not  know  of  the  estate  tayle  either  in  res- 

Sect  of  tlie  antiquity  thereof,  or  for  want  of  having  of  tlie  evj- 
ence,  or  for  any  other  cause,  what  folly  can  be  imputed  to  her  ? 
The  answer  is,  that  it  is  presumed  in  law,  that  every  one  is 
conusant  of  her  right  and  title  to  her  owne  land ;  and  on  the 
other  side  it  should  be  arrected  (a)  great  folly  in  her  to  be  igno- 
rant of  her  owne  title.  And  therefore  the  reason  of  LittUton 
doth  firmly  hold. 

Sect.  262. 

jd  LSO,  if  a  man  be  seised  in  fee  of  a  carve  of  land  In/ just  title,  and  he 
disseise  an  it f ant  within  age  of  another  carve,  and  hath  issue  two 
datighters,  and  dyeth  seised  of  both  carves,  the  infant  being  then  within 
a^e,  and  the  daughters  enter  and  make  partition,  so  as  the  one  carve  is 
iulottedfor  the  part  of  the  one,  as  per  case  to  the  youmtest  in  allowance 
of  the  other  carve  which  is  allotted  to  the  purpartie  of  the  other,  if  after- 
ward  the  infant  enter  into  the  carve  whereof  he  %Ma  disseised  upon  the 
possession  of  the  parcener  which  hath  the  same  carve,  then  the  same 
parcener  may  enter  into  the  other  carve  which  her  sister  hath,  and  hold  in 
parcenary  wtth  her.  But  if  the  youngest  alien  the  same  carve  to  another  in 
fee  before  the  entry  of  the  infant,  and  after  the  infant  enter  upon  the 
possession  of  the  alienee,  then  she  cannot  enter  into  the  other  carve^  because 
by  her  alienation  she  hath  altogether  dismissed  her  self  to  have  any  part 
of  the  tenements  as  parcener,  Sut  if  the  youngest  bgore  the  entry  of  the 
infant  make  a  lease  of  this  for  terme  ofyeHares,  or  for  terme  of  lye,  or  in 
fee  tayle  savir^  the  reversion  to  her,  and  afier  the  iftfant  enter,  there 
peradoenture  otSenoise  it  is ;  because  she  hath  not  dismissed  her  selfe  of  all 
which  was  in  her,  but  hath  reserved  to  her  the  reversion  and  the  fee,  t^c. 

'D  £  F  O  R  £  (3)  it  appeareth  that  when  the  privity  of  the  estate 
18  destroyed  by  me  feoffinent  of  one  coparcener,  that  upon 
motion  of  a  moiCy  by  force  of  an  entayle  gainst  the  other  she 
shall  not  enter  upon  the  alienee.    But  m  this  case  that  Littleton 
here  putleth,  when  the  privity  of  the  state  remaineth,and  the  part 
of  the  one  is  evicted  (*),  she  shall  enter  and  hold  in  coparcenary  (•)  15  E.  4. 3.  a. 
wi^  her  odier  coparcener;  and  so  it  is  in  the  case  of  an^x*  per  Littleton. 
change.    By  reason  of  the  Sfc.  in  the  end  of  this  Section  there  *^»M.  ^^J'J^.^ 
may  two  questions  be  justly  demanded.  ^    ' 

What 


(1)  Ace.  ant.  166.  a.    a  Vem.  333. 

(3)  Iliis  word,  which  is  so  uncommon  that  I  cannot  find  it  noticed  in  any 
dictionary  I  have  seen,  is  apparently  used  for  reckoned.  Lord  Coke  seems  to 
iMNrrow  it  from  LAttleton's  use  of  die  word  riOte  at  the  beginning  of  the  Section 
here  commented  upon  f  •— [Note  39.] 

(3)  Ant.  17a.  b. 

fh  hat  bemaM  that  the  wari  arrected  wu formed  from  the  French  arr6t6,  ad}udiE;ed ; 
amd  thmi  il  ferra  rette  wot  tteei for  il  serra  an«t6,  it  shall  he  adjadged.  See  Mr,  fitUo's 
Intr.p.  110.  n.  19. 

D  a 
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What  if  the  whole  estate  in  part  of  the  purparty  of  one  parcener 
be  evicted  by  a  title  paramount ;  whether  is  the  whole  partition 
avoyded,  for  that  Littleton  here  putteth  the  case  that  tne  whole 
purpartie  of  the  one  is  defeated  ? 

"Aie  second  question  is,  whetlier  if  but  part  of  the  state  of 
one  coparcener  be  evicted,  as  an  estate  in  taile,  or  for  life, 
leaving  a  reversion  in  the  coparcener,  whether  that  shall  avoid 
the  partition  in  the  whole  ? 

To  the  first  it  is  answered,  that  if  the  whole  estate  in  part  of 

the  purparty  be  evicted,  that  shall  avoyd  the  partition  in  the 

whole,  DC  it  of  a  manner,  that  is  entire,  or  of  acres  of  ground, 

[n]  13  E.  4.  3.     or  the  like,  ^at  be  severall;  [it]  for  the  partition  in  that  case 

4a  Ast.  aa.        implyetli  for  this  purpose  both  a  warrantie  and  a  condition  in 

law  (4),  and  either  of  them  is  entire,  and  giveth  an  entry 


in  thu  case  into  the  whole.  And  so  hath  r^  it  been  ^17471 
[0]  Bastard's  lately  resolved  [0]  both  in  the  case  of  exchange  and  of  L  a.  J 
case,  lib.  4.         the  partition. 

foL  lai.  'Ye  the  second,  if  any  estate  of  freehold  be  evicted  from  the 

coparcener  in  all  or  part  of  her  purparty,  it  shall  be  avoyded  in 
the  whole  (1).  As  if  A.  be  seised  in  fee  of  one  acre  of  land  in 
possession,  and  of  the  reversion  of  another  expectant  upon  an 
estate  for  life,  and  he  disseise  the  lessee  for  life  who  makes 
CQntinuall  dayme  ;  A*  dyeth  seised  of  both  acres,  and  hath  issue 
two  daughters ;  partition  is  made,  so  as  the  one  acre  is  allotted 
to  the  one,  and  the  other  acre  to  the  otlier ;  the  lessees  entert : 
[p]  Bastai^s  the  partition  is  avoided  for  the  whole,  and  so  likewise  hath  [  p]  it 
case,  ubi  supra,  been  lately  resolved. 

[q]  Vide  5  £.  g.  [q]  Yet  there^  is  a  diversity  betweene  the  warranty,  and  the 
tit.Vouchera49.  condition  which  the  law  createth  upon  the  partition.    Where 

one  coparcener  taketh  benefit  of  the  condition  in  law  (2),  she 

(6  Co.  13.  b.       defeateth  the  partition  in  the  whole.    But  when  she  voucheth  by 

1  Ro.  Abr.  Bis-*  force  of  the  warranty  in  law  for  part,  the  partition  shall  not  be 

;.4  Co.  192.;        defeated  in  the  whole,  but  she  shall  recover  recompence  for  that 

part.  And  tlierein  also  ^there  is  another  diversity  betweene  a 
recovery  in  value  by  force  of  the  warranty  upon  the  exchange 
and  upon  the  partition.  For  upon  the  exchange  he  shall  recover 
a  full  recompence  for  all  that  ne  loseth.  But  upon  die  partition 
she  shall  recover  but  the  moity,  or  halfe  of  that  which  is  lost, 
to  the  end  that  the  losse  may  be  equall  (3). 
la  E.  9.  Many  other  diversities  there  be  between  exchanges  and  par- 

tit  Aid,  171.  titions ;  for  there  are  more  and  greater  privities  in  case  of  par^ 
19  H.  6.  96.  titions  in  persons  bloud  and  estates,  than  there  is  in  exchanges ; 
(Ant.go.  b.)      ^j  which  were  too  tedious  to  rehearse  in  this  place,  seeing  so 

much  as  hath  been  said  herein  is  sufficient  for  the  explanation 
^f  the  cases  of  partition  which  Littleton  hath  put. 

«  Then 

i 

t  At  lessee,  in  the  nnguUr  nunAer,  i$  before  tpohtn  of  by  lord  Cohtt  grtanmatkal 
accurncy  hen  requires  the  wordt  the  lessee  enters,  inttead  ^  the  lessees  enter.  See 
Mr,  RUao*s  Jntr.  p.  II 8. 

(4)  That  is,  a  condition  to  give  re-entry  and  a  warranty  to  vouch  and  have 
recompense.    See  post.  384.  a. 

(1)  So  it  is  of  an  exchange.  Hob.  152.  Calthrope's  reading  on  Lord  and 
Copyholder,  92.     1  Ro.  Abr.  815. — [Note  40.] 

(2)  This  is,  by  entry. 

(3)  See  ace.  the  case  of  dower,  post.  384.  b.  See  also  the  provision  in 
favour  of  die  lord  for  the  third  part  not  devisable  by  the  statute  of  wills 
34  and  35  H.  8.  c.5.  s.  11. 
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'^  Then  she  cannot  enter  into  tlie  other  carve,  SfC.*  By  this  is 
also  approved  that  which  hath  beene  often  said  before,  that  when 
the  whole  privity  betweene  coparceners  is  destroyed,  there 
ceaseth  any  recompence  to  be  expected  either  upon  the  con- 
dition in  law  or  warranty  in  law  by  force  of  the  partition. 

'^  By  her  aUcnaiion  she  hath  altogether  dismissed  herself  to  hare  (Post  243.  b.) 
any  part  of  the  tenements  as  parcener  **    Hereupon  it  followcth, 
that  if  one  parcener  maketn  a  feofiement  in  fee,  and  afler  her 
feoffee  is  impleaded  and  voucheth  the  feoffor,  [r]  she  may  have  [r]  41  £.  3.  34. 
aid  of  her  coparcener  to  deraigne  a  warranty  paramount  (4),  but  1  >  H.  4.  aa,  93. 
never  to  recover  ;7ro  rat6  against  her  by  force  of  the  warranty   i4E«3'Aid,a4. 
in  law  upon  the  partition  ;  for  LiUleton  here  saith,  that  by  her  ^^"^^^  *••  ^^'^ 
alienation  she  hath  dismissed  her  selfe  to  have  any  part  of  the 
land  as  parcener,  and  without  question  as  parcener  she  must 
recover  pro  rat^y  upon  the  warranty  in  law,  against  the  other 
parcener. 

And  yet  in  some  case  the  feofiee  of  one  coparcener  shall  have 
aid  of  the  other  pturceners  to  deraigne  the  warranty  paramount. 
And  therefore  [a]  if  there  be  two  coparceners,  and  they  make  [a]  43  £.  3.  33. 
partition,  and  the  one  of  them  enfeoffes  her  son  and  heire  P'*  Com. 
apparent  and  dyeth,  the  son  is  impleaded,  albeit  he  be  in  by  ^  ^  3- 15* 

the  feofiement  of  his  mother,  yet  shall  he  pray  in  ayd  of  gg  e.\%  ficc 

[17471  *^  *^®  other  coparcener  to  have  the  warranty  para- 
Y^   J  mount ;  and  the  reason  [b]  of  the  granting  of  this  aid  p]  ^2  £.1. 
is,  for  that  the  warranty  betweene  the  moUier  and  the  tit.  Aid,  178: 
son  is  by  law  annulled  (1),  and  therefore  the  law  giveth  the  son  3  S.  3.  ibid.  163. 
albeit  he  be  in  by  feoffinent,  to  pray  in  ayd  of  the  otlier  parcener,  ^^^^^*  384*  b.) 
to  deraigne  the  warranty  paramount ;  wherein  is  to  be  observed 
the  great  equity  of  the  common  law  in  this  case ; 

Ipsie  etenim  leges  ctipiunt  tdjurerregantur, 

[*]  But  if  a  man  be  seised  of  lands  in  fee,  and  hath  issue  two  [•]  a  H.6. 16. 
dHughters,  and  make  a  gift  in  taile  to  one  of  them,  and  dye  (Plowd.9.b. 
seis^  of  the  reversion  in  fee  which  descends  to  both  sisters,  and  Mansel'a  case.) 
the  donee  or  her  issue  is  impleaded,  she  shall  not  pray  in  aid  of 
the  other  coparcener,  either  to  recover  pro  ratd^  or  to  deraigne 
the  warranty  paramount ;  for  that  the  other  sister  is  a  stranger 
to  the  state  taue,  whereof  the  eldest  was  sole  tenant,  and  never 
particion  was  or  could  be  thereof  made  (2). 

"  But  if  the  youngest  be/ore  the  entry  of  the  infant  make  a  (Ant.  173.  a.) 
lease  of  this,  8fc.  or  vnfee  tayle  saving  the  reversion  to  her,  Sfc" 
This  (upon  that  which  hath  been  said)  (3)  needeth  no  explana- 
tion. Only  this  is  to  be  observed,  that,  albeit  it  is  in  the  power 
of  tenant  in  taile  to  cut  off  the  reversion,  yet  if  the  in&nt  enter 
before  it  be  cut  off,  the  law  hath  such  consideration  of  this  re- 
version, that  she  that  loseth  it  shall  enter  into  her  sister's  part, 
and  hold  with  her  in  coparcenary,  for  that  the  privity  betweene 
them  was  not  wholly  destroyed  (4). 

Sect. 


(4)  See  31  H.  8.  c.  1.  s.  3.  4  H.  7.  3.  a.  and  Plowd.  Mansel's  case,  7.  a.  &  b. 
(i>  Ace.  post.  390.  a. 

(2)  See  post.  177.  b.  contra  as  to  land  given  in  frankmarriage.    See  also 
a  H.  6. 16. 

(3)  Ant  173.  a.  and  note  2,  there, 

(4)  See  ant.  103.  a.  &  b. 
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Sect.  263. 

zf  LSO,  if  there  be  three  or  four  coparceners,  S^c.  which  make  partition 

betweene  them,  if  the  part  of  the  one  parcener  be  defeated  by  such 

lawfull  entriCf  she  may  enter  and  occupie  the  other  lands  with  all  the  other 

parceners,  and  compell  them  to  make  new  partition  betweene  them  of  the 

other  lands,  S^c, 

"  »iS  T IV EE  NE  them  of  the  oiker  lands,  Sfc^    Thb  ^c. 
impUethy  that  so  it  is  betweene  the  surviving  parceners 
and  the  heires  of  the  other,  or  betweene  theheiresc?  parceners^ 
all  being  dead. 

Sect.  264, 

ydLSOf  if  there  be  two  parceners,  andtlte  ofte  taketh  husband,  and  the 
husband  and  wife  have  issue  betweene  them,  and  his  wife  dieth,  atid  the 
husband  keepes  himself e  in  as  tenant  by  the  curtesie,  in  this  case  the  parcener 
which  surviveth,  ana  the  tenant  by  the  curtesie  may  well  make  partition 
between  them,  S^c.  And  if  the  tenant  by  the  curtesie  will  not  a^ee  to 
make  partition,  then  the  parcener  which  surviveth  may  have  against  the 
tenant  by  the  curtesie  a  writ  de  partitione  faciend&,  &c.  and  compel  him 
to  make  partition.  But  if  the  tenant  by  the  curtesie  would  have  partition 
to  be  made  between  them,  and  the  parcener  which  surviveth  will  not  have 
this,  then  the  tenant  by  the  curtesie  cannot  have  any  remedy  to  have  par- 
tition,  Sfc.  For  he  cannot  have  a  writ  of  partitione  faciend&;  because  he 
is  no  parcener.  For  such  a  writ  lyeth  for  parceners  only.  And  so  you 
may  see,  that  a  writ  of  partitione  faciend&  lyeth  against  tenant  by  the 
curtesie,  and  yet  he  himself e  cannot  have  the  like  writ. 

"  n^HE  husband  keepes  himsel/b  in  as  tenant  by  the  curtesie.' 
[6]  34  £.  3. 39.  This  18  no  severance  of  the  state  in  coparcenary,  [6]  for 

ai£.  3.  the  other  coparcener  and  the  tenant  by  the  curtesie  shall  be 

Bnefe,  339.       joyntly  impleaded ;  for  he  doth  continue  tlie  state  of  coparcenary, 
?o  H^e'^ae        "  *^®  ^*^'  parcener  did  (5). 
3  H.  6.  «6.      3  H.  6.  Asa.  1.     ,37  H.  6. 8.      21  E.  3. 14.      (Ant.  167.  b.) 

**  Against  the  tenant  t^  ly  the  curtesie  a  writ  de  r"175T| 

partitione  fadend/i,  Sfc"     Here  bv  the  SfC.  is  implyed,  I     ^    U 

that  albeit  that-  tlie  tenant  by  the  curtesie  be  an  es-  ' 

W^  E-  3'  47-    tranger  in  blood,  yet  the  [c]  writ  de  partitione  fadendd  dearly 

?6E.3.  Aid  13Q.  '^^  Against  the  tenant  by  the  curtesie^  because  he  continueth 

19  E.  3.  ib/144!  ^6  estate  of  coparcenary. 

^^  £.  3*  5*  ^  two  coparceners  be,  and  one  doth  alien  in  fee,  they  are 

tenants  in  common,  and  several!  writs  o£ praecipe  must  be  brought 

against 


(5)  Ace.  post.  175.  b.     Sec  iilso  fo.  192.  a.  and  Bro.  Joinder  in  Action,  40. 
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ajgainst  them  (i) ;  and  yet  the  parcener  shall  have  a  writ  of  par- 
tition against  Uie  alienee  at  tne  common  law,  which  is  a  far 
stronger  case  than  the  case  put  of  tenant  by  the  curtesie. 

r  « 

"  Such  writ  lyeth  for  parceners  only!*    Hereby  it  appearetb, 
that  neither  the  tenant  by  the  curtesie,  nor  (much  lesse)  iJie 
alienee  of  a  coparcener  shall  have  a  writ  o{  partitianejaciendd 
at  the  c^ommon  law  (i2) ;  for  Littleton  saith  here,  that  such  a  writ 
lyeth  onely  for  parceners,  [*]  but  it  may  be  brought  by  a  par-  [*]3E.3.47,48 
cener  i^amst  strangers^  as  it  appeareth  before.     But  a  nuper  (F.  N.  B.  197. 
ohiit  and  a  rationabiii  parte  (3)  do  lye  only  betweene  two  co-  ^^^^'  3oC-  k*) 
parceners  on  both  sides. 

If  three  coparceners  be,  and  the  eldest  doth  purchase  the  part  Dier,  1  Marie, 
of  the  youngest,  the  eldest,  having  one  part  by  descent  and  the  98. 
other  by  purchase,  shall  have  a  writ  of  partition  at  the  common 
law  against  the  other  middle  sister,  et  stc  de  similUnu.    And  so  F.  N.  B.  5». 
it  is  in  a  &r  stronger  case,  if  there  be  three  coparceners,  and  the  Reg^tr. 
eldest  taketh  husbandi  and  the  husband  purchase  the  part  of  the 
youngest,  the  husband  for  his  part  is  a  stranger  and  no  parcener, 
and  vet  he  and  his  wife  shall  have  a  writ  of  partition  against  the 
midole  sister  at  the  common  law,  because  he  is  seised  of  one 
,  part  in  the  righ$  of  his  wife  who  is  a  parcener  (4). 

'*  To  have  partition^  ^'c^'    Here  by  this  Sfc,  is  included  all 
Athers  that  be  strangers  in  blood,  whether  they  come  to  their 
estates  by  purchase  or  by  act  in  law.    Since  Littleton  wrote,  by 
the  statutes  [d]  one  joyntenant  or  tenant  in  common  may  have  a  [d]  31  U.  8. 
writ  of  partition  agamat  the  other ;  and  therefore  at  this  day  the  cap.  1.  32  H.  8. 
alienee  of  one  parcener  may  have  a  writ  of  partition  against  tlie  ^P*  3^' 
other  parcener,  because  they  are  tenants  in  common :  and  the  like     >  -  ^  •  ^9o- 
bad  been  attempted  in  former  parliaments  [^],  but  prevailed  not  [*]  Rot.  Part, 
untill  these  latter  statutes.  »  ^-  ^-  »"•  ^*- 

[e]  The  tenant  by  the  curtesie  shall  have  a  writ  of  \e\  Brooke,  tit. 

C  17571  partition  upon  the  statute  of  t3^  32  H.  8.  ca.  33.  for  Partition,  41. 
t^    J  albeit  he  is  neither  jointenant  nor  tenant  in  common, 
for  that  BLpriBcipe  lyeth  against  the  parcener  and  tenant 
by  the  curtesie,  as  hath  been  said,  yet  he  is  in  equall  tnischiefe 
as  another  tenant  for  life. 

[/]  If  there  be  three  coparceners  and  a  stranger  purchase  [/]  Mich.  7  fle 
the  part  of  one  of  them,  he  and  one  other  of  the  coparceners  shall  ®  ^^l*-   ^^- 
nbt  foyne  in  a  writ  of  partition,  neither  by  the  common  law,  nor  ^^^^\^Ji\f 
by  force  of  the  statute ;  for  the  words  of  the  preamble  of  the  jy\^r,  3  Maris, 
statute  be  fond  none  of  them  hy  the  law  doth  or  may  hum  their  108.  A.  and 
seterall  parts  f  S^c,  and  cannot  by  the  laws  of  this  reatine  make  par-  7  Etiz.  a43- 
tition  thereof  i  without  other  of  their  mutvall  assents,  Sfc.)    Now 
in  this  case  die  one  of  theplaintifes,  viz.  the  parcener,  may  have 
a  writ  of  partition  at  the  common  law,  and  the  other  parcener 
being  a  purchaser  may  have  it  by  the  statute;  and  therefore 
they  shaH  not  joyne  in  one  writ. 

Chap. 


.  (1)  Ace.  ant.  176.  b.    But  it  is  no  severance  if  the  alienation  be  only  for 
life.    Post.  192.  a. 
(a)  See  ace.  Dy.  98.  b . 

(3)  See  ant.  104.  b. 

(4)  See  in  F.  N.  B.  62.  S.  the  form  of  the  writ  in  such  a  case. 
(1)  t  S.  C.  is  also  in  Dy.  260.  b. 

D4 
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Chap.  2.      Parceners  by  Custome.      Sect,  265- 

TiARCENERS  by  tlie  custome  are,  tchere  a  man  seisedin  fee  single, 
or  in  fee  taj/le,  of  lands  or  tenements  which  are  of  the  tenure  calkd 
gavelidnd  within  the  countie  of  Kent,  and  hath  issue  divers  sons  and  die, 
such  lands  or  tenements  shall  descend  to  all  the  sons  by  the  custome,  and 
they  shall  eoually  inherit  and  make  partition  by  the  custome,  as  females 
shall  do,  ana  a  writ  of  partition  lieth  tn  this  case  as  between  females.  But 
it  behooveth  in  the  declaration  to  make  mention  of  the  custome.  Also 
such  custome  is  in  <^her  places  of  England,  and  also  such  custome  is  in 
North-Wales  (2)  (3),  ^c. 

(1  Sid.  136.  *'  JDUT  it  behooveth  in  the  dedaration  to  make  mention  of  the 
Ant.  140.  a.)  -^  customed  Well  said  Littleton,  [g]  that  he  in  his  declara- 
See  before  all  the  ^Jq,^  j^^g^  make  mention  of  the  custome,  as  to  say,  that  the  land 
orth^Tlaw  con"  "  <>£  the  custome  o^gavelkinde ;  but  he  shall  not  prescribe  in  it, 
cemingnTeU  And  80  it  is  of  BtiTgh  English.  And  these  two  vary  in  tliat 
kind,  aba  snpra.  point  from  Other  customes ;  for  the  law,  when  they  are  generally 
Lambert,  verbo  alledged,  taketh  knowledge  of  these  two  (4). 
T^I^e'^bX  In  [/*]  Domesday  it  is  thus  said  duofratres  tenuerunt  in  par- 
a?  R  4. 56.  b.  *  ogio  (5)  quisque  habuit  aulam  suam,  et  potuerint  ire  quo  voluerint, 
Flo.  Com.  lag.b.  • 

in  Buckleis  case.      «»  Also  such  custome  is  in  other  places  of  En^nd.**    Of  this 
Vide  Sect.  8.      sufficient  hath  beene  said  before  (6). 

Terausfinem.  ^  ^ 

(1  Sid.  138.    Docfr.  Plac.  105.)        [k]  Berocbescire.    Hereford. 

''North 


(2)  In  L.  and  M.  and  the  two  MSS.  it  is  in  Northumberland  and  North 
Wales,  Sfc. 

(3)  But  by  the  34  and  35  H.  8,  gavelkind  descent  of  lands  in  Wales  is 
expressly  taken  away,  and  all  lands  there  are  made  descendible  to  the  eldest 
son  according  to  the  common  law  of  England.  See  that  statute  c.  26.  s.  ^i. 
and  18  8.  Also  in  Kent  various  estates  have  been  made  descendible  according 
to  the  common  law  by  special  statutes  for  this  purpose.  See  Robins,  on 
Gavelk.  75. — [Note  41.]  • 

(4)  But  according  to  a  very  accurate  writer  on^ave/^tW  this  doctrine  must 
be  restrained  to  the  special  descent  of  gavelkind  and  Borough  English  lands, 
which  is  considered  as  the  essence  of  both ;  and  therefore  we  other  customs 
incident  to  gavelkind  and  Borough  English  land  must  be  spedaUy  pleaded. 
See  Robins*  on  Gavelk.  41.  For  this  cuffisrence  several  authorities  are  cited; 
namely,  as  to  gavelkind,  a  case  in  Cro.  Cha.  562.  another  in  1  Lev.  70. 
1  Sid.  137.  and  Raym.  76.  and  a  third  in  2  Sid.  153.  and  as  to  Borouffi 
English,  a  case  in  1  Salk.  243.  I  the  rather  introduce  these  references  because 
Mr.  Robinson's  Treatise  is  become  very  scarce. — [Note  42.] 

(5)  This  word  means  eaualitv,  being  derived  from  the  adjective  par,  and 
made  a  substantive  by  tne  a^ition  of  agium.  Read  more  concerning  the 
termination  of  agium,  ant.  86.  a.  See  also  as  to  disparagatio,  ant.  80.  a. — 
[Note  43.] 

(6)  Ant.  14.  a.  and  140.  a.  See  also  book  1.  chap.  7.  of  Robinson  on 
Gavelkind,  where  the  reader  will  see  a  most  learned  dissertation  on  the  origin, 
antiquity  and  universality  of  partible  descents. 


li AC.2;S.2^5.  OfParceiiers  by Customec{175.b.  176.a. 

**  Narth'Wales:'    Wales,  Wallia.    It  commeth  [i]  of  the  [i]  Lamb.  verb. 
Saxon  word  nealthf  which  signifieth  peregrinus,  or  exterus ;  for  Welshmen.  Sil- 
the  Saxons  so  called  them,  because  in  troth  they  were  strangers  ^^'*"  Giraldus. 
to  theniy  beiDff  the  remame  of  the  old  and  ancient  Britons^  a 
wise  and  warlike  nation  inhabiting  in  the  west  part  of  England. 
These  men  have  kept  their  proper  language  for  above  these 
|[ioasand  yeares  past ;  and  they  to  this  day  call  us  Englishmen 
Saisons  (tnat  is^  Saxoos.     And  the  like  custome,  as  our  author 
here  saith  was  m  North  Wales,  was  also  in  Ireland ;  for  there 
the  lands  also  (which  is  one  marke  of  the  ancient  Brittons) 
were  of  the  nature  of  gavelkinde :  but  where  by  their 

[17671  ^''^^^  ^^^  ^^  *^  bastards  inherited  with  their  legi-  VideiJect.  a  is; 
J  timate  sons,  as  to  the  bastards  that  custome  was  abo- 
lished (i).   And  agreeing  with  Littleton  in  this  point, 
•ee  an  old  statute.*    Aliter,  usUatum  est  in  Wallia  qu^m  in  *  Stat.  Wallia;, 
Anglid^    quoad    successionem  fuereditatiSf    eb  qtwd  h^ereditas  an.  la  £.  i. 
pariibilis  est  inter  karedes  masctdos, ,  et  d  tempore  cujus  non 
exlkit .  memoria  partibiUs  extUii,  dofninus  rex^  non  vtut,  quod 
contuetudo  ilia  airogetur,  sed  quhd  luEreditates  remaneant  parti- 
biles  inter  consimiles  haredes  sicutjieri  comuevit,  etjlat  partitio 
illius  sicutjieri  consuevit  (2). 

"  Parceners  by  the  custome^  S^c,"    Well  sayd  Littleton^  '*  by 
the  custome/'  for  sons  are  parceners  in  respect  of  the  custome 
of  the  fee  or  inheritance,  and  not  in  respect  of  their  persons,  as 
daughters  and  sisters,  &c.  be.     [A]  Et  sunt  participes  quasi  [ft]  Bract.  lib.  5. 
partem  capientesy  S^c.  ratione  ipsius  ret  qiu^  partibUis  est,  et  non  ^^\  4^^- 
ratiane  personarum,  qtuB  non  stmt  quasi  unus  hares  et  unum  *|ri|ton»p*P' 7»» 
corpus^  sed  diversi  hiredes,  ubi  tenementum*partibile  est  inter  cap."g/ 
plures  coharedes  peientes,  qui  descendant  de  eodem  stipite  et 
semper  solent  dividi  ab  antiquo. 

Sect. 


(1)  The  gayelkmd  descent  of  lands  in  Ireland  was  an  incident  to  the 
custom  of  tanistry^  and  as  such  fell  to  the  ground  with  its  principal  in  conse- 

auence  of  a  solemn  judgment  asainst  the  latter  in  a  case  of  the  nfUi  of  James 
le  First.  For  this  case,  which  is  excellently  reported  by  Sir  John  Davis, 
who  was  attorney-general  in  Ireland  at  the  time,  see  Dav.  Rep.  28.  But  in 
Uie  reign  of  queen  Anne,  the  policy  of  weakening  the  Roman* Catholic 
interest  in  Ireland  was  the  cause  of  an  Irish  statute  to. make  the  lands  of 
papists  descendible  according  to  the .  gavelkind  custom,  unless  the  heir  con- 
formed within  a  limited  time.  See  Robins,  on  Gavelk.  17.  However  now 
by  an  Irish  ^statute  of  17  &  18  G.  3.  0.49.  s.  1.  the  descent, of  the  lands  of 
napists  is  again  reduced  to  the  course  of  die  common  law.  Lord  Coke,  from 
nis  supposing  that  the  Brehon  law  of  partibUity  except  as  to  bastards,  remained 
in  Ireland,  seems  not  to  have  been  aware  of  the  case  of  tanistry.  Indeed 
what  he  writes  in  this  respect  was  before  that  case  more  applicable  to  Wales, 
than  Ireland ;  for  the  statute  of  Wales  cited  in  the  next  passage,  confirms 
the  partible  descent  of  lands  there  amongst  males,  with  an  exception  excluding 
bastards,  whereas  I  doubt  whether  there  is  any  evidence  of  confirmation  of 
the  Brehon  law  with  such  an  exception.  See  ante  141.  a.  Where  lord  Coke 
himself  takes  notice  of  a  total- abolition  of  the  Brehon  law. — [Note  44.] 
'  (2)  See  ante  175.  b.  note  4. 
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ALSOy  there  is  another  partition  which  is  of  another  nature  and  of 
another  forme  than  any  of  the  partitions  aforesaid  be.  As  if  a  man 
seised  of  certaine  lands  in  fee  simple  hath  issue  two  daughters,  and  the 
eldest  ts  married,  and  the  father  giveth  part  of  his  lands  to  the  husband 
with  his  daughter  infrankmarriage,  ana  dyeth  seised  of  the  remnant,  the 
which  remnant  is  ^  a  greater  yearely  value  t/um  the  lands  given  in 
frankmatriage. 

»  QIVE  THpart  of  his  lands  to  the  husband  with  his  daugh- 
ter  infrankmarriage.*^ 
Here  it  appeareth,  toat  a  gifl  in  frankmarriage  may  be 
made  after  nuurriage,  as  hath  b^  sayd  in  the  Chapter  o«  Fee 
Tayle  (3). 

**  Which  remnant  is  of  greater  yearely  vahef  S^.*  Admit 
that  the  lands  given  in  franSmarriage  are  of  greater  value  than 
the  lands  des^nded  in  fee  simple,  shall  the  other  sister  have 
any  remedy  against  the  donees  ?  It  is  plaine  she  shall  not ; 
because  it  is  lawfull  for  a  man  to  dispose  of  his  own  lands  at 
his  will  and  pleasure. 


Sect,  267. 

7"N  this  case,  neither  the  husband,  nor  wife,  shall  have  any  thing  for 
their  purpartie  of  the  said  remnant,  tmless  they  will  put  their  lands 
given  in  frankmamase  in  hotchpot,  with  the  remfumt  of  the  land  with 
her  sister.  And  if  they  will  not  do  so,  then  the  youngest  may  hold  and 
occupie  the  same  remnant,  and  take  the  profits  onely  to  her  selfe.  And  it 
seemeth,  that  this  word  (hotchpot)  is  in  English  a  pudding  \  for  in  this 
pudding  is  not  commonly  put  one  thing  alone,  but  one  thing  with  other 
thirds  together.  And  tnerrfbre  it  behooveth  in  this  case  to  put  the  lands 
given  infrankmarriage  with  the  other  lands  in  hotchpot,  ij  the  kutbemd 
and  wife  wUl  have  any  part  in  the  other  lands. 

* 

*'  TN  this  case  neither  the  husband,  nor  wi/e,  shall  have  any 
nj  8  H.  3.  thins  for  their  purpartie,  Sfc"     [i]  This  gift  in  frankmar- 

Breve,  880.  riaffe  shiul  primd facie  oe  intended  a  sufficient  advancement; 

^•^  ki^*!^  *"    therefore  the  remnant  shall  descend  to  the  other  coparce- 

4  E.  a?lSr     '  "®^>  onely  with  this  provision  in  law  taciH  annexed, 

10  AM.Jp.  14.  that  if  the  t:^  donees  will  put  the  land  into  hotchpot,  ri7671 

Vi.  10  £.3  38.  then  she  shall  out  of  the  remnant  make  up  her  part  I    |^    *J 

&  30  Au.  7.  equalL    But  the  donees  must  do  the  first  act,  and  in 

fol.  77.  lib.  5.  Soh  4ft8.    Bntloo*  cip.  79.    IkAm,  Hk  6.  crsp.  47. 

the 


*  (3)  See  ante  21.  b.     See  also  ace.  as  to  dower  ex  assensu  patris  after 
marriage^  F.  N,  B*  151.  L. 
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the  meane  time  the  whole  fee  simple  land  descends  to  the  other. 
And  thn  is  warranted  here  by  LiUUtonj  viz.  that  the  donees 
shall  have  nothing  Cor  the  purpartie  of  the  remnant,  unlesse 
they  will  put  their  lands  given  in  frankraarriage  in  AafcAjwrf  so  as 
the  donees  must  dotbe  first  act;  and  BMNeespresly  after  in  this 
Chapter  (iX  wherete  dkodthr  saitii,  that  the  other  sister  shall 
enter  into  l3ie  remnant,  and  diem  to  occupy  to  her  own  use, 
unlesse  the  husband  and  wife  will  put  the  lands  »ven  in  frank- 
marriage  into  hoichpoL  And  herewith  agreeth  l^leta  (2),  who 
saith,  citm  dkat  teneiM  exdpiendoy  quhd  non  tenetur  petenH 
responderey  quia  A.  parHdpem  habet,  SfC,  repUcari  poterU  d 
peUnte  gmbdpnedkt*  A.  tenet  ouandam  partem  tn  mantagtunt  de 
conununi  hBreditate^  nee  vuU  iihtd  in  partem  panere.  And  here 
are  three  things  (that  I  may  speak  once  for  all)  to  be  observed. 
First)  that  in  this  speciall  case  where  there  be  two  daughters, 
one  of  them  only  shall  inherit  the  lands  in  fee  simple.  Secondly, 
that  in  thb  case  there  lieth  no  writ  of  partition:  ^because  non 
tenent  imimud  et  pro  indiwo.  Thirdly^  if  the  parcener,  to 
whom  the  land  in  fee  simple  descended,  will  not  put  the  lands 
in  hotchpot^  then  may  the  donees  enter  into  the  fee  simple 
lands,  and  hold  them  in  coparcenarie  with  hef. 

And  it  seemeth  by  our  old  bookes,  \k'\  that  by  the  ancient  law  [Ik]  Glanvif. 
there  was  a  kind  of  resemblance  hereof  concerning  goods.     Si  1*^*  7*  cap.  5^ 
autem  post  debita  deducta,  a  post  deductionem  expensamm  qua  ^[*^°'  ^^'^ 
necessaria  erunty  id  totum^  quod  tunc  superfuerit,  dividaiur  in  Y\tttM,  ifl>.  a; 
ires  partes ;  quaram  una  pars  rdinquatur  pueris  (3)  si  pueros  cap.  5.  (4) 

Magna  Carta, 

cap.  18.     F.  N.  B.  SS2.     a^  1^  3-  ^5-     V  £•  8<    I^>P-  €0.    31  Ass.  14.    17  £.  3. 

Dednoe,  3.  1 7  £.  3. 1 7.   1  £.  ft.  Detinue,  56.  3 1  H.  8.  Ik.  Ratienab.  parte  bonorom,  6. 

habuerU 

■     — — — — — — — ^ — ■ — 

(1)  See  Sect.  268. 

(3)  See  also  ace.  F.  N.  B.  197.  O. 

(4)  The  chapter  of  Fleta  is  here  referred  to  erroneously.    It  should  be 

W-  57- 
(3)  Thooffh  pueri  more  commonly  means  boytj  yet  it  is  puiin  that  here  it 

oomprehemb  children  of  both  sexes;  because  afterwards  tiberi  is  used  for 
the  same  purpose.  The  word  is  used  in  the  same  large  sense  in  die  writ  ctr 
ratumahth  parte  bonorum ;  and  therefore  Fitzherbert  observes,  that  the  son  and 
dan^ter  may  join  in  that  writ.  F.  N.  B.  122.  C.  Also  this  large  sense  of 
tmeri  k  warranted  both  by  the  application  of  the  word  in  the  Roman  law,  and 
oy  its  derivation  from  the  Greek  word  vaTf,  which  is  masculine  or  femmihe' 
according  to  the  article  before  it.  To  this  effect  Justinian's  Digest,  in  the 
title  de  verborum  significatione,  gires  the  foUowine  extract  from  the  Commen- 
tary of  the  Roman  lawyer,  Julius  faulus,  on  his  Sunous  predecessor  Sabinus. 
Pueri  appettatione  etiampuella  significatur:  nam  et  fcemmas  puerperas  appeU 
lani  reeentes  ex  partu ;  et  GriBci  veuhor  communiter  avpel&tur*  See  JDig. 
lib.  50.  tit  16.  leg.  163.  and  Menag.  Jur.  Civil.  Amcenitates,  cap.  39.  voce 
pmerperay  where  that  learned  French  writer  expatiates  on  the  etymology  of 
piuer.  I  have  been  induced  to  sive  this  explanation  of  the  word  puerhj  a 
case  in  our  own  law-books,  which  actually  turned  upon  the  question.  Whether 
a  daughter  could  take  lands  under  that  description.  The  case  arose  on  a 
^emaiiider  in  a  settlement  made  by  a  man  on  his  first  marriage  seniori  puero 
of  the  IradMnd  and  the  heirs  of  his  body ;  and  Uus  was  dedded  by  two 
judges  against  one  to  entitle  a  daughter  and  only  child  of  the  fint  marriage 
in  preference  to  the  son  of  a  second.  Dy.  337.  b.  However  there  is  a 
much  earlier  case  on  the  construction  of  pueri^  in  which  it  was  interpreted 
to  exdude  females.     Hob.  33.  and  the  case  there  cited  from  30  Ass.  47. 

and 
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habuerii  dejundus^  secunda  uxori  si  superstes  fiterit^  H  de  tertid 

parte  habeat  testator  liberam  disponemU  facuUatem,    Si  autem 

Uberos  tion  habeat ,  Umc  medietas  defunctOy  et  alia  medietas  uxori  : 

si  autem  sine  uxare  decesserit  liberis  existeniUmSf  time  medietas 

defimcto^  et  alia  medietas  liberas  tribuahtr:  si  autem  sine  uxore 

et  liberisj  tunc  id  totum  dejuncto  remanebit*    And  by  the  law 

•  Lamb.  f.  i  lo.  before  the  Conquest  it  *  was  thus  provided,  sive  quis  incuria  sioe 

6e.(Po8ti85.b.'  morte  repentind  Juerit  intestatus  mortuus^  dominus  tamen  nnlktm 

Ante  1 49*  b. )      rerum  suarum  partem  (pneteream  qua  jure  debeturherioti  nomine  J 

sibi  assumitOf  veriim  eas  judido  sua  uxori  liberis  et  cognatione 
proximis  justk  pro  suo  cuiquejure  distribuito. 
[(]  Regbt.  14a.        But  it  appeareth  by  the  Register  [I]  and  many  of  our  bookes, 
34  ^  !•  that  there  must  be  a  custome  alledged  in  some  county,  &c.  (5) 

?r"!l*6^^  to  inable  the  wife  or  children  (5)  f  to  the  writ  de  rationabili  parte 
^E.4.ai.    43^^.3.38.    (F.  N.  B.  laQ.  L.)  bonorum; 

and  30  £•  3.  37.  But  now  indeed,  when  legal  instruments  are  so  universally 
expressed  in  the  English  tongue,  it  is  not  probable  that  any  dispute  should 
arise  in  our  courts  of  justice  about  the  interpretation  of  this  Latin  word. — 
[Note  45.] 

(5)  The  places  usually  named  as  those  in  which  tlie  customary  division  of 
personalty  on  a  death  prevailed,  and  so  in  favour  of  wife  and  children  restrained 
the  testamentary  power  to  a  third  or  a  moiety,  are  these :  the  province  of 
York,  the  city  of  London,  and  various  districts  of  Wales.  But  since  lord 
Cdke's  time  several  statutes  have  been  made  to  remove  this  restraint  in  each 
of  these  difierent  places;  and  under  those  statutes  the  tohole  of  the  personal 
estate  is  now  disposable  by  last  will  in  them  through  England  and  Wales, 
wi&  this  exception  however,  that  there  is  still  no  statute  tmecting  either  the 
city  of  Chester,  which  is  part  of  the  province  of  York,  or  such  other  places 
not  within  that  province,  or  London  or  Wales,  as  may  have  such  a  custom  ; 
thouffh  whether  there  be  any  such  places,  I  am  uncertain.  See  tor  the 
provmce  of  York,  4  W.  &  M.  c.  sr.  and  2 & 3  An.  c.5;  for  London  11  G.  1. 
c.  18;  and  for  Wales,  7  &  8  W.  3.  c.  38.  Indeed  Sir  William  Blackstone  treats 
the  testamentary  power  over  personal  estate  as  now  prevailing  through  all 
England.  2  Bli^CKst.  Comm.  9th  ed.  493.  But  if  there  be  no  other  statutes 
than  those  he  cites,  being  the  same  as  are  before  mentioned,  I  take  this  to  be 
a  mistake,  so  far  at  least  as  regards  the  city  of  Chester.  The  fact  is,  that 
both  the  cities  of  York  and  Chester  were  excepted  in  the  4  of  W.  &  M.  and 
that  the  2  &c  3  An.  take  away  the  exception  as  to  the  city  of  York  only.  As 
too,  the  statutes,  which  subject  the  custom  of  dividing  the  personal  estate  of 
deceased  persons  to  the  testamentary  power,  do  not  name  any  place  in 
England  except  London  and  the  provmce  of  York,  it  follows,  that  the 
local  custom  of  any  other  part  of  England  on  this  subject  is  not  disturbed 
by  any  statutory  provision.  It  now  only  remains  to  add  here,  that  though 
the  testamentary  power  is  thus  extended  over  the  whole  personalty,  notwiUi- 
standing  the  customs  within  London  or  the  province  of  York,  or  within  any  part 
of  Wales,  yet  in  the  case  of  an  intestacy  the  customs  of  those  places  still 
operate,  there  being  a  special  provision  to  save  them  and  all  other  peculiar 
customs  in  the  .statute  of  Cba.  2.  for  distributing  the  personal  estates  of 
intestates.  See  22  &  23  Cha.  2.  c.  10.  >  See  further  as  to  the  statutes  about 
these  customs  in  the  latter  part  of  note  9,  infira;  also  4  Bum.  Eocl.  Law, 
2d  edit.  346. — ^[Note  46.] 

(5)  t  In  Swinburne  on  Testaments  there  is  a  curious  dissertation  explaining 
the  custom  of  the  province  of  York  in  resppct  to  filial  portions ;  and  in  the 
CQurse  of  it,  thie  question.  What  sort  of  advancement  shall  exclude  a  child,  is 
considered  at  large.  This  valuable  part  of  Swinburne  is  not  in  the  first 
edition;  but  was  afterwards  added  by  him.  It  is  otherwise  as  to  many 
additions  in  the  latter  editions  of  his  book  ;  these  being  full  of  enlargements 

coming 


« 
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hovwrum  (6) ;  and  so  hath  it  bcene  resolved  in  parliament  [m].   [m]  3  £.  3. 
But  such  children,  as  be  reasonably  advanced  by  the  father  in  I^^^f*  '5^- 
his  life  time  with  any  part  of  his  goods,  shall  have  no  further  ^®     ^*  * 
part  of  his  goods ;  for  the  words  ,of  the  writ  be,  nee  in  vitd 
pairis  promoti  Jiierunt  (7). 

Note,  the  custom  of  London  is,  that  if  the  father  advance 
any  of  his  children  with  any  part  of  his  goods,  that  shall  bar 
them  to  demand  any  further  part,  unlesse  the  father  under  bis 
hand  or  in  his  last  will  do  expresse  and  declare,  that  it  was 
but  in  part  of  advancement  (8},  and  then  that  child  so  partly 

advanced 

coming  from  otliers,  but  printed  without  discriminating  them  from  Swin- 
burne's own  work.  This  manner  of  treating  authors  in  new  editions  is  ever 
dissatisfactory  and  unjustifiable ;  but^in  respect  to  law-books,  it  is  peculiarly 
inconvenient,  the  weight  and  authority  or  these  so  much  depending  on  the 
character  of  the  author.  To  Swinburne  on  this  subject  add  the  title  toUls  in 
Dr.  Bum*s  £ccles.  Law,  in  the  course  of  which  it  is  learnedly  attempted  to 
give  the  result  of  every  thing  to  be  met  with  on  the  subject  m  SwinDurne's 
book  or  elsewhere. — [Note  47.] 

(6)  Ace  2  Inst*  33.  But  in  this  point  some  of  great  respect  diflfer  from 
lord  Coke.  Fitzherbert  in  his  commentary  on  the  de  rationabili  parte  bonO' 
•rum  contends,  that  the  distribution,  which  excludes  the  testamentary  power 
from  one  third  or  one  moiety  of  the  personal  estate,  was  in  his  time  the 
general  law  of  the  land,  and  therefore  needed  not  a  special  custom  to  support 
It.  He  is  followed  by  Swinburne  in  the  same  idea,  and  even  by  our  great 
modem  commentator  on  the  law  of  England,  who  cites  Finch's  law  to  prove, 
that  tiie  general  law  was  taken  to  be  as  represented  by  Fitzherbert  as  fate  as 
the  reign  of  Charles  the  First.  However,  Mr.  Justice  Blackstone  states, 
that  about  this  period  the  general  law  insensibly  chanced ;  which  amounts  to 
an  admission  that  lord  Coke's  doctrine  of  the  necessity  of  a  special  custom 
for  the  raHonabUi  parte  bonorum  became  perfectly  established  within  a  few 
years  after  his  advancing  it,  and  that  this  was  so  without  the  aid  of  any 
statute.  It  is  observable  idso,  that  Mr.  Justice  Blackstone  considers  Bracton 
and  Fleta  as  clear  authorities  against  lord  Coke.  But  Mr.  Somner,  whose 
very  learned  and  extended  discussion  of  this  subject  seems  to  have  escaiped 
the  author  of  the  Commentaries,  though  not  inclined  to  an  entire  agreement 
with  lord  Coke,  cites  various  passages  of  the  same  ancient  authors,  from 
which  it  appears,  that  their  writings  in  this  respect  are  contradictoiy.  See 
In  Somn.  Gavelk.  91.  a  dissertation  on  the  question,  W/iether  the  witwt 
RATIONABILI  PARTE  BONORUM  toos  by  the  common  lawy  or  by  custom.  Nor 
is  it  a  slight  testimony  of  its  being  settled  law  in  lord  Coke's  time  not  to 
allow  of  the  writ  de  rationabili  parte  bonorum  without  a  special  custom,  thitt 
Mr.  Somner,  whose  book  before  cited  was  finished  as  early  as  1647,  though 
not  published  till  the  Restoration,  observes  on  the  order  of  partition  un£r 
this  writ,  that  it  was  then,  and  that  not  lately,  antiquated,  and  vanished  out 
of  use  in  Kent  and  other  counties,  surviving  only  m  the  provuice  of  York, 
and  some  few  dties.^— [Note  48.] 

(7)  What  under  the  custom  of  the  province  t>f  York  t)ught  to  be  deemed 
-a  reasonable  advancement  sufficient  to  bar  the  right  to  a  filial  portion,  is 
largely  discoursed  upon  in  Swinburne  on  Testaments,  part  3.  sect.  18.  For 
the  cases  nnce  SwinDume*s  time,  see  Eq.  Cas.  Abr.  100,  161.  11  Vin.  Abr. 
198.    Bum's  Eccles.  L.  tit.  fPiSZy.— [Note  49.] 

(6)  Mr.  Somner  writes  doubtfully  on  the  preceding  doctrine,  and  makes  it 
questionable,  whether  Uie  child  advanced  may  not  wave  his  former  portion,  and 
elect  to  take  benefit  tif  the  customary  partition  in  t^e  way  of  hotchpot:  Somn. 
Gavelk.  91.  By  odiers  Ae  doctrine  is  absolutely  denied  in  anodier  form,  by 
insistinff,  that  the  advancement  must  be  equal  to  the  customary  Bhare;  and 
ihat«  if  the  child  advanced  can  prove  the  advancement  to  be  less,  then  such 

child 
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advanced  shall  put  his  part  in  hotchpot  with  the  executors  and 
widow  (9),  and  have  a  full  third  pan  of  the  whole,  accounting 

that 

■■  — - —  I  ■  II       . 

child  on  the  terms  of  throwing  the  advancement  into  hotchpot  is  entitled  to 
the  benefit  of  the  customary  partition,  notwithstanding  any  declaration  of  the 
faUier  to  the  contrary.  Green's  Priv.  Lond.  52,  53.  But  (n  a  case  before 
lord  Chancellor  Somers,  the  mayor  and  aldermen  of  London  certified  the 
custom  in  terms  not  wholly  agreeing  either  with  lord  Coke  or  with  the  difier- 
ences  from  him  before  stated.  According  to  this  certificate,  though  the 
advancement  shall  not  be  equal  to  the  customary  share  at  the  father's  decease, 
yet  the  child  so  advanced  shall  be  excluded  from  any  furtlier  part  of  the 
customanr  estate,  unless  the  father  shall  by  his  last  will,  or  some  oUier  writing 
signed  with  his  name  or  mark,  declare  the  value  of  such  advancement ;  in 
which  case  the  child  advanced,  bringing  the  advancement  into  hotchpot,  shall, 
notwithstanding  the  father*s  declaration  of  having  fully  advanced  the  child, 
have  as  much  more  as  will  make  the  advancement  a  full  customary  share. 
This  certificate  was  considered  by  lord  Somers  as  conclusive  of  the  question ; 
and  has  been  since  referred  to  by  lord  Chancellor  Hardwicke,  as  settling  the 
point.  See  the  case  of  Chase  v.  Box,  in  1  L.  Rajrm*  424.  &  1  Eq.  Cas.  Abr. 
154.  in  which  hitter  book  the  certificate  from  the  city  is  given  at  length.  See 
also  lord  Hardwicke*s  words  in  1  Yes.  16.  and  those  of  Fortescue,  Master  of 
the  Rolls,  in  3  Atk.  45.  Being  therefore  taken  as  the  rule  of  future  decision, 
the  certificate  demands  particular  attention.  Hie  result,  with  respect  to  its 
operation  upon  the  several  ideas,  which,  as  is  befi^re  stated,  have  prevailed 
concerning  this  point  of  the  custom,  may  be  thus  stated : — ^Mr.  Somner's 
notion,  of  a  general  right  of  election  in  the  diild  advanced  to  wave  his 
advancement  and  daim  the  customary  sharci  seems  to  &H  to  the  ground: 
there  being  no  election,  except  where  the  father  under  his  hand  ascertains 
the  advancement  by  confessing  what  its  value  was,  and  being  so  ascertained 
it  can  be  proved  to  be  less  than  what  the  custom  gives* — The  opinion,  that 
the  advanced  child  is  universally  at  liberty  to  prove  his  customary  share 
greater  than  the  advancement,  and  so  entitle  himself  to  the  benefit  of  the 
customary  partitioui  seems  to  fail ;  because  the  terms  of  the  certificate  appear 
to  admit  no  other  evidence  to  ascertain  what  the  value  of  the  advancement 
wasy  than  the  Other's  hand-writing;  though  it  must  be  confessed,  that  excluding 
other  efidence  is  scarce  to  be  satisfactorily  accounted  for,  unless  the  common 
reason  of  the  difficult  of  taking  an  account  of  such  advancements  shaU  be 
deemed  a  sufficient  one. — As  to  lord  Coke's  representation  of  the  custom,  this 
also  receives  some  qualification  from  the  bcoore-mentioned  certificate:  for, 
though  it  leaves  him  perfectly  right,  where  the  fiither  is  silent  about  the 
advancement,  yet  it  crosses  brd  Coke's  opinion  of  the  efiect  of  the  father's 
declaring  the  advancement  to  be  in  full,  and  makes  such  declaration  inope- 
rative where  the  advancement  admitted  by  the  father's  hand-writing  is  not 
€ietuaUu  full  and  adequate—^rNote  50.] 

(9)  Here  lord  Coke  extends  the  putting  into  hotchpot  so  as  to  make  it  for 
the  benefit  both  of  the  executors  in  req)ect  of  the  testamentary  third  and  of 
the  wife  for  her  third  part.  But  Salkeld  reports  it  as  the  opinion  of  Sir  Edward 
Northej,  that  the  custom  requires  the  advanced  share  to  be  brought  into 
hotchpot  for  the  benefit  of  other  children  only ;  and  therefore  that  in  case  of 
there  being  no  other  child  besides  the  advanced  one,  such  child  shall  have  his 
full  orphaa's  part  without  any  regard  to  what  has  been  already  received. 
Sallu  436.  See  ace.  1  Venu  345.  s  Vem.  a8i.  and  639.  Siee  further 
concerning  this  custom  of  London,  a  discourse  in  justification  of  it  in  2  Stow's 
Survey  of  I^ondon.  Strype's  edition  of  1720,  first  Appendix,  61.  and  the 
statute  of  11  Greo.  1.  c.  10.  For  the  cases  on  the  custom,  and  the  statute  of 
It  Geo.  1,  coni^ming  it,  see  Eo.  Cas.  4hr.  159  to  160.  the  title  Cuiiom  of 
LondoUf  in  New.  Abr.  Viner's  Abr.  and  a  Eq.  Cas.  Abr.  Com.  Dig.  tit.  Gmot- 
diany  G.  a.  and  the  Contin.  in  same  part,  and  Burn's  Ecc.  L.  tit.  Wills.    Add 

to 
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tW  which  W9S  formerly  given  unto  lum  as  part  thereof.  And  this 
18  that  in  eflEbet,  which  the  civiliaos  call  coUatio  bonorum  {\o\ 

[lyrT.      ^^  **  And  it  seemethy  that  this  xoord  (hotchpot)  is  in 
^  J  En^ish  a  pudding,  S^c,    Littktofii  both  here  and  in 
other  places  searcheth  for  the  signification  of  words, 
tH  all  arts ;  a  thing  most  necessary ;  for  ignoratis  termhm  igno^ 
ratur  etats.     Videfor  Etymologies,  Sect. 95. 119, 135: 154. 164. 
204.234,^0. 

Hutspot  or  hotspot  is  an  old  Saxon  wxird,  and  signifieth  so  Vide  BrU.  eap.  ' 
much  as  Ltttletou  here  speaks.    And  the  French  use  hotchpot  7^*    4  £»  3-  49- . 
for  a  commtxion  of  divera  thhigi^ together.    It  signifieth  here  ^\^'^X 
metaphorically  in  partem  pcsitio.    In  English  we  use  to  say  04^?  ^7. 
hw^podge,  in  Latine^/Sirra^o  or  misceUaneum,  F.  N.  B.  a6«. 

llie  residue  of  diis  Section  needeth  no  explication.  ,    RegUt.  330. 

Fleta.  lib.  6, 
ct.  47.  (1)    Mich.  10  E.  1,  coram  rege  Hereford  in  thenar. 

Sect.  268. 

j^  NO  this  tearme  (hotchpot)  is  but  a  tearme  similiiudinary,  and  is  a$ 
nmeh  to  MOff,  as  to  put  the  lands  in  frankmarriage  and  the  other 
lands  in  fee  nnme  tog^her ;  and  this  is  for  this  intent,  to  know  the  value 
of  ali  tne  lanas,  wm.ofthe  lands  given  ia  frankmarriage,  and  of  the 
remnant  which  were  not  given,  and  then  partition  shall  be  made  inform 
following.  As,  put  the  case  that  a  man  be  seised  of  30  acres  of  land  in  fee 
simple,  every  acre  of  the  value  of  1 2  pence  by  tlie  yeare,  and  that  ht  hath 
issue  two  daughters,  and  the  one  is  covert  baron,  and  the  father  gives  ten^ 
acres  of  the  30  acres  to  th^  husband  with  his  daughter  in  frankmarriage, 
and  dyetk  eased  of  the  remnant,  then  the  otheit  stster  shall  enter  into  the 
remnant,  viz.  into  the  20  acres,  and  shall  occupie  them  to  her  owne  use, 

unlesse 

to  these  March,  107.  Forrest  130.  Barnard.  Ch.  Rep.  430.  2  Atk.  43. 523. 
644.  and  3  Atk.  21 3. 616.  See  also  Flet.  1. 2.  p.  1 25. — Note,  that  though  the. 
1 1  G.  1 .  c  18,  emdbles  makmg  a  will  of  the  whole  personalty  notwithstanding 
the  eufltODiy  yet  diis  is  with  the  exception  of  freemen  agreeing  by  writiog 
upon  or  in  eonsidenttion  of  marriage,  or  otherwise^  to  be  suUect  to  ihecustopn. 
In  this  respect  therefore  tfaeie  isadiSnrencein  the  form  of  the  statute  alten^ 
tion  of  the  custom  as  to  Londooi  and  the  alteration  as  to  Wales  and  the  pro- 
vince of  York,  the  statutes  as  to  these  two  latter  not  providing  for  an  agree* 
ment  to  abide  by  the  custom.  Perhaps  however  it  may  be  doubted  whether 
an  express  provbion  was  necessary  to  create  such  an  exception :  but  on  this 
point  I  do  not  mean  to  offer  any  opinion. — [Note  51.] 

(10)  See  on  the  Collation  of  Goods,  Dig.  lib.  37.  tit  6.  1  Dom.  Civ.  L.  by 
Strah.  687. — ^The  Roman  law  in  respect  to  the  collation  of  goods  deserres  the 
particnlar  attention  of  Ae  English  lawyer ;  as  our  statute  for  distribution  of  the 
personal  estate  of  intestates  contains  a  l£ke  provision  to  prevent  children 
advanced  in  the  life-time  of  the  intestate  from  having  double  porttons^  which 
was  apparently  borrowed  in  some  degree  from  the  coUatio  bonorum,  and  may 
thereiore  be  considerably  influenced  in  the  construction  by  the  ndes  of  the* 
Roman  law  and  the  doctrine  of  the  civilians  on  that  title.  See  22  &  23  Ch.  2^ 
c.  1  o.  s.  5.  Forrest  276.  See  also  for  the  cases  in  general  on  this  part  of  the 
statute  of  distribution,  11  Vin.  Abr.  1 89.  2  Com.  Dig.  i45«  Conturaation  of 
same  book  176.  and  £q.  Cas.  Abr.  248.— [Note  52.]  ' 

(1)  This  reference  to  Fleta  is  wrong.    It  should  be  lib.  5.  cap.  ^f.  314* 
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unlesse  the  husband  and  his  wife  toill  put  t/ie  lo  acres  given  in  frank- 
marriage  with  the  20  acres  in  hotchpot j  that  is  to  say^  together ;  and  then 
when  the  value  ofeverie  acre  is  hwum,  to  wit,  what  every  acre  valueth 
by  the  year,  and  it  is  assessed  or  agreed  between  them,  that  every  acre 
is  worth  by  the  yeare  12  pence,  tKen  the  partition  shall  be 
»•  made  in  this  manner,  viz.  the  husband  and  wife  shall  have  ri777| 
besides  the  10  acres  given  to  them  infrankmarriage  5  acres  in  L  b.  J 
severaUie  of  the  20  acres,  and  the  other  sister  shall  have  the 
remnant,  soil.  15  acres  of  the  20  acres  for  her  purpartie,  so  as  accounting 
the  10  acres  which  the  baron  and  feme  have  by  the  gft  infrankmarriagt, 
and  the  other  5  acres  of  the  20  acres j  the  husband  and  wye  have  as  much 
in  yearly  value  as  the  qther  sister. 

Bract  lib.  0.  A  ^^  herewith  in  expresse  tearmes  agreeth  Br  acton,  Britton, 

&!'  ^^8  ^B^t  ^^  Fleta,  and  all  the  books  abovesaid  and  many  others. 

cap.^7a.  and"  "^°^  *^  ^  worthy  the  observation  [«],  that  after  this  putting  into 

Fiet8,lib.  6.  hotchpot,  and  partition  made,  the  lands  given  in  frankmarriage 

ca.  47-  are  become  as  the  other  lands  which  descended  from  the  com- 

4  ^3*  49-  mon  ancestor,  and  of  these  lands  if  she  be  impleaded  [o]  she 

r»1  io\^a!  _  shall  have  aide  of  the  other  parcener  as  if  the  sanUe  lands  had 

10  Ass.  14.  descended  (1).    So  the  coparcener  that  hath  a  rent  granted  to 

4  £.  3.  49.  her  for  owelty  of  partition,  as  is  aforesaid^  hath  the  rent,  as  if  it 

io]  99  Ass.  93.    had  descended  to  her  from  the  common  ancestor. 
Ant.  i^.b.) 


<Hdb.  10.)    (Ant.  93.  a.)  Scct.    269- 

yi  ND  SO  alwaies  upon  such  partition  the  lands  given  in  frankmarriage 
remaine  to  the  donees  and  to  their  heires  according  to  the  forme  of*  the 
gift :  for  if  the  other  parcener  should  have  any  of  that  which  is  given  in 
frankmarriage,  of  this  would  ensue  an  inconvenience  and  a  thing  against 
reason,  which  the  law  will  not  sniffer.  And  the  reason,  why  the  lands 
given  in  frankmariage  shall  be  put  in  hotchpot,  is  this,  nhen  a  man 
ffveth  lands  or  tenements  infrankmarriage  wUh  his  daughter,  or  with  his 
other  cousin,  it  is  intended  by  the  law,  that  such  gift  made  by  this  word 
(frankmariage)  is  an  advancement,  and  for  advancement  of  ids 
aaughter,  or  of  his  cousin,  and  namely  when  »•  the  donor  and  his  nL78Tl 
heires  shaH  have  no  rent  nor  service  of  them,  butfealtie,  untill  ^A«  L  a.  J 
fourth  degree  be  past  (i)t,  (tanque  le  quart  degree  soit  passe,  8cc.) 
And  for  this  cause  the  law  is,  that  she  shall  have  nothing  of  the  other  lands 
or  tenements  descended  to  the  other  parcener,  ^c.  unlesse  she  will  put  the 
lands  given  in  frtinkmarriage  in  hotchpot,  as  is  said.  And  if  she  will  not 
put  the  lands  given  in  fiankmarriage  in  hotchpot,  then  she  shall  have 
nothing  of  the  remnant,  because  it  shall  be  intended  by  tlie  law,  that  she 
is  sufficiently  advanced,  to  which  advancement  she  agreeth  and  holds  her 
selfe  content. 

''OF 


(i)  See  ant.  174.  b.  co^i^ra  as  to  gift  in  tail  to  a  daughter  not  being  in 
frankmarriage. 
<i)  t£eaanl.2i.K 
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**  (yF  thu  vxmUt  ensue  an  inconvenience  and  a  thing  againtt 
recaonj  which  the  law  will  not  suffer." 
Quod  est  inconvemens  aid  contra  rationem  non  permistum  est  in  Regola. 
l^e.    Hereby  it  appeareth,  as  it  hath  been  often  noted,  [o]  that  [o]  Vid.  Sect. 
an  argument  ab  inconvenienli  aut  ab  eo  qnodest  contra  rationem  is  138*  139. 931  • 
forcible  in  law.  [p\  Nihil  enim  quod  est  inconveniens,  est  licitumf,  ^^*  ^78. 488. 

"  VntiU  the  fourth  degree  he  pasty  (tanque  le  quart  degree  (Ant«8.b.) 
soit  passe,  &&)**  Here  by  Sfc.  is  implyed  how  the  degrees  shall  Sect.  90. . 
be  accounted,  whereof  student  hath  been  said  before. 


Sect.  270, 

nrHE  same  law  is  between  the  heirs  of  the  donees  injfranhnarriage,  and 
the  other  parceners,  S^c.  if  the  donees  infrankmarriage  die  be/ore  their 
ancestor,  or  before  such  partition,  6^c.  as  to  put  in  hotchpot,  Sfc. 

]D  T  these  three  ^c,  in  this  Section  is  implied,  that  if  either  the 
donees  dye  before  the  ancestor,  or  survive  the  ancestor  and 
die  before  such  a  partition,  or  if  the  donees  and  all  the  parceners 
die  before  such  partition  upon  the  putting  into  hotchpot,  their 
issues  shall  have  the  same  benefit  to  put  the  lands  into  hotchpot ; 
for  that  benefit  is  heritable,  and  descendible  to  the  issues. 


Sect.  271. 

/f  ND  note,  that  eifis  infranhnarriage  were  by  the  common  law  before 
the  statute  of  Westm,  second,  and  have  been  alwaies  since  used  and 
continued,  Sfc. 

*'  ffONTINUEDy  Srcr    By  this  4^.  is  to  be  understood, 
that  befi^re  the  statute  it  was  a  fee  simple,  and 

[1'78T1  *^  since  the. statute  a  fee  taOe.    So  as  it  is  true,  that 
b    J  I^?3  ^®  K^  ^^  continue  (as  our  au&or  here  saith)  but  [f]  la  H.  4. 1 1. 
not  the  estates ;  for  the  estate  is  changed,  as  at  large  31  £.  3* 
appeaieth  in  the  Chapter  of  Estates  in  Taile.    And  albeit  our  ^*  "^* 
author  here  saith,  that  such  gifts  have  beene  alwaies  since  used  ^  ^^  •  »•  ^> 
and  continued,  jet  now  they  be  ahnos t  growne  out  of  use,  and 
server  now  prlnapally  for  moote  cases  and  questions  in  law  that 
thereupon  were  wont  to  rise. 

Sect.  272. 


ALSO,  tiich putting  in  hotch[K>t,  l^e.  is,  where  the  other  lands  or  tene- 
•^  ments  whicn  were  not  given  infrankmarriage  descend  from  the  donors 
infroidanarriage  only ;  for  if  the  lands  shall  £scend  to  the  daughters  by 
the  father  of  the  donor,  or  by  the  mother  of  the  donor,  or  by  the  brother  of 
the  donor  or  other  ancestor,  and  not  by  the  donor,  tfc.  there  it  is  other- 
wise; 

Vol.  n.  E 


178. b.  179.a.]       Of  Parcener*     L.3.  C-2-  Sect273. 

wise  \for  in  $uch  cau  ihey  to  whom  such  gift  in  Jrankmarriage  is  made, 
shall  have  herpart,  as  if  no  gift  infrankmuriage  had  been  nuuU,  because 
that  she  was  not  adwificed  by  them,  l^c.  but  by  another,  S^c. 

n^HE  lands  given  In  fraakoiarriage  and  the  lands  in  fee  simple 
must  move  from  one  and  the  same  ancestor,  for  the  lands 
given  ia  frankmarriage  «te^  in  re^ct  of  die  advancement  ac- 
counted in  law,  as  hath  beene  said  (i),  as  if  the  same  had  de- 
scended from  the  same  ancestor  who  died  seised  of  the  fee  simple 
lands,  and  there  is  no  reason  to  barre  the  donee  of  her  full  part 
of  the  fee  simple  lands  that  descended  from  another  ancestor 
from  whom  she  had  no  such  advancement. 


u 


Not  by  the  donor ^  Sfc/*  Here  Sfc.  implieth  no  more  but  that 
donor  that  n^e  the  gift  of  frankmarriage.  The  other  two  Spc.  in 
this  Section  need  no  explanation. 


Sect.  273. 

yd  LSO,  if  a  man  be  seised  of  30  acres  of  land  everie  acre  of  equall 
annuall  value,  and  have  issue  two  daugtuers  as  aforesaid^  and  giveth 
1 5  acres  liereof  to  the  husband  with  his  daughter  in  Jrankmarriage,  end 
dies  seised  of  the  other  15  acres,  in  this  case  the  other  sister  shall  have  the 
15  acres  so  descended  to  her  alone ,  and  the  htisband  and  wife  shall  not  in 
this  case  put  the  15  acres  given  to  them  in  frankmarriage  into  hotchpot; 
because  the  tenements  given  in  frankmarriage  are  of  as  great  and  good 
yearly  value  as  the  other  lands  descended,  6^c.  For  if  the  lands  given  in 
franKmarriage  be  (f  equall  or  of  mare  yearely  value  than'the  remnant^  in 
vaine  and  to  no  purpose  shall  such  tenements  given  in  frankmarriage  be 
put  in  hotchpot,  S^c.  for  that  she  cannot  have  any  of  the  other  lands 
descended,  t^c.for  if  she  should  have  any  parcell  of  the  lands  descended, 
then  she  AaU  lueoe  more  in  yearly  value  than  her  sister,  l^c.  which  the  law 
will  not,  tfc.  And  as  it  is  spokmi  in  the  cases  aforesaid  of  two  daughters 
or  of  two  parceners;  inthe  same  mmneril  is  in  the  Uke  case,  where  there 
,av%  mor^  staters  or  more  parceners,  according  as  the  case  and  matter  is,  .4rc. 

'D  Y  this  Section  and  the  Jjrc,  herein  seme  have  gathered^  that 
"^  the  value  of  the  lands  shall  be  accounted  as  they 
were  at  the  time  of  the  gift  in  i:^  firankmarrtage.  ri7Qn 
But  it  is  dear,  that  die  value  shall  be  accounted  as  it  i  a  \ 
was  at  the  time  of  the  partition;  forif  thedonor  pur^  ^ 
chase  more  land  after  the  gift,  or  if  the  land  given  in  frank- 
marriage be  by  the  act  ot  God  decayed  in  value^  or  if  the 
remnant  of  the  lands  in  fee  simple  be  improved  after  the  gift,  or 
4  <Ant.  aSf «.  ^  converso,  the  law  shall  adjudge  of  the  value  as  it  was  at  the  time 
>'i7i-  ^')  of  theoartition*  (unlesse  it  be  by  the  proporact  or  de&nti  of  die 

pani^)  aa  hath  been  said  before  in  the  former  Chapter*  And 
i  some  ^ve  collected  upon  this  Section,  th^t  the  reversioa  im  &e  of 
.^he  lands  given  in  ftaiucmarriageshall  only  descend  to  the  doaee  s 

ibr 


■?"W9»^*i^iP*iiw^»*-^-«p 


(t)  Ant  177.  b. 


L.3.  C.2,  Sect.^74-76.  by  Custome.  [179.a. &  b.-l80.  a, 

for  odwnnse  the  ofiier  sister  shall  have  more  benefit  than  the 
doaeey  whidi  should  be  against  die  reason  of  our  author. 

«  In  wune  amd  to  no  fmrpote,  4-c."    For  it  is  a  maxime  in  Regula.    Vid. 
Uwy  lex  nan  pr^dpit  inutUia,  quia  inutUis  labor  sluHus.  Sect  104. 578. 

lib.  5.  fol  89. 

L  b.  J  ^  ^^^^'  274.  (AQtc  i7tt.  b.) 

y^  ND  it  is  to  be  understood,  that  lands  or  tenements  given  in  frank- 
marriage  shall  not  be  put  in  hotchpot,  but  where  lands  descend  in 
fee  simple^  for  of  lands  descended  in  fee  taile  partition  shall  be  made,  as 
if  no  such  gift  in  frankemarriage  had  been  made. 

JpOR  of  lands  intailed  the  donee  in  frankmarriage  shall  have  31  Aw.  pi.  14. 

as  much  part  as  the  other  coparcener,  because,  over  and 
besides  the  land  given  in  frankmarriage,  the  issue  in  tiule 
daimeth  per  formam  doni^  and  both  of  the  parceners  must 
equally  innerit  by  force  of  the  gift,  et  voluntas  donataris,  ^c 
observetur. 

Sect.  275. 

jIIjSO,  no  lands  shall  be  put  in  hotchpot  with  other  lands,  but  lands 
'"'  ffven  in  frankmarriage  only :  for  if  a  woman  have  any  other  lands 
or  tenements  by  any  other  gift  tn  taile,  she  shall  never  put  such  lands  so 
given  in  hotcnpot,  but  she  shall  have  Iter  purparty  of  the  remnant 
descended,  ifc.  (videlicet)  as  much  as  the  other  parcener  snail  have  of  the 
same  remnant. 

170 R  if  the  ancestor  infeofieth  one  of  his  daughters  of  part  13  £.  3.  tit. 

of  his  land,  or  purchase  lands  to  him  and  her,  and  tneir  Taile,  36. 

heires,  or  givetli  to  her  part  of  his  lands  in  taile  speciall  or  ^  ^  3'  ^'  ^' 

generally  she  notwithstanding  this  shall  have  a  full  {mrt  in  the  ^^'^  ^^'  ^' 
remnant  of  the  lands  in  fee  simple ;  for  the  benefit  of  putting,  &c. 
mto  hat^poi  is  only  appropriated  to  a  sift  in  frankmarriage, 

C^ttia  mariiagium  eadit  %n  partem)  whi(£  shall  be  (as  is  afore-  Bnweton, 

said)  accounted  as  parcel  of  her  advancement  Ub. «.  fi>i.  77. 


Sect.  276. 

ALSO,  another  partition  may  be  made  between  parceners,  winch  varieth 

•"  from  the  partitions  aforesaid.    As  if  tliere  be  three  parceners,  and 

the  younsest  will  have  partition,  and  the  other  two  will  not,  but 

LI  8071  wUtholain  parcenarie  that  which  to  them  t^^  belongeth,  without 
a.  J  portition,  in  this  case,  ifimepart  be  allotted  in  severalty  to  the 
ymingfist  sister,  according  to  that  which  she  ought  to  have,  then 
the  others  may  hold  the  remn^nit  m  parcenarie^  and  occupy  in  common 
Without  partition,  if  thnf  will,  and  such  partition  is  good  eno^h. 
And  if  trfierwards  the  i&est  or  middle  parcener  will  make  partihon 
between  vmn-of  that  which  they  hold,  fkey  may.wetl  do  this  when  they 

s  a  pleaw. 


180.  a.]  Of  Joynlenants.     Lu5.  C.  3.  Sect.  277. 

plwe.  But  where  partUion  shall  he  made  b^  force  of  a  writ  of  partitione 
faciendft,  there  it  u  otherwise ;  for  there  it  behoveth,  that  every  parcener 
have  her  part  in  severaltie,  S^c.  .        j    i 

More  shall  be  said  of  parceners  in  the  Chapter  of  Joyntettdtds,  and  also 
in  the  Chapter  of  Tenants  in  Common. 

t4H.  3.  tit  UERE  it  18  to  be  obienred,  tliat  this  fMUtition  is  good  by 
Piitic.  19.  •"  consent,  for  consensus  tolUt  errorum;  but  if  it  be  by  the 

king's  writ,  then  everie  parcener  must  have  his  part.    And 
Regula.  here  you  may  see  that  modus  et  conventio  vincunt  legem, 

«  In  seterabie,  S^c"  Here  by  this  Spc.  b  implied  another 
kind  of  sereraltie  than  our  author  hath  mentioned :  and  that 
is,  that  the  one  parcener  shall  have  the  land  in  severaltie  from 
the  feast  of  Easter  untill  the  gule  of  Aueust,  (that  is,  the  first 
of  August)  and  the  other  in  severaltie  from  thence  until  the 
feast  of  Easter,  or  the  like,  et  sic  aUernis  ricibus  to  them  and 
their  hcires  in  peq>etuum,  whereof  sufficient  hath  been  spoken 
before  (i). 


■1      T  ', 


Chap.  3.  Of  Joyntenaute.  Sect.  277. 

TO  YNTE  NA  NTS  are,  as  if  a  man  be  seised  of  certaine  lands  or 
.  tenements,  !^c,  and  infeojfeth  two,  three,  four,  or  more,  to  have  and 
to  l*old  to  them  for  terme  of  their  lives,  or  for  terme  of  another* s  life,  by 
force  of  which  feoffement  or  lease  they  are  seised,  these  are  joyntenants. 
(Joyntenants  sont,  sicome  home  seisie  de  ceilain^s  terres  ou  tenementd, 
&c.  et  enfeoflTe  deux,  trois,  quater,  ou  plusors,  a  aver  et  tener  a  eux 
pur  term  de  lour  vies,  ou  pur  terme  d'auter  vie,  per  force  de  quel 
feoffment  ou  lea^e  ils  sont  seisies,  tiels  sont  joynteaaats.) 

Brut. lib.  4-  T^HIS  agreeth  not  with  the  original  (a),  for  it  should  bee, 

fo|.  96s.  (3)  -^  joyntenants  sont,   sicome  home  seisie  de  certaine  terres  ou 

Bntion.cai».36.  -^  ^                                                                        tenements, 
Oi  fuL  lis. 


(1)  Ante  4.  a.  and  167.  a. 

(3)  Notwithstanding  lord  Coke's  censure  of  the  text  here,  it  agrees  with 
the  print  of  the  two  earliest  editions,  neither  the  edition  by  L.  and  M.  nor  the 
llohan  one  having  any  of  the  words  added  by  lord  Coke,  except  ent  before 
enfeqffe.  But  I  think  that  his  addition  seems  requisite  to  the  sense  intended 
to  be  conveyed  by  Littleton,  as  well  for  the  reason  assigned  by  lord  Coke,  as 
because  otherwise  Littleton's  description  of  jointenancy  might  be  construed 
to  exclude  an  estate  In  fee,  which  certainly  could  not  be  his  intention.  Pro- 
bably  ther^ore  the  omission  of  an  estate  in  fee  was  an  error  in  the  manuscript 
from  which  Littleton  was  first  printed,  llie  addition  of  an  estate  in  fee  to 
Littleton's  description  of  jointenancy  was  first  introduced  by  Rastell  in  his 
edition  of  1534»  which  I  was  first  led  to  observe  by  a  note  I  was  fiivoured 
with  firom  Mr.  Justice  Blackstone. — [Note  53.] 

The  edition  by  Machlinia  alone,  of  the  existence  of  whidi  I  was  not 
apprised  when  I  wrote  the  note^  agrees  wiUi  L.  and  M. 

(3)  I  take  this  reference  to  Bracton  to  be  erroneous.  But  in  foL  28.  a.  of 
Bracton  there  is  a  chapter  which  4:on&ects  with  Litdeton's  on  jointenanqy; 
the  fint  branch  ofitbemg  de  d(ma^nibu$fitctis)pluribus  Hmutsive  tuccessiti. 
See  also  Bract,  fo.  12.  b.  and  13.  a. 


L.  3.  C- 3.  Sect.  277-     Of  Joyntenants.      [180.a.  IS^.b. 

teaementSf  ijft.  et  ent  enfeaffh  deux,  ou  trois^  ou  guaUTj  ouplusors,  a  Ftet.  Kb.  3.  ct.  4* 
aver  Htenera  «kx  et  a  lour  heires,  ou  leaiaa  eux  purtermede  >o.  &lib.6. 

ueuef  Cfc.    The  error  mav  easil j  be  perceived  by  that  which  is  ^  ^ 

in  print,  viz.  **  by  force  of  which  feofiment  or  lease," 

[ISOri  ^^*  ^''S^  there  must  i:^  be  feoffment  and  lease  spoken 
b.  J  ®^  berorie. 

Tliere  be  also  joyntenants  by  otiier  conveyances  than 
Littleton  here  mentioneth,  as  by  fine,  recoveries  bargaine  and 
sale,  release,  confirmation, ^c  So  there  be  divers  other  limita- 
ticms  than  Littleton  here  speaketh  of:  as  if  a  rent  charse  of  ten 
pounds  be  granted  to  A.  and  B,  to  have  and  to  hold  to  wem  two, 
viz.  to  A,  untill  he  be  married,  and  to  B.  untill  he  be  advanced  to 
a  benefice,  thev  be  joyntenants  in  the  meane  time,  notwithstand- 
ing the  severall  limitations  (1);  and  if  A.  die  before  marriage, 
the  rent  shall  survive ;  but  if  A.  had  married,  the  rent  should 
have  ceased  for  a  moitie,  et  sici  converso  on  the  other  side. 

Littleton  having  spoken  of  one  kinde  of  tenants  pro  indiiiso, 
vis.  of  parceners,  commeth  now  to  another,  viz.  joyntenants:  and  7  £.  4.  99.     ' 
first  of  joyntenants  of  freehold.  If  an  alien  and  a  subiect  purchase  ^^^'^-  *^* 
lands  in  fee,  they  are  joyntenants,  and  the  survivorship  shall  hold  (^  ^*  ^^') 
place  (3),  et  nullum  tempus  occurrit  regi^  upon  an  office  found. 

**  Joyntenants*'  So  called,  because  the  lands  or  tenements,  &c. 
are  conveyed  to  them  joyntly,  conjunctimjeoffutif  Sfc,  or  qui  con* 

junctirn 


(4)  It  should  be  cap.  48.  to  which,  as  a  corresponding  part  of  an  almost 
Got^porary  writer,  add  Bract,  fol.  428.  a. 

(1)  See  ant.  169.  b.  post.  183.  b.  Hob.  171.  and  Sheprard's  Common 
Assuijmces,  389.  In  the  two  latter  books,  especially  in  Hobart,  there  is  a 
variety  of  curious  matter  expounding  the  nature  and  use  of  a  sciUcet,  and  how 
finr  it  may  qualify  the  premises  or  habendum  in  a  conveyance.  ^  See  also  1  P. 
Wms.  18.  and  the  case  of  a  bond  to  two  with  a  fci/ic^  severing  tlie  money 
between  them  in  Dy.  350.  Lord  Hobart  seems  to  consider  the  scilicet  as  a 
sort  of  andllarv  clause,  which  may  explain,  but  cannot  operate  in  absolute 
contradiction  of  the  premises  or  habendum.  In  a  Coke  upon  Littleton  I  have, 
the  leamkl  annotator  considers  the  scilicet  as  less  potent  than  the  habendwn^ 
obaerving  upon  the  case  here  stated  by  lord  Coke,  that  though  the  seiUcet 
cannot  sever  the  joint  estate  given  in  the  premises  and  the  habendum^  yet  that 
the  habendum  might  so  control  the  premises.  He  therefore  holds,  that  if  th  e 
grant  of  ten  pounds  had  been  to  A.  and  B.  habendum  to  A,  till  he  be  married, 
and  to  B,  till  he  be  advanced  to  a  benefice,  there  they  would  be  tenants  in 
common.  This  nice  distinction  between  the  habendum  and  the  scilicet  in  point 
of  effect  I  leave  to  the  consideration  of  the  learned  reader.— [Note  54.] 

(a)  See  post.  i86.a_Lord  Coke  in  his  Reports  qualifies  this  by  adding 
till  cffice  J<mnd  under  the  great  seal.  5  Co.  53.  b.  But  if  the  natural-born 
subject  survives  the  alien,  and  then  the  king's  title  is  found  by  office,  shall  it 
by  relation  to  the  creation  of  the  jointenancy  defeat  the  subject's  title  by 
survivorship  >  The  words  of  lord  Coke  both  here  and  in  the  fifth  Report  are 
ambiguous.  His  first  words  here  favour  die  surviving  jointenant.  But  his 
subsequent  introduction  of  the  rule  of  nuUuni  tempus  occurrit  regif  with  the 
qualificadon  in  the  fifUi  Report,  tends  to  a  different  conclusion.  Though  too 
lord  Coke. takes  notite  of  a  joint  purchase,  by  an  alien  and  a  subject,  yet  there 
is  not  enough  to  solve  the  difficulty.  See  post.  388.  a.  See  as  to-  this  point 
of  relation  m  offices  finding  the  king's  title,  W.  Jo. ^8.  and  Nichols's  case, 
Plowd.  481  .—[Note  55.] 


l^,b.]  Of  Joyntena&tB.      L.3.  C*3.  Sect.278. 

jleta,Ub.6.cap.  jigidiMtoJieii^aiularedistiaguisfaedfionMleorBe^^ 
47.Bfict  lih.5.  .from  parceners,  and  from  tenaBUin  commooy  ^candancientlj 
<NoT^^  Ant  ^^  ^^^  called  pariidpei^  et  nan  haredes.  And  iheae  joyn- 
164.  Cro.  Jaa«  tenante  must  jojntij  implead  and  joyntly  be  impleaded  by 
83.  166.  Post,  otben  (d)i  whidi  propertie  ia  common  between  them  and  copar- 
Scct.  31 1.)         ceners ;  but  joyntenanta  have  asole  quality  of  fttrTivonhip,inadi 

coparceners  have  not.  Littleton,  havmg  now  spoken  of  parcenev 
and  of  joyntenants  of  ri^t,  doth  next  speake  of  joyntenants  by 
wrong. 

Sect.  278. 


AttSOf  if  two  or  three,  8^c,  disseise  another  of  any  lands  or  tenements 
'^^  to  their  own  use,  then  the  disseisors  are  joyntenants.  But  if  they 
dissme  another  to  the  use  of  one  of  them,  then  they  are  not  joyntenatUsi 
but  he  to  whose  use  the  disseisin  is  made  is  sole  tenant,  and  the  others  htxoe 
nothing  in  the  tenancy,  but  are  called  coadjutors  to  the  disseisin^  S^c. 

T  T  is  to  be  observedi  that  some  disseisors  be  tenants  of  the 
land,  and  some  be  no  tenants  of  the  lands ;  and  of  both  tiiew 
kinds  Littleton  here  speaketh. 

50  £.  3.  3.  «  s^c."    In  the  first  Sfc.  nothmg  is  implied  bat  four  or  five,  or 

17  Asi.  14.  more.  But  in  the  latter  4*c.  many  things  be  to  be  underatood. 
a^Ass  *p!  90.  ^*  ^  disseisors  that  be  no  tenants,  some  are  coadjutors,  iHiereof . 
lo  £.3. 47.  Littleton  here  speaketh,  some  counsellors,  commanders,  &c.  when 
10  Ast.  39.  the  disseisin  is  not  to  be  done  to  any  of  their  uses.  Also  if  A. 
03  H.  8.  lit.  disseise  one  to  the  use  of  B.  who  knoweth  not  of  it,  and  B.  assent 
aBU^.  a'J^'  ^  ^^'  ^°  ^^  ^'^  ^  ^  agreement  A.  was  tenant  of  the  land, 

37  Ats.  30.        <^  <^'  agreement  B.  is  tenant  of  the  land,  but  both  of  them 

1 8  E.  4 . 9.  be  disseisors :  for  omnis  ratihabitio  retrotrahitur  et  mandato  ean- 
7  £.  4. 7.  b.        paretur  (4).     And  it  is  worthie  o£  the  observation,  and  impned 

38  Am.  7.  ij^Q  jii  ijiQ  latter  Sfc»  that  seeine  coadjutors,  counsellors,  coia- 
so  AsJ^of  manders,  4*c.  f^re  all  disseison^  that  albeit  the  disseisor  which  is 
31  H.  8.  35.  tenant  dieth,  yet  the  assise  lleth  against  the  coadiutor,  coon- 
35  H.  6. 61.  seller,  commander,  &g.  and  the  tenant  of  the  land  (5),  though 

31  £.  4. 46.       he  5e  no  disseisor  (6). 

15  £.4. 15.  ^  ' 

F.  N.  B.  179.  G.    (Mo.  53.    Pott.  374.  a.    Ant  10.  ■.    1  Ko.  Alnr.  660,    Post  188.  t.) 

(Post.  345.  a.  358.  a.)    ( 1  Ro.  Abr.  ^3.) 

The 


(3)  See  the  statute  de  conjunctimfeoffatisy  34  £.  1.  lord  Coke's  notice  of  h 
in  2  Inst.  537,  and  Theloall^  Dig.  Orig.  Bn  in  the  Chapter  on  Jointenanis  in 

*  b.  3.  fol.  456. 

(4)  But  infants  and  femes  covert  sae  exceptions  to  this  rule ;  for  command^ 
ment  before  or  agreement-after  is  not  sufficient  to  make  them  disseisora,  but 
it  must  be  by  their  actual  entr^,  or  their  own  proper  act.  Post.  357.  b.  F.  N.  B. 
179. 6.  3  H-  4*  17.  a.     Also  m  the  case  of  person^  of  full  age,  if  a  disseisin 

'  to  the  use  of  another  be  accompanied  with  a  forcible  entry,  his  subsequent 
agreement,  though  it  makes  him  a  disseisor,  shall  not  charge  him  with  the 
force  on  the  statute  of  4  H.  4.  actual  entry  being  necessary  for  that  purpoae. 
Ant.  16.  a.  &  b. — [Note  56.] 

(5)  That  is,  he  that  is  seised  of  the  freehold  by  title  from  the  disseisor,  sm 
by  feoffiment,  lease,  or  descent  from  him. 

(6)  See  ant.  154.  b. 


L-3-C.3.  Sect.279.    Of  Jay n tenants.     [180-b.  l«l,iu 

[a]  The  demandant  and  others  in  aprtBcipe  did  disseise  the  M  6o  £•  3-  3. 
tenant  to  the  use  of  the  others,  and  the  writ  did  not  abate;  (^*  ^^-  9^3* 
for  the  demandant  was  a  disseisor,  but  giuned  no  tenancy  in  the  l^'  p^t. 
land,  for  that  he  was  but  a  coadjutor.  ^<^^  ^y 

A  man  disseiseth  tenant  for  life  to  the  use  of  him  in  the  rever-  . 
sion,  and  after  he  in  the  reversion  agreeth  to  the  dissebin,  it  is 
said,  diat  he  in  the  reversion  is  a  disseisor  in  fbe,  for  by  tihe 
disseisin  made  by  the  stranger,  the  reversion  was  di- 

[18171  ▼csted  (7),  which  (say  they)  cannot  be  »•  revested 
^^  J  by  the  agreement  of  him  in  the  reversion,  for  that  it 
xnakedi  him  a  wrong  doer,  and  dierefore  no  relatioa  of 
an  estate  by  wronj^  can  help  him  (i)* 

**  Coadjutor**    Coadjutor  est  qui  awdUaior  alttriy  and  is  de- 
rived i  coadpnando.    Anglicd  a  fellow  helper. 


Sect  279. 

^  ND  note  that  disseism  is  properljf,  where  a  man  entreth  into  any 
"^  lands  or  tenements  where  his  entry  ie  note  ongeable,  and  ousteth  Mm 
which  hath  tie  freehold,  i^c. 

n^HIS  description  of  a  disseism  and  the  S^c.  in  this  place  is 
understood  only  of  such  lands  and  tenements  whereunto  an 
entiy  may  be  made,  and  not  of  rents,  commons,  &c.  (3)  whereof 
sufficient  h«th  been  said  before  (3)  in  the  Chapter  of  Rents ;  and 
so  in  eftct  Littleton  described  it  before  the  edition  of  his  book.  3  £.  4-  3. 
And  note  here,  that  every  entry  is  no  disseisin,  unleese  there  be  34  Ass.  11,13. 
an  ouster  also  of  the  freehold-    And  therefore  Littleton  doth  *^^J;  J  7- 
not  siBt  down  an  entrie  only  but  an  ouster  also,  as  an  entry  and  94  £.  3. 31. 
a  daimer,  or  taking  of  profits.  Sec.  PI.  Com.  i^. 

Now  as  ti»ere  be  joyntenants  by  disseisin,  so  are  there  ioyn-  PanondeHooj 
tenants  by  abatement,  intrusion,  and  usurpation,  all  which  are  ^^°^^'  *®' 
included  m  the  latter  d^c.  12  S.  3.  tjt. 

Asi.  88.    45  Ass.  7.    9A8f,i9.    39Ass«i.    18  £.  a.  Ass.  374. 

Sect. 


(7)  Why  disseisin  of  tenant  for  life  makes  a  fee  in  the  disseisor  is  thus 
accounted  for  by  lord  Hobart  with  his  usual  peculiarity  and  energy  of  phrase. 
«  A  grant  to  J.  S.  and  his  heirs  during  the  life  of  J.  D.  is*  no  fee,  but  a 
"  special  occupancy,  as  is  resolved  in  Chudleigh's  case.  But  a  disseisii^  of 
*^  an  estate  for  life  by  necessity  in  law  makes  a  quasi  fee;  because  wrong 
**  is  unlimited,  and  ravens  all  that  can  be  gotten,  and  is  not  governed  by 
**  terms  of  the  estates,  because  it  is  not  contained  within  rules.''  Hob.  323. — 

['Note.57«] 

(1)  Ace.  277.  b.  To  what  lord  Coke  has  written  on  disseisin  by  vrctcure^ 
menty  a  learned  annotator  in  a  Coke  upon  littleten  I  have»  adds  the  n^owing 
refiarooces  relative  to  procurers  of  trespass^  namely^  1 1  H;  7*  ^  a*  ifl^H.  ^,  14*  a. 
fli  H.  7.  aa.  a*  13  H.  7. 13.  a»— [Note  58.] 

(52)  I»  rospecl  to  diueisiii  of  rents,  read  post.  3061  b.  303*  »  ^^  ^ 

(3)  Ant.  Sect.  333.  and  llie  comment  thereon. 

»4 
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Sect.  280. 

j^  ND  it  istobe  understood,  that  the  nature  ofjoyntenancy  is,  thai  he 
which  surviveth  shall  have  only  the  entire  tenancie,  according  to  such 
estate  as  he  hath,  ifthejoynture  be  continued,  ijc.  As  if  three  joyntenants 
be  in  fee  sinwle,  and  the  one  hath  issue  and  dieth,  yet  they  which  survive 
shall  have  the  whole  tenements,  and  the  issue  shall  nave  nothing.  And  if 
the  second  joyntenant  hath  issue  and  dye,  yet  the  third  which  surviveth 
shall  have  the  wholejenements  to  him  ana  to  his  heiresfor  ever.  But 
otherwise  it  is  of  parceners;  for  if  three  parceners  be,  and  before  any  par^ 
tition  made  the  one  hath  issue  and  dyeth,  that  which  to  him  belongetn  shall 
descend  to  his  issue.  And  if  such  parcener  die  without  issue,,  that  which 
belongs  to  her  shall  descend  to  her  co^heires,  so  as  they  shall  have  this  by 
descent,  and  not  by  survivor,  as  joyntenants  shall  have,  S^c. 

**TF  the  jointure  be  continued,  Sfc.*' 

Here  by  this  Sfc.  many  points  of  learning  are  to  be  ob- 
served.   As  that  it  is  proper  to  joyntenants  only  to  have  lands 
by  survivor ;  fof  ho  survivor  of  other  tenants  pro  indiviso  shall 
have  the  whole  by  survivor,  but  only  joyntenants :  and  this  is 
Bracton,  lib.  4.    called  in  law  jus  accrescendi.  Omnesfecffitii  sunt  simul  habendi  et 

fol.  s69.  b.         tenendi,  nee  totum  nee  partem  separatam  nee  per  se.  sed  ut  guilibet 
BnttuD|C«p.35.  '  I  L    A  J"    '  '    S  ^  '^ 

Fkta,  libTs.       eorum  totum  haheat  cum  auis  m  communt',  et  cum  unus  monatur,    . 

ca.  4.'&  ca.  10.    non  descendit  aUquapars  haredi  morientis,  nee  separata  nee  in 
49.£.3.fol.5,6.  commum  ante  mortem  omnium,  sed  pars  ilia  communis  per  jus 
accrescendi  accrescit  superstitibus  de  versond  ad  personam  usque 
ad  ultimum  sttperstitem.    But  althougn  survivorship  be  proper  to 
joyntenants,  yet  it  is  not  proper  quarto  modo  (that  is) 
omni,  soli  et  semper ;  for  there  may  be  t^  joyntenants,  Fl  8 1 71 
though  there  be  not  equall  benefit  of  survivor  on  both  I     |)    ]J 
sides.    As  if  a  man  letteth  lands  to  A.  and  B,  during 
the  life  of  A.  if  B.  dyeth,  A.  shall  have  all  by  the  survivor,  but 
if  A,  dyeth,  B>  shall  have  nothing  (1). 
(9  Co.  76.  b.)        Two  or  more  may  have  a  trust  or  an  authoritie  committed  to 
them  jo^tly,  and  yet  it  shall  not  survive.  But  herein  are  divert 
diversities  to  be  observed.    First,  there  is  a  diversitie  between 
(I  Sid.  6.)         a  naked  trust  or  an  authorities  and  a  trust  or  authoritie  joyned  to 
an  estate  or  interest  (a).    Secondly,  there  is  a  diversitie  between 
authorities  created  by  Uiepartie  for  private  causes,  and  authoritie 
[ft]  39  Ass.  p.17.  created  b}*law  for  execution  of  justice.    As  for  example,  [b]  if 
30  H.  8.  tit.       a  itian  devise  that  his  two  executors  shall  sell  his  land,  if  one  of 
DfMva^£l.  100.  ^^®"  ^y®'  *®  survivor  shall  not  sell  it  (3);  but  if  he  had  devised 
49  E.  3.  16.  ft  Elis.  Dver,  177.  33  Elis.  Dyer,  371.  4  Elis.  Dyer,  aio.  (Mo.  6i.  341.) 
10  H.  4.  9,  &  3.   .  14  H.  4. 34.      39  H.  6.  4a.     31  Ass.  40.      33  H.  8.  Joynt.  Br.  6«. 
30  H.  8.  Condition,  Br.  190. 

his 


(1)  See  further  as  to  benefit  of  survivorship  on  one  side  only,  post.  193.  a. 
939.  b.  &  Dy.  10.  b. 

(3)  See  ant.  lis.  b.  113.  a.  post.  297.  a. 

(3)  In  a  former  part  I  have  ventured  to  make  a  doubt  of  this,  and  to  con- 
tend that  the  power  to  sell  being  given  to  the  executors  by  reason  of  an  <^ke 
and  interest,  Wmch  do  go  to  the  survivor,  may  well  survive  with  them.  See 
ant.  note  3,  to  113.  a.-*[Note  59,] 


L.3.  C.3.  Sect.S81.    Of  Joyntennnts.    [181.  b.  182.a. 

his  lands  to  his  executors  to  be  sdd,  there  the  sarriror  shall  sell 
it ;  which  diyersitie  is  implyed  by  our  author,  for  he  saith,  that 
he  that  sunriveth  shall  have  the  entire  tenancie. 

If  a  man  make  a  letter  of  attumev  to  two,  to  do  any  act,  if 
one  of  them  dye,  the  survivor  shall  not  do  it :  but  if  a  venire 
facias  be  awarded  to  four  coroners  to  impannell  and  retiune  a 
jury,  and  one  of  them  dye,  yet  the  other  shall  execute  and 
retume  the  same. 

If  a  charter  of  feoffinent  [c]  be  made,  and  a  letter  of  attumey  [c]  38  H.  8.  8. 
to  four  or  three  joyntly  or  severally  to  deliver  seisin,  two  of  ^^Z'^',  - 
them  cannot  make  livene ;  because  it  is  neither  by  them  four  or  ?^  ^^  ^^ 
three  joyntly,  nor  any  of  them  severally  ;  but  if  the  sherifeupon.  Yeh.  95/95. 
a  capias  directed  to  him  make  a  warrant  to  four  or  three  joyntly  Cro.  Elb.  gia* 
or  severally  to  arrest  the  defendant,  two  of  them  may  arrest  him,  914-) 
because  it  is  for  the  execution  of  justice  [d]^  which  is  pro  bono  [<Q  ^^!*' 
pubUcOy  and  therefore  shall  be  more  favourably  expounded,  than  {?  ^**iLi!l?* 
when  it  is  only  for  private ;  and  so  hath  it  been  adjudged  (4).  i,^Jen©  Kott 
Jura  publica  ex  privato  promiscuh  decidi  nan  ddfCTtt.  and  Hobbes. 

(HutL  117.) 

'*  And  dielh. "  Note,  there  is  a  naturall  death  and  a  dvil  death, 
and  Littleton's  case  is  to  be  intended  of  both ;  and  therefore  [e]  M  ^^  ^  *• 
if  two  joyntenants  be,  and  one  of  them  entreth  into  religion,  the  ^^j^^""^^  b  ? 
survivor  shall  have  the  whole  (5).  •  3a«   -^ 


Sect.  281. 

yj  ND  as  the  survivour  holds  place  betweem  jojfntenants  (6)  in  the  same 

manner  it  holdeth  place  between  them  wmch  have  joynt  estate  or 

possession  with  another  of  a  chattell,  reall  or  personalL    As  if  a  lease 

of  lands  or  tenements  be  made  to  many  for  terme  of  yearesy  he,  which 

survives  of  the  lessees,  shall  have  the  tenements  to  hint  only  during 

ri827|  ^^  terwie  by  force  oft3^  the  same  lease  (i),    And.tfa  horse,  or 

L  a-  -1  ^^^  other  cnattell  persQnall  be  given  to  many,  he  wMch  surviveth 

shall  have  the  horse  only. 

m 

IJ  £  R  EB  T  it  is  manifest,  that  survivor  holdeth  place  regularly  (Cro.  Elix.  33. 
as  well  between  joynt^iants  of  goods  and  chattels  in  posses-  a  Ro.  Abr.  86, 
sion  or  in  right,  as  joyntenants  of  iiSieritance  or  freehold.  ^') 

"  Chflttell^  or  CateU^  whereof  commeth  the  word  used  in  law 
[/]  CatdOa,  and  is,  as  Littleton  here  teacheth,  two-fold|  viz.  reall  [/]  Be^tt« 
and  personally  and  putteth  examples  of  both.  oright  139. 044. 

Bnct.  lilv  9« 
39  H.  6. 35.      Stauufiard  Pr.  45. 

•  Sect. 


(4)  See   ace.  as  to  warrant  of  the  peace  to  two^  Lambard^s  Justice, 
ed.  1603,  p.  84, 

(5)  See  ant.  note  7,  of  fol.  3.  b.  and  note  1 ,  of  fol.  1 32.  b.    Add  Ley's  case, 
2  Ro.  Abr.  43. 

(6)  Sfc*  in  L.  and  M.  and  Roh. 

(X)  And  this  benefit  of  survivorship  takes  place  on  a  lease  for  years'to  two, 
though  one  of  the  lessees- dies  before  entry.    Ant.  46.  b.*-[Note  6o.] 


ia8.il.]         Of  JojrjQteoams.     L.3.C.d.Sect.38S,i|83. 

Sect.  282. 

TN  the  same  manner  it  is  of  debts  and  duties,  S^cfor  if  an  Migatian  be 
made  to  many  for  one  debt,  he  which  surviveth  shall  have  the  whole 
debt  or  duiie.    And  so  is  it  of  other  covenants  and  contracts,  Sfc.  (3). 

XrOW  he  spesketh  of  debts^  duties,  coYenants,  eonlracC^ 

-^^  &c(«). 


(I  Ro. Abr.  6.)  «<  J}ebU  anddutieSt  Sfc"  Here  by  force  of  ths  S^c, an  ex* 
^•^* ^-  *^7*  £-  ception  b  to  be  made  of  two  jojui  merchants ;  for  the  waref> 
38  £.  a.  7.  merchandize^  debts  or  duties,  that  thej  have  as  joynt  inax:liaiits 
or  partenerSy  shall  not  survive,  but  shall  gb  to  tne  executors  of 
Oo^JmT  w6  ^^  ^^  deceaseth ;  and  this  is  per  legem  mercatoriam,  which 
1  Ro.  i5>rT^  (c^  ^^  been  said)  is  part  of  the  lawes  of  this  realm,  for  the  ad« 
Cro.  Cha.  301 .  vancement  and  continuance  of  commerce  and  trade,  wliich  ispro 
1  Sid.  335.  lono  publico ;  for  the  rule  is,  thatjt»  accrescendi  inter  mercaiores 
^79)  (6)  pro  beneficio  commercU  locum  nou  habet  (4). 

[S«e  1  Ch.  R.        And  to  the  latter  4rc.  in  this  Section  the  like  exception  must 
57.    1  Vera,     be  made. 

817.    aWms. 

108.    %  Atk.  64.    See  also  i  Vem.  33,  &  Nott  MSS.  1 146.    See  farther  3  Atk.  734. 

1  Vem.  361.    2  Vem.  556.    1  Br.  Cb.  R.  1 18.    1  Atk.  467.    4  Bn>.  P.  C  M4.] 

Sect.  283- 

j4  LSO,  there  may  be  somejoyntenants,  which  may  have  ajoyni  estate, 
"^^  and  bejointenantsfor  terme  of  their  lives,  ana  yet  have  severall  in- 
heritances. As  if  lands  be  given  to  two  men  and  to  the  heires  rf  their 
two  bodies  begotten,  in  this  case  the  donees  have  a  joint  estate  for  term  of 
their  two  Kves,  and  yet  they  have  severall  inheritances ;  for  tfone  of  the 
donees  hath  issue  and  dye,  the  other  which  surviveth  shall  have  the  whole 
by  the  survivor  for  terme  of  his  Kfe,  and  if  he  which  surviveth  hath  also 
issue  and  die,  then  the  issue  of  the  one  shall  h4ive  the  one  moitie,  and  the 
issue  of  the  other  shall  have  the  other  moity  of  the  land,  and  they  shall 
hold  the  land  between  them  in  .common,  ana  they  are  not  joyntenants^ 
but  are  tenants  in  common.  And  the  cause,  wwu  such  donees  in  9uch 
case  have  ajoynt  estatefor  terme  of  their  lives,  is,  Jor  that  at  thebegamng 
the  lands  were  given  to  them  two,  which  words  without  more  saying  make 
a  joint  estate  to  them  for  terme  of  their  lives.  For  if  a  man  wtU  ut  land 
io  another  hy  deed  or  without  aeed,  not  making  mention  what  estate  he 
shall  have,  and  of  this  make  liverie  of  seisin,  in  this  case  the  lessee  hath 
an  estatefor  tetnne  of  his  Ufe\  and  so  in  as  much  as  the  lands  were  given 
to  themi^  thm  have  a  joint  estate  for  term  of  their  lives.  And  the  reason 
mJiy  they  snail  have  several  inheritances  is  thig.,  inasmuch  as  they  .eamaoi 
by  any  possibility  have  an  heir  between  them  uigendred,  as  a  man  and 
woman  may  have,  i^c.  the  law  mil  that  their  estate  and  inheritance  be 

such 

(3)  No  ifc.  in  L.  &  M.  nor  Roh. 

(3)  See  further,  as  to  things  of  which  there  shall  be  a  survivorship,  and 
.wkece  ewress  words  are  ncK^essaiy*  to  ^ve  that  benefit,  11  Co.  3.  b.  9  Ro. 
Abr.  86.  D.  3.  3  P.  Wma.  670.  and  tit.  Survivor,  in  Vin.  Abr.  and  tit.  jQin* 
tenants,  B.  i.  ft  D«  Ibid. 

(4)  See  more  fully  as  to  this,  s  Brownl.  99.    See  also  ace  Noy,  55. 

(5)  These  additional  references  are  retamed,  diough  diey  scarcely  deaewe 
jl;  fojeliMgi  only  vebte  to  diftrent  instances  of  the  ifi»  meruUoria,  and  do  net 
touch  thepaBticoIar  rule  agains^t  the  jus  accrescendi. 
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smA  as  is  fmmnMtj  sKcov^imgiothefofmesmde^^ 
'%and  this  is  to  the  heires  which  the  one  shall  beget  of  his  body  by  any 
his  wives  (i)  f  [and  to  the  heirs  which  the  other  shall  beget  of  his  boJhf 
any  of  his  wivesJ^  l^c.  so  as  it  behoveth  by  necessitie  of  reason,  thai 
they  have  several  irmeritances.  And  in  this  case  if  the  issue  of  one  of  the 
,  donees  after  the  death  of  the  donees  dye,^  so  that  he  hath  no  issue  altve  of 
his  body  b^otten^  then  the  donor  or  Ms  heir  may  enter  into  the  moity 
as  in  his  reversion,  SfC»  (£t  en  tiel  cas  si  Tissue  dim  d^s  donees  apres  la 
mort  des  d<mee8  devie,  issiiit  que  il  n'ad  ascuu  issue  ^eii  vie  de  son  corps 
eogendFe  doiique  le  donor  oa  son  heire  poet  eater  en  la  moity  come 
en  son  revexBion,  See.)  ahhoueh  the  other  dame  hath  issue  alive,  Sfc,  And 
the  reason  is,  forasmach  as  tne  inheritances  be  several,  8fc.  the  reversion 
if  than  m  latB  is  severaU,  ifc,  and  the  survivor  of  the  issue  of  the  other 
mall  hold  no  place  to  have  the  whole. 

•*  n^HE  Yhave  a  joint  estate  for  term  qfthdr  ttvo  Uves^  4"^."  Note,  Vide  Soct.  9^. 
albeit  th^  have  aeverall  inberitances  In  taDe^  and  a  particu-  (V^tL  isig.  b.) 
lar  estate  for  their  IiTes^  yet  the  inheritance  doth  not  execute  and 
BO  break  the  joyntenancy,  but  they  are  jpyntenants  for  life«  and 
tenants  in  ooounon  of  the  inheritance  in  tayle* 

**As  a  man  and  woman^nay  have^  SfcJ'    Here  adiveraicy  is  10  •  Vide  Westcote't 
piyed,  when  .the  estate  of  inheritance  is  limited  by  one  ^f  ^  p^^  ^* 

[18271  conveyance^  r^  as  in  this  case  it  is,  there  arenosev#-  f^^'g.^  ^  x 
1^^  J  rail  estates  to  dspwn  one  in  another*    But  when  the  ^    '  ' 
states  are  divided  in  several!  Qonveiaac^  their  panj- 
cular  estates  are  distinct  and  divided,  and  consequently  the  one 
drowns  the  other.    As  if  a  lease  be  Bia4e  to  two  men  iar  tcrme 
of  their  lives,  and  afterthe  lessor  granteth  the  reversion  to  them 
two,  and  to  the  heires  of  tiieir  two  Sodie^  the  joynture  is  severed, 
and  they  are  tenants  in  ^mmon  in  possession.  And  it  is  further 
in^Ued,  that  in  this  case  of  Littleton  there  is  no  division  between  y^^  ^,^  ^  ^ 
.  the  estate  for  lives,  and  the  severall  inheritances;  for  in  this  case  a.  b. 
they  cannotconvey  away  the  inheritances  after  their  decease  (1), 
for  It  is  divided  only  in  supposition  and  consideration  of  law,  setuA 
to  some  purposes  the  inheritance  is  said  to  be  executed,  as  shall 
be  said  hereafter.  (Sbct  aSs.) 

If  a  man  make  a  lease  for  [/]life,  and  after  mateth  there-  [y]  ^h.  (f. 
version  to  the  tenant  for  life  imd  to  a  stranger  and  to  their  heires,  s.  t>. 
theyarenot  joyntenants  of  the  reversion,  but  the  revoEsion  is  by  (4l^n*37- 
act  of  law  executed  for  the  one  taioitie  in  the  tenant  for  life,  ^^'^'^^'^;t^ 
and  for  the  other  moity  he  holdeth  it  stiU  for  Kfe,  the  reversion  ^aT^) 
of  that-moity  to  the  grantee.  (*) 
Andsoitis,  ifAmanmake&alease  [|^]  to  two  lor  their  Hvca,  [f]  Wewot'a 

iThit4tjmeirfi9^.a.inthct^Mdi4thfiilhm.  and  caic,iibinipi». 

(1)  f  In  L.  &  M.  and  Roh.  the  following  words  here  placed  between  brackets 
are  omitted. 

(i)See  post.  i84.b» 

(*)  A  lessee  for  years  accepts  an  estate  to  him  and  another  as  iolnt  tenants 
for  me ;  whether  lease  merged  wholly,  or  for  a  moiety  merffeu,  and  for  a 
moiety  was  suspended,  seedro.  El.  531.  This  bodk  seems  cather  an  authority 
for  a  total  merger  andextinctien,  and,  as  I  i&cHne  to^ink,  -riciitly  fin  fMindple; 
joint  tenants  I^mg  sdsed  per  my  etperiouty  and  eadi  theremre  havmgontire 
possession  of  the  whole,  as  w^  as  ev  every  part.  See  liowever  Lev.  ifty.  8ee 
further,  3  Keb.  431 .  and  what  lord  Qelce  wntes  here,  aooording  to  whidi  it  is 
otherwise  where  reversion  in  fee  is  conveyed  to  temuot  for  life  and  a  stranger. 
On  what  reason  is  it,  ttet  iiie  meij^  diould  he  of  ^e  wMe  w  Ae  one  case, 
but  only  of  the  moiety  in  liie^olfher  P  See^lse  s  Saund.  380; 
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•nd  after  mnleCh  the  revtaion  to  one  of  themin  fee,  the  jojrntim 
is  serereoy  and  the  revenion  is  executed  for  the  one  moitiei  and 
for  the  other  moitte  there  ia  tenant  for  life  the  reversion  to  the 
grantee  (a). 
Ibidcnw  7  H.  6.  If  lesMO  for  life  granteth  his  estate  to  him  in  the  reversion,  and 
'  to  a  stranger,  the  jojnture  is  severed  and  the  reversion  executed 
for  the  one  moitie  by  the  act  of  law  (3). 

i:r  If  a  man  maketh  a  lease  for  life  and  granteth  ri8371 
the  reversion  to  two  in  fee,  the  lessee  granteth  his  [_  ^  J 
estate  to  one  of  them,  they  are  not  joyntenants  of  the 
reversion ;  for  there  is  an  execution  of  the  estate  for  the  one 
moitie,  and  an  estate  for  life,  the  reversion  to  the  other  of  the 

'  othermoity  (s)t- 

Here  Littleton  hath  well  resdved  adoubt;  for  of  ancient  time 

[kl  17  £-  3. 51-  it  hath  been  said,  [h]  that  when  lands  have  been  given  to  two 

78.  1 8  £.  3. 39.  women  and  to  the  heires  of  their  two  bodies  begotten  (which  case 

BO  ^3*    .  our  author  putteth  in  the  next  Section)  that  the  husband  having 

Si*  &o*E.  3  **"**  shoda  be  tenant  by  the  courtesie  living  the  other  sister; 

Feoffm^ts  for  that  as  some  held  the  inheritance  was  executed,  and  that  the 

h  fiuu,97.  sisters  were  tenants  in  common  in  possessioQ,  and  consequently 

/Ant  13.  a.)  ^h®  husband  to  be  tenant  by  the  curtesie,  which  he  could  n6t 

be  if  the  women  had  a  joynt  estate  for  terme  of  their  lives ;  and 

t]  44  £.  3.  likewiseit  was  said  [t]  that  the  issue  of  the  one  should  recoverthe 

taile,  1 3.  moy tie  in  tLformedon  living  the  othdr  sister.    But  verba  sunt  htee^ 

8  hM.  33.  ^  j  uj^ig^f^   grounding  himselfe  upon  good  authority  in  law, 

^H4^i6^  hath  deeredthi;  doubt. 

Corbet*!  caie. 

1  Co.  84.  b.  »(  ^0^  making  mention  tAat  estate  he  shall  have.**    Here  LUile^ 

se'before^uiite  ^^  ^ddeth  materially  (not  making  mention  of  what  esUte);  for 

Chapter  ofTeiu  [^1  ^  ^°  ^^  premisses  lands  be  letten,  or  a  rent  granted,  Uie  se- 

by  me  Cortesie.  neral  intendment  is,  that  an  estate  for  life  passeth ;  but  if  2ie 

SectSone.  $  habendum  limit  the  same  for  years  or  at  will,  the  habendum  doth 

(^t.  30.  a.  qualifie  the  generall  intendment  of  the  premisses.    And  the  rea- 

rilelPl  ConTlii  ^°  of  this  is,  for  that  it  is  a  maxime  in  law,  that  every  man'sgrant 

'i*hn>gmurtoo'a  ^^^  ^  taken  by  construction  of  law  most  forcible  against  him- 
selfe. QtueHbetconcessioJbrtissim^  contra  donatoreminterpretanda 


if; 


(5  Co.  8.  a.  a  lease  generally,  this  shall  be  taken  by  t^  construe-  riSSTI 
rk>w(l.i6i.a.  tionoflawan  estate  for  his  own  lifethat  made  the  lease;  I  1.  J 
Ant.  42.  a.)        for  if  it  should  be  a  lease  for  the  life  of  the  lessee,  it 

should  be  a  wrong  to  him  in  the  revernon.  And  so  it  is  if  tenant 
in  taile  make  a  lease  generally,  the  law  shall  contrive  this  to  be 
such  a  lease  as  he  mav  lawfully  make,  and  that  is  for  terme  of 
his  0  wne  life ;  for  if  it  should  be  for  the  life  of  die  lessee,  it  should 

be 

f  Sect.  ^-^Tkefatt  eate  ttaUd  m  iU  iecondfmnfnphofiB^  a.  i$  mastim^  h^ore 
— the  end  offiL  30.  a.  wUh  a  margmalr^trenee  tofiL  183,  «i  htmg  oontn. 


(s)  rid.  HU.35EUZ.B.  JR. rot.  No.s/S. Perkins Sf  Pecke,  Qi.Dv.  12.  4i£. 3. 

ai  H.  6. 40.    40  Ass.    45  JS.  3.  2,^Hil.  37  Elix.   Dickson  v.  Marshy  B.R. 

rat.  No,  103.    Devise  to  eldest  son  and  another  Jbr  We.    HeU,  that  they  are 

jointenants  though  the  fee^  descends;  but  male*    Hal.  MSS.    See  as  to  the 

latter  case,  Cro.  Jam.  260. — [Note  61.] 

(3)  See  (lost.  19a.  300.  b.  335.  a. 

(2)  f  But  it  is  otherwise  on  a  surrender ;  for  that  enures  to  both  jomtenants 
of  the  reversion.    Post.  19s.  a«    See  further,  Perk.  sect.  80. — [Note  6a.]  . 
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be  a  discontmuance,  and  consequently  the  state  which  should 
by  construction  of  law  should  worke  a  wrong  (i). 


**  And  so  inasmuch  as  the  lands  toere  f;nen  to  them,  they  have 
ia  joint  estate Jor  term  of  their  Uves,*'  'This  is  plaine,  but  with  this 
exception,  unlesse  the  habendum  doth  otherwise  limit  the  same. 
And  therefore  if  a  lease  be  made  [I]  to  two,  habendum  to  the  one  [(]  8  £.  3. 497. 
for  life,  the  remainder  to  the  other  for  life,  this  doth  alter  the  tit.  Feoffem. 
general]  intendment  of  the  premisses  (s),  and  so  hath  it  been  ^^^^73- 
oftentimes  resolved.    And  so  it  is  if  a  lease  be  made  to  two,  joym.  Br!  63. 
habendum  the  one  moity  to  the  one,  and  the  other  moitie  to  the  D/er,  fo.  361. 
other,  the  habendum  doth  make  them  tenants  in  common ;  and  PL  Coni.  160. 
so  one  part  of  the  deed  doth  explaine  the  other,  and  no  re-  ^^^'  171  • 
pugnancy  between  them,  et  semper  expresstim  facit  cessare  aRo'lbrefi 
tadtumis)'  6tt.   '     ''     ■ 

«  By  any  possibilitv."    Here  it  is  to  be  observed,  that  where  ^]^^  ^^'  "'^ 

the  grant  is  impossible  to  take  e£fect  according  to  the  letter,  ^^  ji^^  Abr.  60. 

there  the  law  shall  make  such  a  construction  as  the  gift  by  pos-  5  Co.  19. «. 

sibilitie  may  take  effect,  which  is  worthy  of  observation.    Be-  ^^^'  3 13) 
nigme  ^fitciendiB  sunt  interpretaiiones  cartarum  propter  simptici- 
totem  laicorum,  vt  res  magts  valeat  qudm  pereat. 

**  So  as  it  behoteth  by  necessity  of  reason.  The  reason  of  the 
law  is  the  life  of  the  law ;  for  though  a  man  can  tell  the  law,  yet 
if  he  know  not  the  reason  thereof,  he  shall  soone  forget  his  su- 
perficial! knowledge.  But  when  he  findeth  the  right  reason  of 
the  law,  and  so  bringeth  it  to  his  natural  reason,  that  he  com- 
prehendeth  it  as  his  own,  Uiis  will  not  only  serve  him  for  the 
understanding  of  that  particular  case,  but  of  many  others :  for 
cognitio  le^is  est  copulata  et  compUcata ;  and  this  knowledge  will 
long  remame  with  him.  All  which  is  plainly  implyed  by  the 
words  and  SfC.  of  our  author  in  this  Section. 

"  And  in  this  case  if  the  issue  of  one  of  the  donees  after  the  death 
of  the  donees  dye,  ifC-^Et  en  tiel  case  si  I'issue  d'un  des  donees 
apres  la  mort  des  donees  devie,  issini  que  ii  n*ad  ascun  issue  en 
vie  de  son  corps  engendre,  donques  le  donor  ou  son  heire  poet 
enter  en  le  moitie^  This  is  nustaken  in  the  imprintine,  and 
varieth  from  the  originall,  (4)  which  is,  si  I'un  donee  ou  I 'issue 
d*un  des  donees  apres  la  mort  des  donees  devie,  issint  que  U  n'ad 
ascun  issue  f  Sfc,  For  it  is  evident,  that  if  the  one  donee  him- 
selfe  dieth  without  issue,  the  inheritance  doth  revert  for  a 
moitie,  and  after  the  decease  of  the  other  donee,  the  donor  may 
enter  into  that  moitie ;  and  whether  the  issue  of  the  one  donee 
dieth  without  issue  at  any  time,  either  in  the  life  of  the  other 
donee,  or  after  his  decease,  it  is  not  materiall,  for  whensoever 
no  issue  is  remaining  of  the  one  donee,  so  as  the  state  taile  is 
spent,  the  donor  may  after  the  decease  of  the  surviving  donee 
enter  into  that  moity  (5). 

«  And 
..^ —  -> 

(1)  Ace  ant.  48.  a.  and  there  the  reason  is  more  fully  expressed, 
(a)  Ace.  Perk.  sect.  174. 

(3)  Ace.  Sect.  398.      See  also  a  Co.  55.  a.  &  b.  ant.  180.  b.  post.  189.  a* 
299.  b. 

(4)  But  lord  Coke's  correction  is  not  conformable  either  to  L.  and  M.  or 
the  Roh.  edition. 

(5)  See  Hob.  33. 
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<^  And  the  reason  isj/onunntch  as  the  inheritaneety  S^J*    Lk" 

ileian  in  this  Chapter  hath  often  said,  and  the  reason  isy  which  ia 

worthie  of  observation,  for  then  we  are  truely  said  to  know  any 

Arist.  1.  Meta-   thing  when  we  know  the  true  cause  thereof.  Tunc  unumqtAodque 

pl'J*-  $we  dicmur^  cum  prmam  causam  scire  puianuts*    Scire  autem 

propria  est  rem  ratione  et  per  causam  cognoscere, 

yirg.  a  Georg.  Felix,  gtd  potmt  rfrum  cognoscere  causas. 

And  therefore  all  students  of  law  are  to  apply  their  principall 
indeavour  to  attaine  thereunto,  all  which  is  implyed  by  the 
words  and  several  Sfc.  in  this  Section. 
,  Here  the  cause  of  the  entrie  of  the  donor  into  a  moitie  in  this 

case  is,  that  in  as  much  as  the  inheritance  is  severall,  the  rever- 
(Poftt  191.  b.  sion  is  severall.  Therefore  upon  the  several]  detennination  of 
Hob.  33.;  fj^Q  estate  in  taile,  the  donor  may  enter.    And  the  law  termeth 

a  reversion  to  be  expectant  upon  the  particular  estate,  because 
the  donor  or  lessor,  or  their  heirs,  after  every  detennination  of 
any  particular  esta^,  doth  expect  or  look  for  to  enjoy  the  lands 
or  tenements  again. 

Djer,i4ELaoo.      '*  The  reversion  of  them  in  Um>  is  several^  SfcJ*  Hereby,  and  by 

this  SfCn  is  ImplyeJI,  that  upon  one  joint  or  entire  gift  or  lease 
there  is  one  joynt  or  entire  reversion,  and  upon  several)  gifts  or 
leases  there  be  severall  reversions.  And  this  is  to  be  understood 
of  the  reversion  in  the  donor  or  his  heires.  But  albeit  the  gifts 
or  leases  be  severall,  jret  if  the  donors  or  lessors  grant  the  re« 
version  to  two  or  more  persons  and  their  heires,  they  are  joyn- 
tenants of  the  reversion.  And  so  it  is  of  a  remainder.  And 
therefore  if  a  gift  be  made  to  two  men  and  the  heires  of  their 
two  bodies  begotten,  the  remainder  to  them  two  and  their  heires, 
(%  Co.  60.  b.  they  are  joyntenants  for  life,  tenants  in  common  of  the 
Post  999.  b.)     state  taile,  and  joyntenants  of  the  t^  fee  simple  in  re-  r\  847] 

mainder;fqr  they  are  jo^t  purchasers  of  the  fee  sim-  [_  n    J 
pie,  and  the  remainder  m  fise  is  a  new  created  estate, 
but  the  reversion  remaining  in  the  donor  or  his  heirs  is  a  part 
of  his  ancient  fee  simple. 

Sect.  284. 

A'SD  as  if  is  said  of  males,  in  the  same  manner  it  is  where  land  is 
-^  given  to  tu)0  femaUs,  and  to  the  heires  of  their  two  bodies  engendred. 

44£.3.tit  TF  a  man  siveth  lands  to  two  men  and  one  woman>  and  the 
TaUe.13.  A  heires  of  uieir  three  bodies  begotten,  m  this  case  they  haye 

rAot.ft6.b.)  severall  inheritances;  for  albeit  it  may  be  said,  that  the  woquui 
Yot^.  '  may  by  poss^ty  marry  both  the  men  one  after  another  3  yet 
i56.b.  Aiit46.b.  first,  At  cannot  marrie  them  both  in  pr^esentif  and  the  law  will 
10  Go.  60.  b.)     never  intend  a  possibilitie  upon  a  possioility,  as  first  to  marrr  the 

one,  and  then  to  marry  the  other  (1) ;  secondly  the  form  or  the 

gift 


(1)  Yet  in  fol.  ao.  b.  lord  Coke  allows  a  present  estate  tail  hi  a  case  of 
AntMe poasibiUty  equal  ta  that  here  supposed^  namdy,  the  case  of  a  gift  to 
the  husband  of  i4.  and  the  wife  of  JB.  and  the  heirs  of  their  bodies.  See  further 
on  this  head,  Vin.  Abn  tit.  PasiJ6t%,  and  Feame  on  Contfaig.  Rem.  dd  ed. 
176.— [Note  63.] 
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gift  is,  to  the  heires  of  their  three  bodies,  which  is  not  possible, 

and  therefore  they  shall  have  several  inheritaiices.    And  so  it  is, 

if  a  ffift  be  made  to  one  man  and  to  two  women,  mutatis  mutandis. 

In  toe  same  manner,  if  a  gift  in  talk  be  made  to  a  man  and  his 

mother,  [m]  or  to  a  man  and  his  sister  (2),  or  to  him  and  his  [m]  18  £.  3. 39. 

aunt,  &c.  in  this  and  like  cases,  albeit  the  gift  is  made  to  a  man  7  H.  4. 16. 

and  a  woman,  jel  Aey  have  severall  inheritances;  because  they 

cannot  marry  together,  and  are  within  the  rule  and  reason  of 

oor  wdior. 

Sect  285. 

jf  LSO,  if  lands  be  given  to  two  and  to  the  heires  of  one  of  them,  this 
is  a  goodjoynture^  and  the  one  hath  a  freehold,  and  the  otiier  a  fee 
dmple.  And  if  he  which  hath  the  fee  dieth,  he  which  hath  the  freehold 
shml  have  the  entiertie  by  survivor  for  terme  of  his  life.  In  the  same 
manner  it  is,  where  tenements  be  given  to  two  and  the  heirs  of  the  bodu 
if  one  of  them  engendred,  the  one  hath  a  freehold,  and  the  other  a  fee 
taile,  Sfc, 

'DT  this  Section,  and  the  4^.  in  the  end  of  it,  they,  are  joyn-  (a  Co.  60.  b.) 

tenants  for  life,  and  the  fee-simple  or  estate  taile  is  in  one 
of  ihem;  and  because  it  is  by  one  and  the  same  conveyance, 
thej  are  joyntenants,  and  the  fee>simple  is  not  executed,  to  all 
purposes  as  hath  been  said  before  (3).  ^Sect  1163.) 

If  a  fine  be  levied  to  two,  [n]  and  to  the  heires  of  one  of  r^i  ^^  -g^  ^  ^^ 
them,  by  force  whereof  he  is  seised,  he  that  hath  fee  dieth,  and  10.  1 1 H.  4. 55. 
after  the  jo^tenant  for  life  dieth,  and  an  estranffer  abates,  in  this  31  ,£•  3-  ^^ 
case  the  heire  may  either  suppose  the  fee*simple  executed,  and  ^^^i^s,  19. 
have  an  assise  of  Mortdauncester,  the  words  or  which  writhe.  Si  ilortd.  B.  50 
R.  voter fuit  seisitiu  die  ^  obOt  in  dominico  suo  ut  de  feodo ;  4  £.  3.37. 
which  cannot  be  said  of  him  that  hath  but  a  remainder  expectant  F.  N.  B.  196. 
upon  an  estate  for  life;  but  in  respect  that  he  is  seised  of  a  fee  319.   4  £•  3- 
simple,  and  of  a  joynt  estate  in  possession,  the  words  in  the  writ  ^^^^  ^^^' 
be  true,  that  he  was  seised  in  dominico  suo  ut  de  feodo  (4}.  Like-  (g  c<^  61!) 
wise  the  heir  may  have  a  writ  of  right,  which  also  in  some  sort  (1  Ro.  Abr. 
proves  the  fee  simple  executed ;  or  the  heire  may  have  a  scire  686.) 

facias  to  execute  the  fine,  by  which  the  heir  supposeth  C^^  ^^'  -) 
ri84T|  ^  ^^^  ^^  ^^^  ^'^^  I^^^  executed,  or  he  may  mamtaine 
I  1^^  *J  a  writ  of  intrusion  where  the  heire  maketh  the  like  sup- 
position, and  shall  terme  it  a  renuunder  (i^*  And  yet 
when  land  is  given  to  two  and  to  the  heireflTof  one  01  them,  he  in 
the  remainder  cannot  grant  away  his  fee  simple,  as  hath  been 
said  (s). 

Sect. 


'*  *pf 


(2)  See  Dy.  326.  a. 

(3)  Ant.  182.  b.  See  also  post.  297.  b.  Feameon  Gonting.  Rero.*S3,  H- 
36.28,29.  Bro.  Nouv.  Cas.  pi.  2iio.  303. 387.  These  refinrances  will  introduce 
tiie  reader  to  most  of  the  learning  on  this  curious  point. 

(4)  See  however  Bro.  Nouv.  Cas*  pi.  115.  which  is  contra. 

(1)  Ace.  F.  N.  B.  204.  E.  ^  So  also  such  heir  shall  have  a  writ  of  entry  in 
^cmsmitfiaisii,  where  the  survhing  tenant  for  life  aliens  in  F.N.B.  207.8. 
— [Nolft64«] 

(2)  See  ant.  182.  b.— There  is  a  seeming  diflicidty  in  this  passage.  But 
I  Goncetye  lord  Coke's  meaning  to  be,  thaL  thoiwh  for  some  purpoaes  the 
^eptate  fbr  life  of  the  jqintfipftnt  hwiay  the  fee  is  wtin(B^  fiwm  and  uMiwgcd 


1 84.  b.]  Of  Joynlenanls.     L.  3.  C.  3.  Sect.  266. 


.  Sect.  286. 


jd  LSOf  if  two  joyntenants  be  seised  of  an  estate  in  fee  simple ,  and  the 
one  grants  a  rent  charge  by  his  deeato  another  out  of  that  which  be-- 
langeth  to  him  (3)9  in  this  case  during  the  life  of  the  grantor  the  rent  charge 
is^ectuall;  but  after  his  decease  the  grant  of  the  rent  charge  is  votd, 
as  to  charge  the  land,  for  he  which  hath  the  land  by  survivor  smU  hold  the 
whole  land  disc/iargea.  Afid  the  cause  is^  for  that  he  which  surviveth 
claimeth  and  hath  the  land  by  the  survivor  (4)  and  hath  not,  nor  can  chime 
any  thing  by  descent  from  lus  compamon,  S^c.  But  otherwise  it  is  if  par- 
ceners, Jor  tf  there  be  two  parceners  of  tenements  in  fee  sinmle,  and  before 
any  partition  made  the  one  chargeth  that  which  to  her  belongeth  by  her 
deed  with  a  rent  charge,  l^c.  and  after  dieth  without  issue,  by  which  that 

which 

in  his  greater  estate,  yet  for  granting  it  is  not  so,  but  both  estates  are  in  that 
respect  consolidated  notwithstanding  the  estate  of  the  other  iointenant ;  and 
therefore  that  the  fee  cannot  in  strictness  of  law  be  granted  as  a  remainder 
eo  nomine,  and  a^  an  interest  distinct  from  the  estate  for  life.  This  explanation 
is  confirmed  by  a  note  in  a  Coke  upon  Littleton  I  have,  in  which  it  is  strongly 
observed,  that  *'  the  two  estates,  viz.  for  life  and  in  fee,  or  rather  one  knotted 
**  estate,  are  so  confounded  together  in  one  person,  that  he  cannot  sever  them 
**  and  make  them  distinct  estates,  for  he  cannot  grant  the  estate  for  life  re- 
**  serving  to  himself  the  fee  simple,  nor  can  he  grant  the  fee  simple  and  reserve 
**  the  estate  for  life,  but  he  may  pass  away  all  his  interest  by  feofibient,  or  he 
**  may  forfeit  all/*  See  Bro.  Nouv.  Cas.  pi.  115.  It  abo  much  agrees  with  the 
language  of  lord  Coke's  report  of  Wiscot's  case,  especially  where  he  observes, 
that  when  an  estate  is  made  to  three  and  the  heirs  of  one,  Ae,  who  hath  t/tefee, 
cannot  grant  over  his  remainder^  and  continue  in  himself  an  estate  for  Itfe,  for 
which  lord  Coke  cites  is  E.  4. 3. b.  See  3  Co.  61.  a.    Besides  if  the  passage 
here  should  be  understood  to  signify,  that  the  jointenant  havinff  the  fee  coiud 
not  in  any  form  pass  away  the  fee  subject  to  the  estate  of  the  oUier  iointenant, 
it  would  not  only  be  contrary  to  the  power  of  alienation  necessarily  incident 
to  a  fee  simple,  out  would  be  inconsistent  with  lord  Coke's  own  doctrine  in  a 
subsequent  part  of  his  commentary.    See  the  case  of  an  estate  to  father  and 
ton  and  the  neirs  of  the  father,  post.  367.  b.  See  also  post  Sect.  578.  Indeed 
lord  Coke's  position  thus  oualified  appears  to  have  a  strictness  in  it,  which 
with  some  may  perhaps  renaer  it  questionable.    However  he  seems  iustified 
by  the  words  ox  the  year-book,  whidi  he  cites  as  his  authority ;  for  they  are, 
that,  iftno  haoe  land  to  them  and  the  heirs  of  one,  he  toho  hath  fee  cannot  grant 
the  reversion  of  his  companion  to  another ;  but  tf  both  alien  all  passeth.    See 
further  as  to  grant  of  a  remainder  or  reversion  by  one  having  a  present  and 
previous  estate,  Shepp.  Touchstone,  237.  and  Shepp.  Common  Assur.  1 3, 1 3  *• 
—[Note  65.]   • 

(3)  4t^  in  L.  &  M.  &  Roh. 

(4)  ^.  in  L.  &  M.  &  Roh. 

*  Wktrt  UmdM  were  UmUd  totheutttf  h^for  life,  remmnder  to  truitta  during  the 
Vfe«fK.to  frenrve  conixnetnt  remaindert ;  remamder  t$  hit  foitf  tiicc<«ttid^tfi  tail  wude, 
mid  fir  dmuU  ef  radk  imue,  to  the  right  heirt  tf  A. ;  Mr.  Feame  imu  tf  opintMi  that  il 
WM  jUit^  ipfcg&gf  A's.  Vfe  eittUamd  remaiitdererreverwm  infee  wrenattoeemmdid^ted, 
u  to  rmder  U  impomkiUfor  A.  I»  commf  hu  remtdmdgr  or  rsoflrrimi  m  fee,  Mjwrately 
m^d  diUmcttyfrmnldtlifk  ettaU,  To  obnoU  ihit  dotibt,he  rtnmmendoil  t^f  the  Umi 
diouldhecom)eyediothefrepooedrtleateeandhuheir9,tothe%iKifA,firjfei 
to  Oie  truUea  for  pretemng'  wutingaU  remainden  during  hit  Ift,  remmder  to  iheoim 

tfA^meeetmdyiHtailmMi  hy  uajf  ^  eoifixpuaim  or  ttUiklUkmem  tf  ihote  um  wider 

thetetUemewt;  wUh  the prepoHd  ramdnden our. 
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widch  belohgeth  to  her  descends  to  the  other  parcener ^  in  this  case  the  other 
parcener,  shall  hold  the  land  cliarged,  S^c.  because  she  canie  to  this  moity 
by  descent,  as  heir,  S^c. 

**fJLAIME  any  thing  hy  descent  frdm  his  companion^  S^c.*' 

By  which  4*c.  is  implyed,  that  so  it  is  if  one  joyntenant  il'u'^'  ^^•♦•307. 
acknowledge  a  recognisance  or  a  statute,  or  suffireth  a  judgment  L  h.  l^'^^ 
in  an  action  of  debt,  &c.  and  dieth  before  execution  had,  it  shall   10  £.3. 34. 
not  be  executed  afterwards  (5).     But  if  execution  be  sued  in  x?  R<  a.  tit. 
the  life  of  the  conusor,  it  shall  bind  the  survivor.    And  it  is  ^^^JW»  ^6- 
further  implyed,  that  both  in  the  case  of  the  charge  and  of  the  vide  Se^t    8a 
recognisance  statute  and  judgment,  if  he  that  chargeth,  &c.  (6  Co.  79.  a.) 
survive,  it  is  eood  for  ever. 

And  so  it  is  [0]  if  a  man  be  possessed  of  certaine  lands  for  [oj  9  H.  6*.  3^1. 
term  of yeares  in  the  right  of  his  wife,  and  granteth  a  rent  charge,  ^^^\  ^'  ^'*<'- 
^and  dveth,  the  wife  shall  avoyd  the  charge  (6) ;  but  if  the  hus-  ^       '^ 
band  nad  survived,  the  charge  is  good  during  the  terme. 

If 41  villeine  purchase  lancb,  and  binde  himselfe  in  a  recog- 
nisance, if  the  lord  enter  before  [p]  execution,  the  lord  shall  [p]  8  E.  3. 
avoyd  the  same,  as  hath  been  said.     But  otherwise  it  is  if  he  ^^'  SxecQtkm. 
had  made  a  lease  for  yeares,  for  the  reason  that  Littleton  here  ^^^''*''>* 
yieldeth  in  this  Section  (7). 

If  two  joyneten^ts  be  of  a  terme,  [q]  and  the  one  of  M  14  H.  8.  m. 

tl857]  *^®™  g'*^  *®  ^'  ^'  ^^  »-  if  he  pay  to  him  ten  pound  '^^^\^' 
^  J  before  McAae2ma<«e,  that  then  he  shall  have  his  terme,  J^^^*"**  **"«  » 
the  grantor  dyeth  Uafore  the  day,  /.  S,  paves  the  §  umme  rruich*«  L  97. 
to  his  executors  at  the  day,  yet  he  shall  not  have  the  tearme,  but  o  Co.  35.  s  Ro. 
the  survivor  shaU  hold  place ;  for  it  was  but  in  nature  of  a  com-  ^^r*  88»  89. 
munication  (1) :  but  if  he  had  made  a  lease  for  yeares,  to  begin  ^^  ^^'  ®^' 
at  Michadmasse,  it  should  have  bound  the  survivor  (s).  ^  '^ 

And  where  Littleton  putteth  the  case  of  a  rent  charge,  it  is  so 
likewise  implyed,  that  if  one  joyntenant  granteth  a  common  of 
pasture,  or  of  turbary,  or  of  estovers,  or  a  corody,  or  such  like,  45  £.  3. 13. 
out  of  his  part,  or  a  way  over  the  land,  this  shiul  not  bbd  the  Vide  Sect.  5289. 
survivor :  for  it  is  a  maxime  in  law,  ih^Xjus  accrescendi  prafertur 
.  oneribus ;  and  there  is  anoUier  maxime,  that  alienatid  rei  pratfer- 
,turjuri  accrescendi, 

U  one  joyntenant  in  fee  simple  be  indebted  to  the  king,  and 
dyeth,  [r  J  after  his  decease  no  extent  shall  be  made  upon  the  N  4'>  -A**.  36. 
land  in  the  hands  of  the  survivor.  FN^B^  ^lo  Q 

If  a  recovery  be  had  against  one  joyntenant,  who  dyeth  be-  p^  Com.  341. 
tore  execution,  the  survivour  shall  not  avoid  this  recovery :  (i  Co.  86.  Pmt. 
because  that  the  right  of  the  moitie  is  bound  by  it.  359.  a.) 

If  one  joyntenant  in  fee  take  a  lease  for  yeares  of  an  estranger 

Sr  deed  inclented  and  dyeth,  the  survivour  shall  not  be  bound  by 
e  conclusion;  bepause  he  clairmes  above  it,  and  not  under  it. 

''And 


(5)  See  ace.  7  H.  7.  13:  b.  &  a  Ho.  Abr.  88. 

X6)  Yet  the  husband*s  alienation  of  the  term  itself,  or  of  any  part  of  it,  Innds 
the  wife  surviving.  Post.  351 .  a.  .  The  reason  of  this  difference  is  explained 
post.  185.  a.  It  is  also  well  explained  in  Finch's  L.  1 3  and  98.  and  in  the  New 
Abridgment,  tit.  Baron  etfeme^  C.  2.  See  further,  1  Vem.  396.— [Note  66,] 

(7)  See  also  the  reason  given  in  Sect.  389.  Plow.  419.    See  further  466. 

(1)  See  Dy.  337.  a. 

(2)  See  post.  Sect.  289. 
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**  And  ike  cause  is^Jbr  that  he  wkick  survioeih  daimeth  and  hath 

the  land  by  the  survivor ,  Sfc"    Here  again  Littleton  sheweth  the 

reason :  and  the  cause,  wherefore  the  sunrivour  shall  not  hold 

the  land  charged,  is,  for  that  he  clajmetti  the  hmd  from  the  first 

feoffor  (3),  and  not  by  his  companion,  which  is  Littleton's  mean- 

{$]  14E.4.  i.U   ing  when  he  saith,  (that  he  claitneth  by  surmor)  for  [s]  the 

i8  E.  t.  surviving  feoffee  may  plead  a  feoffment  to  himself  without  any 

Bride*  830.       mention  of  his  joynt  feoffee  (4).    And  this  b  the  reason,  that  if 

^aiL  ^a?'^  two  joyntenants  be  in  fee,  and  the  one  maketh  a  lease  for  yeares, 

38 £.  3.96.        reserving  a  rent  and  dyeth,  the  surviving  feoffee  [/]  shall  hare 

8  H.  6. 35.         the  reversion  by  survivor,  but  he  shall  not  have  the  rent,  because 

Yid.  46  £.  3.77-  he  claimeth  in  from  the  first  feoffor,  which  is  paramount  the  rent. 

a  &  3^.  187.  ^  ^^^  charge  out  of  his  part,  and  after  releaseth  to  his  joynt 

lib.  1 ,  fol.  96.  companion  and  dyeth,  he  shall  hold  the  land  charged,  for  that  he 

Vide  lib.  0.  is  out  of  the  reason  and  cause  set  downe  by  Littleton^  because  M 

fol.  78, 79.  claimeth  bot  by  survivor,  iA  as  much  as  the  release  prevented  the 

flnriH  6  fi  a  **"*®-    ^^^  of  this  opinion  was  Littleton  himselfe  [n]  before  tbfe 

oEl^Dyeri^.  ^ition  of  his  booke.    But  all  men  agree,  that  if  A.  B.  and  C. 

be  jovntenants  In  fee,  and  A.  chargeth  his  part  and  then  r^ 

[w]  37  H.  8.  leasetn  to  B,  and  his  heirs,  and  dyeth,  that  the  [«d]  charge  is 

tit  AlieoatioD,  ffood  for  ever ;  because  in  that  case  B,  cannot  be  in  firom  the 

^'•31-  first  feoffor,  because  he  hath  a  joynt  companion  hit  the  time  of 

40  £.3!  41  b.  ^^  release  made,  and  several  writs  c/fpracipe  most  be  brought 

33  H.  6. 5.  against  diem  (5).    And  albeit  the  release  of  oM  joyntenant  to 

aa  H.  6. 43.  b.  the  residue  of  the  joyntenants  mdces  no  d^^ree  hi  supposition  0f 

per  Pole.  law,  neither  is  there  any  severall  estate  between  them,  but  the 

^J^       -  estate  ofhim  that  releaseth  is  as  it  were  extinguished  and  drowned 

33  £.  3.  ^°  ^^  estate  and  possession,  so  as  one  prache  lyeth  againit 

ATowrv,  195.  them  (7),  yet  shall  they  hdd  tiie  haid  charged  as  is  olbrattid. 

14  H.  8.  a.  (6)  As  if  tenant  for  Hfe  gnmt  a  rent  charge^  and  afker  svrrendrelh 

L^' •^'^^'  his  estate  to  the  lessor,  albeit  the  estate  chamd  be  drowned, 

6  cT  70  ?  and  the  lessor  is  not  in  by  him,  yet  he  4iall  hold  it  chaiged  (8).' 


79 

8  Co.  145. 

9  Co.  107.  b. 
Post  033.  b.) 


*•  But  othemise  it  is  -ofparcenerSf  for  if  there  be  twf  foreenets^ 
Sfc.**  This  is  to  be  intended  as  well  of  parcenen  by  custome  as 
of  parceners  by  the  common  law ;  and  nere  k  nopiyed  Ae  rea- 
son  of  the  diversitie,  for  that  the  survivor  doth  daime  above  the 
charge,  and  tbe  heire  by  descent  under  the  eharge  (9). 

Sect. 


(3)  For  this  same  reason  a  wife  shall  not  have  dower  out  of  lands  of  which 
her  husband  was  jointenant.  Ant.  37.  b.  See  post.  385.  a.  a  case  of  war- 
ranty  depending  on  the  same  principle.— [Kote  07.] 

(4)  Ace.  F.N. B.  319.  B. 

(5)  As  to  the  partial  effect  of  such  a  releate  on  the  jomtenancy,  see  post. 
dectt  3^4* 

<G)  It  should  be  13.  a. 

(7)  See  the  case  of  waste  in  BrownL  Rep.  338. 

(8)  Ace.  338.  b.  333.  b. 

(9)  In  Calthrope's  reading  on  Copyholds,  64.  the  doctrine  of  admission  pn 
the  death  of  copyholders  being  jomtenants  or  parceners  is  stated  accordinir 
to  this  diversity.  •  ^ 
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i 

ALSOy  if  there  be  two  joyntenmnts  of  land  in  fee  simple  within  a 
"^^  bormgn  where  lands  andteftements  are  devisable  by  testament y  and 
if  the  one  of  the  said  twojoontenants  deviseth  that  which  to  him  belongeth 
by  his  testament,  S^c,  and  cneth,  this  devise  is  voide.  And  the  cause  is,  for 
that  no  devise  can  take  effect  till  after  the  death  of  the  devisor,  and  by  his 
death  all  the  land  presently  commeth  by  the  law  to  his  companion^  which 
surviveth^  by  the  survioor;  the  which  he  doth  not  claime,  nor  hath  any 
thing  in  the  land  by  the  devisor,  but  in  his  owns  right  by  tlie  survivor 
accordisig  to  the  course  of  law,  8fc,  and  for  this  cause  such  devise  is  voidi 
But  otherwise  it  is€f  parceners  seised  of  tenements  devisable  in  like  case 
of  devise,  ipc.  cau8&  qui  Bupri. 


^^Y  his  testamenty  S^cP    Either  in  writiog  or  nuncupathre,  i  B1.R.  476. 
aooordiDiF  to  the  costotne.  ?  ®3*"-  *438. 

^  Amb.  617. 

'*  JndthecaMseis^Jbrikatm^densecantakeeffecttittafterike  f^|^^^'^' 
death  of  the  devisor  (10)  and  by  his  aeath  all  the  land  £q.  CtL  Akiya. 

[18571  presently eommeth  buthe  laa tohis eonymdan,  t^  ifcJ^ 
^  Y^^  J  Here  both  their  dfaimes  commence  at  one  instant; 

and  altlioagfa  an  vis^bsi^  est  unumindMsiiiie  tempore  Fl.CoiD.inFiil- 
^uod  wm  est  tempus  nee  pars  temporis,  ad  juod  iamen  partes  n^nton'*  case. 
temperis  eonneetuninr,  and  that  instans  estjtnu  unius  temporis  et 
prineifnum  akerins  (1);  yet  iu-considemtion  of  lair  there  Is  a 
priontie  of  time  in  an  instant,  as  here  the  survivor  is  prefenrctd 
before  the  devise;  for  Littleton  saith,  that  the  cause  is  that  no 
devise  can  take  efiect  till  after  tihe  death  of  the  devisor,  and 
by  Ida  Beath  all  the  land  presently  commeth  by  the  law  to  his 
companion.    Whereby  it  appeareth.  Aat  Lmleton  by  these 
woroa  post  mortem  et  per  mortem^  ttiough  they  jump  at  one 
inacaat,  yet  ailovreth  priority  of  tbne  in  the  instant  which  he 
distingwUicfth  by  per  saud.post.  And  the  reason  of  this  prioritie  r  Plovd.  »sfi,  b. 
jw,  that  the  9urvivotti  di^rmeth  by  the  firstfeoSbr  (as  hath  been  ^^  3o.  a.) 
said)  and  therefore  in  judgm^t  oi  law  his  title  is  paramount 
the  title  of  the  devisee,  and  consequently  the  devise  void, 
and  the  rule  of  law  is,  that  jus  accrescendi  prafertur  tdtima 
feohmtaU^A). 

Two  fiwisjovntenanta  of  a  leaae  for  yeaves^  one  of  thon.  taketh  (PSowd.  418. 
husband  aodrmetfa,  yet  the  tenne  shall  survive ;  for  though  all  Hob.  3. 
chattels  reals  are  men  to  the  husband,  if  he  survive,  jret  Ibe  ^'^-  ^''*  3^*) 
.  wrvMTor  between  ue  joyntenants  b  the  elder  title,  and  after  the 

marriage 

t 

(10)  Acc.  ante  4li|.-a*^b.  siB  a  itaaon  for  the  goodness  <ff  a  devise  by 
husband  to  wife. 

(1)  Therefore  in  fltzwilUam's  case,  6  Co.  3a.  it  was  argued,  that  the 
indulgence  of  the  law  in  connecting  two  tiaiies  to  make  one  instant  tnne  cannot 
be  extended  to  three  times.  See  post.  298.  a.  a  case  in  which  priority  of  time 
in  an  instant  is  allowed,  for  sidce  of  saving  the  remainder  in  fee  of  a  rent  from 
the  efito  of  asuiipen^oii  of  the  particular  estate.^Note  68J 

<a)  Astc.  as  to  goods.  Office  nf  £xec  ed.  1676,  p.  26.  JPerk.  ^ct.  526. 
Swjiib..«n  Tcsfiam.  part  .3.  sect.  .6. 

F  a 


Vv^ 
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oiarriage  the  feme  continued  sole  possessed ;  for,  if  the  hus- 
band dyeth,  the  feme  shall  have  it,  and  not  the  executors  of 
the  husband  (3).    But  otherwise  it  is  of  personall  ffoods. 
1  H.  5.  Execa-       If  a  man  be  seised  of  a  house,  and  possessed  of  oivers  heir- 
ton,  108.  lomesy  that  by  custome  have  gone  with  the  house  from  heire  to 

heire,  and  by  his  wDl  deviseth  away  the  heirelomes,  this  devise 

is  void;  for  Littleton  here  saith,  the  will  taketh  effi^  after 

his  death,  and  by  his  death  the  heirlomes  by  ancient  custome 

are  vested  in  the  heire  (4),  and  the  law  preferreth  the  custome 

before  the  devise.    And  so  it  is  if  the  lord  ou^ht  to  have  a 

herriot  when  his  tenant  dieth,  and  the  tenant  devtseth  away  all 

his  goods,  yet  the  lord  shall  have  his  herriot  for  the  reason 

aforesaid.    And  it  hath  been  anciently  said,  that  the  herriot 

[x]  Fleta,  !ib.  a.  i^all  be  paid  before  the  mortuary,     [xj  Imprimis  autem  debet 

«P-  60-  (5)        guilibet^    gut  testaverit,   dominum  suum   de   meliore  re  quam 

Bracken  Jib. «.    ^^^^^^  ^ognoscere,  et  postea  ecdesiam  de  alid  meHorel  S^c. 

BmtoD,ibl.i78.  wherein  the  lord  is  preferred,  forthat  the  tenure  is  of  him.    This 

Lunb.  foL  119.  dutie  to  the  lord  is  very  antient;  for  in  the  laws  before  the 

6**  Conquest  it  is  said,  sive  quis  incurid,  site  morte  repejitind,/uerit 

intestat*  mortuus,  dominus  tamen  nuUam  rerum  marum  partem 
(pneter  eam  qua  jure  debetur  kerioti  nomine  J  sibi  astumito  (6). 
In  the  8axon  tongue  it  is  called  heregeaty  as  much  to  toy 
(as  I  take  it)  as  the  lord's  [beste] ;  for  here  is  lord,  and  geat  is 
[beste].    But  let  us  retume  to  Littleton. 

*f  But  othervjise  it  is  of  parceners  seised  ef  tenements  deviseable 
in  like  case  qf  devise^  S^c.  caus&  qu4  suprd. 

The  reason  is  evident,  for  that  there  is  no  survivour  between 
coparceners,  but  the  part  of  the  one  is  descendible,  and  conse- 
ouently  may  be  devised. 

«-  Sect.  288.  P2^] 

ALSO,  it  is  commofily  said,  that  every  jointenant  is  seised  of  the  land 
•^-*  which  he  holdeth  jointly  (1)  per  my  et  per  tout;  and  this  is  as  muck 
to  say,  as  he  is  seised  by  every  narcell  and  oy  the  whole,  jfc.  and  this  is 
true,  for  in  every  parcell,  and  by  every  parcell  and  by  all  the  lands  and 
tenements,  he  isjoyntly  seised  with  his  companion  (2). 

Vide  Sect.  697.    **JLSO,  it  is  commonly  said,  4-c."    That  is,  it  is  the  common 

opinion,  and  communis  opinio  is  of  good  authoritie  in  law. 
A  eommuniohaercantid  non  est  recedendum  (3),  which  appearetli 
here  by  Littleton. 

''Per 


(3)  See  ante  46.  b.  post  351.  a.  and  the  case  of  a  purchase  by  husband  and 
wife  jomtly,  the  former  being  a  villein,  in  a  Ro.  Abr.  733.  D.  pi.  9. 

(4)  Ace.  ante  18.  b. 

<5)  It  should  be  cap.  57; 

(6)  See  this  same  passage  cited  ante  176.  b^ 

(1)  4*c.  in  L.  &  M.  &  Roh. 

(2)  4*6.  in  L.  &  M.  &  Roh. 

(3)  Tliis  same  maxim  is  cited  post  399.  b.  and  364.  b.  In  Wingate's  Max- 
ims, 759,  there  is  a  variety  of  casescoUeoted  to  illustrate  the  application  of 
this  rule.     Other  rules  immediately  connected  with  this  are,  that  comniunis 

error 
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•     ^  Per  my  etper  tout.**      Et  ik  iotum  tenet  et  nikil  tenets  scil.  (Post.  350.  m. 
totum  coHJuncttmy  et  nihil  per  se  separatim*    Arid  albeit  they  are  *  ^'  ??*  **og  x 
80  seised  (as  for  example  where  there  be  two.  joyntenants  in  videBmcton 
fee)  yet  to  divers  purposes  each  of  them  hath  but  a  right  to  a  ub.  5.  fo.  430. 
moitie;  as  to  enfeoffe  give  or  demise,  or  to  forfeit  (4)  or  lose  Britton,cap.  35. 
by  default  in  a  pracipe  (5).    If  my  villein  fy]  and  another  fleta,lib.3. 
purchase  lands  to  them  two  and  their  heires,  I  may  enter  into  ^^V*^' 

amoily.  i8E.2.Bre!83i. 

.  35  H.  6. 39.  Vide  the  aecorid  part  of  the  lostUutei  upon  the  6  chapter  of  the  statute 
.de  bi^mik. ,  Fieta,  lib.  1 .  cap.  98.  40  Au.  79.  48  £.  3.  .16.  [y]  Vid.  6'  £.  3.  4. 
7  £.  4. 129.     1 1  £1.  Djer,  183.    (3  Co.  58.  a.   Cro.  Jam.  91.     1  Leoii.  47.) 

And  where  all  the  joyntenants  joyne  in  a  feoffment,  every  of 
them  in  judgment  of  law  doth  give  but  his  part  (6).  •  If  an  alien 
and  a  subject  purchase  lands  joyntly,  the  king  upon  office  found 
shall  have  but  a  moity  (7).  And  Littleton  afterwards  in  this 
Chapter  (8)  saith,  that  one  joyntenant  hath  one  moity  in  law,  and 
the  other  Uie  other  moity.     And  therefore  if  two  joyntenants 

be  [z]  and  both  they  maike  a  feofiment  in  fee  upon  condition,  [%']  pi.  Com.  m 

and  that  for  breadi  thereof  one  of  them  .shall  enter  into  the  Bmwoing'scaae, 

whole,  yet  he  shall  enter  but  into  a  moitie,  because  no  more  in  ^"^-  (*33-  ^) 

judgment  of  law  passed  from  him  (9):  and  so  it  is  of  a  gift  in  ^  ^*^'  ^^'  "'^ 
taile  or  a  lease  for  life,  &c. 

.  Yet  every  joyntenant  may  warrant  the  whole ;  [a]  because  a  [a]  Vide  the 

man  may  warrant  more  than  passeth  from  him  (10).  second  part  of 

If  two  joyntenants  make  a  feofiment  in  fee  [b]  and  one  of  the  ^**®  Institute* 

feoffors  dye,  the  feoffee  cannot  plead  a  feofiment  from  the  sur-  chaDter  of 

vivorofthe  whole,  because  eacn  of  them  gave  but  his  part;  the  statute  of 

but  otherwise  it  is  on  the  part  of  the  feoffee,  as  hath  been  said  bigamis. 

before.  M  w  E.  4. 6- 

And  where  two  joyntenants  be,  the  one  of  them  [c]  may  make  f^u**  ^^' 

the  other  his  baylife  of  his  moity,  and  have  an  action  of  account  said.^' '   ^^' 

(1 1)  against  him.    And  one  jojrntenant  [d]  may  let  his  part  for  [c]  31  £.  3. 60. 

yeares  or  at  will  to  his  companion.  (Post.  soo.  b.) 

-  If  two  joyntenants  be  of  certaine  lands,  and  the  one  of  them  ^  ^  ^  ^-  3* 

by  deed  indented  [e]  bargaineth  and  selleth  the  lands,  and  the  ^^r?  103.  b. 

335«  a.) 
[e]  6  £.  6.  dt.  Faits  inrolL  9  Br.     (Cro.  Cha.  217.  569.    1  Co.  173.) 

other 


trrorfacitjtUf  and  res  Judicata  pro  veritatehabetury  andalso  that  minima  mutanda 
sunt  qua  ceriam  interpretationem  habueruttt,  aa  to  which  see  post.  365.  a. 
Hob.  147.  Wing.  Max.  758.  and  ant.  53.  b.  in  the  margin.— -In  a  late  ecclesi- 
astical case  of  great  importance,  in  which  bonds  of  resignation  were  condemned 
by  the  supreme  court  of  appellant  jurisdiction,  these  four  maxims  appear 
to  me  to  nave  included  the  cnief  topic  of  argument  in  favoiur  of  such  bonds. 
— rNote.69.] 

(4)  Ace.  as  to  copyholders  being  jointenants^  Calthrope's  Reading,  97.  Kitch. 
French  ed.  8!2.  a. 

(5)  See  ant.  135.  b. 

(6)  Ace.  11  H.  7.  a.  pi.  5. 

(7)  See  ant.  iSo.  and  note  2,  there. 

(8)  Post.  Sect.  291. 

(9)  See  ant.  47.  a.  &  post.  214.  a.  the  case  of  a  lease  by  two  jointenants 
with  reservation  of  rent  to  one,  and  the  difierence  there  taken  between  such  a 
lease  by  parol  and  one  by  deed  indented.  ■  See  aJso  Dy.  263.  a. 

'    (10)  See  post.  Sect.  700. 
(11)  See  ant.  172.  a. 
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other  jayntenant  djetfa,  and  Ihefli  the  deed  k  iaroUed,  there 
shall  paite  nothing  bat  the  moity  which  the  bargainor  had 
at  the  time  of  thebargam  (is). 

Sect.  289. 

J  LSO,  if  two  joyntenants  be  seited  of  certain  lands  infeesmplef 
^  and  the  one  lettetk  that  to  km  belonaeth  to  a  stfangtrfor  terme  ^ 
forty  yearesj  and  dyeth  before  the  terme  Oeginneth,  or  withtm  the  terme, 
in  this  case  after  his  decease  the  lessee  may  enter  and  aeatpie  the  moitie 
let  unto  him  during  the  terme,  t^c.  although  the  lemee  had  never  the 
possession  thereof  in  the  life  of  the  lessor,  by  farce  of  the  same  lease,  t^c. 
And  the  diversitie  betweene  the  case  of  a  grant  of  a  rent  charge  (i) 
[aforesaid,  and  this  case,  is  this.  For  in  the  grant  of  a  rent  charge  by]  a 
joyntenant,  S^c.  the  tenements  remaine  altcayes  as  th^  were  before,  without 
tms,  that  any  hath  any  right  to  have  any  parcell  of  the  tenements  but  they 
themselves,  and  the  tenements  are  in  the  same  plight  as  they  were  before 
the  charge,  S^c.  But  where  a  lease  is  made  by  a  joyntenant  to  another  for 
terme  ofyeares,  S^c.  presenth  ly  force  of  the  lease  the  lessee  hath  right  in 
the  same  (and,  (videlicet)  ofaUihat  which  to  the  lessor  belongeth,  and  to 
have  this  by  force  of  the  same  lease  during  his  terme  (7).  And  this  is  the 
diversitie  (3)- 

"  Ji^f^^  ^f  '*^  '^»**^  ^^^^  ^^•" 
[/]  Vide  Sect.  By  this  ^^  is  implyed,  If]  that  where  our  author  apeak* 

a86.  &660.  eth  of  joyntenants  seisea  in  fee,  that  so  it  is  if  two  be  seiaed 

&  Sect.  9.  for  life,  and  one  make  a  lease  to  begin  presently  or 

^^^A^'^)  ^  tfi>i<^tfro,  and  dieth»  this  lease  shall  bindi  the  snr«  flSSTl 

FifTi  I H.  4, 90.  v'^^^  «•  "^  *^«*  *>««*  adjudged  (4).    M  And  if  one  [^  j^    J 

14  H.  8. 6.  jojrntenant  grant  vesturam  terra^  or  knt(^jium  teme^ 

17  £.  4.  6.  a.  for  yeares,  and  dieth,  this  shall  binde  the  survivor;  for  such  m 
9  H.  6. 59.  lessee  hath  right  in  the  land.    So  it  is  if  two  joyntenaiits  be  of  a 

14  R  7. 4?*       vAter»  c^^  ^®  <>^  granted!  the>0veral  piscnary« 

18  £.3.  iUecution,  56.  11  £L  Dy.  385.  Plow.  Com.  160.  a.  Temps.  £.  1. 
Ass.  4aa.    30  It.  6. 4.    7  H.  7«  1 3*    ^o  H.  7.  94.    (Ante  4*  b.) 

**  The  one  letteth"  If  two  joyntenants  be  of  an  advowson, 
[h]  6  E.  3.  and  [h]  the  one  presenteth  to  die  church,  and  his  clerke  is 
38.39-53.         admitted  and  instituted,  this  in  re^ct  of  the  privity  sludl 

i7i?q*37*b.  ^°'  P^^  ^^®  ^^^^  ^"^  ^^  possession  (5);  but  if  that  joyn- 

Qs  E.  3. 9J '  tenant  that  presenteth  dieth,  it  shall  serve  for  a  title  in  a  gmtre 

30  £.  3. 1$.  impedit  brought  by  the  survivor  (6).    But  yet  if  one  joynteoinl 
.11  il.  4.54. 

1 5  E.  3.  Dar.  Presentment,  11.  1 0  £.  4.  94.  1  H.  7.  i .  b.  a  R.  3.  Qaar.  Imp.  10a. 
9  El.  Dj.  359.  36  H.  8.  Br.  Present.  37  H.  8.  fo.  11.  5  H.  7.  8.  6  E.  4.  10.  b. 
Doct.  &  Stud,  i  16.       34  H.  6.  40.      30  £.  3.  Quar.  Imp.  63.      F.  N.  B.  34.  V. 

(it  Ro.  Abr.  ^65')  or 


f  *■ 


(12)  See  ante  147.  b. 

(1)  The  following  words  between  brackets  not  ia  L.  &  M.  nor  Roh. 

(3)  life  instead  of  terme  in  L.  &  M.  &  Rob. 

(3)  4*<^-  ^°  L.  &  M.  &  Rob. 

(4)  See  ace*  Cra  Jam.  91.  &  a  9rownL  175. 

(5)  See  post.  243.  a.  349.  a. 

(6)  Ace.  more  folly,  2  Inst.  365.  According  to  F.  N.  B.  34.  the  law  is  the 
same  between  coparceners,  which  agrees  with  lord  Coke's  doctrine  about  them 
in  3  Inst.  365.  and  post.  243.  a.    See  further  the  case  of  usurpation  of  a  right 

of 
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or  temmt  In  covamm  pr^ent^  or  if  they  preset  seyeially,  the 
onHaary  may  either  aomi^  or  refuse  to  admit  fuich  a  presentee, 
uiikue  they  joyn  19  presecitfttion,  and  after  th^  me  moneths  he 
may  in  that  case  present  by  lapse  (7), 

But  if  two  or  mone  coparceners  be,  [il  and  the^^  cannot  agree  m  Bract,  li.  4. 
to  preaent,  the  ddest  shall  present ;  and  if  her  sister  doth  dis-  lbl.a38.s45.Q47. 
tuibe  her,  she  shall  have  a  guare  impedit  agf^nst  her ;  and  so  ^"^'  ^<^'*  ^^3* 
shall  the  issue  fmdthe  assigiie^  of  the  eldest,  and  yet  he  is  ^^'^' 
tenant  in  eoiamoQ  with  the  youngest (8).    And  in  the  tximfi  is&'if. 
manner  the  t^ant  by  the  aurt^e  of  th^  eldest  shall  present.  Qaanlmp.  176. 
But  if  iherQ  be  foiire  coparceners,  and  the  eldest  and  the  3BH  6.  |^ 
second  present,  and  the  omer  two  present  joyntly  or  severally,  ^^^  3-  »*>.  50. 
the  ordinary  may  r^fus^  them  all ;  for  d^e  eldest  did  not  present  \^^  e.  34I V 
akme,  but  die  and  oQe  o^bpr  of  her  sisters.    But  now  \tn  us  (PJowd.  33a.  b. 
retume  to  LUik^on  {9).  333-  a. 

^o  Co.  135.  b. 
a  Bo.  Abr.  346.    F.  N.  B.  33.  E.    Ante  166.  b.    Post  a43.  a.  6l  Sect,  agg.) 

A  L SO,  joyntenants  (if  they  will)  may  make  partition  between  them, 
•^  and  the  partition  is  good  enough ;  but  they  .shall  not  be  compelled  to 
do  this  by  the  law  \  but  if  they  mil  make  partition  of  their  own  will  and 
agreement,  the  partition  shall  stand  in  force, 

**  J^AY make  partition^'    But  this  partition  must  be  [k]  by  •(^Post.  198.  b.) 
■^^  deed,  as  balh  been  said  before.    But  jpyntenants  for  t*]  Vide  Sect. 
yeares  may  \J]  mafce  piirtitipn  without  d^ed.  ^|^^;  8^;  ^ 

«  They  shall  not  he  compdled:'    This  is  true  regulariy ;  but,  m^a  Elf*'  ^'^ 
by  the  custome  of  some  cities  and  boroughs,  one  jo3mtenant  or  t)jer,  35*0. 
tenant  in  common  may  compel!  his  companion,  by  writ  of  par-  F.  N.  B.  est,  b. 
tition  gromded  upon  the  custom/e,  to  make  partition  (1).    But 
since  Littleton  wrote  jointenants  and  tenants  in  common  gene- 
rally are  compellable  to  make  jpartition  by  writ  framed  upon 
the  statutes  [m]  of  31  &  3a  H.  8.  as  befoi^  bath  been  said  (s).  j-^j ^^^  3  ^^ 

3a  H.  8.  cap.  3a.  Vide  Sect.  364.  a47.  359 1.  Mich.  16  &  17  Bl.  1.  340.  later 
Hanu  &  Eideo,  adjudge,  ace.  18  £].  Dy..  350.%.  Vide  before  in  the  Chapter  of 
Potion,  many  bookes  cited  concerning  this  matter.  (Ante  1 75.  a.  Sect  a50.  Mo.  ag. 
By.  860.  Ante  167.  b.)  3  £.  3. 48.  F.  N.  B.  9.  B.  7  A»s,  10.  7  E.  3.  39.  10  Ass.  17. 
!<}£•  3-  4P^  43<  ISA39.  ^.5.  17>  iaE.3.  Judgement,  10a.  ao  £.3.  Ass.  69. 
a8  Ass.  35.  33  Ass.  10.  7  H.  6.  4.  19  U.  6. '45.  3  E.  4.  10.  Vide  Sect  347. 
Brit  fo.  iia.  lib.  6.  fo.  la  &c  13«  Morrioe's  case.  j^^ 

I.       I      ■  ■' :— ^- 

of  presenting,  ante  149.  a.     See  also  the  case  of  attornment  to  one  of  two 
jointenants,  post.  Seci.  566,    Add  5  Co.  97.  b. — [Note  70.] 

(7^  See  5  H.  7. 8.  a.  Bum.  Ecc.L.  tit.  Advotoson.  Wats.  Compl.  Incumb.  c  8. 

(8)  See  my  note  on  this  aubject  ante  166.  b.    nob.  119.    by.  5^;.  a. 

(g)  See  fivther  on  prtesentatipn  whare  more  dian  one  bave.  an  interest  in 
an  advowBon,  2  Gibs.  Cod.  1st  ed«  004.  ante  17.  b.  18.  a.    17  Yin.  Abr.  3215. 

.   (1)  fe>r  instances  of  sudi  custom,  see  for  London,  F,  N.  B.  6a.  B.   and  for 
gavellLmd  land,  ante  Sect.  ^5,  and  Robins,  on  Gavelk.  108. 

(9)  Ante  169.  a.-^lo  a  Coke  upon  Littleton  I  liave,  there  is  the  foUoidng 

note 

*  It  shmiXi  be  SecL  a^o,  a$  it  Menu.    See  the  note  behw. 

fPtobaibhi  Sect,  a§o,  fnd  the  Comment  th^reon^  were  intended  to  hjs  rrferred  to;  for 
Sect.  a59  trtatt  of  t/te  period  when  infants  are  ntd  to  attain  thtir  JuU  cge,  and  is  quite 
irreltvani  to  the  subject  of  partitunu 
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And  albeit  they  be  now  compellable  to  make  'jNirtitioD,  yet 
seeing  they  are  compellable  b^  writ,  they  must  pursue  the  sta- 
tutes,  and  cannot  make  partition  by  parol,  for  that  remaines 
at  the  common  law.  And  by  Lititeton't  authoritie  herem  it 
seemeth  to  me,  that  if  one  jojrntenant  or  tenant  in  common 
disseise  another,  and  the  disseisee  bring  his  assise  for  the  moytie, 
that  in  this  case,  though  the  plaintife  prajreth  it,  yet  no  judge* 
ment  shall  be  given  to  nold  in  severalde,  for  then  at  the  commoD 
law  there  might  have  beene  by  compulsion  of  law  a  partition 
between  joyntenants  and  tenants  in  common,  and  b]r  rule  of 
law  the  plamtife  must  have  judgement  according  to  his  pleint 
or  demand, 
[«]  99  E.  3.  If  two  joyntenants  be  [n]  of  land  with  warranty,  and  they  * 

tit.  Garr.  make  partition  by  writing,  the  warrantie  is  destroyed ;  but  if  they 

make  partition  by  writ  of  partition  upon  the  statute,  the  warrao-. 
tie  remaines,  because  they  are  compellable  thereunto  (3). 


Sect.  291. 

,  yj  LSO,  if  a  joynt  estate  be  made  of  land  to  a  husband  and  wife  and 
'^^  to  a  third  person,  in  this  case  the  husband  and  wife  have  in  law  in 
their  riglU  but  the  moity,  (4)  [and  the  third  person  shall  have  as  much  as 
the  husband  and  wife,  viz*  the  other  moity,  Sfc,"]  And  the  cause  is,  for 
that  the  husband  and  wife  are  but  one  person  in  law,  and  are  in  like  case 
as  if  an  estate  be  made  to  two  jointenants,  where  the  one  hath  by  force  of 
thejoynture  the  one  moity  in  /aw,  and  the  other,  the  other  moity,  ^'c.  (i). 
In  the  same  mamier  it  is  where  an  estate  is  made  to  the  husband  and  wife 
and  to  two  other  men,  in  this  case  tlie  husband  and  wife  have  but  the  third 
part,  and  the  other  two  men  the  other  two  parts,  S^c.  cau8&  qu&  6upr&. 

ILfORE  shall  be  said  of  the  matter  touching  jointenancy,  in  the 
-^'^  Chapter  of  Tenants  in  Common,  and  Tenant  by  Elegit,  and 
Tenant  by  Statute  Merchant. 

(Post. 399.  b.  ^*  n^HE  husband  and  wife  have  in  law  in  their  right  but  the 
36»  •  »•  moity,  SfcJ*    William  Ode  and  Joane  his  wife  [of  purchased 

Ante  a8.  b.  n.  1.      [•]  Mich.  33  E.  3.  coram  rcge  Salop,  in  Tbenur.    (Pott.. 396.  a.  « 

1  Ro.  Abr.  388,  389.    9  Co.  140.) 

lands 


note  on  the  extent  of  the  statutes  of  31  and  33  H.  8.  <<  Adjudged  by  St.  John 
''  chief  justice,  and  Windham  and  Archer  justices,  Hilary  1659  in  the  common. 
'<  bench,  in  the  cause  between  Major  and  the  lord  Coventry,  that  a  tenant  by 
''  elegit  ma^  have  a  writ  of  partition  by  the  statute  of  33  H.  8,  and  it  is  withm 
'<  the  meanm^  thereof."  This  is  followed  with  a  reference  to  Cro.  Cha.  44. 
where  it  is  said  that  the  statute  doth  not  extend  to  oopyholds. — [Note  71.] 

(3)  Ace.  ante  165.  a.  and  b.  as  to  parceners,  because  theyare  compellable 
to  make  partition  at  common  law.  See  the  case  of  aid  between  parceners 
afler  partition,  ante  174.  a.  and  b. 

(4)  The  words  following  between  brackeU  not  in  L.  and  M.  or  Roh. 
(1)  No  ^c.  in  L  and  M.  or  Roh. 
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lands  to  them  two  and  their  heires;  after  Willfam  Ode  was  at-  F.  N.B.  194. 
tainted  of  high  treason  for  the  murther  of  the  king's  father,  £•  2.  Calth.  Co.  9a. 
and  was  executed;  Joan  his  wife  surrived  him;  E.  3.  granted  ^^'^^2' 
the  lands  to  Stephen  de  Bitterly  and  his  heires;  John  Hawkins  ^^  Digf^ 
the  heire  of  the  said  Joan  in  a  petition  to  the  king  discloseth  Baron  &  Feme, 
this  whole  matter,  and  upon  a  scire Jacias  against  the  1  Ro.  Abr.  971. 

[1 87TI  P^^^^'^^^  ^^^  judgement  to  recover  the  l^  lands,  for 
1^    J  the  reason  here  yielded  by  our  author. 

But  if  an  estate  be  made  to  a  man  and  a  woman  and  Vide  Sect.  665. 
their  heires  before  marriage,  and  after  they  marry,  the  husband 
and  wife  have  moities  between  them,  which  is  implyed  in  these 
words  of  our  author,  husband  and  wife  (2). 

**  But  one  person  in  latv"     Bracton  saith,  [p]  vir  et  uxor  sunt   r„]  Bracton, 
auasi  unica  personoy  quia  caro  una  et  sanguis  uutu  (3).     It  hath  lib.  5.  fol.  4161 
Deen  said,  tnatif  a  reversion  be  granted  to  a  man  and  a  woman  ^o  H.  3. 
and  their  heires,  and  before  attornment  they  entermarrie,  and  Pu'^'^iu^^g 
then  attornment  is  made,  that  the  husband  and  wife  shall  have  Xoker*t  case.* 
no  moieties  in  this  case  (4),  no  more  than  if  a  chartei*  of  feoflP-  pi.  Cnm.  483. 
ment  be  made  to  a  man  and  a  woman,  with  a  letter  of  attumie  Nicholi  caie. 
to  make  livery,  they  entermarry,  and  then  livery  is  made  secvn" 
dumformam  charke,  in  which  case  it  is  said  that  they  have  no 
moities.     But  certain  it  is,  that  if  a  feoffment  were  made 
before  the  statute  of  27  H.  8,  of  uses  to  the  use  of  a  man  [g]  [„-]  ^  Maria? 
and  a  woman,  and  their  heirs,  and  they  entermarry,  and  then  Byer.  149.   ' 
the  statute  is  made,  if  the  husband  alien  it  is  good  for  a  moity ;  3  slvis» 
for  the  statute  executes  the  possession  according  to  such  quali-  ^^^'  V^^' 
tie,  manner,  forme,  and  condition,  as  they  had  in  the  use,  so  ^^j.  J^^ 
as  though  it  vest  during  the  coverture,  yet  the  act  of  parlia- 
ment executes  severall  moieties  in  Uiem,  seeing  they  had 
several  moities  in  the  use  (5). 

If  an  estate  be  made  to  a  villeine  and  his  wife  [r]  being  free^  [«.]  40  AM.  p.  7. 
and  to  their  heires,  albeit  they  have  severall  capacities,  viz.  the 
villeine  to  purchase  for  the  benefit  of  the  lord,  and  the  wife  for 
her  owne,  yet  if  the  lord  of  the  villeine  enter,  and  the  wife  sur- 
viveth  her  hiisbanid,  she  shall  injoy  the  whole  land,  because  there 
be  no  moities  between  them. 

«  A  man  makes  a  lease  to  A.  and  to  a  baron  and  feme,  viz.  to 
A,  for  life,  to  the  husband  in  taile,  and  to  the  feme  for  yeares', 
in  this  case  it  is  said,  that  each  of  them  hath  a  third  part  in 
respect  of  the  severaltie  of  their  estates. 

If  a  feoffioient  be  made  to  a  man  and  a  woman  and  their  heires 
with  warrantie,  [s]  and  they  entermarrie,  and  after  are  im«  MFi.C0o.483. 
pleaded  and  vouch  and  recover  in  value,  moities  shall  not  be  Micbob  caic. 
between  them ;  for  though  they  were  sole  when  the  warrantie 
was  made,  notwithstan&ig  at  the  time  when  they  recovered 
and  had  execution  they  were  husband  and  wife,  in  which  time 
they  cannot  take  by  moieties.  AXht^'t 


(2)  See  ace.  as  to  this  di£ference  between  a  Joint  estate  to  husband  and 
wife  before  marriage  and  one  after,  Calthrope's  Read,  on  Copyh.  92.  F.  N.  B. 
194«  B.  See  further  case  of  Butler  and  Baker,  3  Co.  the  case  of  Margery 
More,  ante  133.  a.  tlie  case  of  4  Ass.  4.  cited  in  1  Ro.  Abr.  371.  and  the 
case  of  Ward  and  Walthew,  Yely.  loi. 

(3)  See  ante  1 19.  a.  where  the  same  passage  from  Bracton  is  cited. 

(4)  See  ace.  post.  31  o.  a.  and  there  the  doctrine  is  more  positively  expressed. 
«  further  the  cose  of  a  lease  for  life  to  baron  and  feme»  uni  alterwards 

Confirmation,  post.  dgg.  b. 

(5)  See  Dy,  200.'  a. 
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lo  Q.  7.  w.  AHieii  bmrtm  and  feme  (as  LUtietom  here  wsifb)  be  one  person 

in  lair,  so  as  neither  of  tliem  ean  giye  anj  estate  or  interest  to 
the  other  (6),  yet  if  acharter  of  feoffinentbemadeto  tbewife, 
the  husband  as  attorney  to  the  feoflbr  may  make  liverie  to  the 
wife  (7);  and  so  a  feme  covert,  that  hath  pover  to  sell  hmd  by 
will,  may  sell  the  same  to  her  husband,  because  they  are  but  . 
instruments  for  others,  and  the  state  passeth  from  the  l<eoffi>r  or 
devisor. 

If  a  husband,  wife,  and  a  third  person  purchase  lands  to  them 
p]  u  E.  8.  und  their  heires  [t]  and  the  husband  before  the  statute  of  3a  H.  8. 
eyi^^id*  ^^* ''  had  aliened  the  whole  land  to  a  stranger  in  fee,  and  died, 
a6  £i  I-  ib'  ^«  ^^  ^^^  ^^^  ^^  other  joyntenant  were  joyntenants  of 
35  A9».  pi.  IS. '  the  right,  and  if  the  wife  rj*  had  died,  the  other  joyn-  PlgSTI 
3tH.6.tit.Eiit  tenant  should  have  had  the  whole  right  by  survivor  (1),  I  •  J 
^"r*6^'  W'  for  that  they  might  have  joined  m  a  writ  of  right  (a), 
f'n  B  10a.  K.  ^^  ^  discontinuance  should  not  have  barred  the  entrie  of  the 

survivor,  for  that  he  claymed  not  under  the  discontinnanre,  but 
by  the  title  paramount  above  the  same  by  the  first  feofement  (3), 
which  is  worthie  of  observation.  But  if  the  husband  had  made 
a  feoflbient  in  fee  but  of  the  moity,  and  he  aokl  his  wife  had 
dyed,  their  moity  should  not  have  survived  to  the  other. 

And  for  the  better  undentanding  of  this  diversity  diven 

things  are  worthy  of  observation. 

First,  that  a  right  of  action  and  a  right  of  entrie  mi^  stand 

Vide  Sect.  90%^  in  joyntore ;  for  at  the  common  law  the  alienation  of  the  bus- 

(Fott  3Q7.  b.)    band  was  a  discontinuance  to  the  wife  of  the  one  moily,  and  a 

disseisin  of  the  other,  so  as  after  the  death  of  the  husbsod,  the 
wife  hath  a  right  of  action  to  the  one  moity,  and  the  other 
joyntenant  a  ri^ht  of  entrie  into  the  other,  but  they  are  join** 
tenants  of  the  right,  because  they  may  joyne  in  a  writ  of  right. 

JSecondly,  that  a  rigjht  of  action  or  a  bare  ri^t  of  entrie 
cannot  stand  in  joynture  with  a  freehold  or  inheritance  in  pos-» 
s^ssioOf  and  therefore  if  the  husband  make  a  feofiment  or  the 
*  Vide  (be  t(a-  moitie,  this  was  a  discontinuance  of  that  moity,  *  and  the  odier 
tnteof3aH.8.a.  jointenant  remained  in  posaession  of  the  freehold  and  inherit* 
It  i«Do  dtaom-  3Q|^  pf  j^^  other  moity,  which  for  the  time  was  a  severance 
tuoanoe  >^ ™>*  ^  |^  jointure  (4);  and  so  are  all  the  books,  which  seemed  to 

varie  amongst  theolsdhrea,  clearly  reconciled. 

If  two  joyntenants  be  of  a  rent,  a|id  the  one  of  th^n  disseise , 
tt]  PLCoiii4i9«  ^6  tenant  of  the  land,  {«]  this  is  a  severance  of  the  joynture  for  m 
ratchbridge's    |jQie ;  for  the  mostie  oif  the  cent  is  suspended  by  unitie  of  posses- 
^"^  .    sion  (5),  and  dierefpre  cannot  stand  in  joynture  with  the  other 

moitie  in  possaasicm.  And  this  is  to  be  observed,  diat  there  shaU 
fievar  be  any  surmor,  unless  the  thins;  be  in  joynture  at  the  inr 
ataot  ofthe  death  of  him  that  first  dyem  (6):  fdrtheruleis,  nc&tf 
d0  re  aoarescU  ei,  m»  nUtU  in  re  qvandojut  accresceret  habet* 

Also  if  a  man  aemiseth  lands  to  two,  to  have  and  to  hold  to 
the  one  for  life,  and  the  other  for  yeares,  they  are  no  joyn- 
tenants ; 

(^  Acp.  fmte  n^.,fi.  ao4  ol^serve  note  6,  there. 
(7)  A^p.  iu^tei9««. 

(i)  Ace.  12  Ro.  Abr.  89.  P.  pl^  3. 
(»)  S^e  |>p«/L  3«7-  *• 
(3)  ^  V*^-  364f  }^'  mA  9X4»  185.  a. 
(f)  APQ*PPsr-Sd7-&* 

(5)  See  ante  148.  b. 

(6)  Ace.  post.  >93.  a. 


g 
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teoantBs  for  a  state  of  fVedioM  cannot  stand  in  jomfMm^tfiih  46  £.  3.  ai. 
a  terme  for  yeares:  and  a  reversion  upon  a  fi»efcold  cannot  >9H.  6.45. 
stand  in  joynture  with  a  freehold  and  infaeskwAce  in  possession^  ^7  H^  ^'  ^ 
as  shall  be  said  in  the  next  Chqplcsr  if).    Neither  con  a  seism  ^  ^  ^'  '^' 
m  the.  right  of  a  politi^  js$i^§fAtj  stand  in  jeiHtiira  with  a 
seisin  in  a  natural  iWMMrty,  as  shall  be  said  hereafter  (8). 

If  two  Ames  be  jojntiy  seised,  and  they  take  barons,  and 
Ae  Imvobs  jcyne  in  an  alienation  and  dye,  the  wives  are  jo3m- 
tenants  of  the  right,  and  ma^  joyne  in  a  writ  of  right ;  and 
yet  they  may  have  severall  writs  of  cui  in  xM  at  their  election ; 
but  when  they  have  recovered  in  those  several!  writSi  they 
shall  be  joyntenants  againe.  <  But  if  the  barons  had  aliened 
severally,  this  had  been  a  severance  of  the  joynture  for  a  time, 
for  the  reason  abovesaid. 

If  two  joyntenants,  the  one  for  life,  and  the  other  in  fee,  lose 
by  de&ult,  the  one  shall  have  a  writ  of  right,  and  the  oilier  a 
qtibd  d  defbrceat ;  and  yet  when  they  have  severally  recovered, 
they  shail  be  joyntenants  againe  (9).  So  it  is  if  two  Joyn- 
tenants be  disseised,  and  an  assise  is  brought,  and  the  one  is 
summoned  and  severed^  and  the  other  recover  the  moitie,  and 
afler  another  assise  is  brought,  and  he  that  recovereth  *  is 
summoned  and  severed,  and  the  other  recover,  albeit  they 
severally  recover,  yet  they  ar6  joynten^tnts  againe  (10). 

And  in  all  cases  where  the  joyntenants  pursue  one  jovnt  vide  Lit.  cap. 
remedy,  and  the  one  is  summoned  and  severed  and  the  other  Remitter,  the 
recover,  he  that  is  summoned  and  severed  shall  enter  with  ^^^'^u    .  v 
him;  but  where  their  remedies  be  severall,  there  the  one  shail  ioh.6-^o. 
not  enter  with  the  other,  till  both  have  recovered :  and  the  31  h!  0.  tit 
same  law  is  of  coparceners.    If  lands  [tn]  be  demised  for  life»  ^trecoiigeabic. 
the  remainder  to  the  right  heires  of  /.  S.  and  of  /•  N.    L  S.  4^  £*  3*  ^^*^ 
hath  issue  and  dieth,  and  after  /.  jV.  hath  issue  and  dieth^  the  L  j^^a^  a. 
issues  are  not  joyntenants,  because  the  one  mpity  vested  at  r^]  ^j^  3,  ^. 
one  time,  and  the  otheir  moity  vested  at  another  time  (|i)«  18 £.3.  38, 
And  yet  in  some  cases  there  may  be  jojno^tenants,  and  yet  the  38  £•  3- 
estate  may  vest  in  them  at  severall  times.  ^i^'Jm^j^^*^ 

If  a  man  [x]  make  a  feofiement  in  fee  to  the  use  of  himselfe  ^i^^taitJui) 
and  of  such  wife  as  he  should  aflei^vards  marrie,  for  terme  of  1Ld.Raym.311. 
their  lives,  and  after  he  faketh  wife^  they  are  joyntenants,  and 
yet  they  c6me  to  their  estates  at  severall  times  (13). 

*  "  rrcovereth"  $eemt  to  be  hire  intertedfir  recovered.    See  Mr*  BU$o*t  Intr.  p.  1 18. 

And 
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(7)  Post.  Sect  303.  near  th6  end. 
IK)  Post  Sect.  397. 

(9)  See  post.  214.  a.  and  Bro.  Abr.  Jointenant^,  6.     ^ 

(10)  A  uk^  case  of  parceners  is  stated  befbre,  and  resolved  m  the  same 
way.    Ante  164.  a.    See  further  19  H.  6.  45.  b. 

(11)  for  other  cases  where  Joinf  words  are  construed  to  operate  $eoeraUy 
Ibr  the  like  reason,  see  the  arguments  in  Mr.  Justice  Windham's  case,  5  Co.  7.  a. 

(1 2)  It  is  in  Dy.  339.  b.  jp.  48.  but  without  any  name.  It  is  also  much  at 
large  in  2  Leon.  14. 

(13)  See  contra^  to  an  estate  at  common feito,  the  caseof  agift  to  oiieimd 
his  children,  ante  9.  a.  The  reason  of  the  dflference  b,  tiiat  hi  di6  dMe  of  the 
yu  the  estate  Is  vested'and  settled  b  the  feo&es  till  the  future  ^ise  eomes  into 
esse.  See  further  as  to  this  difference  and  the  reason  of  it,  l  Co.  itilo.  b*  ^t>l .  is. 
and  Dy.  374.  b.— [Note  72.] 
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And  so  it  b  if  I  dmeme  one  to  the  use  of  two,  and  the  one 
agrees  at  one  time,  and  the  other  at  another,  yet  they  are 
joyntenants. 

In  this  Section  are  three  Sfc.  The  first  and  second  are  at 
large  explained  before;  the  last  is  intended  wher^  more  parties 
take  than  three. 


^  Chap.  4.  [188^ 

(Noj,  13.)    Of  Tenants  in  Common.        Sect.  292. 

r  EN  ANTS  in  Common  are  they,  which  have  lands  or  tenements  in 
fee  simple,  fee  iaile,  orforterme  of  life,  S^c.  and  they  have  such  lands 
or  tenements  by  severall  titles,  and  not  by  ajoynt  title,  and  none  ^'  them 
know  of  this  his  severall,  hut  they  ou^ht  by  the  law  to  occupie  these  lands 
or  tenements  in  common,  and  pro  indiviso  to  take  the  profits  in  common. 
And  because  they  come  to  such  lands  or  tenements  by  severall  titles,  and 
not  by  one  joy  nt  title,  and  their  occupation  ami  jMSsession  shall  be  by  law 
between  them  in  common,  they  are  called  tenants  in  common.  As  if  a  man 
infeoffe  two  joynienofUs  in  fee,  and  the  one  of  them  alien  that  which  to  him 
behngeth  to  another  in  fee,  now  the  alienee  and  the  other  jointenant  are 
tetuuUs  in  common,  because  they  are  in  such  tenements  by  severall  titles, 
for  the  alienee  commeth  to  the  moytie  by  thefeoffement  of  one  ofthejoyn-^ 
tenants,  and  the  other  joyntenant  hath  the  other  moitie  by  force  ofthejirst 
feoffernent  made  to  him  and  to  his  companion,  S^c.  (1).  And  so  they  are 
in  by  severall  titles,  that  is  to  say,  by  severall  feoffments,  S^c,  (2) 

Fletft,lib.3.         TITTLETON  having  spoken  of  parceners,  which  are 
op-  4-  "^  onely  by  descent,  and  of  joyntenants,  which  are  onely  by 

purchase  and  by  joint  title,  speaketh  now  of  tenants  in  common, 
which  may  be  by  three  meanes,  viz.  by  purchase,  by  descent, 
or  by  prescription,  as  hereafter  in  this  Chapter  shall  appeare  (3). 

tcf  «  Or  for  term  of  life,  S^c"  Here  S^c.  implyeth  Pi  8971 
pur  ierme  d'auier  tie,  or  for  tearm  of  yeares,  or  for  I  j.  J 
any  other  fixed  estate  in  the  land. 

And  here  it  appeareth,  that  the  essential  diffisrence  between 
io3mtenants  and  tenants  in  common  is,  that  joyntenants  have  the 
lands  by  one  joint  title  and  in  one  right  (1 )  t,  and  tenants  in  com- 
mon by  severall  titles,  or  by  one  title  and  by  severall  riehts ; 
^de  Sect.  S96.    which  is  the  reason,  that  joyntenants  have  one  joint  freehold  and 

tenants  in  common  have  severall  freeholds.  Onely  this  propertie 

is 


(1)  No  Sfc,  m  L.  and  M.  or  Rob. 
(a)  No  8fc*  in  L.  and  M.  or  Roh. 

(3)  jSee  Sect.  310.  which  gives  an  instance  of  tenancy  in  common  by 
jprescription. 

(1)  t  See  post.  S99.  b.  the  first  line. 
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18  common  to.  them  both,  viz.  tliat  their  occupation  is  individed, 
and  neither  of  them  knoweth  his  part  in  severall. 

The  example  that  Littleton  putteth  in  this  Section  is  per- 
spicuous, anu  needeth  no  explication. 


Sect.  293.  <^"'^> 

*^  1 1  Co.  $8. 

^  ND  it  is  to  be  understood,  that  wjien  it  is  said  in  any  booke  that  a 
man  is  seised  in  fee,  without  more  saifing,  it  shall  be  intended  in  fee 
simple ;  for  it  shall  not  be  intended  by  this  word  (in  fee)  that  a  man  i$ 
seised  in  fee  tayle,  unlesse  there  be  added  to  it  this  addition,  fee  tayle,  S^c. 

n^HIS  is  evident,  and  secundum  excellentiam  it  shall  be  taken  Videdevant, 
for  the  highest  and  best  fee,  and  that  b  fee  simple.  Sect.  99. 

^  (Aut.73.  ■.) 

*'  Addition^  fee  tayle,  S^c**  Here  is implyed a maxime in  law, 
▼iz.  that  addxtio  probat  minoritatem,.  as  it  b  vulgarly  said,  the 
younger  son  givetn  the  difierence  (2). 


Sect.  294. 

yyd  LSO,  if  three  joynterunits  be,  and  one  <^  them  alien  that  which  to 
him  belongeth  to  another  man  in  fee,  in  tnis  case  the  alienee  is  tenant 
in  common  with  the  other  two  joyntenants:  but  yet  the  other  twojoyn- 
ten€tnts  are  seised  of  the  two  parts  which  remain  (3)  joyntly  (5),  ana  of 
these  two  parts  the  survivor  between  them  two  holdeth  place,  i^c.  (4). 

T^  H I S  needeth  no  explication,  onely  the  8fc.  in  the  end  of  thb 
Section  implyeth,  tnat  the  same  law  is  where  there  be  more 
joyntenants  than  three. 

["18971  »•  Sect.  295. 

yd  LSO,  if  there  be  two  joyntenants  in  fee,  and  the  one  giveth  that  to 
him  belongeth  to  another,  m  tayle,  (1)  [and  the  other  giveth  that  to 
him  belongs  to  another  in  taile,"]  the  donees  are  tenants  in  common,  Sfc. 

'pHE  Sfc*  in  the  end  of  thb  Section  implyeth,  that  so  it  b  vide  Sect  900. 

when  a  lease  for  life  or  pur  auter  vie  b  made,  for  in  that  case 
also  the  lessees  are  tenants  m  common. 

Sect. 


(a)  The  difference  of  arms  b  meant.     See  more  particularly  as  to  thb 
ant.  140.  b. 

(3)  which  remain  not  in  L.  &  M.  or  Roh. 

(4)  No  Sfc.  in  L.  and  M.  or  Roh. 

(5)  See  Sect  304  &  313. 

(1)  The  words  between  brackets  not  in  L.  and  M.  or  Roh.* 


ie9.b.l90.a0  Of  Tenants  in  Common.  L.3.C.4.S.296. 


Sect.  296. 

D  UTif  lands  be  given  to  two  men,  and  to  the  heires  of  their  two  bodies 
begotten,  the  donees  have  ajo^nt  estate  for  tearme  of  their  lives ;  and 
if^ach  of  them  liath  issue  and  aye,  their  issues  shall  hold  in  common,  8^c. 
iBut  Uplands  be  given  to  two  abbots,  as  to  the  abbot  of  Westminster  and  to 
the  aobot  of  St.  Albans,  to  have  and  to  hold  to  them  and  to  their  successors, 
in  this  case  they  have  presently  at  the  beginning  an  estate  in  common,  and 
Wjt  a  joy^t  estate.  And  iKe  reason  is,  for  that  every  abbot  or  other 
wveraigne  of  a  house  of  religion,  before  that  he  was  made  abbot  or 
sovemign,  t/^c.  was  but  as  a  dead  person  in  law,  and  when  he  is  made 
abbot  (2)y  he  is  as  a  man  personable  in  law  onely  to  purchase  and  have 
lands  or  tenements  or  other  things  to  the  use  of  his  house,  and  not  to  his 
own  proper  use,  as  another  secular  man  may,  and  therefore  at  the 
beginning  of  their  purchase  they  are  tenants  in  common  \  and  if  one  of 
them  die,  the  abbot  which  surviveth  shall  not  have  the  whole  by  survivor, 
but  the  successor  of  the  abbot  which  is  dead  shall  hold  the  moity  in  common 
toith  the  abbot  that  surviveth,  &c. 

**TF  lands  be  given  to  two  men,  Sjrc.**    Of  this  sufficient  hath 
[a]  Sect.  385.  been  spoken  in  the  Chapter  [a]  of  Joyntenants. 

(Ant.  189.  a.) 

*'  But  if  lands  be  given  to  tvoo  abbots,  Sfc.*"    In  this  case  oPthe 

is  Smad.  319.)  two  abbots  in  respect  of  their  several  capacities,  albdt  the 
fl7H.7*9<>'  fTords  be  jojnt,  yet  the  If^w  [b]  doth  adjudge  them  to  be 
^^r?'^']^^    severally  seised  (3), 

10  £.  4.  16.  b.      ^H.  7.  aft.        m  fit  3.  «7.       49  £•  9*  ftft-  b.       (3  Bo.  Abr.  91. 
3  SauDd.  319.) 

Vide  Sect  aoo.  The  SfC,  in  the  end  of  this  Sedtion  iitiplyeth,  that  so  h  is,  if  any 
[c]  4  H.  7. 45.  ^^1  body  politiaue  or  corporate,  be  they  regular  as  dewi  persons 
18  E.  3. 2%  b.    in  law  (whereor  our  author  here  speaketn)  or  secular :  as 

if  k^-  lands  be  given  to  two  bishops,  to  have  and  to  hold  fj  QOTI 
to  them  two  and  their  successours :  albeit  the  bishops  I  ^  J 
were  never  any  dead  penotis  in  law,  but  always  of  ' 
capEicitie  to  take,  yet  seeing  they  take  this  purchase  in  tlie^ 
politique  capacitie,  as  bishops,  they  are  presenter  tenants  m  com- 
mon, becanae  they  are  seised  in  several!  rights,  for  the  one  bishop 
is^eised in  the  right  of  hisbisboprick of  &e one  moitie»  and  the 

other 


0>)  4*c.  in  L.  &  M.  and  ftoh« 

(3)  Here  joint  words  are  construed  to  make  several  estates  in  respect  of  the 
several  ccmacities  of  the  donees.  In  a  former  part  vesting  at  several  ttthes  makes 
joint  woids  to  dp^mte  severaUy.  Ant.  88.  a.*  and  Mr.  justice  Wyndham's 
case,  5  Co.  7.  a.  there  cited  in  a  note.  A  few  passases  farther,  lord  Coke 
gives  an  instance  of  joint  words  passine  two  entire  things  to  two  grantees  in 
ooBsef uence  jof  the  several  quality  of  the  things  granted.  Post  too.  ihe  case 
6t  a  corody.  See  further  as  to  the  effect  from  several  capacmes  in  the 
grantees,  post.  191.  b«  and  ant.  189.  b.  near  the  end. — [Note  73.] 

*  WyndhMnU  ease  it  cited  in  note  11.  of  188.  it.  iOtichU,  proiMy,  tke  pitrt  meant  to  ht 
r^erred  to,  oifoL  88.  a.  being  tipon  guaraiantkip  in  tocage,  it^fuite-krttattutt  €0  the  mljftt  • 
efjoiiaenantt,  ^^ 


li. 3.  C.  4.  Sect.  297-    Of  Tenants  in  CommoD.    {ISO. a. 

other  k  seised  in  the  right  of  his  bishoprick  of  the  other  ntoiti0» 
and  so  by  severall  titles  8od  in  tfeveiall  capacities,  wberMs  }oyii- 
tenants  ought  to  have  it  in  one  and  the  same  right  and  capa- 
cities and  by  one  and  the  same  joynt  title.  The  like  law  is,  if 
lands  be  ^ven  to  two  parsons  and  their  successors  or  to  any  (5  Co.  8.  a. 
other  sndi  like  edclesiasticall  bodies  poKlMRie  or  incorporate,  J^*^'\^  Wjnd-, 
as  bath  been  said.  ham.cwe.) 

If  H  corodie  be  granted  to  two  taen  and  their  heiress  in  this 
ease,  because  the  corodie  is  incertaine  and  cannot  be  severed,  it 
shall  amount  to  a  severall  grant  to  each  of  them  one  corodie ;  for 
the  persons  be  severall,  and  the  corodie  is  personall  (i). 


Sect.  297. 

ji  LSO,  if  lands  be  pven  to  an  abbot  and  a  secular  man,  to  haive  and 
to  liold  to  them,  vtz.  to  the  abbot  and  his  successors,  and  to  the 
secular  man  to  him  and  to  his  heires,  they  have  an  estate  in  common, 
cau8&  qa&  supr&. 

AND  so  it  is,  if  lands  be  given  to  tlie  parson  of  Dale  and  to  a  F.  N.  B.  49. 1. 

lay  man,  to  have  and  to  hold  to  them,  that  is  to  say,  to  the  16  £.  3.  Joindre 
parson  and  his  successors,  and  to  the  lay  man  and  hn  heires,  «f  ietion,ft7. 
they  are  presently  tenants  in  common  for  the  causes  abovesaid.  ^^^  {g  '* 
So  of  a  bidiop,  &c.    Ei  sicde  stmilibus.  7  H.  7)  9. 

13  H.  8. 14.    (5€o.  80 

If  lands  be  given  to  the  king  and  to  a  subject,  to  have  and  to  PI.  Com.  in  seig. 
hold  to  them  and  to  their  heires,  vet  they  are  tenants  in  common,  Baiklej'scase. 
and  not  joyntenants ;  for  the  km^  is  not  seised  in  his  naturall 
ca{Mcitie,  but  in  his  royall  and  politique  capacitie,  injure  corona^  (Ant  16.  a.) 
which  cannot  stand  in  joynture  with  the  seisin  of  the  subject  in 
his  naturall  capacitie.    So  likewise  if  there  be  two  jovntenants, 
and  the  crowne  descend  to  one  of  them,  the  jojmture  is  severed, 

and 


(1)  Lord  Coke  cites  no  authority  for  this.  But  in  8  £•  4.  17.  there  is  a 
case  which  tends  to  confirm  and  explain  his  doctrine  as  to  a  corody  not 
being  grantable  to  more  than  one.  The  case  arose  on  erant  of  a  corpdy^  hj 
Hen.  6.  to  two  and  the  longer  liver,  where  one  was  deao,  the  question  being, 
whether  during  the  life  of  the  iSirvivor  this  was-suffident  to  Justify  the^rior  of 
l^riswithy  on  whom  the  eerody  waseharge^e,  In  refusing « tew  gnaHeea^t 
by  Edward  the  fourth.  Upon  this  ease  I^slm  8ei(jeant  argued  ror  the  kiqg, 
that  a  corodp  iokich  is  for  one  man  cannU  bt  given  io  Inko^for  M»  men  §anmot 
have  ^masnUHanceqjf  one  fMHi  and  tha^oe^  iflfen^dthalthegnuil  to  the 
two  was  void*  But  the  Judges  distii^ished;  fbr  4hfiiy  aM  «aid^  lAof  ^t^lA^ 
corody  be  io  have  certain  bread  and  eertasH  ^drtMcf^  Mr^ild|r  beignModto  imen^^ 
meny  Sfc.  as  to  hate  ao  breads  OrQ-gMom  f^«&>  4tr>  out  thai  a  eorodjf  toett 
every  day  in  the  hall  of  the  prior  and  io  be  served  as  the  men  of  the  prwr  We, 
this  cannot  begranted  io  mafiy^forevtiry  One  nfikem  vaiOiAd  have  as  mush  os  one 
had  heretofore^  which  iJooM  not  be  teasoni  Sfo**^  Was  Oavrifed  to  this  ease  in  the 
year*book  of  £.  4.  by  a  reference  ih  Fitohetbert*s  Naturm  Breviu$n$  which  hi 
the  commentary  pn  the  writs  {k  corrodio  habendoet  de  annuApeneiOne  t90MMl8 
a  ffreat  variety  of  learning  on  this  antiquated  subject.  See  FT  N.  B.  t  jQ.  F;-*- 
[Note74.1 


190.a,190.b.]  Of  Tejianls  in  Common,  L.3.C.4.S.2.98-g(h 

and  thej  are  become  teoants  in  common.  But  if  lands  be  given 
to  A.  de  jB.  biahop  of  N,  and  to  a  secular  man,  to  have  and  to 
hold  to  them  two  and  to  their  heires,  in  this  case  thej  are  joyn. 
tenants;   for  each  of  them  take  the  lands  in  their  naturall 

Tcitie. 
^ ^ lands  be  given  to  John  bishop  of  Norwich  and  his  successors 

9  Ro.  Abr.  91.)  and  to  John  Overall  doctor  of  divinity  and  his  heires,  being  one 
[4  13  H.  8. 14-  and  the  same  person,  he  is  tenant  in  common  [d]  with  himselfe. 
o  H  6^35^  But  our  author's  rules  do  not  hold  in  chattels  reals  or  personalr ; 
45  E.  3. 35.        ^^^  '^  ^  Xeaate  for  yeares  be  made  or  a  ward  granted  to  an  abbot 

and  a  secular  man,  or  to  a  bishop  and  a  secuhur  man,  or  if  goods 
be  granted  to  them,  they  are  joyntenants,  because  they  take  not 
in  uieir  politique  capacity  (a). 

Kf  Sect.  298.(1)  ngol 

/f  LSO,  if  lands  be  given  to  two  to  have  and  to  hold,  scil.  the  one  moitjf 
to  the  one  and  to  his  heires,  and  the  other  moity  to  the  other  and  to 
his  heires,  they  are  tenants  in  common, 

(Cro.  Cba.  75*  A  ^  ^  ^^  reason  is,  because  they  have  severall  freeholds  and 
Ant  183.  a.  b.)    »"■  nn  occupation  ^ro  indiviso. 

Here  is  to  be  observed,  that  the  habendum  doth  sever  the 
(«  Ro.  i^br.  89,  premises  that  vrimdfade  seemed  to  be  joynt ;  for  an  expresse 
90.  Am.  183.  b.)  estate  controlls  an  implyed  estate  as  hatli  been  said. 


Sect.  299. 

'ALSO, if  a  man  seised  ofcertaine  lands  itfeoffe  another  of  tlie  moiiie 
""  of  the  same  land  unthout  any  speech  of  assignement  or  limitation  if 
(he  same  moity  in  severallie  at  the  time  (y  the  feofftneiit,  then  the  feoffee 
and  the  feoffor  shall  hold  their  parts  of  the  land  in  common  (2)  f. 

AND 


(2)  In  a  former  part  lord  Coke  explains  the  reason  of  this  to  be,  that  no 
chattel  can  go  in  succession  in  the  case  of  a  sole  corporation,  no  more  than  a 
lease  for  years  to  one  and  his  heirs  can  eo  to  heirs.  Ant*  46.  b.  But  there 
are  exceptions  to  this  rule.  The  king  is  mentioned  as  one  by  lord  Coke 
aat.  90.  a.  Another  is,  where  there  is  a  special  custom,  as  the  care  *  of  the 
chamberlain  of  London,  for  orphanage  monies.  Fulwood's  case,  4  Co.  6^,  a. 
to  which  add  Arunders  case,  Hob.  64.  and  ant.  fo.  9.  a.  note  1,  there,  90.  a. 
and  the  case  of  a  bond  to  a  lay  person  and  an  abbot  iii  F.  N.  B.  lao.  B. — 
[Note  75.] 

(1)  Li  L.  &  M.  and  Roh.  this  Section  is  placed  immediately  after  Sect.  300. 

(2)  f  Brooke  in  his  Abridgment,  title  Feqffisments  de  Terres,  pi.  75.  cites  this 
Section  of  Littleton,  and  in  support  of  it  refers  to  various  cases  in  Fitz- 
heibert*s  Abridgment.  See  further  Bro.  Nouv.  Cas.  154.  124.  6  Co.  1.  and 
Dy.  187.  a.  pi.  5. 

*  **  care"  ieam  to  be  here  imertedfor  case. 


L.3.C.4.  Sect,  299-    Of  Tenants  in  Common.     [190.  b. 

AND  the  like  law  is,  if  the  feoffment  be  made  of  a  third  part  n  Ass.  pi.  16. 

or  a  fourth  part,  &c.  And  if  there  be  an  advowson  appen-  46  E»  3-  *a• 
dant,  they  are  also  tenants  in  common  of  the  advowson  (3).  And  ^    "'"' 
albeit  it  is  said,  tliat  such  a  feoffinent  of  amoitie  or  third  part,  si  £.  4. 33.  b. 
&c.  is  not  good  without  writing,  for  that  (as  they  say)  a  man 
cannot  create  an  uncertaine  estate  in  land  by  parol ;  yet  is  the 
law  clear,  that  such  a  feoffment  is  good  by  parol  without  writ- 
ing, and  such  an  uncertaine  estate  shall  passe  by  livery,  and  so 
it  appeareth  in  our  bookes. 

If  a  verdict  finde,  that  a  man  hath  duas  partes  maneru,  Sfc.  in 
ires  partesdivisaSf  this  shall  not  be  intended  to  be  in  common ;  but  V-^J^'^^'^' 
if  the  verdict  be  in  ires  partes  dividendas,  then  it  seemeth  that  they  Xem^  K  i .  ' 
are  tenants  in  common  bv  the  intendment  of  the  verdict  (4).         Feoffments,  1 15. 

But  if  a  man  be  seised  of  a  manner  whereunto  an' advowson  84  £•  i'  Qaar. 
is  appendant,  and  maketh  a  feoffment  of  three  acres  parcell  of  ^""B^!^*  ^79- 
the  manner  together  with  the  advowson  to  two,  to  have  and  to  *^  ^  *'   |^^  ' 
lio|d  the  one  moity  together  with  the  moitie  of  the  advowson  Feoffments,!  16. 
to  the  one  and  his  heires,  and  the  other  raoity  together  with  the  6  £.  3. 50. 
other  moity  of  the  advowson  to  the  other  and  nis  heires,  this  3d  £•  3-  3^- 
cannot  be  good  without  deed ;  for  the  feoffor  cannot  annex  the  j-^^I  ^f" 
advowson  to  these  three  acres,  and  disannex  it  from  the  rest  of  13  £,  3. 43. 
the  manner,  without  deed  (5).  43  R  3. 36. 

33  H.  6.  5.  a.    (Post.  333.  b.    Cro:  Cha.  473.    Cro.  Jam.  15.)    33  Ass.  8. 

Sect. 

.    (3)  See  post  307.  a.  ^ 

(4)  In  a  case  in  die  king's  bench  during  lord  Holt's  time,  the  question  was, 
how  the  surrender  of  a  copyhold  to  the  use  of  three  sons  and  two  daughters 
equally  to  he  divided  and  their  respective  heirs  ought  to  be  construed ;  and  this 
passage  of  the  Coke  upon  Littleton  was  much  relied  upon  by  two  of  the  judges 
as  an  authority  to  show,  that  the  words  equally  to  be  divided  imply  a  tenancy  in 
common.  But  lord  Holt,  who  was  for  SLJotntenancy,obaeryedf  that  no  such  mat- 
ter appears  in  the  case  of  21  £.4,  here  cited  by  lord  Coke  in  the  margin  as  his 
authority,  and  that  he  was  not  positive  therein,  but  only  wrote  it  as  his  c^onjec- 
ture.  1  P.  Wms.  19,  in  the  case  of  Fisher  v,  Wigg,  which  is  also  reported  in 
Salk.  391.  Com.  88. 92.  1 2  Mod.  296.  and  1 L.  Raym.  622.  In*the  two  latter 
books  and  in  P.  Williams  this  case  is  reported  very  much  at  large ;  and  as  the 
arguments  on  each  side  are  very  elaborate,  it  is  an  authority  fit  to  be  resorted 
to,  wherever  the  doubt  is,  whether  there  shall  be  a  tenancy  in  common  or  join- 
tenancy.  See  also  the  case  of  the  earl  of  Anglesea  v.  Ram,  in  Dom.  FVoc.  Sept. 
1737.  Barker  v.  Gyles,  2  P.  W.  280.  and  3  Bro.  P.  C.  297.  Hall  v.  Dlgby  and 
others,  4  Bro.  P.  C.  224.  Hawes  v.  Hawes,  1  Wils.  165,  and  Gaskin  v.  Gaskin, 
M.  18  G.  3.  B.  R.  in  Mr.  Henry  Cowper's  Rep.  just  published.  In  this  last 
case  the  word  equally  was  deemed  sufficient  to  create  a  tenancy  in  common  in 
a  will ;  and  lord  Mansfield  declared  the  opinion  of  the  two  judges  who  diffiezeA 
firom  Holt  to  be  the  better  and  more  liberal  one;  and  Mr.  justice  Aston  no- 
ticed, that  equally  to  be  divided  had  been  adjudged  a  tenancy  m.  common  even 
in  a  deed.  I  am  nappy  in  having  this  early  opportunity  of  citing  a  collection  of 
'  Reports,  which  promises  so  much  new  and  useful  information  to  the  Profession. 
See  furtiier  as  to  the  words  sufficient  to  make  a  tenancy  in  common,  particu- 
larly the  cases  in  equity  on  the  subject,  2  Com.  Dig.  175,  and  Contmuation*  to 
the  same  work,  201  •  2  Bro.  C  C.  233. — [Note  76.] 

As  to  tenancy  in  common  or  jointenancy  of  personal  estate,  more  particu- 
larly see  1  Atk.  495.  2  Bro.  C.  C.  220.  6  Joddrell's  MS.  R.  169.  3  Bro» 
C.C.  215.324.    3Ves.  628.    1  Taun.  234^ 

<5)  Besides  the  references  in  the  margui,  see  Dy.  48.  b.  pi.  3,  and  Dod* 
ridge  on  Advowsons,  30. 

*  In  ike  editioM  tubuquent  to  that  dUd  by  Mr.  Hargrave  the  **  ContiunatW  ftera 
wtentimied  is  fiuvrporatedf  into  the  original  vfork.    '      '  '  -        . ; 

;    Vol.  H.  G 


IpO.b.lQl.a.)  Of  Tenants  inCommon.  L.3.C.4.S.300. 


Sect.  300. 

A  "ND  it  is  to  be  understood,  that  in  the  same  manner  as  is  aforesaid 
"^  of  tenants  in  common,  of  lands  or  tenements  in  fee  «tm- 

'St»NoT«. 

of  Ufe,  mid  the  other  joyntenant  letteth  that  which  to  him 

belofi^eth  to  another  for  terme  of  life^  S^c.  the  said  ttoo  lessees  are  temuOs 

in  common  for  their  lives,  Sfc. 

Vide  Sect.  395,  where  this  k  sufficiently  exphuned  before. 


[iQl.  a.]    [At  this  page  Mr.  BUTLER's  Notes  commence.] 

IN  the  concluding  paragraph  of  the  preface  to  the  i  dth  edition  of  this  work, 
the  present  Editor  requested  the  attention  of  the  public,  to  the  circumstances, 
under  which  he  engaged  in  it :  with  a  renewal  of  the  some  request,  he  now 
presents  the  Reader  with  the  following  Attempt  to  complete  Mr.  Margrave's 
Annotation  on  Feuds,  at  the  beginning  of  the  Second  book.  doing  this» 
he  will  endeavour, 

Ii  To  give  a  succinct  account  of  the  different  nations,  by  whom  they 

were  established : 
If.  A  succinct  account  of  their  nature,  and  particularly  of  those  peculiar 

marks  and  qualities,  which  distinguish  them  from  other  laws: 

III.  Some  account  of  the  principfu  written  documents,  which  are  the 
sources,  from  which  the  learning  respecting  them  is  derived : 

IV.  Some  account  of  the  principal  events,  in  the  early  history  of  the 
feuds  of  foreign  countries : 

V:  Some  account  of  the  States*General,  Parliaments  and  NobiUty  of  the 
nations  09  the  continent,  in  which  the  feudal  policy  has  been  esta- 
blislied ;  and  of  the  difference  between  the  Parliament  and  Nobility  of 
those  nations,  and  the  Parliament  and  Nobili^  of  England. 

VI.  And  an  historical  view  of  the  revolutions  of  the  feud  in  England. 

But,  as  liis  researches  are  intended  merely  by  way  of  supplemental  anno« 
tation  on  Littleton,  and,  as  the  work  of  that  author  treats  of  real  property 
only,  his  observations  will  be  principally  directed,  through  every  branch  of 
his  inquiry,  to  the  influence  or  the  feudbl  law  on  that  species  of  property. 
But  this,  he  means,  should  be  particularly  the  case,  when  he  treats  of  the 
feudal  jurisprudence  of  England.  Under  that  head,  he  will  offer  some  generall 
observations. 

(ist/|  On  the  time  when  feuds  may  be  supposed  to  have  been  first  esta- 
blished in  England;  (sdly,)  On  the  fruits  and  incidents  of  the  feudal  tenure ; 
and,  (3dly,^  On  the  feudal  polity  of  this  country,  with  respect  to  the  inhe- 
ritance and  alienation  of  land :  Under  this  head  be  will  attempt  to  state  the 
principal  points  of  difference  between  the  Roman  and  Feudal  Jurisprudence, 
m  the  articles  of  heirship.  (4thly,)  The  order  of  succession,  and,  (5thly,)  the 
absolute  and  unqualified  property  of  the  subject  of  the  civil  law,  and  Uie  limited 
and  qualified  property  of  the  feudal  tenant,  in  their  respective  possessions. 
(6thly,)  He  will  then  attempt  to  show  the  means,  by  which  some  of  the 

genetal  re8traintS.upon  the  alienation  of  real  property,  introduced  by^thefeud, 
ave  been  removed.  (7thly,}  He  will  treat  of  entails.  (8thly,)*He  will 
endeavour  to  show  the  means  by  vhich  the  restraints  created  by  entails  were 
e)oded  or  removed.    (laving  thus  treated  of  that  special  of  alienation,  whidi, 
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being  the  act  of  the  party  himselfy  b  teimedTolontaiy  alienation :  (gthly),  He 
will  afterwards,  treat  of  that  species  of  alienation,  which  being  forced  on  the 
party,  is  termed  involuntary.  Under  this  head  he  will  briefly  consider  the 
attachment  of  lands  for  debt ;  first,  in  regard  to  its  eflfect  upon  them,  while 
they  continue  in  the  possession  of  the  party  himself;  then,  m  r^ard  to  its 
effect  upon  them,  when  in  the  possession  of  the  heir  or  devisee ;  and  afterwards, 
in  regard  to  the  prerogative  remedies  for  the  recovery  of  crown  debts., 
(lothly),  He  will  then  offer  somtt  observations  on  testamentary  alienation ; 
and  (i  ithly),  conclude  by  a  detail  of  some  of  the  principal  circumstances  in 
the  history  of  the  decline  and  fall  of  the  feud  in  this  country. 

4 

I.  Thb  feudal  law  was  ESTABLtsHEDHiy  the  nations  which  overturned 
the  Roman  empire.  The  first  of  these  were  the  Vandals,  the  Suevi,  and  the 
Alani.  They  mhabited  the  countries  bordering  on  the  Baltic.  About  the 
year  406,  they  made  an  irruption  into  Graul ;  from  Graul,  they  advanced  into 
l^iain ;  fllx>ot  the  year  415,  tn^  were  driven  from  Spain  by  the  Visigoths,  and 
invaded  Africa,  where  thev  formed  a  kingdom.  About  the  year  431,  the 
Franks,  the  AUemanni,  and  the  Burgundians,  penetrated  into  Graul.  Of  these 
nations,  the  Franks  became  the  most  powerfm ;  and  having  either  subdued  or 
expelled' the  others,  made  themselves  masters  of  the  whole  of  those  extensive 
provinces,  which,  from  them,  received  the  name  of  France.  Pannonia  and 
Illyricum,  were  conquered  by  the  Huns :  Rhsetia,  Noricum  and  Vindelicia, 
by  the  Ostrogoths ;  and  these  were,  some  time  afler,  conquered  by  the  Franks. 
In  A49,  the  Saxons  invaded  Great  Britain.  The  Herulians  marched  into  Italy, 
under  the  command  of  their  king  Odoacer,  and  in  476,  overturned  the  empire 
of  the  West.  From  Italy,  in  493,  the^  were  expelled  by  the  Ostrogoths. 
About  the  year  568,  the  Lombards  issumg  from  the  Mark  of  Brandenburgh, 
invaded  the  Higher  Italy,  and  founded  an  empire,  called  the  kingdom  of  die 
Lombards.  After  this,  little  remained  in  Europe  of  the  Roman  empire,  be* 
tides  the  Middle  and  Inferior  Italy.  These,  on  the  final  division  of  that 
empire,  between  the  sons  of  Theodosius,  in  395,  had  fallen  to  the^  share  of  the 
emperor  of  the  East,  who  governed  them  by  an  officer  called  the  exarch, 
whose  residence  was  fixed  at  Ravenna,  and  by  some  subordinate  officers,  called 
dukes.  In  743,  the  exarchate  of  Ravenna,  and  all  the  remaining  possessions 
of  the  emperor  in  Italy,  were  conquered  by  the  Lombards.  This,  as  it  was 
the  final  extinction  of  the  Roman  empire  m  Europe^  was  the  completion,  in 
that  quarter  of  the  globe,  of  those  conquests  which  established  the  law  of 
the  feud. 

The  nations  by  whom  these  conquests  were  made,  came,  it  is  evident,  from 
different  countries,  at  different  periods,  spoke  different  languages,  and  were 
under  the  command  of  separate  leaders ;  yet  they  appear  to  have  established, 
in  almost  every  state,  where  their  polity  prevailed,  nearly  the  same  system  of 
laws.     This  system  is  known  by  the  appellation  of  iht feudal  hm, 

IL  Sir  Henry  Spelman,  after  Cujus,  defines  a  fief  to  be,  ^'  A  right  which 
"  the  vassal  hatli  in  land,  or  some  immovable  thing  of  his  lonrs/  to  use 
"  the  same,  and  take  the  profits  thereof,  hereditarily,  rendering  unto  his 
^  lord  such  feudal  duties  and  services,  as  belong  to  military  tenure ;  the  mere 
^*  propriety  of  the  soil  always  remaining  to  the  lord."  This  definition  appears 
accurate  and  comprehensive :  and  an  analysis  of  it  may  point  out  those  fbcu-  . 

LIAR    AND    CHARACTERISTIC    MARKS,  WHICH    DISTINGUISH    THE   7EUDAL' 
LAW  FROM  EVERT  OTHER.  *" 

1st,  Wkert  the  soUy  and  the  right  to  the  profits  of  the  soU^  meet  in  the  same 
MTioif ,  he  may  be  said  to  have  an  absolute  and  unmixed  estate  in  his  lands. 
This  absolute  and  unmixed  estate,  the  subject  of  every  kingdom,  not  governed 
by  the  feudal  polity,  so  far  as  respects  tne  relation  between  sovereign  and 
subject,  rapears  to  possess.  But,  by  the  feudal  law,  with  respect  to  the  relation 
between  uxe  sovereign  and  the  subject,  the  right  to  the  soil  and  the  right  to 
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the  profits  of  the  soil,  were  separate ;  the  tenant  being  ioTested  with  the  latter, 
the  sovereign  continuing  to  be  entitled  to  the  former.  This  right  to  the  profits 
was  of  the  most  extensive  nature ;  it  gave  the  tenant,  except  for  the.  purpose 
of  alienation,  the  complete  power  or  dominion  over  the  land,  during  tne  term 
of  his  tenure.  Thus  nis  estate  and  interest,  as  to  the  ricfat  of  ownership,  fiur 
exceeded  that  of  the  usufructuary  in  the  civil  law,  to  which  it  has  sometimes 
been  compared,  as  the  usufructuary  had  a  mere  right  to  the  ordinary  profits 
of  ^e  usumict,  and  was  not  permiued  to  make  any  change  in  it,  even  for  its 
amdioration«  It  approached  nearer  to  the  estate  of  the  emfihyteuUif  in  the 
same  law,  as  the  Dominium  directum  was  absolutely  vested  m  him.  It  ap- 
proached, perhaps,  still  nearer  to  the  estate  of  a  cestui  que  trust  in  the  actual 
Uiw  of  Engmnd,  which  has  been  termed  a  feudal  idea,  grafted  on  Roman  juris- 
prudence. The  precise  nature  of  it,  is  no  where,  perhaps,  better  explained, 
than  in  lord  Stair  s  Institutes.  *^  It  is,"  says  his  lordship,  **  essential  to  a  fee, 
"  and  common  to  all  kinds  thereof,  that  there  must  remain  a  right  in  the 
**  superior,  which  is  called  Dominium  directum^  and  withal  a  right  in  the  vassal, 
**  called  Dominium  utile:  the  reason  of  this  distinction,  and  terms  thereof,  is, 
**  because  it  can  hardlv  be  determined,  that  the  right  of  property  is  either  in 
^*  the  superior  or  vassal  alone,  so  that  the  other  should  only  nave  a  servitude 
**  upon  ft ;  though  some  have  thought  superiority  but  a  servitude,  to  wit, 
**  the  perpetual  use  and  fruit;  yet  vie  conciliation  and  satisfaction  of  both 
<<  have  been  well  found  out  in  this  distinction,  whereby  neither's  interest  is 
*'  called  a  servitude ;  but  by  the  resemblance  of  this  distinction  in  law  between 
*^  jura  et  actiones  directee^  and  those,  which  for  resemblance,  were  reductive 
*^  thereto,  and  therefore  called  utiles^  the  superior's  right  is  called  Dominium 
*'  directum^  and  the  vassal's  Dominium  utile^  and  without  these  the  right 
<<  cannot  consist."  This  riglit  in  the  vassal  to  the  use  and  profits  of  the  land, 
while  the  direct  dominion  of  the  land  remained  in  the  lord,  was,  with  respect 
to  the  relation  between  the  sovereign  and  the  subject,  a  new  and  original 
point  of  connection,  and  one  of  those  marks  which  distinguish  the  feudal 
from  every  other  law. 

n.  Another  of  these  marks,  is,  tliat  immovable  or  real  property  only.,  xoas 
admitted  to  be  held  in  feudality  y  or  in  other  words^  to  be  the  substance  ^  a  fief. 
Wherever  the  concjuerors,  we  spedc  of,  established  themselves,  they  seized 
whatever  they  desired,  of  the  property  of  the  conquered,  and  the  general 
allotted  it  to  the  superior  officers  of  the  army,  and  these  a^ain  divided  it,  in 
smaller  parcels,  among  tlie  inferior  officers.  The  moveable,  as  well  as  the 
immovable,  property,  of  the  conquered,  was  seized  and  divided  by  the  con- 
querors ;  but  moveable  property,  irom  its  Huctuaiinsr  and  perishable  nature, 
was  ill  calculated  to  serve,  either  as  the  sign,  or  we  subject,  of  a  perma- 
nent connection.  This  was  particularly  the  case  in  those  days,  when  it  had 
in  no  point  of  view  acquired,  or  was  considered  susceptible  of  those  artifi- 
cial modifications,  or  other  durable  qualities,  in  the  intendment  of  law, 
which  it  now  possesses.  Land,  tlierefore,  or  immovable  property,  alone, 
became  the  subject  of  feudal  tenure.  As  the  notions  of  men  respecting 
property  increased,  the  modifications  of  it  were  also  multiplied,  and  aU 
of  them  were  considered  as  susceptible  of  feudality.  Thus  every  species 
of  right  or  servitude,  to  which  land  is  subject,  was  given  in  fee.  At  an 
early  period  of  the  feudal  law,  we  find  mention  of  fiefs  de  camera  and 
cavena.  The  former  was  a  pension  granted  by  the  lord  to  be  paid  out  of 
his  treasury ;  tbe  latter  was  a  quantity  of  com,  or  other  grain,  granted  by 
the  lord,  to  be  delivered  out  of  his  granary.  In  progress  of  time,  money 
cWged  upon  land  was,  in  some  countries,  held  to  be  feudal ;  and  even  mere 
money  was,  at  last,  in  some  qountries,  held  by  the  feudal  obligation,  and 
treated  as  a  fief.  Whether  money  thus  held,  be,  strictly  speaking,  a  fief,  has 
been  the  subject  of  much  discussion.  Thomasius,  whose  writings,  in  the 
course  of  this  inquiry,  have  been  found  highly  valuable,  treats  a  pecuniary 
feud  lis  a  chimera  and  seems  inclined  to  doubt  its  existence.    Sir  Thomjis 
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Craig  thus  expresses  himself  on  this  question.  ^'  The  dominium  directum  of 
^  a  fief  must  necessarily  remain  in  tlie  lord ;  the  dominium  utile  must  neces- 
^  sarily  he  granted  to  the  feudatory.  When  the  dominium  utile  of  a 
*<  moveable  is  granted,  the  profits  of  it  must  necessarily  belong  to  the  usu- 
*^  fructuary.  But  the  profits  of  a  moveable  proceed  from  the  use  which  is 
*'  made  of  it  Now  the  use  which  is  made  of  a  moveable,  either  consumes 
'^  it  or  not.  In  the  first  case,  the  fief  is  necessarily  extinguished ;  for  it  is 
*^  impossible  that  a  moveable  in  continual  use  should  not,  by  that  very  use  of 
*^  it,  De  consumed,  and  the  lord  thereby  deprived  of  it,  without  any  fault  on 
«<  his  part,  against  his  will,  and  even  without  his  knowledge.  But  if  the 
<*  moveable  be  not  consumed  by  use,  but  may  be  preserved,  the  vassal  has  no 
**  profit  from  it.  I  know  many  writers  of  great  authority  hold,  that  there 
**  may  be  a  fief  of  moveables,  by  way  of  analogy  to  an  usufruct  ofthose  dkings 
*'  which  are  consumed  by  use,  where  the  fruit  and  the  profits  belong  to  the 
«(  vassal,  the  propriety  remains  with  the  lord.  But  in  this  case,  the  propriety 
^'  (to  use  the  expression,)  b  not  of  the*  individual  thing,  but  of  a  thing  of  the 
'<  same  genus  or  species.  And  tlierefore  Cujas  justly  observes,  that  properly 
"  speaking,  these  are  not  fiefs.  For  natural  reason  cannot  be  altered  by  civil 
'^  power.  We  are  therefore  of  opinion,  that  Uiere  cannot  be  a  fief,  though 
*^  there  may  be  a  quasi  fief  ofa  moveable.  But  even  a  quasi  fief  is  not  allowed 
**  by  the  law  of  Scotland.  For  though  stipulations  are  frequent  amongst  us, 
'*  that,  for  the  use  of  money,  a  certain  yearly  sum,  or  a  certain  quantity  of 
**  grain  be  allowed,  yet  this  should  not  be  honoured  with  the  name  of  fief^  as 
"  he  to  whom  the  payment  is  to  be  made,  can  never  be  said  to  die  seised  of  the 
**  fee  of  that  money  .'*  But  at  the  first  establishment  of  fiefs,  land  or  immovable 
property,  in  the  narrowest  sense  of  that  word,  was  Uie  subject  ofa  fief.  That 
this  species  of  property,  to  the  utter  exclusion  of  every  species  of  moveables, 
should  be  a  point  of  connection  between  the  sovereign  and  the  subject,,  is 
another  distinctive  mark  offeudalFty.  To  this  it  is  owing,  that  while  in  this 
country,  and  in  every  other  country  whose  jurisprudence  is  ofa  feudal  ex- 
traction, the  difference  between  real  and  personal,  or  immovable  and'moveable 
property,  is  so  strongly  marked,  and  the  legal  qualities  and  incidents  of  the 
two  species  of  property,  are,  in  so  many  important  consequences,  utterly 
dissimilar,  the  aistinction  between  them  in  the  civil  law,  except  in  the  term  of 
prescription,  is  seldom  discoverable. 

3.  The  remaining  point  of  difference  between  the  feudal  polity  and  the  polity 
of  other  states  is,  tfie  nature  of  the  relation  betiveen  the  chief  and  the  vassals. 
This  b  particularly  distinguishable  by  six  circumstances :  istly,  The  relation 
between  them  was  purely  ofa  military  nature ;  adly.  Behind  the  sovereign  and 
his  immediate  feudatories  there  followed  a  numerous  train  of  arrere  vassals, 
or  sub-feudatories,  between  whom  and  the  first  or  imttaediate  feudatory  there 
subsisted  a  relation  nearly  similar  to  that  between  him  and  the  first  or  chief 
lord  ;  ddly.  This  relation  was  territorial,  and  was  not  considered  to  arise  from 
the  general  allegiance  due  from  a  subject  to  a  sovereign,  but  from  an  implied 
obligation  supposed  to  be  annexed  to  ^e  tenure  of  the  fee ;  4thly,  The  right 
of  administering  justice  was  an  appendage  of  this  military  relation,  and 
originally  commensurate  to  it  in  its  territorial  extent ;  5thly,  The  lord  was  not 
allowed  to  alien  the  fee  without  his  tenant's  consent,  nor  the  tenant,  without 
the  consent  of  his  lord ;  and  6thly,  Though  in  point  of  dignity,  of  rank,  and 
of  h3nour,  the  lord,  according  to  the  ideas  ofthose  times,  enjoyed  a  splendid 
pre-eminence  over  his  vassals,  his  power  over  them  was,  comparatively  speak- 
mg,   extremely  small.     Thus,  therefore,  Uie  supposed  preservation  of  the 
dwninium  directum,  or  real  ownership,  to  the  lord,  after  he  nad  parted  with  the^ 
beneficial  ownership,  or  dominium  utHe,  to  the  tenant;   the  exclusion  of 
moveable  property,  from  serving  either  as  the  sign  or  the  subject  of  the  relation 
between  the  sovereign  and  the  feudatory;  and  the  military  nature  of  this 
relation,  mcludi^g  in  it  tlie  other  circumstances  before  noticed,  should  be  con- 
sidered as  three  principal  points  which  distingubh  the  law  of  feuds  from  every 
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Other  law.  To  these  the  book  of  fiefs,  and  Cujas,  and  after  them  sir  Henry 
SpeFnian,  add  the  hereditary  nature  of  fiefs ;  and  it  is  observable,  that  Littleton 
in  his  explanation  of  the  word^,  says  it  is  the  same  as  inheritance,  without 
adverting  to  any  other  quality  of  a  fief.  But,  as  fiefs  were  not  allowed  to  go 
in  a  course  of  descent,  till  after  a  considerable  period  of  time,  from  their  fim 
introduction,  and,  as  they  might  always  be  granted  for  a  less  estate,  than  an 
estate  of  inheritance,  there  seems  to  be  no  reason  to  suppose  this  descendible 
quality  is  essential  to  their  nature.    Wo  have  therefore  omitted  it. 

Besides  these,  (which  may  He  considered  as  the  essentials  of  a  fief,)  there  are 
qualities,  which  every  fief  should  possess,  to  answer  the  notions  originally 
entertained  of  this  species  of  property.  Thus,  fiefs  should  be  granted  without 
price ;  to  persons  duly  qualined;  and  the  services  should  not  be  fixed  to  any 
particular  mode  or  time  of  service.  A  fief  possessing  the  essential  and  secon- 
dary qualities,  we  have  noticed,  was  considered  to  be  a,  proper  fief.  Tlie  absence 
of  any  of  the  qualities,  reckoned  essential,  necessarily  precluded  the  feudal 
tenure.  But  any,  or  all  of  the  qualities  reckoned  merely  proper,  might  be 
dispensed  with,  at  the  discretion  of  the  parties,  witliout  precluding  the  tenure, 
according  to  the  maxim.  Modus  et  conventio  vincurti  legem.  This  introduced 
the  distinction  between  proper  and  improper  fiefB.  But,  wherever  the  feudal 
tenure  was  admitted,  the  fiet  was  presumed  to  be  a  proper  fief,  till  the  contrary 
was  shown,  and  it  could  only  be  shown  by  referring  to  the  original  investiture. 
Thence  the  maxim,  in  these  cases,  Tenor  investitura  est  itispidendus. 

III.  With  respect  to  the  PRINCIPAL  WRITTEN  DOCUMENTS,  WHICH  ARE 
THE  SOURCES,  FROM  WHICH  THE  LEARNING  OFFOREIGN  FEUDS  IS  DERIVED; 
These  may  be  divided  into  CODES  OF  LAWS,  CAPITULARIES,  AND  COLLECTIONS 
OF  CUSTOMS.  It  was  long  afler  the  first  revival  of  letters  in  Europe,  that  the 
learned  engaged  in  the  study  of  the  laws  or  antiquities  of  modern  nations. 
When  their  curiosity  was  first  directed  to  them,  the  barbarous  style  in  which 
they  are  written,  and  the  rough  and  inartificial  state  of  manners  they  represent, 
were  so  shocking  to  their  classical  prejudices,  that  they  appear  to  have 
turned  from  them  with  disgust  and  contempt.  In  time,  however,  they  became 
sensible  of  their  importance.  Thev  were  led  to  the  study  of  them»  by  those 
treatises  on  the  feudal  laws,  whicn  are  generally  printed  at  the  end  of  the 
Justinianean  collection.  These  are  of  Lombard  extraction.  This  naturally 
gave  rise  to  tlie  opinion,  that,  fiefs  appeared  first  in  Italy,  and  were  introduced 
Uiere  by  the  Lombards.  From  Italy,  the  study  of  jurisprudence  was  i^iported 
into  Germany :  this  opinion  accompanied  it  there.  At  first  it  u)pears  to  have 
universally  prevailed.  But,  when  a  more  extensive  knowledge  of  the  an- 
tiquities of  tne  German  nations  was  obtained,  there  appeared  reason  to  call  it 
in  question.  Many  thought  the  claims  of  other  nations,  to  the  honour  of  having 
introduced  the  feudal  polity,  were  better  founded.  Some  ascribed  them  to 
the  Franks ;  others,  den}dng  the  exclusive  claim  of  any  nation  in  particulari 
ascribed  them  to  the  German  tribes  in  general ;  and  asserted,  that  the  outline 
of  the  law  of  feuds  is  clearly  discoverable  in  the  habits,  manners,  and  laws  of 
those  nations,  whilst  still  inhabitants  of  the  Hercynian  wood.  The  time  when 
feuds  first  made^ejr  appearance,  has  equally  been  a  subject  of  controversy. 
The  tvord  itself  is  not  to  be  found  in  any  public  document,  of  acknowledged 
authenticity,  before  the  lith  century. 

III.  1.  Ihe  most  ancient,  and  one  of  the  most  important  CODES  OF  LAW, 
in  use  among  the  feudal  nations,  is  the  Salic  lata.  It  is  thought  to  derive  its 
appellation  from  the  Salians,  who  inhabited  the  country  from  the  Leser  to  the 
Carbonarian  wood,  in  die  confines  of  Brabant  and  Hainault.  It  was  written, 
probably  in  the  Latin  language,  about  the  beginning  of  the  5th  century,  by 
WesogastuSj  Bodogastus,  Salo^tus,  and  Windogastus,  the  chiefs  of  the  nation. 
It  ret^ived  considerable  additions  from  Clovis,  Childebei't,  Clotaire,  Charle- 
m^;ne,  and  Lewis  the  Debonnaire.  There  are  two  editions  of  it.  These 
Aider  so  considerably,  that  they  have  been  treated  as  distinct  codes.    The 
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F^ranln  who  occiroied  the  country  upon  the  Rhine,  the  Meuseand  the  Scheldt, 
were  known  by  the  naoie  of  the  Kipuarians,  and  were  governed  by  a  collection 
of  laws<  winch,  from  them,  was  called  the  Ripiuirian  kno.    These  laws  seem  to 
hare  been  first  promulgated  by  Theodoric,  and  to  have  been  augmented  by 
Dagobert.    The  punishments  inflicted  by  the  Ripuarian  law  are  more  severe 
than  Uie  punishments  inflicted  by  the  Salic ;  and  the  Ripuaiian  law  mentions 
the  trial  oy  judgment  of  God,  and  by  duel.    Theodoric  also  appears  to  have 
first  promulgated  the  law  of  the  Alemannu    The  law  of  the  Bureundians  is 
supposed  to  hay^  been  promulgajbed  about  the  beginniiur  of  the  501  ceuturv  ; 
that  nation  occupied  the  country  which  extends  itseu*  firpm  Alsace  to  the 
Jtfediterranean,  between  the  Rhone  and  the  Alps.    This  was  the  most  flourish- 
ing of  the  Gallic  provinces  invaded  by  the  Germans;  they  established  Uiem- 
se^es  in  it,  with  the  consent  of  the  emperor  Honorius.    An  alliance  subsisted, 
for  a  considerable  time,  between  them  and  the  Romans ;  and  some  parts  of 
their  law;  i^ear  to  be  taken  from  the  Roman  law-    One  of  the  most  ancient  of 
.the  German  codes  is  that,  by  which  the  AnglioTies  and  the  Werini  were 
.ffovem^   .  The  territories  of  these  pations  were  contiguous  to  those  of  the 
.Saxons;  and  the  Angliones  are  generally  supposed  to  be  the  nation,  known 
in  our  history  by  the  name  of  the  Angles.    A  considerable  portion  of  the 
law  of  the  Saxons  has  reached  us.    The  Goths  also  had  their  laws,  which  were 
promulgated  by  the  Ostrogoths,  in  Italy ;  by  the  Visigoths,  in  Spain.    The 
Goths  were  dispossessed  of  their  conquests  in  Italy  by  the  Lombards.    No 
ancient  code  of  law  is  more  famous  than  the  lavo  of  the  Lombards  \  none  dis- 
covers more  evident  traces  of  the  feudal  polity.    It  survived  the  destruction 
of  that  empire  by  Charlemagne,  and  is  said  to  be  in  force,  even  now,  in  some 
cities  of  Italy.    These  were  Uie  principal  laws,  which  the  foreign  nations,, 
from  whom  the  modem  governments  of  Europe  date  their  origin,  first  esta- 
blished, in  those  countries,  in  which  they  formed  their  respective  settlements. 
Some  degree  of  analogy  may  be  discovered  between  them,  and  the  general 
customs,  which,  from  toe  accounts  of  Caesar  and  Tacitus,  we  learn  to  have 
prevailed  among  them,  in  their  supposed  aboriginal  state.    .A  considerable  part 
also  of  them  is  evidently  borrowed  from  the  Roman  law,  by  which,  in  this 
instancy  we  must  understand  the  Theodosian  code,    llijjf  was  the  more 
natural,  as,  notwithstanding  the  publication  of  the  Ripuarian  and  Salic  codes, 
the  Roman  subjects  in  Gaul  were  indulged  in  the  free  use  of  the  Theodosian 
laws,  especially  in  the  cases  of  marriage,  inheritance,  and  other  important 
transactions  of  private  life.    In  their  establishments  of  magistrates  and  civil 
tribunals,  an  imitation  of  the  Roman  polity  is  discoverable  among  the  Franks ; 
and,  for  a  considerable  time  after  their  first  conc^uests,  frequent  instances  are 
to  be  found,  in  their  history,  of  a  deference,  and  in  some  instances,  even  of  an 
acknowledgment  of  territorial  submission  to  the  em[>erors  of  Rome. 

III.  2.  In  the  course  of  time,  all  these  laws  were,  in  some  measure  at  least, 
superseded  by  the  CAPITULARIES.  The  word  capitulary  is  generic,  and 
denotes  every  kind  of  literary  composition  divided  into  chapters*  Laws  of  tills 
description  appear  to  have  been  promulgated  by  Childebert,  Clotaire,  Carlo- 
man  and  Pepin.  But  no  sovereign  seems  to  have  promulgated  so  many  of 
them,  as  Charlemagne.  That  monarch  appears  to  have  wished  to  effect,  m  a 
certain  d^ree,  an  uniformity  of  law  throughout  his  extensive  dominions.  With 
this  view,  it  is  supposed,  he  added  many  laws,  divided  into  short  chapters  or 
heads,  to  the  existmg  codes,  sometimes  to  explain,  sometimes  to  amend,  and 
sometimes  to  reconcfle  or  remove  the  difference  between  them.  They  were 
generally  promulgated  in  public  assemblies,  composed  of  the  sovereign  and 
the  chief  men  of  the  nation,  1^  well  ecclesiastics  as  secular.  They  regulated, 
equally,  the  spiritual  and  the  temporal  administration  of  the  kingdom.  The 
execution  of  them  was  intrusted  to  the  bishops,  the  cojants,  and  the  missi  regit. 
Many  copies  of  them  were  made,  one  of  which  was  generally  preserved  in  the 
royal  arcoives.  The  authority  of  th^e  capitularies  was  very  extensive ;  it  pre- 
vailed in  every  kingdom,  under  the  dominion  of  the  Franks,  and  was  submitted 
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tOf  in  many  parts  of  Ital^r  and  Germany.  The  earliest  collection  of  the  capitir 
laries,  is  that  of  Angesise  abbot  of  Fontenelles.  It  was  adopted  by  Lewis 
the  Debonnaire  and  Charles  the  Bald,  and  was  publicly  approved  of  m  many 
councils  of  France  and  Germany.  But,  as  A  ngesise  had  omitted  many  capitu  - 
laries  in  his  collection,  Benedict  the  Levite,  that  is,  the  deacon  of  the  church 
of  Mentz,  added  three  books  to  them.  Each  of  these  collections  was  con- 
sidered to  be  authentic,  and,  of  course,  appeded  to,  as  law.  There  have  been 
subsequent  additions  made  to  them.  Tne  best  edition  is  that  of  Baluze  in 
1677.  A  splendid  republication  of  this  edition  was  begun  by  Monsieur  de 
Chiniac  in  1780 :  he  intended  to  comprise  it  in  four  volumes.  Two  only  have 
yet  made  their  appearance.  In  the  collections  of  ancient  laws,  the  capitularies 
are  generally  followed  by  the  Formtdariay  or  forms  of  forensic  proceeaings  and 
legal  instruments.  Of  these,  the  formulare  of  Marculphus  is  Uie  most  curious. 
The  formularia  generally  close  the  collections  of  ancient  laws.  Witli  the 
Merovingian  race,  the  Salic,  Burgundian,  and  Visigoihic  laws  expired.  The 
capitularies  remained  in  force,  m  Italy,  longer  than  in  Germany ;  and  in 
France,  longer  than  in  Italy.  The  incursions  of  the  Normans,  tlie  intestine 
confusion  and  weakness  of  government  under  the  successors  of  Charlemagne, 
and,  above  all,  tlie  publication  of  the  decretum  of  Gratian,  which  totally  super- 
seded them  in  all  religious  concerns,  put  an  end  to  their  authority  in  France. 

III.  3.  They  were,  in  some  measure,  succeeded  by  the  CUSTOUAUY  LAW^ 
It  is  not  to  be  supposed,  tliat  the  codes  of  law,  of  which  we  have  been  speak- 
ing, entirely  abrogated  the  usages  or  customs  of  the  countries  in  which  they 
were  promulgated.  Those  laws  only  were  abrogated  by  them,  which  were 
contrary  to  die  regulations  they  established.  In  other  respects,  the  codes  not 
only  permitted,  but,  in  some  instances,  expressly  directed,  that  the  ancient 
usaces  should  remain  in  force.  Thus,  in  all  the  countries  governed  by  the 
ancient  codes,  there  existed,  at  the  same  time,  a  written  body  of  law,  sanctioned 
by  public  authority,  and  usages  or  customs,  admitted  to  be  of  public  authority, 
by  which  those  cases  were  governed,  for  which  the  written  body  of  law  con- 
tained no  provision.  After  the  ancient  codes  and  capitularies  fell  into  desue- 
tude, these  customs  multiplied.  By  degrees,  written  collections  were  made 
of  them.-  Some  of  tlicse  were  made  by  public  autliority  ;  others  were  the 
collections  of  individuals,  and  depended  tlierefore,  for  their  weight,  on  the 
private  authority  of  the  individuals  by  whom  they  were  made,  tod  the  au- 
thority, which  they  insensibly  obtained,  in  Uie  courts  of  justice.  Collections 
of  this  nature,  committed  to  writing  by  public  authority,  form  a  considerable 
part  of  the  law  of  France,  and  are  a  striking  feature  of  the  jurisprudence  of 
that  kingdom.  The  origin  of  them  may  be  traced  to  the  beginning  of  the 
Capetian  race.  The  monarchs  of  that  line,  in  the  charters,  by  which  they 
granted  fiefs,  prescribed  the  terms  upon  which  they  were  to  be  held,  lliese 
they  oflen  abridged,  enlarged  and  explained,  by  subsequent  charters.  They 
also  published  charters  of  a  more  extensive  nature.  Some  of  these  contained 
regulations  for  tlie  possessions  of  their  own  domain ;  others  contained  general 
regulations  for  tlie  kingdom  at  large.  In  imitation  of  these,  the  great  vassals 
of  the  crown  granted  their  charters,  for  the  regulation  of  the  possessions  held 
of  them.  In  the  same  manner,  when  allodial  land  was  changed  to  feudal, 
charters  were  granted  for  the  regulation  of  tlie  fiefs ;  and,  when  villeins  were 
enfranchised,  possessions  were  generally  given  them,  and  charters  were  granted 
to  regulate  these  possessions.  Thus  each  seigniory  had  its  particular  usages. 
Such  was  their  diversity,  that,  throughout  &e  whole  kingdom,  there  could 
hardly  be  found  two  seigniories,  which  were  governed,  in  every  point,  by  the 
same  law.  With  a  view  more  to  ascertain,  than  to  produce  an  uniformity  in, 
these  usages,  though  the  latter  of  these  objects  was  not  quite  neglected, 
Charles  the  Seventh  and  his  successors  caused  to  be  reduced  to  writing,  the 
different  local,  customs,  which  prevailed  throughout  the  kingdom.  In  1453, 
some  time  afler  Charles  the  Seventh  had  expelled  the  English  from  France, 
he  published  an  ordonnance,  by  which  he  directed,  that  all  the  customs  and 
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usages  should  be  committed  to  writing,  and  yerified  by  the  practitioners  of 
ea(£  place,  then  examined  and  sanctioned  by  the  great  council  and  parliament : 
and  that  the  customs,  thus  sanctioned,  and  those  only,  should  have  the  force 
of  laws.  Such  were  the  obstacles  in  die  way  of  this  measure,  that  forty-two 
years  elapsed  before  the  customs  of  any  one  place  were  verified.  From  that 
time,  the  measure  lingered,  till  the  reign  of  jLewis  the  Twelfth ;  it  was  then 
resumed.  About  the  year  1609,  it  was  completed.  The  customs  of  Paris, 
Orleans,  Normandy,  and  some  other  places,  were  afterwards  reformed.  Those 
of  Artois  and  Saint  Omer  were  reformed  within  the  last  hundred  years.  The 
manner  of  proceeding,  both  in  reducing  the  customs,  and  reforming  them,  was, 
generally  speakine,  as  follows*  The  king,  by  his  letters  patent,  ordered  an 
assembly  of  the  tnree  states  of  each  province.  When  this  assembly  met,  it 
dnnected  the  royal  judges,  greffiers,  maires  and  syndics,  to  prepare  memoirs 
of  all  the  customs,  usages,  and  forms  of  practice,  tliey  had  seen  in  use,  from 
of  old.  On  receiving  these  memoirs,  the  states  chose  a  certain  number  of 
notables,  and  referred  the  memoirs  to  them,  with  directions  toput  them  in 
orderj  and  to  frame  a  cahier,  or  short  minute  of  their  contents.  This  was  read 
at  the  assembly  of  the  states,  and  it  was  there  considered,  whether  the  cus- 
toms were  such,  as  they  were  stated  to  be,  in  the  cahier.  At  each  article, 
any  depu^of  the  state  was  at  liberty  to  mention  such  observations  as  occurred 
to  him.  The  articles  were  then  adopted,  rejected,  or  modified,  at  the  pleasure 
of  the  assembly.  They  were  then  tidcen  to  parliament  and  registered.  The 
customs  of  each  place,  thus  reduced  to  writing  and  sanctioned,  were  called  the 
coutumier  of  that  place.  These  coutumiers  were  formed  into  one  collection, 
called  the  Coutumier  de  France^  or  the  Grand  Coutumier,  The  best  edition 
df  thb  is  by  Richebourgh,  in  four  volumes  in  folio.  It  contains  near  one  hun- 
dred collections  of  the  customs  of  provinces,  and  two.  hundred  collections  of 
the  customs  of  cities,  towns  or  villages.  Each  coutumier  has  been  the  subject 
of  a  commentaiy.  Five-and-twenty  commentaries  have  appeared,  (some  of 
them  voluminous,)  on  the  coutumier  of  Paris,  alone.  Of  these  commentaries, 
that  of  Dumoulin  has  the  greatest  celebrity.  Les  Etablissements  de  St.  Louis, 
hold  a  high  rank  for  the  wisdom,  with  which  they  are  written,  and  the  curious 
matter  they  contain.  The  Coutumier  de  Normandie^  for  its  high  antiquity, 
apd  the  relation  it  bears  to  the  feudal  jurisprudence  of  England,  is  particularly 
interesting  to  an  English  reader.  Basnage's  edition,  and  his  learned  commen- 
tary upon  it,  are  weU  known.  But  the  most  curious  of  all  collections  of  feudal 
law,  is  that  indtled,  Assizes  de  Jerusalem, — In  1099,  Jerusalem  was  taken  by 
the  Crusaders,  under  the  command  of  Godfrey  of  Bouillon.  He  established, 
for  the  administration  of  justice  in  that  city  and  the  adjacent  territory,  two 
tribunals;  one,  the  Haute  Cour,  for  the  nobility;  the  other,  the  Cour  de  la 
Bour^eoisee,  for  the  commonalty.  The  sovereign  presided  over  the  former, 
the  viscount  over  the  latter:  each  had  its  code  of  law;  the  former  was  com- 
piled, with  the  council  of  the  patriarch,  the  barons,  and  the  sages ;  the  latter, 
with  the  council  of  the  freemen  and  burghers.  As  these  cdlections  were 
made  by  persons  governed  by  the  feudal  polity,  as  it  prevailed  m  the  principal 
states  of  Europe,  they  may  oe  supposed  to  have  contained  some  of  its  most 
important  principles  and  regulations;  but,  as  the  principal  Crusaders  came  from 
France,  the  collections  may  be  supposed  to  contain  more  of  the  laws  and 
usages  of  that  country  than  of  any  otner.  The  collection  was  called  the  Assizes 
de  Jerusalem ;  they  were  composed  in  the  French  language ;  and  the  autograph, 
written  in  uncial  fetters,  with  eilt  initials,  was  signea  by  the  sovereign  and  the 
patriarch,  and  deposited  in  uie  church  of  the  Holy  Sepulchre,  it  became 
the  pr^  of  Saladm,  when  he  retook  Jerusalem.  Partiy  from  tradition,  and 
-partly  irom  its  scattered  fragments,  a  new  edition  of  it  was  made,  towards  the 
-middle  of  the  13th  century,  by  Jean  de  Ibelen,  count  of  Joppe  and  Ascalon, 
and  lord  of  Rama.  A  third  edition  of  it  was  made  in  1369  by  the  direction 
of  Peter  of  Lusignan,  king  of  Cyprus,  and  deposited  in  the  church  of  Nicosia, 
in  a  chest,  with  four  seals.    -All  tne  Christian  possessions  of  the  crusaders  were 
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^orenied b^it;  and,  irfi6iiBaUw]rn ocmqiiered Constantinople, bepromulgated 
It,  in  that  clty^  for  the  goveniment  of  lus  European  subjects.  When  Cyprua 
fell  under  the  dominion  of  the  Venetians^  the  copy,  deposited  at  Nicosia,  fell 
into  their  hands.  It  was  found  difficult  to  understand  the  language  of  the  text: 
the  Venetian  government*  in  1535,  caused  it  to  be  translated  into  the  Italian 
language,  and  the  translation  to  be  magnificently  printed;  the  manuscript  was 
dqpcysited  in  the  church  of  St  Mark.  La  Thaumassiere  published  a  French 
translation  of  it  in  1670;  but,  having  been  made  from  an  imperfect  copjf 
Lewis  the  16th  obtained  a  magnificent  transcript  of  the  original  from  the  senate 
of  Venice.  M.  Bernardi,  (De  Vorigine  et  detprogrii  de  la  Ugidatian  Fran^aue^ 
Paris  1816,  octavo  J  from  whom  this  account  of  the  Assizes  de  Jerusalem  is 
taken,  speaks  of  it  as  a  work  of  great  merit,  and  thinks  it  superior  to  the  Codes 
Napcleon:  these  are  five  in  number,  the  Code  Civile  the  Code  Crimnelle^  the 
Code  de  Commerce^  the  Code  de  Conscription^  and  the  Code  de  Procedure.  It 
is  allowed  that  the  first  possesses  great  merit,  that  the  third  is  very  &ulty,  and 
that,  whatever  is  good  m  any  of  them  is  rendered  almost  entirely,  useless  by 
the  last,  which  has  completely  confounded  and  paralysed  all  the  judicature  of 
thq.  QQuntry, 

Such  are  the  principal  sources  of  the  feudal  jurisprudence  of  the  kingdom 
of  France.  It  remains  to  take  notice  of  some  of  the  chief  compilations  by  which 
the  feudal  polity  of  other  kingdoms  is  regulated.  The  auUiority,  or  at  least 
the  influence,  which  the  capitularies,  had  on  these,  has  been  already  noticed. 
After  these,  the  attention  is  naturally  directed  to  ihat  collection,  wnich,  pro- 
bably in  the  reign  of  Frederick  the  second,  Hugolinus,  a  Bononian  lawyer, 
compiled  from  the  writings  of  Obertus  of  Otto  and  Gerhardus  Niger^  and  from 
the  various  customary  laws,  then  prevailing  in  Italy,  and  added  under  the  title, 
Defdma  Collatio,  to  the  Novels.  It  is  to  be  foimd  in  most  editions  of  the 
Corpus  Juris  Civilis.  In  the  edition  of  Cujas  it  is  divided  into  five  books ;  the 
first  contains  the  treatises  of  Gerhardus  Niger;  Uie  second  and  third  those  of 
Obertus  of  Otto ;  the  fourth  is  a  selection  from  various  authors ;  the  fifth  is 
a  collection  of  constitutions  of  different  emperors  respecting  feuds.  To  these 
is  added  the  golden  Bull  of  the  emperor  Cnarles  the  fourth.  Authors  are  by 
no  means  agreed,  either  in  the  order,  or  division,  of  this  collection.  Several 
editions  have  been  published  of  it.  In  that  published  by  Joannes  Calvinus  or 
Calvus  at  Franckfort,  in  161 1,  there  is  a  collection  of  every  passage,  in  the 
canon  law,  that  seems  to  relate  to  the  law  of  feuds.  As  this  coition  is  scarce, 
and  it  may  happen  that  some  English  reader  may  be  desirous  of  seeing  all 
these  passages,  the  following  short  account  of  Calvinus  or  Calvus's  selection 
of  them,  is  transcribed  from  Hoffisoan's  Dissertatio  de  Unico  Juris  JeudaUs 
Longohardici  Lihro. — Jurisprudentiamjeudaleni,  sex  libris  comprehensam^  sive 
potius  consuetudines  Jeudorum,  secundum  distributionem  Cujacianam,  edidit,  et 
sub  tituio  librijeodorum  VL  addidit^  guidquid  alicufus  de  nac  materia  momenti, 
in  uniierso  corpore  juris  canonici  expressum  invenerat ;  hoc  est  totum  titulum 
decretalium  GregorUIX.  sive  capitulot  Insinuatione  1.  Et  ex  parte  tua,  3.  X* 
defeudisy  porro  cap.  caterum^  5  et  novity  13  de  Judiciisy  cap.  Qua  in  EccU' 
ssariuniy  7  de  ConstituUonibuSy  cap.  Ad  aures,  10  In  quibusdamy  \2  et  Gravemy 
l^DePoenisy  cap,  Gravemy  53  de  Sent,  excomm.  cap.  Ex  transmissoy  6  et  terumy 
7  dejbro  compdente  eorwnjue  summaria.  The  next  treatise  to  be  mentioned 
is,  the  Treatise  de  Beneficiis,  generally  cited  uiider  the  appellation  of,  Auctor 
xjetus  de  Beneficiis,  It  was  first  published  by  Thomasius,  at  Halle.  1708,  with 
a  dissertation  on  its  author,  and  liie  time  when  it  was  written.  He  considers 
it  tQ  be  certain,  that  it  was  written  after  the  year  800,  and  before  the  year  1 250, 
and  conjectures,  that  it  was  not  written  before  the  emperor  Otho,  and  that  it 
was  written  before  the  eiiq[»eror  Conrad  the  second*  To  these  must  be  added 
the  Jus  Feudak  Saxonicum;  which  seems  to  be  part  of,  or  an  appendix  to,  a 
treatise  of  great  celebrity  in  Gennany,  intitled  the  Specubm  Saxonsaan. 
The  Jus  Feudale  SaxonicuMy  is  said  by  Struvius,  to  have  been  translated,  by 
Goldastus,  firom  the  German,  into  the  Latin  language,  for  the  benefit  of  the 
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•PoleB.  It  16  supposed  td  have  been  pid>lithed,  between  the  year  1315  and  the 
year  1 S50.  The  Speculum  Sueviatm  seemB  to  have  been  composed,  in  imitation 
of  the  Speculum  Saxooicum,  probably,  between  the  year  1950  and  the  year 
1400.  To  this  is  added  the  Jus  Feudale  AUemanicum^  composed  about  tlie 
same  time,  and  probably  by  the  same  author.  But  none  of  tiiese  collections 
acquired  the  same  authority,  as  the  books  of  the  fiefs.  They  were  known  by 
■the  name  of  the  Lombard  law.  By  degrees  they  were  admitted,  as  authority, 
by  most  of  the  courts,  and  taught  in  most  of  the  academies  of  Italy  and 
(jermany.  Like  the  civil  and  canon  law,  they  became  the  subject  of  innu- 
merable glosses.  Those  of  Columbinus  were  so  much  esteemed,  that,  no  one, 
it  is  said,  ventured  to  publish  any  after  him.  About  the  end  of  Uie  13th 
century,  James  of  Ardezene  publidied  a  new  edition  of  the  Gloss  of  Colum- 
binus, and  added,  under  the  title  of  Capihila  Extraordinartay  a  collection  of 
adjud^g^  cases,  on  feudal  matters.  This  was  inserted  in  some  of  the  latter 
editions  of  the  Corpus  Juris.  About  the  year  1430,  Minuccius  de  Prato 
veleri,  a  Bononian  lawyer,  by  the  orders  of  the  emperor  Sigismond,  gave  a  new 
edition  of  the  Books  of  the  Fiefs,  with  the  Gloss  of  Columbinus.  These  were 
confirmed  by  the  emperor  Sigismond,  and  afterwards  by  the  emperor  F^rede- 
jrick  the  3d,  and  publicly  taught  in  the  university  of  Bononia.  Such  are  the 
principal  sources  of  the  feudal  jurisprudence  of  foreign  countries. 

IV.  Thb  early  history  of  the  feuds  of  forbion  countries  is 
involved  in  a  considerable  degree  of  obscurity.  That  in  the  time  of  Pepin  the 
feudal  polity  arrived  at  a  degree  of  maturity  and  consistence,  is  certam.  It 
must,  thermre,  have  previously  had  its  rise  and  progress.  Some  vestiges  of 
these  are  discoverable  in  the  scanty  materials  ^/Idch  have  reached  us,  of  the 
history  and  antiquities  of  those  early  times.  We  find  mention  in  them  of  the 
leuds, — of  lands  intrusted  (commendati)  by  the  king  to  his  followers ;— of 
estateby  which,  on  account  of  the  infidelity,  or  the  cowardice  of  the  proprietary, 
or  his  placing  himself  under  another  lord,  the  king  takes  from  him,  andrestores 
to  the  fisc.  There  is  also  mention  of  the  pares  comitum,  and  the  fideles,  and 
of  reinvesting  the  leudes,  who  had  been  unjustly  deprived  of  their  possessions. 
At  first  kings  alone  granted  fiefik  They  granted  them  to  laymen  only,  not  to 
ecclesiastics;  and  to  such  only  who  were  free,  and  probably  to  the  roost  im- 
portant only  of  their  followers.  They  were  not  granted  for  any  certain  or 
determinate  period  of  time ;  they  were  not  transmissible  to  the  descendants  of 
tfie  grantee ;  they  were  resumable  on  the  bad  conduct  of  th%  vassal,  without 
the  sovereign's  being  obliged  to  show  the  cause  of  the  resumption,  or  havbg 
recourse  to  any  judicial  process.  The  vassal  had  no  power  to  alienate  them. 
Every  freeman  was  subject  to  the  obligation  of  military  duty ;  this  was  the 
case,  in  a  more  particular  manner,  of  the  feudal  tenants;  they  were  to  attend 
the  sovereign  on  horseback,  and  in  complete  armour,  that  is,  with  the  breast- 
plate, the  uiield,  the  spear,  the  helmet,  and  the  sword.  They  were  to  guard 
his  life,  member,  mind,  and  right  honour.  They  were  first  caUed  homines, 
fiddesi  leudeSy  antrusiiones ;  to  all  these  the  appellation  of  vassals  succeeded. 
It  appears,  that,,  in  early  times,  the  feudal  tenants  were  numerous.  A  consi- 
derable put  however  of  the  subjects  were  free  from  the  feudal  tenure.  The 
lands  held  by  these,  were  called  allodial.  The  proprietors  of  them,  were  under 
the  seneral  obligation  of  tfiilitary  service,  and  were  subject  to  general  taxation,  ^ 
Their  particular  nature  was  diiefly  discernible  in  this,  that  they  difiered' 
from  the  villeins,  as  they  were  freemen ;  and  from  the  feudal  tenants,  as  their 
possessions  were  from  die  first  hereditary.  For,  originally,  the  crown  itself 
was  not,  in  the  sense  in  which  we  now  use  the  word,  hereditary.  A  marked 
preference  was  alwajrs  shown,  both  by  the  sovereisn  and  the  nation,  to  the 
royal  lineage.  But  by  each,  the  strict  line  of  hereditary  descent,  was  occa- 
simially  interrupted,  by  calling  to  the  throne  a  remote  relation,  to  the  prejudice 
of  the  aotUfll  heir.  The  government  was  monarchical ;  but  strongly  controlled 
by  the  people.    Twice  a  year^  the  people,  or  as  they  were  afterwards  called, 
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the  states,  assembled.  The  first  of  these  general  assemUies,  was  held  originally 
in  the  month  of  March,  aflerwatds  in  the  month  of  May;  and  always  in  open 
air.  Hence  from  the  time  of  meeting,  the  expression  U  champ  de  Mars,  after- 
wards/^c^mpd^  Mai.  The  second  assembly  was  held  in  the  autumn.  It 
was  divided  into  two  classes.  The  first  comprised  the  bishops,  the  abbots,  the 
dukes,  the  counts,  and  the  elders  of  the  nation ;  and  all  of  them  had  delibera- 
tive voices  in  the  assembly.  The  second  contained  the  magistrates,  and  the 
inferior  officers;  but  these  attended  only  to  receive  the  orders  of  the  assembly. 
The  king  proposed  the  subjects  of  debate,  by  his  referendary ;  the  members  of 
the  first  class  deliberated  upon  them ;  the  king  pronounced  the  decision.  The 
acts  were  reduced  to  writing,  under  the  name  otcapitularies,  and  the  execution 
of  them  was  intrusted  to  the  members  of  the  second  class.  The  governors 
of  provinces  were  called  dukes ;  the  counts  were  subordinate  to  them,  and 
administered  justice,  in  the  districts  committed  to  their  care.  The  missi  regii, 
were  commissaries  appointed  by  the  king  to  attend  to  the  general  administra- 
tion of  justice  througnout  the  nation.  Next  to  the  counts  were  tlie  barons, 
or  the  chief  land-owners ;  then  followed  the  general  body  of  freemen ;  afler 
these  came  the  artisans,  the  labourers,  and  the  villeins.  The  general  admi- 
nistration of  affairs  was  intrusted  to  the  almoner,  who  was  at  the  head  of  the 
clergy.  The  referendary  and  chancellor  were  the  chief  counsellors  of  state.: 
then  followed  the  chamberlain,  the  count  of  the  palace,  the  high  steward,  the 
butler,  the  constable,  the  marshal,  the  four  first  huntsmen,  and  the  grand 
falconer. 

Such  appears  to  be  the  general  outline  of  the  feudal -government,  during  the 
Carlovingian  line.    That  line  was  extinguished,  in  France,  by  the  accession  of 
the  Capetian  line ;  in  Germany,  by  the  accession  of  the  House  of  Saxony ;  and 
in  Italy,  by  the  usurpation  of  the  dukes.     Soon  after,  or  perhaps  some  time 
before  this  event,  fiefs  became  hereditary.  Even  the  offices  of  duke,  count  and 
margrave,  and  the  other  high  offices  of  the  crown,  were  transmitted  in  the 
course  of  hereditary  descent :  and  not  long  after,  the  right  of  primogeniture 
was  universally  established.    It  first  took  place  in  the  descent  of  the  crown, 
but  was  soon  sidmitted  by  every  branch  of  the  feud.    This  stability  of  po8« 
session  was  an  immense  addition  to  the  power  of  the  crown  vassals.  It  enabled 
them  to  establish  an  independency  of  the  crown.  They  usurped  the  sovereign 
property  of  the  land,  with  civil  and  military  authority  over  the  inhabitants. 
The  possessions,  thus  usurped,  they  granted  out  to  their  immediate  tenants, 
and  these  granted  them  over  to  otliers,  in  like  manner.  By  this  means,  though 
they  always  professed  to  hold  their  fiefs  from  the  crown,  they  were  in  fact  &' 
solutel^  independent  of  it.  They  assumed,  in  their  territories,  every  royal  pre- 
rogative ;  they  promulgated  laws ;  they  exercised  the  power  of  life  and  death; 
they  coined  money ;  fixed  the  standard  of  weights  and  measures ;  granted 
safeguards ;  entertained  a  military  force ;  and  imposed  taxes,  with  every  other 
right  supposed  to  be  annexed  to  royalty.    In  their  titles,  they  styled  them- 
sdves,  Dukes,  &c.  '*by  the  grace,  of  God,"  a  prerogative  avowedly  confined 
to  sovereign  power.   It  was  even  admitted  that,  if  the  king  refused  to  do  the. 
lord  justice,  the  lord  might  make  war  against  him.    In  the  ordonnances  of 
St.  Lewis,  ch.  50,  is  this  remarkable  passage :  <*  If  the  lord  says  to  his  liege 
"  tenant,  Come  with  me,  I  am  going  to  make  war  against  my  sovereign,  who 
''  has  refused  me  the  justice  of  his  court;  upon  this,  the  liegeman  should 
**  answer  in  this  manner  to  the  lord ;  I  would  willingly  go  to  the  king  to  know 
'*  the  truth  of  what  you  say,  that  he  has  denied  you  his  court.     And  then  he 
*'  shall  go  to  the  king,  saying  to  him  in  this  manner ;  Sir,  the  lord  in  whose 
*'  liegeance  and  fealty  I  am,  has  told  me  you  have  refused  the  justice  of  your 
**  court ;  and  upon  this  I  am  come  expressly  to  your  majesty,  to  know  if  it  is 
^*  BO ;  for  my  lord  has  summoned  me  to  go  to  war  with  you.    And  thereupon, 
'*  if  the  king  answers,  that  he  will  do  no  judgment  in  his  court,  the  roan  shall 
'^  return  immediately  to  his  lord,  and  his  lord  shall  equip  him,  and  fit  him  out  at 
^  his  own  expense ;  and  if  he  will  not  go  with  him,  he  shall  lose. his.  fief  by 
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*^  righu    But  if  the  kinganswersy  that  he  will  hear  him,  and  do  justice  to 
*^  the  lord,  the  man  ghall  return  to  him,  and  shall  say ;  Sir,  the  kine  has  said 
*^  to  me,  that  he  will  willingly  do. you  justice  in  his  court     Upon  which,  if  the 
**  lord  says,  I  never  will  enter  into  the  king's  court,  come  therefore  with  me, 
<*  accordmg  to  the  summons  I  have  sent  you ;  then  the  man  shall  say,  I  will 
"  not  go  with  you  ;  and  he  shall  not  lose  his  fief  for  his  not  going.      This 
shows  how  powerful  and  absolute  the  great  vassals  were.     The  same  motive 
which  induced  the  vassals  of  the  crown  to  attempt  to  make  themselves  inde- 
pendent of  the  crown,  induced  their  tenants  to  niake  themselves  independent 
of  them.    This  introduced  an  ulterior  state  of  vassalage.     The  kmg  was 
called  the  Sovereign  Lord;  his  immediate  vassal  was  cailecf  the  Suzereign ;  and 
the  tenants  holding  of  him  were  called  the  arrere  vassals.    Between  these  and 
the  sovereign,  tlie  connection  was  very  small.    In  those  reigns,  even,  when  the 
power  of  the  monarch  was  greatest,  his  authority  over  the  arrere  vassals  was 
fainty  and  indirect.    Of  this  the  history  of  Joinville  presents  a  striking  instance : 
Previously  to  the  departure  of  St.  Lewis  on  the  crusade,  he  summoned  an 
assembly,  of  his  barons  to  attend  him,  and  required  them  to  swear,  that,  on 
the  event  of  his  decease  during  the  expedition,  they  would  be  loyal  and  true 
to  his  son.    Joinville  his  historian,  a  feudatory  of  the  count  of  Champaigne, 
though  he  possessed  a  most  enthusiastic  veneration  for  the  king,  and  the 
warmest  attachment  to  his  person,  refused,  on  account  of  his  vassalage  to  the 
count,  to  take  the  oath ;  his  words  are  '*  //  le  me  demanday  maisje  ne  vox /aire 
point  de serement,  carje  H'estoie pas  son  home"    The  consequence  was,  that 
m  every  kingdom  there  were  as  many  sovereigns,  with  the  power  and  ensigns 
of  royalty,  as  there  were  powerful  vassals.    With  respect  to  France,  Hvigb 
Capet  acquired  the  crown  ot*  that  kingdom,  by  availing  himself  of  the  extreme 
weakness,  to  which  it  was  reduced  by  the  system  of  subinfeudation.    Afler  he 
acquir^  the  throne,  he  used  his  utmost  efforts  to  restore  it  to  its  ancient 
splendor  and  strength.    His  successors  pursued  his  views  with  undeviating  at- 
tention and  policy ;  and  with  so  much  success,  that,  previously  to  the  accession 
of  Lewis  the  13th,  the  seventy-two  great  fiefs  of  France  were  united  to  the 
crown,  and  all  Uieir  feudal  lords  attended,  at  tlie  states  eeneral  in  1614,  the 
last  that  were  held,  till  the  late  memorable  assembly  of  mem  in  1789.    litis 
system  of  re-union  was  completed  by  the  accession  of  the  provinces  of  Lor- 
raine and  Bar  to  the  prown  of  France,  in  1735.     See.  AbrSgS  Chronologique 
de  grands  Fiefs  de  la  Couronne  de  France.   Paris,  1729.    Luke  J'rance,  Spain 
was  broken  into  as  many  principalities  as  it  contained  barons..    In  the  course 
of  time,  they  were  all  absorbed  in  the  more  powerful  kingdoms  of  Arrag^n 
and  Castile ;  and,  by  the  marriage  of  Ferdinand,  the  sovereign  of  Arragon^ 
with  Isabella,  the  sovereign  of  Castile,  they  were  all  united  to  descend  in  the 
same  line.    No  such  re-union  took  place  in  the  empire. .  Under  the  immediate 
successors  of  Charlemagne,  it  was  broken  into  innumerable  principalities,  never 
to  be  re-ui^ited.    If  we  allow  for  the  difference  of  public  and  private  manners, 
it  presents  the  same  spectacle  at  this  day,  as  the  other  states  of  Europe  prOi- 
sented  formerly,  but,  which  is  now  peculiar  to  itself— a  complex  association 
of  principalities  more  or  less  powerful,  and  more  or  less  connected,  with  a 
nominal  .sovereignty  in  the  emperor,  as  its  supreme  feudal  chief.    In  England 
no  such  dismemberment  as  that  we  have  been  speaking  of,  took  place ;  nor 
did  the  nobles  ever  acquire,  in  England,  that  sovereign  or  even  independent 
power,  which  they  acquired  in  Spam,  Germany,  or  France.    The  power  and 
mfluence  of  some  of  the  English  nobles  were  certainly  great,  and  sometimes 
overshadowed  royalty  itself.    But  it  is  evident,  that  Nevil  the  great  earl  of 
Warwick,  and  the  nobles  of  the  house  of  Percy,  the  greatest  subjects  ever 
known  in  the  country,  were,  in  strength,  dignity,  power  and  influence,  and  in 
every  other  point  of  view,  greatly  mferior  to  the  dukes  of  Brittany  or  Bur* 
gundy,  or  the  counts  of  Flanders.    The  nature  of  this  note  neither  requires 
nor  allows  a  further  deduction  of  the  public  history  of  the  feuds  of  Europe : 
the  four  circumstances  we  have  mentioned,  —the  heirship  of  fiefs,  the  ri^ht  of 
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priniofeiiituie»  the  intennediate  sareraigiitj  of  the  crowB  TaiMb,  and  the 
introdnctioa  of  subinfeudation,  completed  the  trittmph  of  the  feud  over 
monarchy.  Here  the  historical  deduction  naturally  doses.  The  Carlovingian 
family  is  the  important  Hnk,  which  connects  ancient  with  modem  history, 
Roman  juri^nidence  with  Uie  codes  of  the  German  tribes,  and  the  law^  of 
civil  obhgation  with  the  law  of  tenure. 

V«  Before  we  quit  the  subject  of  foreign  feuds,  it  may  not  be  unacceptable 
to  the  reader,  that  we  should  state,  in  a  few  words,  the  nature,  first,  of  the 

STATBS  GENERAL  ;  SCCOUdly,  OF  THE  PARLIAMENTS  ;  thirdlv,  OF  THE  NOBI- 
LITY OF  THE  NATIONS  ON  THE  CONTINENT,  wiiere  the  feudsJ  polity  has  been 
introduced ;  and,  fourthly,  some  observations  on  the  difference  between 

THE  PARLIAMENT  AND  NOBILITY  OF  ENGLAND,  AND  THE  PARLIAMENT  AND 
NOBILITY  OF  THE  COUNTRIES  ON  THE  CONTINENT. 

y.  1.  It  appears,  from  what  has  been  already  mentioned  in  this  annotation, 
that  the  National  Assembly  on  the  Champ  de  Mors,  and  the  Champ  de  Mai, 
consisted  of  a  body  of  individual  chieftains,  convened  by  their  prince.  After 
the  chieftains  had  made  their  governments  independent  and  hereditary,  the 
National  Assembly  was  a  convention  of  hereditary  chiefs  of  particular  states^ 
bringing  to  it  their  own  vassals.  To  this  assembly,  the  Commons,  who  had  no 
l^ce  in  the  national  assembly,  as  it  was  originally  constituted,  obtained,  by  de* 
grees,  a  right  of  admittance.  Then,  die  national  assembly  became  constituted, 
not  of  the  three  orders  of  the  state, — for  it  is  anticipating  events,  to  give  them 
this  appellation, — but  of  the  three  gtatesj  of  which  the  nation  was  composed.  The 
first,  were  those,  governed  by  the  great  ecclesiastical  vassals;  the  second,  were 
those,  governed  by  the  great  lay  vassals ;  the  third,  were  civil  communities,  go- 
verned bv  municipal  officers.  Tne  two  former  attended  in  person,  bringing,  as  we 
have  sa^,  their  own  vassals  with  them ;  the  last,  attendea  by  deputies.  After* 
wards,  the  great  ecclesiastical  and  great  lay  vassals  sinlting  in  power,  the  general 
body  of  the  clergy  arose  into  consequence,  and  became  the  order  of  the  clergy. 
On  the  similar  depression  of  the  great  lay  vassals,  the  general  body  of  the  nobles 
rose  into  consequence,  and  became  the  order  of  the  nobility ;  the  comitionftlty 
retained  their  place,  but  increased  in  consequence.  Thus  constituted,  the 
three  bodies  became  the  three  orders  of  the  state,  and  in  tlie  course  of  time, 
the  first  and  second  aawell  as  the  third  order,  appeared  by  deputies. 

V.  3.  But,  in  the  mean  time,  a  new  power  rose  in  the  kingdom.  In  most 
countries  on  the  Continent,  and  particularly  in  France  and  Germany,  the  seve- 
rely had  a  large  patrimonial  territory,  which  had  its  plaids  or  parliament ,  for 
trying  the  causes  of  its  occupants.  This  territory  descended  to  his  successors ; 
and,  as  the  great  fiefs  were  re-united  to  the  crown,  the  plaids  or  parliament  of 
the  original  patrimonial  territory  of  the  sovereign  became  the  plaids  or  parlia- 
ment of  the  land-owners  of  these  estates.  At  first,  particularly  while  judicial 
combats  lasted,  the  parliaments  administered  justice,  by  a  species  of  military 
law ;  insensibly,  the  parliament  became  a  court  of  civil  justice  and  civil  fi»nris,- 
and  the  kind's  supreme  council.  By  degrees,  it  superseded  the  national  con- 
vention of  ihe  states,  so  far,  that  the  national  convention  was  less  frequently 
called,  and  at  length  fell  into  such  desuetude,  that  the  assembly  of  the  states, 
in  1614,  was  the  last  that  was  held,  before  the  memorable  assembly  of  the 
states  in  1789. 

y«  3.  With  respect  U^Joreign  no6tKify,— in  France,  soon  after  the  accession  of 
the  Capetian  line ;  in  Germany,  soon  after  the  house  of  Hapsbilrgh  became  im- 
perial, the  distinction  was  introduced,  of  lineage  royal,  lineage  noble,  and 
lineage  purely  free.  The  first  was  composed  of  princes,  or  those,  who  claimed 
a  royal  descent,  through  royal  descents :  the  second  was  composed  of  dukes, 
counts,  marouises,  and  barons,  or  those,  who  claimed  a  noble  descent,  throush 
Eioble  descento:-*«fker  these,  canAe  the  kni^ts  and  their  esquires ;  with  the 
aaqttira,  the  class  of  nobility  ended ;  and  then  came  the  mere  fireeman.    This 
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distmctioD  has  becD  {HrcMrved  in  Germany.  In  France,  all  the  great  fiefr 
were  re-united  to  the  crown,  and  the  inferior  nobilitj  lost  much  of  uieir  terri* 
torial  power  and  influence;  so  that,  towards  the  end  of  the  reign  of  Lewia 
the  13th,  they  were  little  more  than  a  privileged  and  fiivoured  order,  but 
wllolly  dependent  on  the  king,  and  subject  to  the  law. — But;  it  must  be 
remarked,  that  dukes,  marquises,  counts,  viscounts  and  barons,  as  such,  were 
not  noble.  Those  only  were  noble,  who  could  prove  their  nobility,  from  the 
time  when  fieft  became  hereditary,  these  were  said  to  be  noble  of  name  and 
arms\  or  those,  who  could  prove  a  century  of  nobility  in  their  family;  these 
were  said  to  be  noble  of  race  and  extraction^  To  these  must  be  added  the 
ennobled  in  consequence  of  grant  or  office. 

V.  4.  The  deference  between  the  English  nobility  and  EngUsh  partiameni,  and 
the  nobiUty  and  parliaments  of  the  natums  on  the  Continent t  is  very  remarkable. 
The  three  states  and  three  orders  of  the  state  on  the  Continent  have  been 
mentioned.  In  almost  eveir  country  on  the  Continent,  the  third  state,  or  third 
order  of  the  state,  was  originally  distinguidied  from  the  nobility,  and  consisted 
of  the  commonalty  only.  In  England,  all  the  barons  or  lords  of  those  manors, 
which  were  held  immediately  of  uie  king,  were  entitled  to  a  seat  in  the  national 
counciL  In  the  course*  of  time,  they  became  numerous,  and  the  estates  of 
many  of  them  became  very  small.  This  introduced  a  diffisrenee  in  their  personal 
importance.  In  consequence  of  it,  the  great  barons  were  personally  summoned 
to  parliament  by  the  king ;  the  small  barons  were  summoned  to  it,  m  the  aggre- 
gate, by  the  sheriff.  Tliey  assembled  in  distinct  chambers.  The  king  met  the 
great  barons  in  person ;  but  except,  when  he  summoned  their  personal  attend- 
ance, left  the  latter  to  their  own  deliberations.  These,  and  some  conct^rent 
circumstances,  elevated  the  mat  to  a  distinct  order  from  the  smaller  barons, 
and  confounded  the  latter  with  the  general  body  of  the  freeholders. 

In  the  mean  time,  a  considerable  revolution  took  place  in  the  right  to  the 
EngliA  peerage.  From  being  territorial,  it  became  personal ; — in  other  Words, 
instead  of  conferring  on  a  favoured  subject  a  territory,  which,  being  held  of 
the  kinff,  made  him  a  baron,  and,  of  course,  a  peer  of  parliament,  itonen  hap- 
pened that  the  king  conferred  on  him  the  peerage,  with  reference  to  a  territory, 
but  without  copferring  on  him  any  interest  in  the  territory.  The  same  reve- 
lation took  place,  in  respect  to  the  high  offices  of  dukes,  marquises,  earls,  and 
viscounts.  These  were  oricinally  territorial  offices,  whidi  were  exercisable 
witlun  certain  districts,  and  entitled  the  possessors  of  them  to  a  seat  in  the 
national  council.  By  degrees,  these  also  became  mere  personal  honours,  the  king 
frequently  granting  them  to  a  person  and  his  heirs,  with  a  nominal  reference  to' 
a  district;  but,  without  the  sbghtest  authority  within  it:  and,  when  they  were 
granted  in  this  manner,  if  the  party  had  not  a  baronial  disnity,  the  king  con- 
ferred it  on  him,  and  thus  entitled  him  to  a  seat  in  the  himer  house. — Where 
tiie  dignity  was  hereditary,  if  he  had  more  than  one  male  £scendant,'  his  eldest 
son  only  took  his  seat  in  the  house;  and  the  brothers  and  sisters  of  that  son 
were  commoners.  Thus,  a  separate  rank  of  nobility,  unknown  to  foreigners, 
wa9  introduced  in  England ;  and  thus,  in  opposition  to  a  fundamental  principle 
of  the  French  law^  that  every  gentleman  in  France  is  a  nobleman, — it  became 
a  principle  of  the  Enfflish  law,  that  no  Enslish  gentleman  is  a  nobleman, 
uuess  he  is  a  peer  of  ue  upper  house  of  paniament. 

In  the  manner  which  we  have  mentioned,  the  parliament  of  England  became 
divided  into  two  houses,  the  Lords  and  Commons,  and,  together  with  the  kins, 
constitiited  the  legislature  of  the  nation ;  but  its  judicial  power  generaDy  fdl 
into  disuse,  except  in  causes  which  are  brought  before  die  House  of  Lorda 
by  iqypeal.  The  reverse  of  this  hamened,  in  every  other  country  on  the  Con- 
tment, — there^  the  parliament  subsioed  into  a  high  court  of  justice  for  the  last 
resort,  and  a  court  of  royal  revenue. — The  nature  of  Roman,  German,  French, 
and  English  nobility,  is  more  fully  explained  in  the  writer's  Succinct  account  of 
ike  Qeogn^Mcal  and  Political  Reoolutions  of  Oermamf,  crtke  Princhtd  States, 
ssMcA  cofnposed  the  Empire  of  Charlemagneffrom  his  Coronation  in  Boo,  t&fte 
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dissoUiHan  in  1806;  wiih  some  aocomU  of  the  Genealogies  of  ike  Imperial 
House  of  Hapsburghf  and  of  the  Six  Secular  Electors  of  Germany  \  and  of 
Roman,  German,  French,  c^^  English  Nobility. 

VI.  It  remaiiiB  to  say  something  of  the  REVOLUTIONS  OF  THE  FEUD  IN 
THE  JURISPRUDENCE   OF  OUR  OWN   NATION. 

VI.  I.  AS  TO  THE  TIME  WHEN  IT  WAS  INTRODUCED.  Whether  feudfl 
prevailed  ip  England,  before  the  Norman  conquest,  has  been  the  subject  of 
much  dispute.  In  1607,  an  event  happened,  which  occasioned  the  question 
to  be  discussed,  with  a  profusion  of  learning.  Several  estates  within  the  coun- 
ties of  Roscommon,  Sligo,  Mayo,  and  Gal  way,  being  unsettled  as  to  their  titles, 
king  James  the  1st,  by  commission,  under  the  great  seal,  authorized  certain 
commissioners,  of  whom  Sir  Henry  Spehnan  was  one,  to  make  grants  of  these 
estates.  In  exercise  of  this  authority,  the  commissioners  made  a  grant  of  lands 
in  Mayo  to  lord  Dillon.  King  Charles  the  1st  issued  a  commission,  to  inquire 
into  defective  titles:  and  orders  were  given,  that  all  persons,  who  had  any  of 
the  estates  in  question  by  letters  patent  from  the  crown,  should  produce  the 
letters,  or  an  enrolment  of  them,  before  the  lord  deputy  and  council.  In  pur- 
suance of  these  orders,  the  letters  patent  to  lord  Dillon  were  produced.  It 
was  found,  that  the  lands  were  granted  to  them  "  to  the  lord  Dillon  and  his 
'<  heirs,  to  hold  by  knight  service,  as  of  his  majesty's  castle  of  Dublin."  It  was 
admitted,  that  the  commissioners  had  exceeded  their  commission,  in  reserving 
a  mean  tenure,  to  the  prejudice  of  the  crown,  when  they  ought  to  have  reserv^, 
either  an  express  tenure,  by  knight  service,  in  capite,  or  not  to  have  mentioned 
any  tenure;  in  which  case,  the  law  would  have  implied  a  tenure  in  capite. 
The  question,  therefore,  was,  whether  the  deficiencv  of  the  tenure  so  &r  affected 
the  grant,  as  wholly  to  destroy  the  legal  effect  of  it ;  or,  whether  the  letters 
patent  might  not  be  good,  as  to  the  land,  and  void  only  as  to  the  tenure.  The 
case  was  argued,  several  days,  by  counsel,  on  both  sides,  and  was  aflerwards 
referred  to  the  pudges.  They  were  required  by  the  lord  deputy  and  council, 
to  consider  of  it,  and  to  return  their  resolution.  The  judges  disagreeing  in 
opinion,  it  was  thought  j:iecessarY,  for  public  satisfaction,  to  have  it  argued 
solemnly  by  them  all.  This  was  done,  accordingly.  Those  who  contended  £or 
the  validity  of  the  letters  patent,  urged,  among  other  arguments,  that  tenures 
in  capite  were  brought  into  England  by  the  conquest,  but,  that  grants  were 
by  the  common  law;  and,  being  more  ancient  tlian  tenures,  must,  of  necessity, 
be  distinct  from  the  thing  granted.  From  this,  they  inferred,  that,  though  the 
reservation  were  void,  the  grant  itself  might  be  good.  In  the  course  of  their 
arguments,  on  this  point,  they  observed,  that  Sir  Henry  Spelman  was  mistaken, 
when,  in  his  Glossary,  under  the  word  Feudum,  he  referred  the  original  of  feuds 
to  the  Norman  conquest.  This  drew  from  him  a  reply.  He  published  it  under 
the  title,  '*  Of  the  Original  Tenure  by  Knight  Service  in  England.''  In  thi& 
work,  he  argues,  with  great  learning  and  strength  of  argument,  .that  tenures,, 
such  as  they  were  granted,  in  the  letters  patent,  by  himself  and  Uie  other  com** 
missioners,  in  Ireland,  were  not  in  use  before  the  conquest.  He  distinguishes 
between  what  he  calls  the  servitia  militaria  and  the  servitutes  militares.  .  He 
contends,  that  the  grievances  and  servitudes  of  fiefs,  aswardships,  marriages,  &c^ 
which  to  that  day,  he  says,  were  never  known  to  other  nations,  governed  by 
the  feudal  law,  were  introduced  by  the  conqueror.  But  he  seems  to  concede, 
that,  in  a  general  sense,  military  service  and  feuds,  were  known  to  the  Saxons. 
In  this  middle  opinion,  he  appears  to  be  followed  by  two  very  great  authorities, 
lord  Hale  and  sir  William  Blackstone.  Almost  all  writers,  however^  aie 
agreed,  that,  in  the  reign  of  the  conqueror,  the  feudal  law  was  completely  esta- 
blished. Upon  the  whole,  the  most  probable  conjecture  appears  to  be,  that 
evident  traces  of  something  similar  to  the  feud,  may  be  traced  in  the  Saxon 
polity;  that  it  was  establifuied,  with  its  concomitant  appendage  of  fruits  and 
services,  by  the  Norman  barons,  in  the  possessions,  which  were  parcelled  out 
among  them,  by  the  conqueror ;  and  that,  aboutthe  middle  of  hisreign,  it  waa 
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fbrmallj  and  universally  established  by  law.  This  universality  of  tenure,  is, 
perhaps,  peculiar  to  England.  In  other  kingdoms,  those  parts  of  the  lands, 
which  were  permitted  to  remain  in  the  hands  of  the  natives,  and  a  considerable 
part  of  those,  which  the  conquerors  parcelled  out  among  themselves,  were  not 
originiilly  subject  to  tenure.  In  the  earliest  age,  however,  of  the  feudal  law, 
some  advantages  attended  tenure,  and  frequenUy  occasioned  the  conversion  of 
allodial  into  feudal  property.  But  in  the  anarchy,  which  followed  the  removal 
of  the  Caiiovingian  djmasty,  there  was  an  end  of  all  political  government :  so 
that  almost  all  persons  found  it  advantageous  to  enter  into  the  feud.  To  efiect 
this,  they  delivered  up  their  lands  sometimes  to  the  sovereign,  sometimes  to 
some  powerful  lord,  and  sometimes  to  the  church,  on  condition  to  receive  it 
back  m  feudality.  Lands  thus  delivered  and  returned,  received  the  appella- 
tion cifeuda  data  et  obiata.  Some  portion  of  lands,  however,  still  remained 
free.  Of  this  the  proportion  di£krs  in  the  countries  on  the  continent.*  In 
some,  the  courts  presume  it  to  be  feudal,  till  it  is  proved  to  be  allodiaL  In 
others,  the  presumption  is  in  favour  of  its  allodiaJity .  See  before  63.  a.  note  1 . 
But  with  us,  in  the  eye  of  the  law,  tenure  is  univenal ;  that  is,  the  domUtium 
aredum  of  all  the  lands  in  the  kingdom  is  in  the  crown ;  the  dominium  tUik 
of  them  tt  in  the  tenant. 

VI.  3.  AS  TO  THE  FRUITS  AND  JNCIDENTS  OF  THE  FEUDAL  TENURE, 
These,  in  the  original  simplicitv  of  die  feud,  were  reducible  to  two :  on  the  part 
of  die  lord,  to  the  obligation  ofwarranty,  that  is,  to  defend  the  title  of  his  tenant 
acainst  all  others,  and,  when  subinfeudation  was  introduced,  to  the  further 
obKgation  of  acquittal,  that  is,  to  l^eep  the  tenant  free  from  molestation,  in 
respect  of  the  services  due  to  the  lords  paramoimt :  on  the  part  of  the  tenant, 
to  an  obligation,  of  giving  his  lord  his  aid,  that  is,  hb  military  assistance,  and 
services  in  defence  of  the  feud.  But  this  primidve  simplicity  of  reeiprocal 
obligation/ was  soon  destroyed.  Different  sorts  of  tenures  were  estabushed, 
and  the  fhiits  and  incidents  of  them  were  multiplied.  A  detail  of  these  does 
not  seem  to  be  required  in  Uiis  place ;  especially  as  a  full  and  masterly  account 
of  diem  has  been  already  given  by  Mr.  justice  Blackstone. 

VI.  3.  The  branches  offeudal  jurisprudence,  which  principally  concern  the 
tenures  of  Litdeton  and  sur  Edward  Coke's  commentary,  and  which,  therefore, 
may  be  thought  such  as  at  once  call  for  and  limit  the  present  invest^^on,  are 
thcie  which  relate  to  the  inheritance  and  idienation  or  the  feud.— With  respect 
to  the  INHERITANCE  OF  THE  FEUD,  it  may  be  observed,  that,  at  die  same  tune, 
diat  iucceftsion  itself  prevails  in  every  civihzed  country,  the  principle,  by  which 
H  is  governed,  and  tne  order  m  which  it  proceeds,  are,  ev^  where,  difierent. ' 
Hie  principle  and  ordeif  of  the  feudal  succession,  are  peculiar  to  that  ffjrstem  of 
jpolity .  Nothinff ,  perhtms,  will  diow  diese  in  so  strong  a  li^ht,  at  bringing  them 
into  contrast  widi  the  doctrines  of  inheritance  m  the  civil  law.  It  has  bi^n 
sSready  observed,  that,  in  the  Roman  law,  the  disdncdon  between  real  and  pilr- 
4Diial  proper^,  except  in  the  term  of  prescription,  is  seldom  discoverable ;  but 
that  in  die  feudal  law,  the  legal  mcidents  and  qualides  of  the  two  kinds  of  jiro- 
perty  are  entirdy  dissimilar.  Thb  is  no  where  more  striking,  than  in  the  aKicle 
of  imieritanee.  The  Roman  law  of  inheritance  embraces  both  kinds  of  pro- 
per^, equally;  die  feudal  law  of  inheritance,  is,  most  stricdy,  confined  to  real 
prqperw,  and,  (it  was  ahnost  said,)  turns  with  disdam,  from  all  property  of  the 
personu  kind.  By  the  Roman  law,  die  heir  was  a  person  instituted  by  the 
party  himself,  or,  in  default  of  subh  institution,  appomted  by  the  law,  to  succeed 
both  to  bis  r^  and  personal  property,  and  to  ail  nis  rights  and  obligations.  In 
the  feudal  law,  he  is  a  person  relatedf  in  blood  to  the  ancestor ;  and,  in  conse- 
quence of  that  relationdiip,  entided,  either,  merely  by  act  of  law,  or,  by  the 
cohcarrent  efiect  of  law  and  the  diarter  of  investiture,  to  succeed,  at  the  ances- 
tor's decease,  to  his  r«d  or  immovable  property,  not  given  away  from  him  by 
win.  In  the  civil  law,  he  was  considered,  as  representing  the  person  of  the  de- 
ceased; in  consequence  cf  that  supposed  representation,  the  law  cait  on  him 
die  property  and  ririits  of  the  deceased,  and  fixed  on  bi«i  all  the  deceased's  < 
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charges  and  obligations.  Thus,*  by  a  fiction  of  the  law,  the  person  of  the  ances« 
tor  was  continued  in  the  heir,  so  that,  in  all  religious,  moral,  and  civil  rights 
and  obligations,  the  heir,  in  the  language  of  the  Roman  lawyers,  was  eadem  per- 
sona  cum  defuncto.    In  the  feudal  system,  he  succeeded  to  the  real  property, 
onl^,  of  the  ancestor;  and  this,  not  under  any  supposed  representation  to  him, 
or  m  consequence  of  any  suppo&fed  continuation  of  his  person,  but  as  related  to 
him  in  blood,  and,  in  consequence  of  that  relationship,  as  a  person  designated, 
by  the  original  feudal  contract,  to  succeed  to  the  fief.    By  the  civil  law,  every 
person  was  considered  as  capable  of  instituting  an  heir ;  where  the  party  diedf, 
n'ithout  instituting  an  heir,  the  law-  introduced  a  necessary  heir.     Hence,  tlie 
distinction  ia  thatiaw,  between  the  heredes  sui,  necesarUf  nati^  ond  JaclL  In  the 
feudal  law,  it  was  an  acknowledged  maxim,  Uiat  God  only  can  make  an  heir. 
Hence  the  opposite  maxim  of  the  feuds,  solus  Deus  jyotestjacero  liaredem^  non 
hpmo.    By  the  Iloman  law,  in  consequence  of  die  fiction,  that  the  heir  was  the 
same  person  with  the  deceased,  he  was  bound  to  acquit  all  tlie  deceajsed's  obli* 
gationsy  not  only,  so  far  as  the  property  derived  by  him  from  his  ancestoi; 
extended,  but,  in  tlieir  utmost  extent.    The  first  indulgence  granted  the  heir, 
was,  that,  the  pretor  allowed  him  a  certain  tiiney  in  which,  he  might  deliberate, 
whether  he  would  accept  the  succession  or  not;  at  the  expiration  of  which,  he 
was  obliged^  either  absolutely  to  accept,  or  absolutely  to  renounce,  the  inhe- 
ritance.   Justinian  established  still  further,  in  favour  of  the  heir,  a  liberty  pf 
aacepting  the  inheri^nce,  with,  what  was  termed,  the  benefit  of  an  inventory^ 
that  IS,  a  condition,  that*  he  should  not  be  liable  beyond  the  value  of  the  pro- 
perty of  the  deceased.    Nothings  of  this  was  known  in  the  polity  of  the  feudal 
association.    In  the  intendment  of  that  law,  tlie  heir,  as  it  nas.been  observed 
before,  came  under  the  original  feudal  contract :  He  claimed  noUiing  as  a  gifl 
fron^  thQ  apqestor ;    He  derived  all  from  the  original  donor :   He  could  not, 
therefore,  be  liable  to  any  pf  .  the  obligations  of  the  ancestor.    Another  maxim 
of  the  Rpman  law  was,  that  the  representation  of  tlie  heir  to  (he  ancestor,, 
djd  nqt  take  effect,  till  he  determined  hi^  election  to  accept  the  succession,  by^ 
what  was  termed,  an  additio  hareditaiis.    In  the  feud,  the  law  cast  the  right  of 
heirship  on  the  heir,  immediately  upon  the  ancestor's  decease  ;  and  though, 
when  toe  doctrine  of  alienation  was  introduced,  the  ancestor,  by  disposing  of 
all  his  property,  might  render  his  right  of  heirship  perfectly  nugatory,  so  far  as^ 
related  to  the  property  of  which  the  ancestor  died  seised;  yet,  upon  this  account, 
he  was  not  less  the  ancestor's  heir.     Thus,  by  the  Iloman  law,  as  fixed-  by 
Jpstiixiaiy  it  was  at  the  party's  option,  whether  he  would,  or  woidd  not,  be  in- 
vested with  the  character  of  heir.     The  feud  lefl  him  no  option ;  it  forced  the 
faerUabie  quality  on  him ;  and  tlie  dead  man,  in  the  language  of  that  law,  gave 
s^n  to  ^e  livme,  and  forced  on  hi|n  the  character  of  heir.  Hence  the  maxim 
and  expression  of  the  feud,  k  tnort  saisU  le  vif.    From  the  supposed  represen- 
tation m  the  Rol^an  l^w„  of  the  deceased,  by  the  heir,  it  became  a  maxim  of 
that  law,  that  no  person  could  die  t^tate,  as  to  part  of  his  property,  and  intea- 
tate  {^.to  th^  otb^r  piirt*  The  consequence  of  this  was,  that,  whoever  succeeded 
as  heir,  whether  he  took  the  entirety,  or  a  fractionary  part  only  of  the  propesjty 
of  the  testator,  was  held^in  consequence  of  that  heirship,  to  continue  the  parspn 
of  the  ancestor.    In  the  feudal  law,  after  testamentary  ^ienadon  was  allowed, 
the  contjrary  maxim  civer  pirevailed ;  the  party  mighl  die  te8tate,as  to  one  part  of 
his  property,  and  intestate  as  \o  anotner.    To  sum  up  the  contrast  in  a  few 
^ords  ;~-:by  the.  Roman  law,  the  heir  was  a  person  appomted,  indiscriminately, 
by  the  law,  or  the  deceas^,  tp  represent  him ;  and,  ifi  consequence  of  that 
r^resentation,  was  entitleid  to  his  property »  and  bound  by  his  obligations.  In 
the  feudal  law,  the  hei|r  was  a  person  of  the  blood  of  the  ancestor,  appointed,  by 
the  origipal  cpntroiQt,  to  die  succession,  or,  at  least  invested  with  a  capacity  of. 
succession ;  and,  in  eonsequence  of  that  succession,  was  supposed,  more  by  ^e 
general  noti<m«  of  mankiiKi,  than  by  the  notions  of  the  feudal  polity,  to  repre- 
sent the  ancestor.    By  the  Roman  law,  the  heir  succeeded  to  the  property  of 
the  anceslDri^  m  ic^qgi^ii^Qe  jpf  his  civil  representation  of  liim,  and  suppose^ 
..        ■  ^  1^  GOntinualioa 
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continuiitioii  of  his  person:  In  the  feudal  law,  he  acquired  a  notional  repre- 
sentation to  the  ancestor,  in  consequence  of  tlie  feudal  succession.  In  the 
Roman  law,  real  and  personal  property  ^ere  equally  the  subject  of  inheritance : 
—in  the  feudal  law,  inheritance  was  confined  to  real  property.  The  Roman 
heir  claims,  as  sucli,  all  from  the  person  last  possessed,  and  nothing  from  the 
'  original  donor :  the  feudal  heir  claims,  as  such,  all  from  tlief  donor,  and  nodiing 
from  the  person  last  possessed. 

VI.  4,  The  same  difference  prevailed  in  these  laws,  with  respect  to  the 
ORDER  OF  SUCCESSION.  By  the  Roman  law,' as  it  was  finally  settled  by  the 
Novels,  on  the  decease  of  an  intestate,  the  descendants,  of  whatever  degree, 
were  called  to  the  succession,  in  exclusion  of  all  other  relations,  whether  ascen- 
dants or  collaterals,  and  without  regard  to  primogeniture,  or  preference  to  sex. 
Where  the  intestate  left  no  d^cendants,  such  ascendants  as  were  nearest  in 
degree,  male  or  female,  paternal  or  maternal,  succeeded  to  his  estate,  in  exclu- 
sTon  of  the.  remoter  heirs,  and  without  any  regard  to  representation ;  but,  with 
•  this  qkceptioh,  that,  where  the  deceased  Jell  brothers  and  sisters,  of  the  whole 
blood,  besides  ascendants^  all  succeeded  in  equal  portions,  in  capita ;  and  here, 
if,  besides  ascendants,  tlie  deceased  left  children  of  brothers  or  sisters  of  the 
whole  blood,  the  children  succeeded  to  their  parent's  share,  by  representation, 
in  stirpes;  Where  the  intdState  lefl  no  descendants,  and  no  ascendants,  the 
law  called  die  collaterals  to  the  succession,  giving  a  preference  to  the  whole 
blood/  By  the  law  of  the  code,  if  no  one  was  lefl  in  the  descending,  ascending, 
or  collateral  lines,  the  husband  succeeded  to  the  estate  of  the  wife,  and  the  wife 
to  diat  of  the  husband.  This  was  altened  by  the  law  of  the  Novels.  In  default 
'  of  a  legal  heir,  the  estate  became  a  res  caducay  and  the  fiscus  or  exchequctr 
succeeded.  Such  appears  to  be  the  general  outline  of  the  Roman* law,  res- 
pecting successions.  The  feudal  regulations  respecting  successions,  differed 
Tirom  it,  in  almost  every  respect.-  .  Originally  fi&fs  were  granted  to  be  held  at  the 
,  will  of  the  donor,  and  were,  therefore,  resumable  at  his  pleasure ;  theii,  they 
were  granted  for  a  year  certain ;  then,  for  the  life  of  the  grantee ;  then,  to  such 
*of  the  sons  of  the  grantee,  as  the  donor  should  appoint.  Then,  all  the  sons, 
and  in  default  of  sons,  the  grandsons  were  called  to  tne  succession  of  the  fief;  in 
,  the  process  of  time,  it  w^  opened  to  the  4th,  5th,  6th,  and  7th,  generations,  and 
afterwards  to  all  the  male  descendants,  claiming  through  mtdes,  of  the  first 
mntee ;  and,  at  last,  was  suffered  t^o  diverge  generally,  to  collaterals;'  Bjiit 
uiis,  as  to  such  collaterals  as  were  not  lineal  heirs  of  the  first  donee,  was  effected 
through  the  medium  of  a  fiction  completely  and  peculiarly  feudal.-  -When  a 
person  took  by  descent,  his  brothers,  uiough  in  the  collateral  line  of  relaCioil- 
ship  to  bim,  were  in  the  direct  course  of  lineal  descent  from  the  ancestor^*^'  In 
proportion  as  the  descent  from  the  ancestor  wa^  removed,  the  number  off  t^er- 
«ons  thus  claiming  collaterally  from  the  last,  and  lineally  firom  the  firsf,  taker, 
was  proportionally  multiplied.  In  the  course  of  time,  the  first  taking  ancestor- 
was  forgot,  and  then,  it  was  presumed,  that  idl  who  could  claim  collateitily 
from  the  person  last  in  Uie  senin  of  the  fee,  were  of  the  blood  of  the  original 
donee.  On  tiiis  ground;  in  later  times,  when,  upon  the  grant  of  a  fief,  it  was 
intended,  that,  on  fiulure  of  lineal  heirs,  the  fief  snould  diverge  to  the  collateral 
line,  it  was  granted,-  tobeheld  with  the  incidents  and  properties,-  with  which 
the  donee  would  have  held  it,  had  it  vested  in  him  by  descent,  in  a  line  of  trans- 
mission iVdm  a  dis&ht  and  forgotten  ancestor:  and,  among  them,  that  of 
transmissibility  to  collaterals.— This  general  heirship  of  fiefs,  in  the  male  line, 
was  introduced,  in  Rrance,  soon  after  die  succession  of  the  Capetianiine,  and, 
in  Saiy  and  Oermtoy,  during. the  period,  in  whidi  th^  empire  was  possessed  by 
Aeliousb  oflEVanicbnia,  and  the  earlier  emperors  of  the  nouse  of  Suabia.  A 
irinSar  progress  in  the  descent  of  lands,  may  be  traced  in  thejurisptu<dence  tff 
our  own  c'duntty.  The  policy  of  most  feudal  countries,  has  shown  sotne  pre* 
ftrente  of  the  whole  blood  to  the  half  blood,  and  a  great  uflwillmgness  t6 
^dmit  females  into  the  fief.  In  £neland,  thete  has  been  a  morerigid  exclusion 
of  hdf  blood,  and  a  less  rigid  exdusion  of  the  female  line,  from  the  feudal 
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•iiooetuon,  than  is  to  be  found  ia  the  law  of  almost  any  other  countfy,  governed 
by  the  feudal  jiolity.    Tb  us  also,  it  seems  to  be  peculiar^  to  exclude  the  parent 
and  all  others  in  the  ascending  line,  from  the  immediate  succession  to  the  fief. 
But,  the  most  striking  point  of  di&rence  between  the  Romaut  and  the  feudal, 
course  of  succession,  is,  the  prerogative  allowed  by  the  latter  to  primogeniture. 
To  the  eldest  son,  the  Roman  law  showed  no  preference ;  wherever  tne  feudal 
polity  has  been  established,  he  has  been  allowed  several  important  prerogatives. 
In  England  primogeniture  obtained  in  mflitary  fiefs,  as  early  as  the  reign  of 
William  the  Conqueror,  but,  with  this  qualification,  that,  where  the  father  had 
aeveral  fiefs,  theprimum  patrisjatdum,  only,  belonged  to  the  eldest  son.  In  the 
reign  of  Henry  the  sd,  primogeniture  prevailed  absolutely  in  mUitary  fiefs,  and 
in  Uie  reign  of  Henry  tne  3d,  or  soon  afterwards,  the  same  absolute  right  to  the 
succession  by  primogeniture,  obtained  in  socaee  lands.  Thus,  in  all  countries, 
where  the  feud  has  been  established,  a  marked  distinction  in  the  order  of  suc- 
cession, has,  in  direct  opposition  to  eveiy  principle  and  practice  of  the  Roman 
law,  been  shown  to  primogeniture.     Uiu^  says  Zoesius,  ad  omniafaida  serpsii^ 
ut  rel  ex  asse  nuijori  cedanif  vel  major  prtBcipuum  aliquod  in  its  habeant.  But,  it 
is  observable,  that  a  total  ezdusion  of  the  younger  sons  is,  perhaps,  peculiar 
to  England.  In  other  countries,  some  portion  ofthe  fief,  or  some  charge  upon 
it,  is  Jn  many -cases,  at  least,  secured  b^  law,  to  the  younger  sons.    In  some 
(places,ithis  is  secured  toihem  for  their  lives  only ;  in  others,  their  descendants 
succeed  to  it.    Still,  the  eldest  son,  in  the  eye  of  the  law,  represents  the  fee. 
InSpain,  the  patrimony  b  divided  into  fifteen  shares.    Three  shares,  that  is,  a 
fifUi  of  the  wnole.  Are  first  subtracted ;  afterwards,  four  shares,  or  a  third  of 
•the  remaining  twelve  shares.    This  fifth  and  third,  as  they  are  called,  are 
.termed  a  mqforaiutif  and  are  at  the  free  disposition  of  the  parents ;  the  re- 
•mainmff  shares  are  appropriated  to  the  children.    The  majoratuis,  may  be,  and 
.generaSy  is,  entaileu  upon  the  eldest  son  ofthe  family,  but  a  greater  portion 
of  the  4)atrimony  cannot  be  settled  on  him,  without  leave  from  the  crown. 
The  singular  nature  of  this  provision,  has  occasioned  a  particular  mention  of 
it  by  most  feudal  writers ;  it  was  therefore  thought  proper  to  notice  it,  in 
•this  place.    Any  further  mention  of  the  particular  customs  respecting  primo- 
^niture,  appears  unneoessaiy. 

VL  5.  Another  striking  pomt  of  difference  bettoeen  ifie  Roman  and  Ae  feudal 
peUty^  with  respect  to  real  property,  is,  the  contrast  between  THE  ABSOLUTE 
DOMINJON  OVER  THE  INHERITANCE,  with  which  the  Roman  law  invested 
the  heir,  and  the  numerous  and  intricate  fetters,  with  which  the  feudal  juris- 
pmidence  (of  England  particularly)  has  permitted  it  to  be  bound.    The  Roman 
Jaw»  (it  has  been  alreaay  stated  at  some  length,)  permitted  a  person  to  appoint 
his  heir,  and  invested  iiim,  on  the  testator's  decease,  with  all  his  rights  and 
obligations.    Before  Justinian  introduced  the  benefit  of  the  mventory,'  as  the 
iheir,  by  accepting  the  inheritance,  subjected  himself  to  all  the  testator's  debts, 
«die  offioe  was  aometimes  refused,  as  dangerous.  ,  This  gave  rise  tb  the  vu^ar, 
the  pupillar,  and  the  quasi-pupillar  substitution.    The  vulg^  substitution  was, 
where  the  testator  appointed  one  to  be  his  heir,  and,  if  he  refused,  substituted 
.another  in  his  place.    These  conditional  substitutions  might  be  extended  to 
any  numbertof  neirs.    When  they  were  made,  the  heirs  instituted  under  them, 
were  called,  in  succession,  to  accept  or  refuse,  the  inheritance.  When  once  an 
heir  accepted  the  inheritance,  it  vested  in  him  absolutely,  and  all  the  subse* 
quent  substitutions  then  entirely  failed.    The  pupillar  sutetitution  was,  where 
a  father  substituted  an  heir  to  his  chUdren,  unaer  his  power  of  disposing  qf 
his  own  estate  and  theirs,  in  case  the  diild  refused  to  accept  the  inheritance,  or 
died  before  t^e  age  of  puberty.    The  quasi-pupillar  substitution  was,  where  the 
children  past  puber^,  being  unable,  from  some  infirmity  of  mind  or  body,  to 
make  a  testament  tor  themselves,  the  father,  in  imitation  of  the  pupillar 
jubstitutbn,  made  a  testament  for  them..   In  dl  these  cases,  it  is  evident  the 
4(HiiixuoQ  over,  and  substance  of,  the  inlieritance  were  preserved  entire  and 

.    J  '.  unqualified. 


L.  d.  C.  4.  Sect  300.    Of  Tenants  in  Common.    [  19I .  a. 

unqualified.  In  two  instances,  and  in  these  only,  the  Ronum  law  admitted  an 
exception  to  their  integrity.  The  first  was,  in  the  case  of  an  usufruct ;  where 
a  right  was  given  to  one  person,  to  use  and  enjoy  the  profits  of  a  thing 
belonging  to  another.  The  second  was,  the  case  of  a^/Edf»  commissumy  when 
the  inheritance  was  disposed,  in  whole,  or  in  part,  to  an  heir,  in  trust,  that  he 
should  diqniee  of  it  to  anoUier.  But  neither  of  these  devises  suspended  the 
absolute  vesting  of  the  inheritance.  An  usufruct  could  not  be  extended 
bejrond  the  life  of  the  usufructuary.  The  Jidei  cammissarinSf  (the  person  bene- 
ficially-interested in  the  inheritance,)  could  compel  from  the  hares  fidrtdarhUi 
(the  trustee,)  a  transfer  of  the  inheritance  immediately  on  the  accruer  of  his 
ri^t.  Thus  the  property  and  dominion  of  the  inheritance  absolutely  vested  in 
him  in  equity,  witn  an  immediate  right  to  compel  a  legal  transfer  of  it.  In  this 
manner,  by  the  Roman  law,  the  heir  succeeded,  in  every  case,  to  the  absolute 
pronertv  of  the  inheritance,  and  to  aH  the  ri^ts  and  obligations  of  the  ancestor. 
II  snould,  however,  be  observed,  that  this  account  of  the  simplicity  of  the 


Pegasian  decrees.  In  a  further  part 
have  occasion  to  mention  the  alteration  occasioned  by  the  introduction  of 
fidei-commissary  substitutions,  lliese  are  to  be  considered,  as  a  departure 
from  the  genuine  spirit  of  the  Roman  law,  in  the  doctrines  respectins  inherit- 
ances. See  Hubert  Prtdectiones  ad  Inst,  lib,  2.  iU.  S3-  §  1 S-  From  that  spirit, 
nothing  could  be  more  different,  with  respect  to  the  tenureand  modifications  of 
pr<^perty,  than  the  regulations  of  the  feudal  law.  According  to  these,  the  heir 
derived  his  title,  no.otherwise  Uiroueh  his  ancestor,  than  from  the  necessity  of 
mentioning  him  in  his  pedigree.  Tnis  enabled  him  to  describe  himself,  as  an- 
object,  to  whom  the  succession  was  originalhr  limited.  Thus  he  was  a  nominee 
in  the  original  grant ;  he  took  every  thing  ttom  the  grantor,  nothing  from  his 
ancestor.  The  consequence  was,  that,  while  the  absolute  or  ultimate  owner- 
ship was  supposed  to  reside  in  the  lord,  the  ancestor  and  the  heirs  took 
equally  as  a  succession  of  usufiructuaries,  each  of  whom,  durine  his  life, 
enjoyed  the  beneficial,  but  none  of  whom  possessed,  or  could  lawfiJiy  dispose 
of,  the  direct  or  absolute  dominion  of  tne  proper^.  Thus,  while,  by  the 
Roman  law,  and  the  law  of  almost  every  other  country,  property  is  vested  in 
the  possessor  soldy  and  absolutely,  every  species  of  feudal  property  is  neces- 
sarily subject  to  the  three  distinct  and  clashing,  though  concurrent,  rights  of 
the  lord,  the  tenant  and  die  heir.  It  follows,  that,  by  the  oriffinal  principles 
of  the  feudal  law,  Jie/s  could  neither  be  aliened  nor  charged  with  debts,  and  m 
direct  contradiction  to  almost  every  other  system  of  law,  the  feudal  S3rstem  of 
polity  made  land  unalienable,  and  absolutely  took  it  out  of  commerce. 

Vi.  6.  The  rimous  modes  wbich  have  been  used,  jn  the  countries 

WHERE  THE  FEUD  HAS  BEEN  ESTABLISHED,  TO  ELUDE,  OB  OVERTHROW,  THE 
RESTRAINTS  UPON  ALIENATION,  form  one  of  the  most  unnortant  parte  of 
feudal  leammg.  Tlie  mode,  by  which  this  has  been  effected  in  En^nd,  is 
peculiar  to  itself.  It  has  been  tne  principal  occasion  of  the  strikins  duference, 
to  be  observed,  in  the  feudal  jurisprudence  of  ^igland,  and  mat  of  other 
countries.  One  artifice  to  elude  the  feudal  restraint  upon  alienation,  seems  to 
have  been  resorted  to,  by  every  nation  where  the  feudal  policy  has  been 
eatablirfiedr-ihat  of  subir^eudation.  Ite  effect,  in  aggrandizing  the  vassals, 
and  rendering  them  mdependent  of  the  throne,  has  been  already  noticed.  It 
also  served  as  an  indirect  mode  of  transferring  the  fief  It  was  inhibited  m 
Eiudand,  to  all  but  the  king's  vassals,  by  the  statute  gida  emptores  terrar^m9 
18  £dward  1st;  and  this  inhibition  was  extended  to  the  king^s  vassals,  by  the 
statute  de  preromdiva  r^fw,  17  Edw.  s.  c.  6.  In  most  otfiercountries,  it  is 
stfll  allowed,  umler  some  restrictions.  The  chief  of  these  are,  1st.  That  it 
most  be  a  real  subinfeudation,  and  not  a  sale,  or  other  transaction,  under  the 
araearance  or  cdour  of  a  subinfeudation;  sd.  That  the  sub-vassal  must  be  of 
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equal,  or  at  least,  of  suitable  rank  and  circumstances.  And,  ^dly.  Tbe  con- 
ditions, so  fitr  as  the  lord  is  interested  in  them,  must  be  the  same,  as  those,, 
upon  which  the  original  investiture  is  granted.  In  other  ref pects,  4is  feudal 
history  of  alienation  has  varied*  As  it  now  stands,  in  almost.  evQry  country, 
the  lord's  consent  ihust  be  had.  But  in  somo,.  it  still  continjaes  a  matter  of 
favour,  in  others,  it  is  a  matter  of  right,  to  which  the  tenant  is  always  eptitl^, . 
on  paying  certain  fines  to  the  lord.  Tlie  principal  of  these  are  the  pdtfA  and 
the  lodi  ei  ventes.  These  tlie  lord  claims  on  every  sale.  In  other  cases,  where 
the  fief  is  transferred  from  one  to  another,  the  lord  claims  the  rekvium  gr  dr(nt 
de  rachat,  which,  generally,  is  one  year's  produce  of  the  fief.  .  In  many.cpun-  . 
tries,  where  the  tenant  seUs  his  fief,  the  lord  has  a  jus  retradtu^  or  refrait 
feodatf  by  which,  he  has  a  right  to  become,  himself,  tne  purchaser  of  th^  fi^i^ 
on  reimbursing  the  stranger  the  price  paid  by  him,  for  the  purchase  of  it,  and 
the  costs  attending  the  purchase.  In  many  countries,  also,  the  right  of  the 
heir  is  consulted  by  giving  him  the  retrait,  Ugnaser^  by  which,  when  a  firf. is 
^old,  a  relation  of  Uie  vendor,  within  a  certam  degree  of  parentage,  may 
entitle  biinself  to  repurchase  the  fief  by  an  offer  of  the  purchase  money,  inte* 
rest,  costs,  and  expenses,  or  as  it  is  termed  in  the  writ,  offire  de  bourse^  deniersy 
loyaux  courts  a  parfaire.  Such  is  the  general  history  of  alienation  in  foreign 
co.untries.  The  history  of  alienation  in  England  is  very  different;  A  liberty 
of  alienating  lands  of  purchase,  at  least  where  the  party  had  no  son,  is  allewed 
by  a  law  of  Henry  the  ist,  and  expressly  recognized  bv  a  law  of  Henry  the  dd. 
Some  time  afterwards,  ,it  obtained  generally,  with  little  or  no  limitation.  The 
indirect  mode  of  aliening,  through  the  medium  of  subinfeudation,  the  restraint 
of  it,  by  mogTia  chartay  and  its  total  abolition  by  the  statutes  qttia  emptoresy 
and  dc  p'rerogativa  regisy  have  been  already  noticed. 

VI.  7.  But  while  &e  restraints  upon  alienation,  so  far  as  it  was  contrarv 
to  the  general  principles  of  the  feuaal  tenure,  were  thus  gradually  removed* 
the  poUcy  ana  private  views  of  individuals,  found  means  to  impose  new . 
restraints  upon  it.     This  was  done  by  the  introduction  of  conditional  fees  at  the 
commcMi  law,  and  afterwards  by  the  INTRODUCTION  OF  ENTAILS.    We  shall 
consideiy  this  species  of  limitation  of  property,  with  a  view  to  the  diflferent 
modes  of  it,  which  have  been  admitted  by  the  Roman  law,  and  by  die  laws  of 
France,  Spain,  Germany,  Scotland,  and  England.     With  respect  to  the  Roman 
laxoy  we  have  already  had  occasion  to  notice  its  simplicity,  in  the  inheritance 
of  propert]^,  as  it  was  settled  bv  the  Trebellian  and  Pegasian  decrees,  and  its  . 
alteration,  in  this  respect,  by  the  introduction  of  the  fidei-commissa.    These 
gave  rise  to  successive  fidei-commissary  substitutions.     By  multiplying  these, 
and  by  prohibiting  each  substitute  from  aliening  the  inheritance,  property  was  . 
absolutely  taken  out  of  commerce,  and  fixed,  in  a  settled  and  invariable  course 
of  devolution,  in  particular  families.     There  is  reason  to  suppose  this  mode  of ' 
settling  property  was  never  common,  and  the  policy  of  Justinian  soon  inter- 
fered to  check  It.    By  the  159th  Novel,  he  restrained  fidei-commissary  substi-  . 
tutions  to  four  de^ees,  including  the  party  himself,  who  instituted  the  substitu- 
tion. With  the  third  substitute,  uierefore,thepowerof  the  testator  expired,  the 
absolute  dominion  vesting  absolutely  in  him.  lliis,  in  some  measure,  restored  the 
law  to  its  primitive  simplicity.   A  similar  progress  is  discoverable  in  the  history  > 
of  French  Jurisprudence  respecting  Substitutions.    The  law  of  France  appears 
to  have  generally  admitted  perpetual  substitutions.  The  ordonnance  of  Orleans, 
in  1560,  restrained  them  to  two  degrees,  exclusive  of  the  instituant     That  . 
ordonnance  not  having  a  retrospective  operation,  and  the  inconvenience  ariging  . 
from  prior  substitutions  being  greatly  felt,  the  ordonnance  of  Moulins,  in  1566,  . 
restramed  all  substitutions,  anterior  to  the  ordonnance  of  Orleans,  to  tJie  fourth 
degree  of  the  instituant.  The  ordonnance  of  1747  fixed  the  law  on  this  import- 
ant branch  of  real  property.    It  was  framed  with  great  deliberatidn,  by  the 
chancellor  d' Aguesseau,  after  taking  the  sentiments  Of  every  parliament  in  tbe 
kingdom,  upon  forty-five  different  questions  proposed  to  them  on  the  subject. 
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Thepeqneitioat^  arid  the  antwen  of  the  parliaments,  hate  Been  published  under 
the  title,  Qu€9tioH$  cancemant  les  SmbstUutumsy  ToidouBe,  1770.    The  ordbn-< 
nance  of  1747  confined  substitutions,  with  some  exceptions,  to  two  degrees,  and 
directed  the  degrees  to  be  computed,  by  the  indivMuals,  in  whom  tlie  sub-^ 
stitii^n  vested.    Upon  this,  it  was  held,  that  if  the  testator  appointed  several 
nenons,  jointly,  to  the  inheritance,  they  formed,  together,  but  one  degree;  if 
ne  appomted  to  it  several  persons  successively,  though  in  the  same  d^ree  of 
kindred,  as  brothers  or  sisters,  each  person  in  whom  the  succession  vested^ 
formed  one  degree.    The  mode  of  settlement  used  in  ^pain^  by  what  is  termed 
a  Majoratus,  has  been  already  noticed.  In  Germany ^  the  restraints  imposed  by 
thefendal  law,  on  the  alienation  of  proper^  confinea  by  the  original  investiture^ 
to  a  particular  channel  of  descent,  still  prevaU;  so  that  the  same  intricater 
entails  subsist  with  them,  as  with  us ;  without  those  modes  of  eluding  them 
which  the  laws  of  England  have  sanctioned.  The  tailzies  or  entails  of  Gotland 
appear  still  more  mtricate.    The  least  restrictive  of  diese  is  called  a  Simple 
Destination.    It  is  defeasible  and  attachable  by  creditors,  so  that  it  amounts  to 
no  more  than  a  designation  who  is  to  succeed  to  the  estate,  in  case  the  tem- 
porary possessor  neither  disposes  of  it,  nor  charges  it.    The  next  degree  of 
tailzie,  is  a  tailzie  with  prohibitory  clauses.    The  proprietor  of  an  estate  of 
this  natm'e  cannot  convey  it  gratuitously,  but  he  may  dispose  of  it  for  onerous 
causeS)  and  it  maybe  attaclied  by  creditors.    The  substitutes,  however,  as 
creditors  by  virtue  of  the  prohibitory  clause,  may  by  a  process  in  Scotland, 
termed  -  an  inhibition,  secure  themselves  against  future  debts  or'  contracts. 
The  third  and  strictest  degree  of  tailzie,  is  a  tailzie  guarded  with  irritant  and 
resolutive-  clauses.    This  is  a  complete  bar  to  every  species  of  alienation, 
voluntary  or  involuntary.    The  efficacy  of  these  claitees,  both  against  the  heir, 
and  the  creditors  of  the  tenant  in  tail,  aliening,  was  established  in  i6(>2,  by  a 
solemn  decision  of  the  judges  of  Scotland,  in  the  case  of  the  viscount  Stormont 
against  the  creditors  of  the  earl  of  Anandale ;  and  that  decision  was  sanctioned 
by  a  statute  of  the  Scottish  parliament  in  1685.    This  mode  of  entail  appeal 
to  be  greatly  discouraged  by  the  judicature  of  the  country ;  and  modes  of 
eluding  it  have  been  discovered,  and  allowed  in  their  Courts  of  justice.    Witfr 
respect  to  English  entails^  we  have  taken  notice  of  the  maxim  of  the  Roman 
law,  that  no  man  can  name  an  heir  to  succeed  to  his  heir ;  and,  of  the  opposite 
maxim  of  our  law,  that  God  duly  can  make  an  heir,  not  man.    The  latter 
maxim  was  understood,  with  this  qualification,  that,  though  the  party  could  not 
introduce  a  person  into  the  heirship  of  the  fief,  who  was  not  originally  capable 
of  inheriting  the  fief,  by  being  of  the  blood  of  the  donee,  still  he  might  give  ft 
preference  to  a  particular  class  of  persons,  falling  within  that  description,  and 
might  exdude  others.    Thus,  in  England,  according  to  sir  William  Blackstone, 
Oib.  2.  c.  7.  s.  3.)  .as  in  all  other  countries,  where  fiefe  have  prevailed,  they 
might  originally  be  limited  to  the  male,  either  in  preference  to,  or' in  utter 
exclusion  of,  the  female  descendants  of  the  party.    In  tlie  same  manner^  they 
might  be  limited  to  a  male  and  his  descendants,  by  a  particular  wife,  or  to  a 
female  and  her  descendants,  by  a  particular  husband,  or  to  both  the  parents  aiid 
the  heirs  of  both  their  bodies.     These,  at  the  common  law,  were  all  termed 
Estates  injee^simple  conditional.  The  condition,  from  which  these  estates^  took 
their  appellation,  did  not  prevent  the  fee  from  vesting  in  the  donee,  immediately 
upon  the  gift ;  it  only  authorized  the  donor  to  re-enter,  if  the  party  had  not 
issue,  or,  if,  having  issue,  the  issue  afterwards  failed,  and  neither  the  donett 
nor  the  issue  aliened.    Upon  this  principle,  it  was  considered  to  suspend  the 
power  of  absolute  alienation,  till  the  birth  of  issue.    But  upon  Uie  birth  of 
issue,  the  party  had  the  same  power  of  alienation  over  the  coilditional  fee,  as 
he  had  over  an  absolute  fee.  The  statute  de  donis  con  Jiek>nnli&hs  lock  away  this 
power.    It  did  not,  howevisr,  aft'ect  the  estate  of  the  donee,  in  any  other 
respect.    The  *  consequence  of  this  was,  that,  a  tenant  in  tail  was  a^  much 
seised  of  the  inheritance,  after  the  statute  de  donis,  as  a  tenant  m  fee  simple 
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Qonditiona],  was,  before  it  Thus,  therefore,  an  estate  of  inheritanoe  remained 
in  the  donee;  but,  a  particular  description  of  heirs  only  being  entitled  to  take 
under  it,  it  received  the  appellation  of  an  «itofe  tailf  that  is,  an  estate  decked, 
cut  o^  or  abridged,  in  contradistinction  from  the  estate  in  fee  simple  abaokite. 
Thus,  the  fee  was  preserved  to  the  issue,  while  there  was  issue  to  take  tt»  and 
was  preserved  to  tne  donor,  when  the  issue  fiiiled.  This  reversionary  rig^  of 
the  aonor  was  soon  found  to  be  suscepttUe  of  the  same  modifications,  as  a 
present  estate^  and,  therefore,  limitations,  either  of  the  whole  reversion,  or  of 
partial  estates  out  of  it,  were  made  to  strangers.  It  frequently  hs|)pened,  that, 
after  a  limitation  to  one  series  of  heirs,  another  series  pflieirs  was^substttuted, 
to  take  the  fief,  on  the&ilure  of  the  first  series.  The  first  person  then,  to  whom 
this  subsequent  series  was  limited,  was  made  the  stock,  or  iermmuSf  of  this  sub* 
sequent  line  of  inheritance.  In  these  cases,  the  sidxBtitute  did  not  take  in 
Quality  of  heir  to  the  last  taker,  but  as  a  new  purchaser  under  the  original 
donor.  Thus,  in  direct  opposition  to  every  genume  principle  of  the  Roman 
law,  endless  siUistitutions  were  introduced,  not  only  of  individuals,  but  of  whole 
lines  of  descendants,  and  the  estate  being  thus  unalienably  preserved  to  the 
issue,  there  was  still  a  more  pointed  opposition,  to  the  maxim  of  the  Roman 
law,  that  the  heir  necessariljr  succeedea  to  the  obligations  of  the  deceased* 

VI.  8«  These  new  restramts  upon  property  were  never  fiivourably  received, 
and  various  ARTIFICES  WERE  USED  TO  ELUDE  THEM.  One  of  these,  was 
carried  into  execution,  through  the  medium  of  a  diicontinuance.  It  hasbeea 
observed,  that,  though  the  statute  de  datUs  took  away  the  power  of  lawful 
alienation,  it  did  not  suspend  the  vesting  of  the  fee.  The  alienation,  therefore^ 
of  the  donee  tenant  in  tail,  was  no  for^iture ;  and  the  alienee,  as  he  took  his 
conveyance  from  a  person  seised  of  the  fee,  was  considered  as  coming  in,  under 
a  lawful  transfer  of  the  inheritance.  Now,  it  was  an  established  rale  of  law, 
that,  whenever  any  person  acquired  a  presumptive  right  of  possession,  his  pos- 
'  session  was  not  to  be  defeated  by  entry.  The  consequence  of  this  was,  that, 
in  these  cases,  the  alienation  was  unimpeachable  during  the  life  of  the  aUmor, 
and,  after  his  decease,  the  heir  could  not  assert  his  title  b^  the  summary  pro- 
cess of  entTj^,  but,  was  driven  to  the  expensive  and  dilatory  process  of  a 
fi>rmedon ;  this  was  termed  a  discontinuance.  The  expense  and  delay  attending 
a  formedon  frequently  prevented  the  tenant  in  tail  from  resorting  to  it,  to 
assert  his  right.  In  the  course  of  time  the  period  for  asserting  it  elapsed,  and 
4hus,  therdbre,  virtually,  the  discontinuance  proved  a  bar  to  the  entaiL 
Another  mode  of  eluding  estates  tail  was,  by  toarraniy.  When  lands  were 
conveyed  fi-om  one  to  another,  the  grantor,  for  the  greater  security  of  the 
grantee,  usually  warranted,  that  is,  entered  into  a  covenant  to  defend  the 
ponession  to  the  grantee,  and,  in  case  of  eviction,  to  make  him  a  recompense. 
This  obligation  c»  the  ancestcNr  was  considered  to  be  a  covenant  real,  and 
therefore,  on  his  decease,  descended  on  the  heir.  Thus,  it  frequently  happened, 
that,  on  the  death  of  the  ancestor,  his  contract  of  warranty  descended  on  the 
perscm,  who  would,  otherwise,  be  entitled,  as  his  heir,  to  the  lands  warranted, 
BO  that,  the  oMigation  of  warranty,  and  tlie  right  to  the  lands  warranted,  met 
in  the  same  person.  The  consequence  of  this  was,  that,  as  heir  in  tail,  be  was 
entitled  to  the  lands ;  as  heir  general,  he  was  bound  to  defend  the  title  of  his 
ancestor's  alienee :  thus,  if,  on  the  one  hand,  he  was  entitled  to  recover  the 
lands,  the  alienee  was  entitled,  on  the  other,  to  recover  an  equivalent  recom« 
pense  from  him.  To  prevent  this  circuity,  it  was  held,  that  the  obUgi^tion  to 
^wranty,  precluded  him  from  claiming  the  lands  warranted.  Against  this,  in 
some  cases,  the  statute  de  donisy  provided.  The  general  doctrine  was,  that 
where  the  heir  claimed,  as  heir,  the  lands  warranted,  he  was  bound  by  the  wav* 
ranty,  in  those  cases  only,  where  he  inherited,  from  the  ancestor,  fee  simple 
lands  of  equal  value;  but,  where  he  claimed  as  purchaser,  he  was  bound  oy 
the  warranty,  though  no  such  lands  descended  upon  him.  This  is  the  meaning 
of  the  maxim,  that  warranty,  when  lineal,  is  a  bar  with  assets;  and  when 
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GoUatenly  is  a  bdr  without  aaeets,  to  the  right  of  the  teDaat  in  taO^  on  whoni 
itderohed.  By  these  artifices,  the  force  of  eiitaila  was  eloded.  IntheprogTcas 
of  ttme,  methods  were  discorered,  by  which  the  law  allowed  them  ta  be 
absolutely  destroyed.  The  first  of  these  has  received  the  name  of  a  ^oi9iffio» 
ftcvoerv.  In  &elangui^Qf  the  courts,  arecoveryis  theeftctof  asentence, 
in  a  solemn  judgment,  mereby  the  par^  is  restored  to  a  former  ri^t.  In  the 
paiticiilar  language  of  our  courts,  when  applied  to  judgments  in  adTenarj 
actions,  it  is  the  efiect.  of  a  sentence,  by  which,  in  a  suit  instituted  for  the 
recovery  of  an  estate  clumed  by  the  party,  judgment  is  given  him,  that  he 
shall  recover  it^  according  to  his  claim.  In  a  suit  of  this  naturt,  when  rodly 
afdversary,  the  Judgment,  whethersiven  after  defence,  or  upon  de&ult,  eqvally 
bound  the  right  to  the  land.  Or  this,  tenants  in  tail  avuled  themselves^  to 
ddiver  their  estates  from  the  entails  to  which  thev  were  subject.  They  per- 
mitted the  entailed  lands  to  be  recovered  against  them,  on  a  fictitious  process, 
but,  with  a  secret  confidence,  reposed  in  the  recoveror,  that,  after  the  recovery 
was  completed,  he  should  reconvey  the  lands  to  the  party  in  fee  sinq)le;  and 
in  the  mean  time,  permit  him  to  take  the  profits  of  them.  Another  mode,  by 
which  the  destruction  of  entails  was  allowed  to  be  etfected,  was  Uie  awlicatton 
of  the  legal  operation  of  Jines,  In  the  notion  of  our  courts,  a  fine  is  a  com- 
promise, with  the  leave,  and  under  the  sanction  of  the  court,  of  a  real  action, 
for  the  recovery  of  land.    It  is  common  to  all  courts  of  justice,  to  permit  suits 

\  cooosnenced'  in  them,  to  be  compromised,  and  to  give  tlieir  sanction  to  the 

compromise.    In  the  civil  law,  and  in  the  feudal  law  of  other  countries,  this 

species  of  compromise  is  termed  a  transaction.    The  process  itself,  therefore, 

we  have  in  common  with  them.    But,  it  is  peculiar  to  our  law,  to  use  it  as  a 

i^ode  of  eluding  the  restraints  imposed  by  the  law  of  the  land  on  the  alienation 

of  real  property.    A  writ  is  brought  against  the  tenant  in  tail,  by  which  the 

par^  sum^  out  the  writ,  demands  the  lancb,  against  the  tenant,  on  his  sup- 

|K)sed  prevtous  agreement  or  covenant,  to  convey  the  land  to  him.    The  tenant 

IS  understood  to  be  satisfied  with  the  justice  of  the  claim,  and  therefore  apiplies 

for  die  license  of  the  court,  to  make  the  matter  up.    This  is  granted.    Hie 

parties  thereupon  enter  into  a  concord  or  agreement.    Bythis,  the  tenant 

acknowledges  the  lands  to  be  the  right  of  the  demandant.    This  acknowiedg* 

ment,  being  made  with  the  leave,  and  under  the  sanction,  and  entered  on  the 

records,  oithe  court,  had  the  eflfect  of  a  judgment.    Of  thfs  process,  tenants 

in  tail  availed  themselves,  to  bar  their  estates  tail,  in  the  same  manner  Uiey  did 

qf  jitiigments :  diey  procured  a  fictitious  suit  to  be  instituted  against  them,  and 

settled  it,  by  a  fictitious  compromise,  in  which  they  acknowledge  the  right  to 

be  in  the  demandant ;  witli  the  same  secret  confidence  reposed  in  him,  that 

he  should  hold  the  estate  in  trust  for  them,  and  convey  it  according  to  their 

directions.  Thus,  through  the  medium  of  a  cdlusive  suit  and  judgment,  whidi 

are  now  called  a  common  recovery,  in  one  instance,  and  of  a  collusive  suit  and 

compromise,  which  are  now  called  a  fine,  in  the  other,  entails  were  totally 

defeated.    It  is  unnecessary,  here,'  to  trace  the  steps  by  which  this  has  been 

elfected.    Common  recoveries  were  originally  a  deceit  upon  courts  of  justice. 

When  ^he  sanction  of  the  courts  was  first  given  them,  it  was  done  indirectly, 

with  great  caution^  and  some  deeree  of  artifice.    It  was  not  till  the'reian.  of 

Edwvd  the  4th,  that  they  obtamed  the  unequivocal  sanctbn  of  a  s^emn 

decWoQ  of  a  court:  and  it  was  a  much  later  period,  before  their  efiects  were 

recognized  by  the  lesislature  of  the  country.    The  introduction  of  fines,  was 

efiected  inamuchbdder  manner.    Thestatute  dlf  donw  had  said  fines  should 

be  null;  the  statute  of  the  4  of  Henry  7,  orat  least  Uiat  of  die  32  of  Henry  8» 

nid  the^  should  be  valid.    The  different  effects  c^a  fine  and  a  recovery  do  sot 

fidl  vri Am  this  inquiry.  (Mr.  Cruise's  valuable  treatises  upon  them  are  well 
kno^iviL)  It  seems  siuScient  to  observe,  generally,  thi^  a  fine  is  binding  on 
die  issue  in  tail. only;  a  recovery  is  binding  bodi  on  the  issue  and  those 

claiming  in  reversion  or  remainder.    A  still  more  summary  and  easy,  opening 

of  entails  hasHbeen  granted  by  the  legislature,  in  favour  of  the  crown,  bv 

33  Hen.  8. 
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$S  HffL:8.  c.  39*'fai  ftvOitr  cxf  the  credfion  of  traders,  by.  the  21  Jac.  1.  c.  ig,- 
whereby  thie  cbrnmitrionerB  are  anthoriied  to  sell  the  bankrupt's  entailed 
lands;  m  finroor  of  general  credkon,  by  the  acts  for  therelief  of  insdvent* 
debton;  and  m  &vour  of  dunritable  donatuMis,  by  the  43  Eliz.  c.  4* 

YL  g.  Thedienation  hidierto  spoken  of,  except  that  referred  to  in  the  last 
ohservatioii,  ha^been  confined  to  cases  where  it  is  the  act  of  the  party  himBelf ; 
and  n,  therefore,  termed  yoluntaiy  alienation.  But,  in  many  cases,  it  is  pro- 
duced by  the  act  of  law  against  the  party's  own  will.  In  these  cases,  it  is 
termed  'IWdLUNTARY  ALIENATION.  Here  its  effects  must  be  considered,  with 
reqiect'to  the  party  himself,  his  heir,  and  the  ^>ecial  prerogadve  of  die  king. 
In  eveiy  hutance  the  genius  of  the  feud  appears.  fVith  respect  to  the  pamf 
kinudfj  the  tendency  of  the  feud  to  secure  to  the  lord  the  serrices  m  me 
tenant,  and  to  take  landed  property  from  commerce,  has  been  noticed,'  Itiiras 
a  conse^nbe  bf  those  prmciples,  that  the  part^  was  not  at  liberty  to  subject 
either  hmiself,  or  hi^  lands,  to  the  payment  of  his  debts.  When,  therefbre,  at 
the  common  law,  a  person  sued  a  recognizance,  or  judgment  for  debt,  or 
damages,  he  could  neither  take  the  body,  nor  the  lands  of  the  debtor,  except 
in  some  special  instances,  into  execution.  He  could  only  take  in  execution* 
his  goods  and  diattels,  and  the  profits  of  his  lands.  For  those  the  law  gave 
him  ihefietijacias^  by  which  the  sheriff  was  commanded  to  cause  the  sum,  or 
debt  recovered,  to  be  made  out  of  the  goods  and  chattels  of  the  debtor;  and 
the  levarijaciasj  by  which  the  sheriff  was  ordered  to  seize  the  d^tor's  goods, 
and  receive  the- rents  and  profits  of  his  lands,  till  the  creditor  was  satisfied. 
Thus,  at  the  common  law,  neither  the  person  nor  the  lands  of  the  debtor  could 
be  attached  for  debt.  But,  by  the  25th  of  £dw.  3d.  c.  17.  the  body  of  the 
debtor  was  made  liable,  by  a  writ  of  capias  ad  satisfaciendum^  to  imprisonment, 
till  the  debt  was  satisfied;  and  the  statute  of  Westminster  2.  13th  Edw.  ist* 
ch,  18.  'granted  the  writ  oielegit^  by  which  the  defendant's  goods  andchatteb 
are  delivered,  to  the  creditor^  at  an  appraised  value;  and,  if  these  are  not 
sufficient,  then  the  moiety  or  one-half  of^ the  freehold  lands  of  the  debtor,  are 
delivered  to  the  Creditor,  to  be  retained  till  the  debt  is  levied,  or  the  debtor'a 
interest  in  the  land  is  expired.  Afterwards,  under  the  statute  de  mercatonbuSy 
13  Edw.  1.  the  merchant  might  cause  his  debtor  to  appear  before  the  mayor 
ai  London,  or  9ny0f  the  other  persons  mentioned  in  the  act,  and  there  acknow- 
ledge his  debt.  This  was  cidled  a  recognizance.  If  the  debt  was  not  paid  at 
the  time  appointed,  the  recognizance  was  held  to  be  forfeited,  and  the  body,, 
lands  and  goods  of  the  debtor,  were  to  be  delivered  to  the  merchant  creditor, 
in  execution,  to  compel  payment  of  the  d^bt.  The  process  by  which  this  was 
done,  was  called  aii  extent^  because  the  sheriff  was  to  cause  them  to  be 
appraised,  to  their  full  or  extended  value,  before  he  delivered  them  to  the 
creditor.  By  the  statute  of  the  27  Edw.  3.  c.  9.  a  similar  process  for  the 
recovery,  of  debts  was  provided  for  those,  whose  debts  were  acknowledged 

.  before  the  inayor  of  any  of  the  towns,  where  the  staple  was  held.  The^ 
securities  are  generally  known  by  the  short  appellation  of  statutes  merchant 
and  statutes  staple.  From  their  nature,  they  were,  at  first,  appropriated  tb  the 
commercial  part  of  the  communi^.  By  the  23d  Hen.  8.  a  similar  secorityy 
by  a  recognizance  in  the  nature  or  a  statute  staple,  was  extended  to  the  com- * 
munity  atiarge^  The  laws,  req)ecting  bankrupts,  seem  now,  to  have  made  the 
landed  property  of  merchants  and  otiier  tradesmen,  generally  subject  to  their 
debts.    The  statutes  respecting  fraudulent  conveyances  and  devices  have  pro- 

'    ceeded,  some  way,  towards  making  lands  generally  liable.    It  may  not  be 
improper  to  close  uiis  account  of  involuntary  alienation  by  an  account  of  invo*- 
luntaiy  alienation  in  the  Roman  law,  as  it  is  succinctly  stated  in  the  Digest^ 
lib.  43..  tiu  1.    Prittto  modem  res  mobiks  animates  pignori  capijuberttur^  m&je 
distraki;  quarvm  preuum  si  suffecerit^  bene  est;  si  n&n  s^^gfecerit^  etiafn  #ols- 
pi^nwa  cc^jubentur  et  distraki.     Q,uod  si  nuUa  maventia  sint,  a  pignofibus  soli- 
imtiumjadunt.     Quod  si  nee  quce  sM  sunt,  suffidant,  vel  nuUa  sint  soUpignotYs^ 
tunc  pervenietur  etiam  ad  Jura.     Si  pignora  qiue  capta  sunt,  emptorem  non 

inveniant. 
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invemanif  ruaripium  est  ui  addicanhtr  tpsictd  quis  condenHmtus  esf.    i4iMr- 
^cmimr  avtem  ea  quantttate  fua  debetur. 

fVUh  respect  to  the  ketr-, — it  has  beep -observed,  as  (me  of  the  most  sttikfing[ 
peculiarities  of  the  feudal  system,  that  the  heir  claimed  nothing  from  the 
ancestor^  but  came  in  mider  the  original  feudal  contract.-    The  consequence 
was,  that,  brigindty,  thoi^h  on  the  decease  of  the  debtor,  the  execfutoi^  waer 
answerable,  as  iiEur  as  he  had  assets,  the  heir  was  not  answerable  in  respect  of 
the  laoids  descended.    But,  after  the  free  alienation  of  land  was  dlowed,  thd 
attachment'dfit,in  the  hands  of  the  heir,  for  tlie  debt  of  his  ancestor,  followed 
as  a  neoessaiy  consequence.    But,  here  again,  the  [principle  of  the  feudal  law 
introduced  a  distinction,  which,  wkh  some  qualifications,  prevails  at  this  day ;. 
that,  the  assets  in  the  hands  of  tlie. executor,  are  Hable  genendly  to  tlie  an- 
cestor's debts  of  every  kind,  but  the  assets  in  the  hands  of  the  heir,  are  liable 
only  to  debts  of  record,  and  debts  by  specialty,  in  which  the  heir  is  named ; 
to  me  former,  in  respect  of  the  lien,  which  the  process  of  the  court  cteated,  on 
the  lands  themselves ;  to  the  latter,  on  the  supposition,  that  the  heir  was  com- 
prehended in  the  original  contract.     For  the  ancestor's  debts  by  simple  con- 
tract, in  opposition  to  the  Roman  law,  and  to  the  most  obvibus  principles  of 
natural  justice,  the  heir  still  remains  not  liable.   As  to  involunta^  alienation, 
in  respect  to  the  king,  it  has  been  observed,  that,  in  the  case  of  a  common; 
person,  the  body  of  the  debtor  was  not  liable  to  execution ;  but,  in  the  case' 
of  the  king,  it  was  different;  for,  at  the  common  law,  the  body  of  the  kingV 
debtor  is  g^ierally  supposed  to  have  been  always  liable  t&;execution.    Yet  tt 
seems  singular,  that,  men  the  statute  of  magna  charia  restrained  the  king  front 
seizing  a  man's  land  for  debt,  it  should  leave  him  at  liberty  to  Seize  his  person. 
In  the  course  of  time,  however,  it  is  certain,  that  the  body  of  the  debtor  might 
be  seized,  and  Uiat,  after  the  law  made  it  liable  for  the  debts  of  the  subject,  the' 
king  had  these  special  prerogatives,  that  he  could  protect  hi^  debtor  against' 
the  suitsof  his  othei^  creditors ;  and  that,  at  the'common  taw,  he  had  a  right  to 
the  custody  of  his  debtor's  person,  in  another -prison,  at  the  suit  of  the  si3>ject. 
By  thecommon  law  sdso,  all  the  goods  and  chattels  of  the  king's  debtor  might 
be  sold  for  the  payment  of  his  debts.   But  the  most  important  of  the  preroea- 
tives  of  the  crown,  at  the  common  law  was,  that,  in  the  king's  case,  execution 
issued,  not  only  against  the  goods  and  chattels,  but  against  the  lands  of  the 
debtor.   Another  important  prerogative  was,  in  the  case  of  rent,  for  which  the 
kfaig  might  distrain  on  any  of  the  lands  of  the  debtor.   He  had  other  important' 
prerogatives,  with  respect  to  priority  and  preference  in  execution,  and  satis-' 
taction- of  big  dc^ts,  a  minute  investigation  of  which  does  not  fall  within  the^ 
subject  of  this  discussion.   The^e  extensive  prerogatives  have  been  consider-' 
ably  indreased  by  the  statute  law  of  the  realm.     By  the  33d  Henry  8.  c.  39. 
all  obligations  made  to  the  king,  are  to  have  the  same  force,  and  to  be  attend^ 
with  the  same  remedies,  to  recover  them,  as  a  statute  staple.    By  the  1 3  Eliz. 
c.  4.  the  lands  of  treasurers,  receivers,  and  other  accountants  to  the  crown,. 
were  made  liable  to  execution  for  debts  to  the  crown,  in  the  same  manner  a^; ' 
if  the  party  had  acknowledged  a  recognizance,  under  the  statute  of  Henry  8. ' 
A  doubt  arose  upon  this  statute,  whedier  a  sale  might  be  made  under  it,  aSVer' 
the  death  of  the  accountant  or  debtor.     To  remedy  this,  the  explanatory' 
statute  of  the  27th  Eliz.  c.  3.  was  passed,  by  which  a  power  of  sale,  afler  the 
death  of;  the  debtor,  was  expressly  given.     Afterwards,  by  an  act  made  in  the . 
39th  jjrear  of  queen  Elizabeth,  this  explanatory  act  was  repealed,  and  tf  new 
exposition  was  made  of  the  statute  of  the  13th  Eliz.  with  various  new  i)rovisions. 
Bat  theactof  the  39th. Eliz.  being  only  temporary, and  having  expired  early ' 
in  the  reign  of  James  the  1st,  the  explanatory  act  of  the  127th  or  Eliz.  was  ^ 
revived ;  but  it  fell  into  disuse,  and  when  it  came  to  be  examined,  ob  occasion ' 
of  thekue  exertions  made  for  the  recovery  of  the  crown  debts,  it  was  found. 
defective.    Hiid  gave  rise  to  the  act  of  the  35th  of  his  prissent  majesty,  c.  35^ . 
by  which  the  court  of  exchequer  is  authorized,  on  the  application  of  his ' 

majesty's 
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majetty'B  attornqr  general,  in  a  mnnmafy  way^bymotiony  toorder  tbeeitales 
of  crown  debtors,  Mich  should  be  extended  by  any  writ  ij£  extent*  or  diem 
clausit  eztremuin^  to  be  sold  for  the  nayment  of  the  debts.  Thus  the  law 
appears  to  stand  at  present,  on  the  invofuntary  alienation  of  land,  with  reject 
to  the  debts  due  to  the  crown« 

VI.  I  a  As  to  TESTAMEfTTARY  ALIENATION  i  the  influence  of  feudal  pri»- 
dples,  on  thb  branch  ot  alienation,  is  still  strongly  felt.  It  has  been  obaenred, 
that,  by  the  Roman  law,  a  will  was  an  appointment  of  an  heir;  and  he  was 
considered,  at  the  death  of  the  testator,  as  universal  successor  to  all  the  pro- 
perty, rights,  and  obligations,  of  the  deceased.  Testamentary  alienation,  liku 
every  other  alienation,  was  prohibited  by  the  genius  and  Itfw  of  the  feuds.  By 
what  steps  it  prevailed  here,  is  so  happily,  luid  so  concisely  explained^  in  a 
note  of  tlie  present  Editor's  most  learned  predecessor  in  this  work,  (note  i 
to  page  111.  b.)  as  to  render  any  deduction  of  it  unnecessary  in  this  place. 
To  a  perusal  of  that  note,  the  reader  is  therefore  invited*  It  remains  to  ob- 
serve, that,  after  the  testamentary  power  over  land,  was  introduced,  a  deoUe 
of  lands  was  not  considered  to  operate  as  an  appointment  of  a  party  to  be  a 
general  heir  of  the  testator,  as  m  the  Roman  law ;  but  wu  conndered  to 
operate  as  a  legal  conveyance  of  the  lands  tkemsdves*  See  lord  Mansfidd'a 
ari^punent  in  Hogan  r.  Jackson,  Cowp.  999.  In  consequence  of  this,  many  of 
the  requisites  to  other  I^;al  instruments  are  requisite  in  wills.  Thus,  as  to  the 
efficacy  of  a  deed,  for  the  transfer  of  real  property,  it  is  necessary,  that  the 
grantor  should  hav^  the  seisin  of  the  lands  convef^ed ;  so,  to  the  efficacy  of  a 
will,  it  is  necessary,  that,  at  the  time  of  making  his  will,  the  devisor  mould 
have  the  seisin  of  the  lands  devised,  or  at  least  that  kind  of  inchoate  seisin  or 
title,  which  is  conferred  by  a  contingent  remainder.  The  consequence  of  whidi 
is,  that,  while  a  Roman  will  operates  on  all  the  prc^rty  of  the  deceased,  with- 
out any  regard  or  distinctbn,  as  to  property  acquired  by  the  testator,  before 
or  after,  the  making  of  his  will ;  by  the  law  of  England,  a  will  cannot  operate 
on  any  freehold  lands,  of  whidi,  at  the  time  of  makins  of  the  will,  the  party 
has  not  this  n>ecies  of  seisin.  -  Another  consequence  of  the  notion,  that,  a  will 
affecting  lands,  is  merely  a  species  of  conveyance,  is,  that,  as  hy  the  law  of 
England,  a  fee  simple  cannot  be  created  without  words  of  inhentanoe  in  the 
original  donation  or  ^ant,  so  by  the  same  law,  words  of  inkerUance  are  equally 
necessary  to  tfie  creation  of  a  fee  bv  will*  The  only  <ufierence  is,  that  certain 
technical  words  are  reqmred  by  law,  to  the  creation  of  an  estate  in  fee,  by 
deed ;  but  in  wills,  they  may  be  dispensed  with,  and  supplied,  by  any  words> 
sufficiently  denoting  the  intention  of  the  testator.  Here  the  subject  appeara 
to  draw  to  a  conclusion. 

'  VI.  11.  The  reader  has  been  presented  with  some  of  the  most  striking 
circumstances  in  the  history  and  principles  of  the  feudal  law,  particularly  so 
far  as  they  affect  the  landed  property  of  this  country.  It  remains  only  to  state 
some  of  the  most  striking  circumstances,  Uf  THE  GENERAL  HISIOBY  OF  ITS 
DECLINE,  It  has  been  shown,  that  the  peculiar  insredient  of  the  feud  was, 
the  connection  between,  and  the  reciprocal  obligations  of,  the  lord,  and  the 
tenant.  Whatever  interrupted  or  relaxed  this  connection  and  reciprocity  of 
obligation,  had  a  direct  tendency  to  overturn  the  feud. 

One  of  the  earliest  circumstances  of  this  tendency  was,  the  general  itUro^ 
duetion  qf  the  practice  of  subinfeudation.  This,  however  salutary,  in  a  general 
view,  loosened  the  tye,  which  united  the  feudal  association,  by  preventing  the 
chain  of  dependence  and  subordination,  consequent  to  the  practice  of  sub- 
infeudation ;  and  which,  it  is  evident  from  the  general  principles  of  the  feudal 
law,  and  the  history  of  other  nations,  operated  in  the  strongest  manner,  to 
cement  and  perpetuate  the  feud. 

Another  circumstance  of  the  same  tendency,  was,  the  introdadtion  qfiha 
tenure  qf  escuage.  lliis  enabled  the  tenants  by  Imigfats  service  to  send  peraom 
td  serve  in  the  king's  armies  in  their  stead,  and  in  process  of  time  ,to  .make  a 

pecuniary 
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neeuamcf  MtislkcCion  to  the  lord,  in  lieu  of  it.  This  substitution  of  monejr, 
tor  peiMial  attendance,  was  diaiiietricallv  opposite  to  every  feudal  principle. 
Accordii^l^  all  writers  have  considered  it,  as  a  degeneracy  of  the  tenure  of 
kn^t  service.  A  further  circumstance  of  the  tendency  we  are  speaking  of, 
was,  ike  prevalence  of  the  socage  tenure.  It  is  probable,  that  the  number  of 
tliese  tenures  was  not  great,  till  a  considerable  time  i^r  the  Notman  conquest; 
and  periians  the  increase  of  them  was  not  rapid,  till  some  time  after  the  mtro- 
dnctton  orescuage.  From  a  comparative  view  of  the  different  natures  of  the 
miiitaiy  and  socage  tenures,  it  is  easily  seen,  how  much  stronger  the  feudal 
connectioo  ^ms  under  the  former,  than  it -was  under  the  latter,  llie  tenure  in 
boigage  was  a  species  of  socase  tenure.  Under  this,  chiefly,  the  commercial 
part  or  the  communitjr  classed  themselves.  Nothing  could  be  more  opposfte 
to  the  nature  of  the  reudal  tenure,  than  the  wealth,  the  independence,  and 
the  peaoefol  habits  of  life,  which  usually  attend  the  pursuits  of  commerce. 
Thus,  as  the  general  tenure  of  socage  prevailed,  the  connection  between  the 
lord  and  the  tenant  proportionally  relaxed. 

But  one  of  the  most  important  circumstances,  in  the  history  of  the  decline 
of  the-feud,  is,  the  tntrodudion  of  uses.  By  these  the  legal  estate  of  the  land 
was  in  the  feoifee.  In  fact,  therefore,  there  never  was  a  vacancy  in  the  tenure. 
But  the  ownerriiip  and  beneficial  propertf  of  the  land  being  absolutely  vested 
in  the  eeslui  que  use^  there  was  no  point  of  connection  between  him  and  the 
lord.  Besides,  when  a  feoffinent  was  made  to  uses,  it  seldom  happened,  that 
the  feoffinent  was  made  to  a  single  person.  The  feoffees  were  numeroos,  and 
when  their  number  was  reduced  to  that  of  one  or  two  persons,  a  new  feoffinent 
was  made  to  other  feofees,  to  the  subsisting  uses.  In  the  mean  time,  the 
ownership  of  the  land  was  transmitted  and  aliened,  at  the  will  of  the  cestui  que 
USA  It  IS  evident  that,  while  the  fief  was  held  in  this  manner,  there  was  a 
wide  separation  between  the  lord  and  the  tenant.  .It  must  also  be  observed^ 
that)  wfkere  there  was  a  feoffinent  to  uses,  the  fruits  of  tenure  incident  to  pur- 
chase, became  seldom  due,  and  those  incident  to  descent  almost  never  accrued 
to  the  lord.  Now,  where  a  person  took  by  purchase,  the  lord  was  only  entitled 
to  the  trifling  acknowledgment  of  relief:  when  he  came  in  b}r  descent,  the  lord 
was  entitled  to  the  jjprana  fruits  of  military  tenure,  wardship,  and  marriage. 
From  these  observations,  it  is  clear,  how  mAt  a  fraud  was  practised  upon  Uie 
loffd,  by  the  introduction  of  uses.  A  fief  thus  circumstanced,  presented  an 
apparent  tenant  to  the  lord,  but  it  was  almost  barren  of  every  fruit  and 
advantage  of  tenure,  and  the  land  itfeelf  was  entirely  subtracted  from  the  feud. 
Hence,  we  find,  that,  among  the  mischiefe  recited  in  the  preamble  to.  the 
statute  of  uses,  the  loss  to  the  lord,  of  the  fruits  of  tenure,  is  partiouhdy 
insisted  on.  It  does  not  fUl  within  the  nature  of  these  observations,  to  mention 
the  steps  which  were  taken  to  extirpate  uses.  One  of  them  was  the  statute  of 
the  1  Richard  the  sd.  cap.  9.  which  gave  an  action  to  the  dissdsee,  both 
against  the  feoffee,  and  the  ceshti  que  use.  It  is  observable,  that  thesenatus 
eonnUhtm  Trebonianuniy  gave  the  same  right  of  action  against  the  hares  fidei 
conmissarius.  Unouestionably  the  object  of  the  statute  of  the  s?  of  Henry  8. 
was  to  effect  a  totu  extirpation  of  uses. 

But  uses  were  preserved  under  the  appellation  of  7rtM/«:— the  consequence 
has  been,  that  more  than  half  the  landea  property  in  the  kingdom  is,  in  some 
form  or  other,  charged,  in  the  hand  of  die  legal  tenant,  wiui  a  trust  for  the 
benefit  of  some  odier  person.  A  court  of  law,  from  its  coiisdtution,  could 
not  take  notice  of  such  a  charge :  in  fact,  such  charges  originiilly  were  almost 
always  fraudiB  on  tenure;  but  there  were  reasons  (perhaps  rather  specious  than 
SMhafantial)  for  cont^ding,  that,  as  between  the  legal  owner  and  the  person 
entitled  to  the  benefit  of  the  trust,  the  legal  tenant  was  under  a  mdi^  obligation 
to  execute  the  trust  Now,  the  only  means  of  compelling  the  fcgal  tenant  to 
eaiscute  the  tnlst,  which  the  ju^Ucial  pblicfy  of  the  times  afforded,  was,  by  a 
esiort.  to.tbe  diancelbr.     The  common- law  allowed  him  to  compel  the 

attendance 
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liUendaftGerof  any  person  by  the  writ  of  subpcena;  and  to*  enforce  obedience 
tohb  directions  bv  sequestration  of  the  property,  and  iitiprisonment  of  the 

Erty.  These  enabled  him  to  summon  the  legal  tenant  to  £14  coiurty  to  order 
n  to  execute  the  trust,  and,  if  he  refused,  to  compel  him  to  execute  it,  by 
aequestration  and  imprisonment.  Too  great  praise  cannot  be  siven'  to  the 
fiouTkd  policy  and  discretion,  with  ^ich  the  chancellors  successivdy  exercised 
this  nioQ  and  important  jurisdiction.  If  the^  had  considered  that  trusts, 
charged  on  lands,  should  be  governed  by  the  rules  of  the  civil  law,  which,  vihea 
they  first  came  under  their  notice,  seemed  the  natural  course,  thediacocdancy 
between  tenure  and  trust  must  have  produced  infinite  confusion :  but,  W  sub- 
jecting trusts,  as  ffar  as  the  nature  of  the  case  allowed,  to  the  established  rules 
of  the  feud,  they  preserved  an  analogy  between  feuds,  and  trusts,  in  their 
tnost. important  bearings,  as  the  order  .of  descenjt,  the  estates  into  which  pro- 
petty  may  be  modified  entails,  and  the  mode  of  barring  them;  at  the  same 
time,  that  they  preseryed  inviolate,  the  relati<Hi  between 'the  ^lord  and  the 
tenant,  the  great  principle  of  feudalism.  Hence,  where  one  person  held  land 
im  tcuftt  for  another,  though  thechancellor  would  decree  the  trustee  to  convey 
to  the  beneficial  owner,  still,  the  trustee  remained  tenant  to  the  lord.-i-In  the 
flMoe  nmnner,  where  land  was  conveyed  to  a  person  and  his  heirs  on  a  parti- 
fcttlar  trust,  and  the  trust  was  performed,  the  land,  by  the  rules  of  the  civil  law, 
was  instantaneously  revested  in  the  grantor;  but  the  chancellor  considered  it 
to. continue  in  thetrustee^  Thusj  in  each  case,  the  feudal  relationship  remained 
till  the  tenant  himself,  by  a  legitimate  conveyance,*  introduced  another  into 
the  tenure.— The  same  principles,  (allowing  for  its  different  nature),  were 
reeeirediinto  personal  property,  when  the  legal  ownership  of  it  was  vested  in 
onepiienKm,  charged  with  a  trust  in  favour  of  another.  By  this  excellent 
arrangement,  whfle  trusts  were  made  subservient  to  the  general  wants  and 
purposes  of  society,  an  analogy  between  them  and  legal  estates  and  interests 
itt  property  was  eatabliahed,  and,  so  foras  real  property  was  concerned,  the 
great»prinaples  of  the  common  law  of  tenure  were  respected  and  preserved.-^ 
PerfaapB,- the  propriety  of  this  arrangement,  and  the  undeviating  wisdom  of  the 
gnkt  personages,  by  whom  it  was  adopted  and  completed,  has  not  been  sufii* 
dendy  noticed. 

r  It  remains  to  observe,  that  the  immense  quantity  of  property  of  every 
^ascriptioa,  which  in  consequence  of  these  circumstances  was  brought  under 
the:  jurisdiction  of  the  chanoellori  gave  rise  to  the  great  difference  between 
the  oflke  of  chancellor  in  this  country,  and  the  office  of  chaneeUw  on  the 
tatktsaent.  In  all  countries  of  Europe,  the  chanceUor  is  the  hisliest  dignitary 
of  the  state,  the  guardian  of  the  sovereign's  conscience,  and  i^todly  die 
keeper  of  his  seal ;  the  visitor  of  hospitals  and  colleges  of  the  lung's  founda- 
'tiim^  4Uid  the  general  siqperintendent  of  diaritdble  foundations.-^-Over  these, 
llfevchaDoellor/of  England  exercises  ohidSy,  in  consequence  of  the  introduce 
tion  of  trusts,  a  rast  ami  extenstve  jurisdiction,  partly  as  a  court  of  common'law, 
but'principaByas  a  court  of  equity.  On  the  continent,  the  chancellors  have 
no  Bueh  exclusive. court;  but  have  Uie  Universal  superintendence  over  all  that 
relates  to  the  administration  of  justice- in  the  kingdom,  a  controlling  power  to 
eofMQtaay  abuses,-  wfaidi  find  their  way  into  courts  of  judicature,  to  torn  new 
ngoMotm  fiyc  Vkar  proceedings,  to  deterratlie  questions  of  jurisdiction  betweed 
diem,  to  setde  differences  among  die  tnead>ers  of  them,  to  appoint  the  higher 
eAna  0^' josdce,  and  form  the  rovid  ordinances  and  edlicta,  which  in  an^  wise 
Mitted  to  thelq;al  polity  of  the  kingdom,  or  the  administration  of  ]ustice*-~r 
in  meat  cooBtries,  tueaoministradon  of  common  lair  and  equity  is  coknmittiM 
10  the  same  courts ;  in  Ei^land,  die  courts  are  separate  >»X>ord  Bacon^  dB« 
Augm^idii  Sdentiarumf  L  8.  c,  3.  app.  46.  ha»  pronounced  a  dteirive  d^Uion 
i»  JSkimiir  of  their  sepacadon. 

-  Ifhlhrtbe  idadon  between  the  lord  and  the  tenant  was  great,  the  ieparadon 

of  die  bweficial  interest  fiEoni  die  legal  tenure  was  a  serious  miic^     Atfthe 

-  '  '  -'  reladoB 
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rdatiott  k  ii<m'  exceedingly  small,  it  is,  in  this  respect,  scarcely  felt.  In  the 
case  of  Burgess  v.  Wheate,  i  Blackst.  Rep.  123.  lord  Mansfield  endeavoured 
to  establish  the  right  of  the  crown  to  the  benefit  of  a  trust,  which  failed  for 
want  of  an  heir,  by  attemptb^  to  fix  on  trusts,  the  feudal  incident  of  an  escheat. 
In  the  discussion  of  the  question  the  analogy  appeared  unnatural,  and  the  case 
was  decided  against  the  crown.  A  better  ground  in  favour  of  the  claim  of  tt^ 
crown,  might,  perhaps,  have  been  found,  by  resorting  to  its  acknowledged 
prerogative,  of  being  entitled  to  the  bona  vacantia,  or  every  species  of  pro- 
perty of  which  no  owner  is  discoverable.  At  length  it  became  evident  t6 
general  observation,  that,  the  principle  of  military  tenure  was  gone;  and  that 
Its  incidents- were  more  biuthaasorae  than  advantageous,  either  to  the  lord,  or 
the  t^oanty  so  that  all  ranks  of  men  seem  to  have  desired  its  abolition^  The 
legislature  of  Engl^Lnd  propeeded  in  it  with  the  circumspectipn^  .which  the 
magnitude  of  the  object  required.  It  was  brought  regularly  before  parliament, 
in  we  18th  year  of'king  James  the  first,  at  his  majesty's  recommendation.  In 
the  4th  Inst.  d03,  lord  Coke  mentions  this  circumstance,  and  particularizes  the 
outlines  of  the  plan  then  in  agitation.  It  bears  a  striking  similitude  to  that, 
which  was  afterwards  adbpted.  At  length  the  12  Cha.  2.  c.  24.  was  passed ; 
which  enacts  *'  That  the  court  of  wards  and  liveries,  and  all  wardships,  liveries, 
"  primer  seisin,  and  ousterlemains,  values,  and  forfeitures  of  marriages,  by 
''  teason  of  any  tenure  of  the  king  or  others,  should  be  totally  taken  away; 
**  and  that  all  fines  for  alienation,  tenures  by  homage,  knights  service,  and 
**  escuage,  and  also  aids  for  marrying  the  daughter,  of  knighting  the  son,  and 
**  all  tenures  of  the  king  in  capite,  should  be  likewise  taken  away :  and  that 
*^  all  sorts  of  tenures  heul  of  the  king  or  others,  shoidd  be  turned  into  common 
*^  soea^ ;  save  only  tenures  in  frankalmoign,  copyholds,  and  the  honorary 
^<  services  (without  the  slavish  part)  of  grand  seijeanty." 

It  remains  to  make  some  mention  of  the  writers,  or  whose  assistance,  the 
author,  in  framing  this  note,  has  principally  availed  himself.  Some  of  thesej 
he'hes  noticed  in  the  course  of  the  annotation;  and  to  sir  Henry  Spelman,  he 
must  here  repeat  his  acknowledgments.  With  respect  to  the  otiier  writers,  to 
whom  he  is  under  obligations ; — at  the  head  of  these,  he  must  notice  the  feudal 
writers  of  his  own  country,  particularly,  sir  William  Blackstone,  lord  Kaims, 
sir  JohnDalrymple,  sir  Martin  Wright,  Doctor  Robertson,  and  Doctor  Gilbert 
Stoart-^After  these,  he  must  acknowledge  a  general  obligation  to  three  foreign 
works,  whldiin  everypart  6f  the  annotation,  have  been  highly  useful  to  him, 
the  Thesaurus  FeudaUs  of  Jenichen^  in'  three  quarto  volumes,  published  at 
Frankfort  on  the  Maki,  in  1750 :  the  Historica  Juris  of  Struvius,  m  one  quarto 
volume,  publidied  at  Jena  in  1728 ;  and  Voet's  Digressiode  Feudist  subjoined 
to  his  Comioentary  on  the  38th  book  of  the  Pandects. — Under  the  first  division 
of  the  annotation,  he  has  been  greatiy  assisted  by  Koch's  Tableau  des  Revotu- 
fions  de  l*£urope  dans  lo  Moven  Age^  4  vols,  octavo,  Strasourgh,  and  Paris 
1814;  ^^  eany  PATts  PfeftUli  Aotegi  Chronohg^que  de  V  Histoire  smi  du 
D1O0U  PuhUc  ffAUemagne^  2  tols.  octavo,  Paris,  1788 ;  and  in  a  particplar 
manner,  by  jyAwriWesEtatsJormes  en  Europe,  apres  la  Chute  de  V  Empire 
Romain^  1  vol.  quarto,  Paris,  1771.  Under  the  2d  division,  he  is  principally 
indebted  to  lord  Stair^s  Instttntions  of  the  law  of  Scotland,  lib.  2.  tit.  3.  and  to 
a  dissertation  of  Lynkerus  de  Feudo  P^pcuntano,  published  in  Jenichen's  Col- 
leotioB^'  3d  vol.  sect.  38th.— -Under  every  part  or  the  3d  division,  he  has  par* 
tictdar  obUgalioiis  to  the  SeUcta  Feudaha  of  Thoma^jlus,  octavo,  puilished  at 
HaUo  in  1728.  .  In  Ms  account  of  the  German  codes,  he  has  received  <great 
aadstaojce  Imi  BruiM{udlu8's  Historia  Juris  Romano'Germankiy  octavo,^ 
Am0tefdam,i72^piut4;aadikinnecchi8's  Jfii^^  Hisaccount 

of  the  capitttlariesis  taken  from  these  works,  and  from^  Baluzius's  pre&ce  to  his 
edkion  of  the  capitularies.  His  account  of  the  customai^  law  is  taken  from 
Fleurv*s  Higtoiredu' Droit,  Frangoisy  and  the  article,  Coutume,  sent  by  Mens. 
Hennon,  to  the  French  Encyclopedia.     Mr.  Gibbon,  -(3d  vol.  ps^e  583. 

note 
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JLSO  if  a  man  lei  lands  to  two  men  for  terme  of  their  lives,  4r  the 
'"'  one  grants  all  his  estate  of  that  which  belongetn  to  him  to  another, 
then  the  other  tenant  Jfor  terme  rf  life^  and  he  to  whom  the  grant  is  made 
<et  t  cehxj  a  que  le  graunt  est  fait),  are  tenants  in  common  during  the 
time  that  hath  the  lessees  be  aSve. 

And  memorandum,  that  in  all  other  such  like  cases  (que  en  touts  ^ 
auters  tiels  cases),  although  it  be  not  here  exprtssljf  mxmeaor  speeded,  if 
they  be  in  like  reason,  theu  are  in  the  Uke  law  (sont  en  ||  semUable  ley). 
,    ^  '     ^  AND 

f  Mesme  added  in  L.  and  M.  but         {  ^ei  added  in  X.  and  M.  but  not 
notinRoh.  in  Roh. 

II  seoible  L.  M*  and  Roh. 


note  1.)  has,  with  his  usual  energy,  thus  mentioDed  and  diaractertsed  lour 
writers,  the  three  last  of  whom,  the  editor  has  frequeotly  had  occasion  to 
consult,  under  the  4th  division ;  '*  In  the  space  of  thirty  years,  (1738^—1765) 
'*  this  interesting  subject,  (the  history  of  the  invasion  of  (Saul,)  has  been 
"  agitated  by  the  free  spirit  of  the  count  de  Boulainvillers  (Memoire  historic 
**  sur  I'  Eiat  de  la  IVanctf,  ^particularly  torn.  1.  page  15. 40.) ;  the  learned 
^  in^nuity  of  Fabbc  DubosfHisioire  critique  de  I  Etabtissement  de  la  Monar^ 
**  ehte  Frangaise  dans  les  GauteStH  vols.  4to.) ;  the  comprehouive  genius  of  the 
*'  president  de  Montesquieu  (Esprit  des  Loix,  particularly  1«  sS.  30,  31);  and 
**  the  good  sense  and  diligence  of  the  abb6  de  Mabfy  CObservations  sur 
**  rHistoire  de  France,  2  vols.  ismo.).  The  last  work,  being  considered  as 
un&vourable  to  monarchy,  was  opposed,  by  a  work  intitlS  Prindpes  de 
MoralCf  de  Politique^  et  de  Droit  PubUc^  puis6s  dans  I'Histoirede  noire 
Monarchies  ou  Discaurs  sur  T  Hisioire  de  France,  dediSs  au  RoiyparM,  MoreaUf 
Historiographede  France,  A  Paris,  de  V  imprimerie  roj^alCf  1 777, 84 vols.  8vo. — 
Under  this  nead,  he  has  also  received  ereat  assistance  on  the  subject  of  the 
hi«tory  of  France,  from  the  president  Henault,  and  from  the  Iheorie  des  Ma* 
tieres  Feodaleset  Censuelles,par  Monsr,  Herd,  5  vols.  8vo*  Paris,  1785 : — ^For 
what  he  has  said,  respecting  the  feudpl  history  of  Germany,  he  is  chiefly  in* 
ddbted  to  Mr.  Domford's  excellent  translation  of  Professor  Putter's  Historical 
Devdopment  cf the  present  Constitution  of  the  Germanic  Empire,  and  Struvius's 
Elementa  Juris  Feudalism  Jena,  8vo.  1745.— In  his  account  of  the  substitutioDS 
of  the  civil  law,  he  found,  what  is  said  on  these  subjects,  in  the  Pralecfiones 
ct  Huberus,  3  vq]s«  8vo.  .2>a/e»tf  ad  Rhenumf  particularly  useful. — ^Tbe  little 
be  has  said  on  the  Spanish  fie&,  he  has  taken  from  Molina  de  Hi^asdorum 
PrimogeniiSffoL  Cohnia,  1601 :  andZoesius's  Juris  FeudalisanafyticaEajifo* 
sitio,  oyo.  LooanH,  1663.  He  might  perhi^  have  said  something  more  satis- 
bctotj  on  this  head,  had  he  been  able  to  procure  Girardus  Emestus  de 
Franmn<m*s  Sacra  Themidis  Hispania  Jrcano,  Hanover,  i7o|.  In  the  pre* 
sent  edition  of  this  work  the  writer  has  availed  himself  of  a  work  of  great 
merit,  De  rOrigine  et  des  ProgrU  de  la  Legislation  Franfoise,  ou,  Hisioire  du 
Droit  public  etprivS  de  la  France,  depuis  la  Fondation  de  la  MonarMcjusques 
et  comprisla  Revolution;. par  M.  Bemardi,  1  voLSvo.  1816.  In  a  few  instances, 
he  has  taken,  what  he  hopes  will  be  thought,  a  pardonable  liberir,  of  inserting, 
in  the  present  annotation,  some  passages,  from  his  notes  to  the  subse^ui»it 
part  or  the  work.  These,  however,  wiU  be  found  preserved  in  their  original 
situation. — [Note  77.] 
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Jll^  N  D  80  it  18  if  lands  be  letten  to  two  for  terme  of  their  lives,  (a  Roll.  Abr. 
iii  eorum  4ikerim  diutiiU  viventi  (l),  and  one  of  them  gnaiteth  ^9»9®-  iRep. 

his  part  to  a  stranger,  whereby  the  joynture  is-severed,  and  dyeth,  ^^  ^'^ 

here  shall  be  no  survirour,  but  the  lessor  shall  enter  into  the  30  Am.  18. 

noity,  and  the  sulh^ivour  shall  have  no  advantage  of  thete  w6rds,  /.  juJ  ii  k 
-et  eonm  aHtrius  duaUU  xdvmH,  for  two  causes.     First,  for  that  a  Cro.  3^.  41V* 
•the  joynture  is  severed.    Secondly,  for  that  those  words  are  no  WO 
imore  than  the  Common  Law  would  have  implyed  without  them,  (p^^  ^q.  ^ 
«id  expressio  eorum  qu^t  tacUi  insunt  nihil  operatur.   Hereby  it  Hob.  'i7o?9o8.) 

appeafelh 

"  "  II     ■     M    111    I  .   I       ■    .        .  ^,    ,        .   .1   ■»■,  .'    -     M       .  .  . ,      --  -  ,       ■  ... 

(i)  Here  lord  Coke  speaks  only  ^  a  Jotntenancy  for  life ;  in  which  case,  tii6 
words  and  the  ntrvivor  ^f  them  are  merely  words  of  surplusage ;  as,  without 
ttieBi,  the  lands,  upon  the  death  of  one  jointenant,  ^  to  the  suirvivor.  But,  in 
the  creation  of  a  jointenancy  in  fee,  particular  care  must  be  taken  not  to  insert 
these  wards.  For  the  grant  of  an  estate  to  two  and  the  survivor  of  them,  nnd 
the  heirs  tfthe  survivor,  does  not  make  them  jointenants  ui  fee;  but  gives 
them  an  estate  of  freehold,  during  their  joint  lives,  widi  a  contingent  remamder 
in  fee  to  die  survivor,— Whether,  during  their  jomt  lives,  the  fee  continues  in 
the  grantor,  or  is  in  abeyance ;  and  whether  the  grantees  can  convey  tbeur 
estate;  ted  what  is  the  proper  mode  ofconveyance  tb  be  u^  for  this  pur- 
pose ;  mre  points  which  have  been  mock  agitated,  and  which,  perhaps,  are  not 
y^  <^^  settled.  They  were  all  mentioned  in  the  case  of  Vick  v.  Edwards, 
3  P.  WQi.  37ft.  In  that  case  lands  were  devised  to  B,  and  Cand  tiJiesurviyor 
of  them,  and  theheira  of  such  survivor,  in  trust  to  sdl:  lord  chanceOor  Talbot 
hdd,  that  the  fee  was  in  abevance;  that  the  trustees,  joinii^  in  a  fine  of  the 
premises,  mi|^t  make  a  title  to  A  purdiaser,  by  vray  of  estoppel;  and,  that 
the  heirs  joinm^  might  be  of  use,  as  it  would  supply  the  want  of  provmg  the 
will;  but  that,  m  eveiy  other  respect,  it  would  be  void.  Five  years  before 
this  case  was  heard,  the  duchess  of  Marlboroiigh,  having  contracted  to  pur-> 
chase  an  estate  from  the  devisees  in  trust  of  sir  John  Wittewronge's  will,  where 
the  dfivise  was  worded  in  a  manner  sinular  to  that  upon  which  the  case  of  Vick 
V.  Edwards  arose,  amlication  was  made  to  parliament  for  an  act  to  emdile  the 
<nistees  to  convey  the  estate  to  her.  In  tne  preamble  of  the  act  it  is  men* 
tioned,  **  That  the  devise  of  the  premises  by  the  will  of  sir  John  Witt^wronse 
^  was  not  efiectual  in  the  law  to  vest  the  absolute  fee  simple  thereof  in  the 
**  trustees  therein  named,  there  beinff,  by  the  words  of  the  will,  no  fee  vested^ 
**  but  uoon  a  contingency  of  survivorAip,  and  which  could  not  vest  or  take  efiect 
**  till.after  the  deaUi  of  two  of  the  trustees.*'  But  notwithstandhig  the  case  o^ 
Vick  and  Edwwds,  it  seems  now  to  be  the  prevailing  opinion,  that,  in  these 
cases,  the  fee  is  not  in  abeyance,  but  remains,  pen(ung  and  subject  to  Uie 
MmtingeBey,  m  the  grantor  and  his  heirs,  particularly,  if  the  estate  of  the 
Artisteeii  U  created  by  a  deed  deriving  its  efiect  from  the  statute  of  uses,  and 
that  if  it  be  created  by  will,  it  descends,  at  the  decease  of  the  testator,  upon 
iiis  h^  «t  law.-— In  sup|^rt  of  which  it  is  said,  that  the  whole  fee  must  be 
^Mppoaedto  be  in  Ae  grantor  at  the  time  of  the  conveyance;  that  so  much 
tfTit'as'he^daes  not  part  with  continues  in  hun;  Uiat,  in  this  case,  the  inhe- 
titanca  is  imdisposed  of,  tiH,  by  the  death  of  one  of  the  parties,  the  remamdot 
yests,  and  is  executed  in  the  survivor ;  that,  therefore,  the  inheritance  conti- 
Jmes  in  the  grantor,  as  part  of  his  old  reversion ;  that  Che  law  never  supposes 
.the  fee  to  be  m  abeyance,  unless  where  it  is  necessary  to  recur  to  that  con- 
^•tniction,  for  preserving  some  estate  or  right ;  and  toat,  !n  the  present  ease> 
»  »ncl»  aecessity  exists.  The  cases  of  Cftrter  and  Bamardistott,  1  P.  W.  505% 
Purefoy  v.  Rogers,  a  Saund.  380.  and  many  oAct  cases  oTatothdlHi^r,  rtrotoj^y 
mvour.thig  latter  opinioa.— The  Same  rea86ning  gioes  to  prove,  that,  wbere 
there  is  a  devise  to  die  efbct  in  Question,  the  rerersion  in  fee,  during  tho 
suspense  of  the  contingenr^,  descends  on  the  heir  at  law.— >  As  to  the  question. 

Vol.  II.  I  Whether 
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appearcth  that  in  case  of  leases  for  life  it  is  more  beneficiall 
for  the  lessor  to  have  the  joynture  severed  than  to  have  it 
continue. 

Vid.  Sect.  1.  "  ^  they  be  in  like  reason^  they  are  in  the  like  lavo"    Here 

Littleton  citeUi  one  of  the  Maximes  of  the  Cominon  Law.  That 
wheresoever  there  is  die  like  reason,  there  is  the  like  law.  Vbi 
eadem  ratto^  U>i  idem  jus ;  or.  ubi  eadem  ratiOf  ibi  idem  jus  esse 
debet  \  for  raHo  est  anma  legis.  And  therefore  ratio  potest  aUe- 
gari  deficiente  lege.  But  it  must  be  ratio  vera  et  legalis  etnon 
apparens.    And  here  it  appeareth  that  argumentum  d  simiH  is 

good 


Whether  the  contingent  remaindar,  in  this  case,  can  be  conveyed  ?  it  may  be 
observed,  that,  supposbg  the  reversion  remains  in  the  donor^  if  he  and  the 
donees  join  together  in  a  c<Nnm(m  conveyance,  by  lease  and  release,  or  bargain 
and  sale,  the  estate  for  life  of  the  donees  will  merge  in  the  reversion,  the 
contingent  remainder  be  destroyed,  and  the  fee  efeetually  oonv^ed  to  the 
purchaser— It  will  be  the  same,  in  the  case  of  a  devise  to  this  eflect,  if  tbe 
heir  at  law  and  the  devisees  in  trust  join  in  the  conveyance. — But,  suppoaiftg 
the  fee  to  be  in  abeyance ;— or,  admitting  it  to  remain  in  thto  diNnor ;  or,  in 
case  of  a  will,  to  desoead  on  the  heir,  and  supposing  him  not  to*  join  ;-*lord 
Talboi,  bv  what  he  is  reported  to  have  said  m  the  ease  of  Vkk  v.  Edwards, 
seems  to  have  thought,  that  the  trustees  joining  in  a  fine  might  still  pass  a  good 
title  to  a  purchaser.  But  this  doctrine  is  Open  to  objection.  See  Mr.  Feme's 
Ess^y  on  Contingent  Remainders,  6th  cuitl  357*  Perhaps*  the  libefality  ef 
succeeding  times  mav  think  a  common  conveyance,  by  lease  and  release,  or 
bargain  and  sale,  sumctcnt  in  these  cases  to  pass  the  iee,  wi^uteith^  a  fine 
or  recovery. 

In  the  case  of  Ooodtitle  v.  Layman,  in  K.  B.  Trinity  Tferm,  la  Geo.  3, 
there  was  a  devise  to  three  persons  as  jointoiaQts  and  the  survivors  and  sur* 
vivor  of  them^and  the  heirs  and  assigns  of  such  survivor  for  ever,  the  ccfuit  of 
king's  benoh  heldit  to  be  a  jointenancy  in  fee.— See  Mr.  Feame's  Cont.  Reiai. 
6th  edit.  %sl^.^ln  the  matter  of  Harrison  an  infant,  3  Ans.  836,  amortgagee 
devised  all  his  property  to  three  trustees,and  the  survive  and  survivors  of  tbei9» 
and  the  heirs,  executors,  and  administrators  of  such  survivor,  up4>n  certain 
iriists,  thocoun  was  of  opinion)  that  the  fee  descended  on  the  heir,  until,  by.  the 
death  of  two  of  the  trustees,  it  should  vest  in  the  survivor.  But  it  is  observed, 
by  the  reporter,  that  there  was  no  trust  to  sell,  nor  any  trust,  which,  by  ne- 
cessary implication,  carried  a  ^4^  to  the  trustees. 

A  material  objection  to  taking  the' conveyance  by  fine  from  the  trustees, 
lies  in  those  cases,  where  the  heir  at  Mw  is  not  a  party.— For,  if  the  trustees 
are  supposed  to  be  jointenants  for  life,  witli  a  contingent  remainder  in  fee  %o 
the  survivor,  their  fine  may  be  supposed  to  be  a  forfeiture  of  their  own  estate, 
to  be  a  destruction  of  the  contingent  remainder  to  tlie  survivor,  and  to  give 
the  heir  an  inunediate  right  of  entry. — To  prevent  this,  it  has  been  advieed, 
that  the  trustee  should  demise  the  estate  to  the.  purchaser,  or  to  a  trustee  for 
liim,  for  a  long  term  of  years ;  and  that  each  trustee  should  covenant,  that,  if 
he  ^uld  be  Uie  survivor;  he  will  convey  the  fee ;— ^aod  to  have  that  agreement 
established,  by  a  decree  of  the  court  of  chancery^— If  there  are  outstandii^ 
terms,  they  should  be  assigned  to  a  trustee  for  the  purchaser. 

It  may  be  added,  that,  whatever  doubts  were  formerly  entertained,  it  now 
appears  to  be  the  settled  opinion  of  the  profession,  that  a  devise  to  two  and 
the  survivor  of  them,  and  Uie  heirs  and  assigns  of  the  survivor,  enables  tl|e 
trustees  to  vest  tlie  fee  in  the  purchaser ;  and  that  tiUes»  under  such  {i  devise, 
are  accepted,  with  a  conveyance  from  the  trustees,  and  without  the  coBCOr- 
rence  of  tlic  hvir.— [Note  78.] 
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good  in  law.  Sed  timlihido  legaiis  est  casuum  diver^orum  inter 
$e  coUatomm  nrnilu  ratioy  quod  in  uno  simiUum  valet^  valebit  in 
alteroy  dissimUium  dimmilis  est  rath* 


[19in  »•  Sect  302. 

0 

yi  LS  Off  there  be  two  ioyntenanis  in  fee  (Item:*  tn  deux  joyntenanta 
'^  en  fee  sont),  and  the  one  letteth  that  to  him  behngeth  to  another  for 
terme  of  his  life,  the  tenant  for  term  of  life  during  his  life,  and  the  other 
jmntenant  which  did  not  let,  are  tenants  in  common.  And  upon  this  case 
a  question  may  arise ;  as  in  such  ctise  (*f  si  come  en  tiel  case)  admit  that 
the  lessor  hatn  issue  and  die,  living  the  other  joyntenant  his  companion,  and 
Umtig  the  tenant  for  life,  the  ^piestion  may  be  this^  Whether  the  reversion 
of  t&  moiety  t  which  the  lessor  hath  shall  descend  to  the  issue  of  the  lessor, 
or  that  the  other  jointenant  shall  have  this  reversion  by  the  survivor  (ou 
que  i'anter  joyntenant  avera  ||  eel  reveraion  per  le  sarvivor)  f  Some 
have  said  in  tJus  case,  that  the  other  iointenant  shail  have  this  reversion 
by  the  survioor ;  and  their  reason  is  this,  sell.  That  when  the  jointenants 
were  jointly  seiud  in  fee  simple  (que  quant  les  joyntenants  fueront  joynt- 
ment  seisies  §  en  fee  simple),  i^c,  although  that  the  one  of  them  make  an 
estate  of  that  to  him  belonseth  for  term  of^  his  life,  and  although  that 
he  hatn  sepered  thefredu>laof  this  which  to  him  betongs  hy  the  lease,  y^ 
he  hath  not  Severed  the  fee  simple,  but  the  fee  singne  remains  to  them 
jointly  as  it  was  before.  And  so  it  seemeth  to  them,  that  the  other  joyn^ 
tenant  whschsurvweth  shaU  have  the  reversion  by  the  survivor,  i^c.  And 
others  have  said  the  ooxUrary,  and  this  is  their  reason,  scilicet,  That  when 
one  of  the  joinrienants  leaieth  that  to  him  belong^h,  to  another  for  terme 
ofhts  life,  by  such  lease  the  freehold  is  severed  from  the  joynture.  And 
iy  the  same  reason  thereverAon  which  is  depending  upon  the  same  freehold 
IS  severed  from  the  jointure.  Also  if  the  lessor  had  reserved  to  him  an 
annual  rent  upon  the  lease,  the  lessor  onely  should  have  had  the  rent,  t^c, 
the  which  is  a  proof e,  that  the  reversion  is  onely  in  him,  andthatthe  other 
hath  nothing  tn  the  reversion,  8^c>  Also  if  the  tenant  for  terme  of  life 
were  impleaded,  S^  maketh  default  after  drfault,  the  lessor  shall  be  only 
received  for  this,  to  defend  his  right,  and  his  companion  in  this  case  in  no 
msamer  shall  be  received,  thewhwh  proveth  there^mwm  of  the  moitie  to 
be  onehf  in  the  lessor  (le  quel  pioye  ^^  jbe  jreTenioa  del  moity  d'estre  tant- 
solement  en  le  lessor):  ana  so  by  consequent,  if  the  kssour  dieth  living 
the  lessee  for  terme  of  life,  the  reversion  shall  descend  to  the  heir  of  the 
letsoyr,  and  shall  not  come  to  the  other  joyntenant  by  the  survivor.  Ideo 
ciusre.  But  in  this  case  if  that  JohUenant  which  hath  the  freehold  hath 
issue,  Sf  dies  living  the  lessor  ana  the  lessee,  then  it  seemeth  that  the  same 
issue  shall  have  this  moiety  in  demesne,  and  in  fee  by  descent,  for  that  a 

freehold 

*  9t  j^em  mi  in  Boh.  tut  in  L.       \\  eel  reversion,  ceo  in  L.  and  M. 

and  M.  and  Roh, 

-f  si  not  in  L. and  M. ot* Roh.  §  en — de  tn  L.  and  M.and  Roh. 

t  Spc.  sdided  in  L.  and  M.  and        If  his  iM  in  L.  and  M.  or  Roh. 
Roil.  *  *  que  added  in  L,  and  M,  and  Roh. 
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freehold  cannot  by  nature  of  joynture  be  mmexed  to  a  reversion  (pnr  ceo 
que  *  un  firanktenement  ne  poet  per  nature  de  joynture  estre  annexe 
a  un  reversion),  Ifc.  And  tt  is  certaine^  that  he  which  leased  was  seised 
of  the  pioitie  in  his  demesne  as  of  fee,  and  none  shall  have  any  joynture  in 
nis  freehold,  therefore  this  shall  aescend  to  his  issue,  S^c.    Sed  quaere. 

^*TF  there  be  two  jointenoifts  in  fee^^^^ 
This  needeth  no  explanation. 

''  And  upon  this  case  a  question  may  arise^  SfcP 
Vid.  33  H.  6.         Here  Littleton  maketh  a  question,  and  sheweth  the  reasons  on 
4-  ^*  both  sides,  and  concludes  witn  a  Quaere.  When  Littleton  maketfa 

a  question,  and  sheweth  the  reason  on  both  sides,  the  latter  is  ever 
[a]  Vide  Sect,     his  own  [a] ,  and'  the  better.    But  time  hath  made  this^  question 
340-  375-  439-    without  question ;  for  now  all  agree,  that  the  jovnture  is  severed 
jS*  ^S'  *^'    ^^^  *®  ^"®*  according  to  the  latter  opinion  here  set  down  in 
f^  730!  739!    Littleton,  whose  reasons  are  unanswerable :  for  many  times  the 
Vid!  Seel.  17a    change  of  the  freehold  makes  an  alteration  or  change  of  the  re- 
version. As  if  tenant  in  taile,  or  the  husband  seised  in  die  right 
of  his  wife,  or  tenant  for  life,  make  a  lease  for  life  of  the  lessee,  in 
everie  of  diese  cases.the  lessor  doth  gaioe  a  new  reversion  by 
Vid.  Sect.  8.       wrong,  as  shall  be  said  more  at  large  in  the  chapter  of  Disconti- 
7  H.  5.  nuance ;  and  if  the  elder  brother  grant  the  reversion  (expectant 

(Ant.  15  a.)       upon  a  freehold)  for  life,  it  shall  cause  possessio  fratris^  as  hath 
beensayd. 

'^  By  the  same  reason  the  reversion  which  is  depending  upon  the 
same  freehold  is  severed  from  the joyntureyS^cr    '  * -. 

7  «.  7.  ^.  *  If  two  joyntenants  in  fee  be,*and  they  b6th  joyne  in  a  lease  to 
an  abbot  and  a  secular  man  for  term  of  their  lives,  here  the  rever«* 

(Ant.  1 89.  b.)    sion  that  is  dependant  upon  several!  freeholds  is  severed.  And  so 

it  is  if  they  joine  in  a  lease  to  two  secular  men,  to  have 
and  to  hold  the  one  moity  to  the  1^  one  for  life,  and  Q 9271 
the  other  moity  to  the  other  for  life,  for  both  these  |_  a.  J 
cases  are  warranted  bv  the  authority  of  Littleton, 

cPost.  Sect.319.      If  two  joyntenants  Se  of  a  lease  for  twenty-one  years,  and  the 

r99.  %,  one  of  them  letteth  his  part  for  certaine  yeares,  part  of  the  tense, 

the  joynture  is  severed,  and  survivor  holdeUi  not  place,  for  a 
terme  for  a  small  number  of  yeares  is  as  high  an  interest  as  for 
many  more  yeares ;  and  so  was  it  resolved  Hil  18  £/.  Regina^ 

tHil.  i6TJiz<     ffi  Comnmni  Banco  f,  which  I  myselfe  heard. 

V  If  two  coparceners  be  in  fee,  and  the  one  make  a  lease  for  life» 

diis  is  no  severance  of  the  coparcenary,  for  notwiUistanding  the 
lord  shall  make  one  avowrie  upon  them  both. 

(Ant.  167.  h,)  But  if  two  joyntenants  be,  and  one  maketh  a  lease  for  life,  this 
is  a  severance  of  the  joynture,  as  Littleton  here  taketh  it,  and 
'several  avowries  shall  be  made  upon  them  (1). 

*'Alta 

• 

*  un  fio^  m  £.  andM.  or  Roh. 


.  (1) '  Upon  the  death  of  either  of  the  lettees,  one  inoiety  of  ihe.estaie  goes 
to  the  surviving  lessee  or  his  assignee,  and  the  reversioner  may  enter  ujKm  tke> 
other  moiety.     See  Dy.  67.  sir  W.  Jones,  55,  a  P.  Will.  740.    But  this  is  to 
be  understood  where  the  joiAtenants  are  for  life ;  for,  if  the  jointenants  are  in 
fee,  and  the  jointure  is  severed,  the  right  of  survivorship  is  wholly  taken 

away. 
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*'  Also  if  the  lessor  had  reserved  an  annual  rent,  the  lessor  only  5  E.  4.  4.  a. 
should  have  had  the  rejit,  8^c"    But  if  two  joyntenants  make  a  27  H.  8. 16.  s. 
lease  for  life,  reserving  a  rent  to  one  of  them,  the  rent  shall  enure  ^  ^\^  ^5* 
to  them  both,  because  the  reversion  remains  in  jointure,  unless  ^^  ^3^' 
the  resarvstioD  be  by  deed  indented,  and  then  he  onely  to  whom  (Aiit.  47.  &.) 
it  is  |:eserved  shall  have  it.    But  if  the^  make  a  lease  by  deed  (Post.  314.  a.) 
indented,*- reserving  or  saving  the  reversion  to  one  of  them,  that  ^ 

is  void,  because  they  had  the  reversion  before,  but  the  rent  is 
newly  created* 

And  so  it  is  if  such  a  lessee  for  life  should  surrender  to  one  of  5  £.  4. 4. 
them,  it  shall  enure  to  them  both,  for  that  they  have  a  joynt  re-  (3  Bep.  66. 
versioD.    But  if  the  lessoe  grant  his  estate  to  one  of  them,  no  pa^  Post.  ai4a0 

of  it  shall  enure  to  his  companion^  because  for  themoity 
riQ^ri  belonging  to  his  companion,  it  is  in  esse  t^  in  him  to  (a  Cn>.  611. 
L  b    11  ^^^™  ^^  grant  is  made,  the  reversion  to  the  other  Perk.  31.) 
in  fee. 

If  two  joyntenants  make  a  lease  .for  life,  the  remainder  to  38  H.  6. 34.  b. 
his  companion  in  fee,  this  is  a  good  remainder  of  his  moietie  to  a  B*  3-  tit.  £x* 
his  coDmanion.  tineuishiMiit,  3. 

*  (4  Leo.  187.) 

*^  The  lessor  shall  be  only,  received  for  ihis^  Sfc** 

**  RecekedT  Recall  Receptio,  is  in  many  cases  where  a  person,  (Post  353.  b.) 
partie  to  a  writ,  or  an  estran^er  thereUnto,  to  whom  a  reversion 
or  remainder  impertaineth,  shall  in  default  of  another  person  be 
received  to  defend  his  or  her  freehold  or  inheritance,  the  law 
fsiA^'^Admittatur,  Sfq.    And  this  admission  or  receipt  is  giveii 
bv  sundry,  statut^  [JT]  (and  diis  is  that  which  the  civiUans  call,  [/iw.a.cap.3. 
flimisdo  fertue  persorus  pro  interessej,    Et  in  casibus  prirdictis  aoE.  1.  Statate 
dua  concurrunt  actiones:  una  inter  peieniem  8f  tenenteniy  Sf  alia  ^®  defenaioro 
inier  tenentemjus  suum  ostendentem  ^  petentem.  ^0^16.*^     ^ 

•  < 

*'  For  that  a  freehold  cdhnot  by  nature  qfjoynture  he  annexed 
to  a  recersionJ*  And  this  is  the  principall  reason,  and  of  this 
sufficient  hath  been  said  in  the  chapter  of  Joyntenants, 
Sect.  291. 

**  Sfc.**  This  Sfc.  in  the  end  of  this  section,  implieth  any  other 
hdr  Unheal  or  collaterall. 

Sect. 


away,  and  their  shaves  go  to  their  respective  heirs.    So,  if  there  be  joyntenants 
of  a  tenn  of  years,  and  the  jointenancy  is  severed,  their  shares  go  to  their 

vAen^tf^nrA  nAroAnal  MknrMonfotivoa         &M»  l    fialtr.  1  rfi.       Tf  fthnuM  aIrO  be  ob- 


reqiecuve  personal  represencauves.  dee  i  Daiic.  150.  11  snouia  aisu  uc  vu^ 
sery^  that  the  case  put  by  Littleton  supposes  the  jointenant  to  let  his  estate 
for  his  own  life  only :  for  if  he  let  it  for  a  longer  term  than  for  his  own  life, 
or  if  he  let  it  for  the  life  of  any  other  person,  it  is  a  forfeiture.  See  4th 
Leon.  236. — [Note  79.] 
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193.a.]     Of  Tenants  in  Common.     L.3.  C.4,  S,303-4. 


1^  Sect.  303.  ri937| 

DUTifit  be  so  that  the  law  in  this  case  be  such,  that  if  the  lessor  die 
^  living  the  lessee^  and  Hving  the  other  joyntenant  which  hath  the  free- 
hold of  the  other  tnaity^  that  the  reversion  shall  descend  to  the  i$sue  of'  tlte 
lessor t  thm  is  the  jojfnture  and  title  wlUch  any  of  them  may  have  oy  the 
survivor  and  the  right  of  the  joynture  taken  away,  and  altogether  de- 
feated for  ever*  In  the  same  manner  it  isy  if  that* joyntenant  which  hath 
the  frediold  ^  living  {he  lessor  and  the  lessee,  if  the  law  be  so  as  his 
freehold  and  fee  which  ne  hath  in  the  moity  shall  df^eend  to  his  issue,  then 
the  joynture  shall  be  defeated  for  ever. 

"  n^HEN  is  the  joynture  and  title,  Sfc.  and  the  right  of  the 

joynture  taken  axioay^  Sfc.'* 

And  the  reason  of  this  is,  for  if  the  joynture  be  severed  at  the 

time  of  the  death  of  him  ^t  first  deceased,  the  benefit  of  the 

[*]  Vide  Sect    survivor  is  utterly  destroyed  for  ever,  as  hath  been  said  [*]  afore 

^''  .     in  the  Chapter  of  Joyntenants.    But  in  the  case  aforesaid,  if 

^       « 14.  •.;    lenant  for  life  djreth  in  the  life  of  both  the  joyntenants,  they  arc 

joyntenants  agam  as  they  were  before. 

If  two  joyntenants  be  in  fee,  and  the  one  letteth  his  part  to 
another  for  the  life  of  the  lessor,  and  the  lessor  dieth,  some  say 
that  his  part  shall  survive  to  his  companion*  for  by  his  death  the 
lease  was  determined.  And  others  hold  the  contrary;  and  their 
reason  b,  first,  for  that  at  the  time  of  his  death  the  joynture  was 
severed,  for  so  long  as  he  lived  the  lease  continued.  And  se- 
condly, that  notwithstanding  the  act  of  any  one  of  the  joyntenants 
there  must  be  equall  benefit  of  su];vivor  as  to  the  fireehold. 
But  here  if  the  other  joyntenant  had  first  died,  there  had  been 
no  benefit  of  surviyor  to  the  lessor  without  question. 


Sect.  304. 

yd  ND,  if  three  joyntenants  be,  and  the  one  release  by  his  deed  to  one  of 
his  companions  all  the  right  which  he  hath  in  the  land  (1),  then  hath 
he  to  whom  the  release  is  made,  tlte  third  part  of  the  lands  by  force  of  the 
said  release,  and  he  and  his  con^paman  shall  hold  the  other  two  parts  in 
joynture  (et  il  et  son  compaiiion  teigneront  lea  auters  deux  parts*  en 
joynture).  And  as  to  the  third  part,  which  he  hath  by  force  of  the  release^ 
ne  holdeth  that  third  part  with  himself  e  and  his  companion  in  common. 


*  en  jointure— jointment,  in  L.  and  M.  and  Roh. 


(1)  In  this  case  the  release  passes  a  fee  without  the  word  heirs,  because  it 
refers  to  the  whole  fee  which  they  jointly  took  and  are  possessed  of  by  force 
of  the  first  conve3rance.  Tenants  in  common  cannot  release  to  each  other ; 
for  a  release  supposes  the  party  to  have  the  thing  in  demand ;  but  tenants  in 
common  have  several  distinct  freeholds,  which  they  cannot  transfer  otherwise 
than  as  persons  solely  seised.— [Note  80.] 


L.3.C.4.S.305.  Of  Tenants  in  Common.  [I93.a.  193.b. 

T  J  PON  this  case  these  two  things  are  to  be  observed.    First,  (Post. 3 18.  m. 
that  in  this  case  this  release  doth  enure  by  way  of  nditer  ^  ^P-  78.  b. 
restate^  and  not  [*]  by  way  of  extinguishment,  for  then  the  release  rVi  Vei^  ^^ 
should  enure  to  his  companion  alw),  and  he  is  in  the  per  by  him  byer,  a^. 
that  maketh  the  release.    [a\  But  if  he  had  released  to  1 9  h!  6. 1 7. 

[]Q3n  theothertwo,thenhaditwroughtnodegree(A)tcr'but  M4o£.3  4*- 
1^    *J  in  supposition  of  law,  for  many  purposes  they  to  whom  }?^^  ^*^' 
the  release  is  made  (as  hath  been  said)  shall  be  sup-  35^*3.xielcaM 
posed  in  frcmi  the  first  feoffor,  as  they  shall  deraigne  the  first  43.  as  H.  6. 43.' 
warrantie  for  the  whole,    [b]  The  second  thing  to  be  ob^aerred  14]^  3. 
is,  that  he  to  whom  the  release  is  made  hath  a  fSe  simple  without  ^"5^*  •&. 
this  word  (heires),  as  hath  been  touched  in  the  first  chapter  of  ^  h  6  5^* 
the  first  booke,  for  that  he  to  whom  the  release  is,  is  seised  per  aili&a. 
my  etper  touty  of  the  fee  and  inheritance,  as  hath  been  mid  in  the  37  H.  8. 
Chapter  of  Joyntenants.    And  note,  the  likelaw  i^  between  co-  AJienation,  33. 
parceners :  and  further,  if  there  be  two  coparceners,  and  the  one  ^  ^  4-  8. 
nath  issue  twentie  daughters  and  dieth,  tbe»other  may  relMse  to  (Post.^385.  a.) 
any  one  of  the  daughters,  her  whole  part,  albeit  she  to  whom  [6]  9  Eiis. 
the  release  is,  hath  not  an  equall  part ;  but  for  the  privitie  and  Dyer,  363. 
the  individed  estate,  the  release  is  good.  ^9  H.  6. 17. 

But  if  two  joyntenants  be  of  twenty  acr^  and  the  one  maketh  \^^>  9*  1>) 
a  feofiment  of  his  part  in  eighteene  acres,  the  other  cannot  release 
his  entire  part,  but  only  m  two  acres,  for  that  the  joynture  is 
severed  for  the  residue. 


Sect.  305. 

yd  ND  it  is  to  be  observed,  that  sometimes  a  deed  of  release  shall  take 
effect  (que  ascun  foits  t  un  releas  prendra  effect)^  and  enure  to  put 
the  estate  of  him  which  makes  the  release  to  him  to  whom  the  release  is 
mads^  as  ,m  the  case  aforesaid,  and  also,  as  ifajoynt  estate  be  made^  to 
the  husband  and  wife,  and  of  (B)  a  third  person,  and  the  third  person 
release  all  his  right  which  he  hath  to  the  husoand  Xsicome  joy  at  estate 
soit  fait  a  le  baron  et  sa  feme,  et  a  la  tierce  person  t,  et  la  tierce  person 
relessa  tout  son  droit  que  il  ad  ||  a  le  baron),  tlien  nath  the  husband  the 
moitie  which  the  third  had,  and  the  wife  hath  nothing  oftlds.  And  if 
in  such  case  the  tMrd  release  %  to  the  wife  not  naming  the  husband  in  the 
release,  then  hath  the  wife  the  moitie  which  the  thira  had,  l^c.  and  the 
hoisband  hath  nothing  of  this  but  in  r^ht  of  his  wife,  because  that  in  this 
case  'the  rileaie  shaU' enure  to,  make  an  estate-  to  wliom  the  release  is  made, 
^  all  that  which  belongeth  to  him  which  maketh  the  release,  ifc. 

THIS 


(A)  Then  ti  a lOMCoion  o^  the  ward  "  degree"  tn  the  Cwejflfc  edition,  at  the  tente  tf 
tfte  yqna^e  kom  to  require*''  In  ike  tame  edSion  there  if  a  comima  afier  the  wndt "  for 
many  purpotes"  at,  it  appeart,  tJurt  Amdi  be, 

(B)  "  of"  teem  to  be  here  intertedfir  to.    See  Mr,  Rkto't  Intr,  p.  ii  1. 

t  un  fait  et,  added  in  L>  and  M.        ||  &c.  added  in  L.  and  M.  and 
and  Roh.  Roh. 

X  que  added  in  L,  and  M,  §  S^c,  added  in  L.  and  M.  and  Roh. 

I4 


193.b.  194.a.]  Of  Tenants  in  Common.  L.  3.  C.  4.  S.  306. 

nPHIS  18  evident  upon  that  which  hath  been  said  before. 
[c]  10  Ells.  -^  [c]  And  it  is  to  oe  understood,  that  a  rdease  may  enure 
B^ioet.  four  manner  of  wayes.    First,  by  way  of  mUter  Vaiate,  as  here 

i>ier,%63.  it  appcareth.     Secondly,  by  way  of  fnctterfedSrot^.    Thirdly,  by 

(aRolLAbr.      way  of  extinguishment.  Fourthly,  by  way  of  creation  or  inlarge- 
403.)  ^    ment  of  an  estate,  as  hereafter  in  this  Chapter  shall  appeare. 

Seemore  of  this  ^q^  it  is  to  be  observed,  that  upon  a  release  that  creates  or 
o"  Rd«S2!!^  inlargcth  an  estate,  or  enures  by  way  ofmUter  VtOaU^  a  rent  may 
(Post  373.  b.)  ^  reserved,  but  not  upon  a  release  that  enureth  by  way  of  nulUr 
10  £.  4. 3.  b.  le  drmt^  or  which  enures  by  way  of  extinguishment. 
91 H.  6. 8.  b.         lie  (8^,)  in  the  end  of  this  Section  impueth  a  " 


(Ant  144*  ••)     sitie  i:^  between  a  release  which  enures  by  way  of  ri04l 

ffidfer  Tei^oie  (whereof  ZiAtfetoii  here  speaketh)  and  a  I    ^  ll 
release  that  enures  by  way  of  extinyiishment ;  for  of  a 
release  enuring  by  way  ot  extinguishment  made  to  the  husband, 
the  wife  shall  take  benefit,  or  to  the  wife,  the  husband  shall 
take  benefit|  as  hereafter  shdl  more  at  large 


Sect.  306. 

A  ND  in  some  cam  a  release  shall  enure  to  put  all  the  right  which  he 
who  maketh  the  release  hath  to  him  to  whom  the  release  is  made.  As 
if  a  man  seised  of  certaine  tenements  is  disseised  by  two  disseisors^  if  the 
disseisee  by  his  deed  release  all  his  right,  S^c.  to  one  of  the  disseisors,  then 
he  to  whom  the  release  is  made,  shaff  haoe  and  hold  all  the  tenements  to 
him  alone,  and  shall  oust  his  con^Mtnion  of-every  occupation  of  this.  And 
the  reason  is,  for  that  the  two  dssseisors  were  in  against  the  law  (pur  ceo 
que  les  deux  disseisors  fiieront  eins*  encounter  la  ley),  and  when  one  of 
them  happeth  the  release  of  him  which  hath  right  of  entry,  S^c.  this  right 
in  such  case  shall  vest  in  mm  to  whom  the  release  is  made  (cest  droit  ea 
tiel  cast  vestera  en  celuy  a  que  le  releaa  est  fait),  and  he  is  in  liheplite, 
as  (A)  he  which  hath  the  right  had  entered  and  enfeoffed  him  (et  est  en  tiel 
plyte,  aicomejiU  que  ayoit  droit  ||  avoit  enter,  et  luy  enfeofia]^  4rr* 
And  the  reason  is,  for  that  he  which  before  had  an  estate  by  wrong,  scUicet, 
by  disseisin,  t^c.  hath  now  by  the  release  a  rightful  estate\. 

(a  BolL  Abr.      TJ  E  R  E  Littleton  pursueth  the  second  part  of  his  division,  viz. 

409. 414.  -''     where  a  release  shall  enure  by  way  of  mitter  le  droit. 

Post  Q76,  a.) 

**  Disseised  bu  two  disseisors,  8fc.^  The  like  law  is,  where  there 
be  two  joynt  abators  or  intruders,  which  come  in  meerely  by 
wrong,    but  if  two  men  do  usurpe  by  a  wrongfull  presentation 
to  a  ^'uich,  and  their  clarke  is  admitted,  instituted  and  inducted, 
^  and  tibe  riffhtftill  patron  releaseth  to  one  of  them,  this  shall  enure 

to  them. both,  for  that  the  usurpers  come  not  in  merely  bv 
wrong,  but  their  darke  is  in  by  admission,  and  institution,  whidh 

ara 

(A)  Thtw^\iK€mi^toUhitrtrejidmUtoik$9aiutfi^ 

*  ses  tenements  per  tort,  per  eux  %  il^-sil  in  Z.  and  M.  and  Roh. 

fait  added  in  L.  ana  M.  and  Roh.  ||  &c.  added:  avoit  enter,  et  not  im 

t  vestera— vest  in  L.  and  M.  and  L.  and  M.  nor  Roh* 

Roh,  §  Sfc.  added  in  L.  and  M.  and  Boh. 


L.3.C.4.S.307.  Of  Tenants  in  Common.  ri94'.a.l94.b 

are  judidall  acts  [d].  And  therefore  an  usurpation  shall  worke  W  f>ti.  N.B. 

a  mm^^  to  one  that  hath  a  former  right.  36.]niiR.3. 

^  QQareloip.144. 

'*  Then  he  to  nhom  the  rdeate  i$  made^  shaU  have  and  hold  alt  661, 6Gs. 
the  tenemenitf  ifcl*  Here  by  operation  of  law  presently  upon  the  Post.  368.  a. 
ddiverie  of  tlie  release  the  whole  freehold  and  inhieritance  is  ^^  >^*  b. 
vested  in  him  to  whom  the  release  is  made,  and  all  the  state  that  ^^^'^) 
Ihe other  dissdsor  had,  wholly  devested:  for  right  and  wrong  can- 
not  consist  togetheri  but  the  wrongfull  estate  ^veth  place  to  the 
rightful!.   And  the  reason  hereof  is  for  that,  as  hath 

[IQ^n  ^'^^  ^^  ^®  disseisor  to  whom  the  release  K9"  was 
b.  J  "?»d«.^  «eised  prr  my  «*  »«■  toirf,  whereunto  when  f,]Brit.fol.ue?. 
the  nght  commeth  it  excludeth  the  wrong  [ej;  for  a6Ass.pl.  39. 
right  which  is  lawfuU,  and  wrong  that  is  contrary  to  law,  can-  39  £.  3. 99. 

hot  stand  together.  ^»  5-  ^-  4>- 

^  99  H.  6. 99. 

'*  In  UkepUie  as  i/ he  tohkhhaihihe  right  had  entered  and  en--  l^^l^ 
feq^  htm^  Sfc^  This  (^J  doth  implie  t&t  this  is  true  iecundum  1 1  h.  7. 19. 


ade^but  it  doth  not  amount  JJjcondii  1 
to  an  entrie  and  feoffinent  simplicftir  to  all  purposes,  as  shall  be  9  tf.  6, 3^. ' 
said  hereafter  in  his  proper  place  in  the  Chapter  of  Releases.      91  H.  6. 59. 

Sect  307. 

^ND  ifi  some  case  a  release  shall  inure  by  way  of  extinguishment, 
and  in  such  case  such  release  shall  aide  tne  josntenant,  to  whom  the 
rdease  ioas  not  made,  as  well  as  him  to  whom  the  release  was  made  (et  en 
tiel  case  tiel  releas  aydera  le  joyntenaDt  a  (jue  le  release  ne  Aiit  fait,' 
auxybien  come  f  luy  a  one  le  release  fiiit  fait).  As  if  a  man  be  disseised 
(sicome  %  un  home  soit  aisseisie),  and  the  disseisor  makes  a  feaffinent  to 
two  meninfee,%if  \  the  disseisee  rehase  hi  his  deedtoone  of  tM feoffees, 
this  release  shall  enure  to  both  the  feoffees  (donques  ^  eel  release  urera  a 
ambidenx  lea  feoffees),  ybr  that  the  feoffees  have  an  estate  by  the  law, 
scilicet^  by  feoffment  f  and  not  by  wrong  done  to  any,  l^c.  (3) 

IJ  ERE  Littleton  speaketh  of  the  third  kind  of  releases.  And 
the  reason  of  this  diversitie  (implied  in  the  (S^cO  in  the  end 

of 

f  luy—a  celui  in  L.  and  M.  and  §  iinotinL,  and  M.  01^  Roh, 

Boh.  II  and  added  in  L.  and  M •  and  Roh. 

X  ki  added  in  £.  and  M.  but  not  in  «  eel— tiel  in  L.  and  M.  and  Roh, 
Roh. 

(1)  i.  e.  in  some  respects ; — as  to  some  persons. 

(s)  i.  e.  absolutely. 

(3)  The  4!id  and  44th  chapters  of  Britton  contain  much  curious  learning 
on  the  estate  of  a  duseisor,  and  on  the  difference  of  his  situation  before  tmd 
aher  he  acquires  an  established  possession,  and  befote  and  after  he  acquiresa 
title  to  his  estate,  and  on  the  consequential  differences  of  the  situation  and 
remedies  of  the  disseisee  in  these  respects. — These  chapters  throw  some  Ught 
upon  Sir  Edward  Coke's  Commentary  on  this  Section. — [Note  81.] 


194-b.  195.  a.]  OfTenantsinGommon.  L.3.  C.4.  S.308-9. 

of  this  Section)  between  the  diflfieison  and  their  feofieeg,  is  for 

that  the  feoffees  comming  in  by  title  and  purdiase  are  intended 

in  law  to  have  a  warrantie  (which  is  much  esteemed  in  law ;  and 

therefore  lest  the  warrantie  should  be  avoided,  the  release  shall 

enure  to  both  the  feoffees  in  favour  of  purchasers,  and  so  the  right 

m  «  H.  3.       and  benefit  of  every  one  saved.    [/]  And  in  antient  time  if  the 

Ass.  43a.  1  Ass.  disseisor  had  made  a  feoffinent  in  fee,  or  a  gift  in  taile,  or  a  lease 

ai  Am  a8^  *^    ft>r  life,  and  the  feoffee,  donee,  or  lessee  had  continued  in  seisin 

a7  Ass.  68.' 3a.    q«ietlv  a  yeare  and  a  day,  the  entrieofthe  disseisee  had  not  been 

39  Ass.  54.         lawfull  upon  him ;  and  the  reason  was,  for  the  benefit  and  safc- 

43  Ass.  17.        gard  of  the  warranty  (which  was  intended  by  law)  should  have 

^  I"  3-  M-       beene  destroyed  by  the  en  trie.    But  hereof  also  more  shall  be 

3*R.  4^  Entry     ^^  ^  ^^  proper  place  in  the  Chapter  of  Releases. 

cong.  38.     13  E.  3.  tit.  Ass.  9.     13  Ass.  ao. 


(alWLAbr.  gcCt.  308. 

400.^ 

TN  the  same  manner  it  is,  if  the  disseisor  maketh  a  lease  to  a 

man  for  terme  of  his  life,  the  ^y  rentainder  over  to  another  riQoTI 
in  fee,  if  the  disseisee  release  to  the  tenant  for  terme  of  life  all  his  L  a.  J 
right,  Sic.  this  release  shall  inure  as  well  to  him  in  the  remainder, 
as  to  the  tenant  for  terme  of  life.  And  the  reason  is,  for  that  the  tenant 
for  life  commetk  to  his  estate  6y  course  of  law,  and  therefore  this  release 
shall  enure  and  take  effect  by  waj/  of  extinguishment  of  the  right  of  him 
which  releaseth,  l^c.  And  by  this  release  the  tenant  for  life  hUh  no  ampler 
7wr  greater  estate  than  he  had  before  the  release  made  him,  and  the  right  of 
him  which  releaseth  is  altogether  extinct.  And  inasmuch  as  this  release 
cannot  enlarge  the  estate  oftlie  tenant  for  life,  it  is  reason  that  this  release 
shall  enure  to  him  in  the  remainder,  Sfc, 

More  shall  be  said  of  releases  in  the  Chapter  of  Releases. 

*'  'T'HIS  release  shall  inure  as  xneUto  him  in  the  remainder  as  to 
the  tenant  for  terme  qflife,8^c."    Of  this  and  the  rest  of 
this  Section,  for  avoyding  of  repetition,  more  shall  be  said  in  his 
proper  place  in  the  Chapter  of  Releases. 

"  AU  his  right,  Spc,''  Here  by  this  (^-c.)  is  implied,  title, 
demand,  and  other  words  which  may  transfer  the  right,  &c. 
Also  here  is  implyed  of  in  or^to  the  land. 


Sect  309. 

yd  L  SO,  if  two  parceners  be,  and  the  one  alieneth  that  to  her  belongeth 
to  another,  then  the  other  parcener  and  the  alienee  are  tenants  in 
common. 

This  is  evident,  and  needeth  no  expUcation. 

Sect. 
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Sect.    310.  (Ant  114.  a.) 

ALSO,  *  note  J  that  tenants  in  common  may  be  by  +  title  of  pre- 
scription,   as  if  the  one   and   his   ancestors,    or   they   whose 

[]p57|  t^^  estate  he  hath  in  one  moitie  have  holden  in  common  the  same 
b.  li  ^^^^^^^  ^^^A  ^^  other  tenant  which  hath  the  other  moity,  and  with 
his  ancestors,  or  with  those  whose  state  he  hath  undivided"^,  time 
oui  of  minde  of  man.    And  divers  other  manners  may  make  and  came 
m  to  be  tenants  in  common,  which  are  fiot  here  exprest,  ||  S^c.  (1 ) 

OF 

*  note  that  not  in  L.  and  M.  or  Roh.        |  Sfc.  added  in  Roh. 
t  tide  of  not  in  Rob.  ||  <^c.  not  in  Roh. 


(1)  When  lands  are  given^  in  undivided  shares,  to  two  or  morei  for  par- 
Ucuiar  estates,  so  as  that,  upon  the  determination  of  the  particular  estates,  in 
any  of  those  shares,  they  remain  over  to  the  other  grantees,  and  the  rever- 
sioner or  remainder-man  is  not  let  in  till  the  determmation  of  all  the  parti- 
cular estates,  the  mntees  take  tlieir  origmal  shares  as  tenants  in  common, 
and  the  remainders  limited  among  them  on  the  ^ure  of  the  particular  estates, 
are  known  by  the  appellation  of  cross  remainders. — ^llieso  remainders  may  be 
raised  both  by  deed  and  will :  in  deeds,  when  the  limitations  are  legal,  they 
ean  only  be  created  by  express  words,  but  in  wills,  they  may  be  raised  by  im- 
plication^—In  the  case  of  Gilbert  v.  Witty,  Cro.  Jac.  055.  it  was  said  by  jus- 
tice Dodderidge,  that  cross  remabders  should  never  be  raised,  even  in  wills, 
by  implication,  between  more  than  two  persons.  This  doctrine  received  some 
coantenance  from  what  was  said  by  the  courts  in  the  cases  of  Cole  v.  Leving- 
stone,  1  Ventris,'s34.  Holmes  v.  l^ynell,  sir  Thomas  Raymond,  453.  and  some 
btii^  cases.  But  it  seems  entirely  exploded  by  the  cases  of  Burden  v,  Burville, 
B.  R.  EaaL  Term,  13  Geo.  3.  Doke  of  Ridunond  v.  Earl  of  Cadogan,  deter- 
qdned  in  the  court  of  chancery  in  May  1773'.  Wright  v.  Holford,  and  others, 
B.  R.  Easter  Term  1774,  Cowp.  31.  and  some  other  subsequent  cases.  It 
seems  liowever  to  be  admitted  in  these  cases,  that,  to  raise  cross  remainders 
between  more  than  two,  stronger  implication  is  required,  than  to  raise  them 
between  two  only.^-This  general  outline  of  the  doctrine  of  the  raising  cross 
pemainders  by  implication,  is  supported  by  the  late  cases  of  Atherton  v.  Fye, 
4  Dum.  &  EaiBt,  710.  Doe  v.  Cooper,  1  East,  S29.  Watson  v.  Foxon,  2  East,  36. 
-.-*Ahd  see  Mr.  seij.  Williams's  note,  1  Saund.  185.  c.  But  where  the  ex- 
pressions, supposed  to  import  cross  remainders^  arise  on  limitadons  of  equitaUe 
estates,  particolarly  if  they  arise  in  directions  for  a  settlement,  or  in  any  other 
trusts  of  an  executory  nature,  cross  remainders  may  be  raised  by  impucaticm 
in  deeds,  in  the  same  manner  as  in  wills.  Green  v.  Stephens,  17  Ves.  jun.  64. 
and  the  case  of  the  Duke  of  Ridimond  v.  Earl  of  Cadogan,  there  cited.  In  lii<e 
Kmitations  of  cross  veipainders,  two  eiroumstances  particidarly  shoidd  be 
attended  to ;  one,  that  the  clauses  by  ipdiich  they  are  created,  should  not  b6 
so  e3^esse4»  as  to' make  it  necessary,  that  the  party  tddne  under  them  should 
be  ahreat  thetime  of  the  deeeese  and  fiulure  of  issue  of  the  other.— The  case 
of  Watts  o.  Wainwrigfat^  5'Dom.  and  East,  427.  is  hnportant  upon  this  head, 
'^In  diat  caae  there  was  a  limitsition  by  deed  **  to  such  difld  or  diildren^  that 
*f  Mary  Abell  should  theseafter  have,  bb  tenants  in  common,  if  mbre  than 
«  one,  in  tail  general ;  and  j  in  oise  atiy  such  child  or  children  should  die  with- 

"out 
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1 1  E.  3.  Trans.  r\  F  this,  besides  LUtleton^  there  is  as  good  authoritie  in  law,  as 
^V^  ^3  £•  3*  ^^  there  is  for  all  his  other  cases  throughout  his  three  bookes ; 
8  H  6. 1 6^i».  ^^^  joyntenants  cannot  be  by  prescription,  because  there  is  sur- 
lib/iatnit.  33.    vivor  Detween  them,  but  not  between  tenants  in  common. 

The  two  ific^  in  this  Section  are  evident. 


Sect.  311. 

• 

ALSOy  in  tome  eate  tenants  in  common  ought  to  have  of  their  pos^ 
^^  sessian  several  actions,  and  in  some  cases  they  shall  joyne  in  one 
action  (2).  For  if  two  tenants  in  common  be,  and  they  be  disseised,  they 
must  have  ^  two  assises,  and  not  one  assise ;  for  each  of  them  ought  to  have 
one  assise  of  his  moity,  S^c.  And  the  reason  is,  for  that  the  tenants  in 
common  foere  seised,  S^c,  by  severall  titles*  But  otherwise  it  is  of  join- 
tenants  ;  for  if  twenty  jointenants  fte>  and  they  be  disseised,  theu  shall 
have  in  all  their  names  but  one  assise,  because  they  have  not  (A)  tut  one 
joynt  title  (pur  ceo  que  ils  n'ont  forsque  un  joynt  title). 

IN 

(A)  The imd" not"  thmM  be  left  ma,ai  tku  modecfifitprtmm,tlumgkgtod  tn  Frendi, 
doaneimU  the  idiom  of  the  BngtiMhUn^uagc,    SeeMr,Rkto'i  Ifur.p,iiu 

I  against  the  disseisor  added  in  Roh. 


"  out  iisueof  his,  her,  or  their  body  or  bodies  issuing,  then  the  part  or  parts 
**  of  him,  her,  or  tbem  so  dying  without  issue,  shoiSd  go  and  remain  to  the 
«  use  of  the  surviving  child  or  children  of  the  said  Mary  Abell,  and  the  heirs 
**  of  his,  her,  or  their  respective  bodies  issuing :  And  so,  toties  guoties,  as  any 
<'  of  the  said  children  should  die  without  issue,  till  there  ^ould  be  only  one 
'^  child  left :  And  in  case  all  the  said  children  should  die  without  issue,  or, 
**  if  the  said  Mary  Abell  should  have  no  issue  of  her  body,  then,  to  the  use  of 
'*  Robert  Abell,  his  heirs  and  asngns  forever."  Manr  Abell  married  Mr.  John 
Wainwright,  and  died  leavinj^  diree  diildren,  John,  Mary  and  Robert  Marj 
ivvurried  mr.  Watts,  and  d^  leaving  issue,  an  eldest  son,  and  two  other 
children.  John  married,  and  afterwvds  died  without  issue.  The  question 
was,  Whether,  as  Mary  died  in  her  brother's  life-time,  and  consequently  did 
not  at  his  decease  sustain  the  description  of  a  surviving  child,  her  eldest  son 
became  entitled  to  a  share  of  J(^*s  ttiird  part  ? — The  court  thought  the  word 
*'  surviving"  was  referrible,  not  only  to  the  children,  but,  to  the  whole  line  of 
the  heirs  of  their  bodies ;  and,  upon  that  ground,  held  the  eldest  son  entitled. 
In  Foquett  V.  Worsley,  1  East,  416,  the  general  doctrine,  that,  in  deeds,  cross 
remainders  can  only  be  raised  by  proper  words  of  limitation,  was  confirmed. 
Another  circumstance  to  be  attended  to  in  these  limitations,  is,  that  they 
should  be  so  expressed,  as  to  pass,  not  only  the  ori^nal  share  of  the  party, 
but  the  shiires  surviving  or  accrumg  to  him,  or  his  issue,  on  the  decease,  and 
fiiflure  of  issue  of  any  other  of  than.  For  the  surviving  or  accruing  share  may 
be  considered  as  a  distinct  limitation,  and  may  consequently  be  thought  not  to 
remain  over,  unless  this  is  signified.  The  same  observations  apply  to  the 
trusts  of  personal  estate.  On  the  last  head,  see  Perkins  v.  MicUethwaite. 
1  Peere  Williams,  374.  and  the  cases  there  collected  by  Mr.  Cox. — [Note  82.] 
.  (3)  The  reader  will  find  what  Littleton  and  his  commentator  say  on  this 
subject  confirmed  and  exemplified  by  the  cases  cited  in  Viner  and  Bacon's 
Abridgments,  and  Comyn's  Digest,  unaer  ^e  proper  Titles. 


r'- 


f 
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TN  this  Section  we  learne  two  things :  first,  that  in  reall  actions,  (f  ^"^  ^^' 

and  in  actions  also  that  are  mixt  with  the  personalty,  tenants  ^'  *^^  ^3^- 
in  common  shall  serer  in  action,  because  they  have  several  utf/sl^t. sm) 
freeholds,  and  claime  in  by  sererall  titles;  and  therefore  as       '  ' 

they  shall  be  severally  by  others  impleaded,  so  shall  the^ 
severally  implead  others  in  all  real  and  mixt  actions,  unlesse  it 
be  in  case  of  necessity  for  a  thing  entire,  as  hereafter  in  this 
Chapter  shall  appeare.  And  Littleton  here  putteth  the  case 
of  the  assise  whidi  is  mixt  with  the  personaltie,  and  therefore 
he  needeth  not  to  put  any  case  of  any  pracipe  jubd  reddat;  4  E.  4.  i8.b. 
for  if  it  be  soin  ease  of  assise,  d  fortiori  in  wnta  of  higher  (Anie  lOo.  b.) 
nature/ whic^  is  necessarily  implyed  in  the  C^c^J  Now  of  suits 
that  sound  ki^\he  realty,  ana  of  personall  actions,  LiUleton 
speaketh  her^Mlfin  this  Chapter.  The  second  thing  here  to 
be  learned,  is  vm  diversitie  between  tenants  in  common  and 
joyntenants,  which  both  of  it  selfe,  and  upon  that  which  hath 
been  said^  is  apparent. 


[196] 


tSf  Sect.  312.  (^^l*  »3.  Ante 


190- 


ALSOf  if  three  joyntenants  be,  andone  release  to  one  of  hisfelbwes 
^^  all  the  right  which  he  hath,  S^fi.  and  afief  the  *  other  two  be  cUsseised 
of  the  whole,  %c,  in  this  case  the  two  others  shall  have  f  several  assise,  8fc. 
tn  this  manner,  viz.  they  shfM  have  in  both  their  names,  an  assise  of  the 
two  parts,  S^c.  because  the' two  parts  th^  held  joitUlg  at  the  time  of  the 
disseisin.  And  as  to  the  third  part,  he  to  whuom  the  release  was  made, 
oti^ht  to  have  of  that  an  assise  in  his  own  name,  for  that  he,  (as  to  the  same 
third  part)  is  thereof  tenant  in  common  (pur  ceo  que  i|:  il  (quamil  a 
meme  le  tierce  part)  eat  d«  ceo  tenant  m  common),  tfc,  oecause  he 
commeth  to  this  ||  third  part  by  force  of  the  release,  and  not  only  by  force 
of  thejoynture* 

.  This  is  put  for  an  example  (which  ever  doth  illustrate  the 
rule)  aod  is  evident  of  itselfe,  and  the  (^c.J  in  this  ^'    * 
needeth  no  further  explication. 


Sect.  313.  (Aiiteie4.».) 

(8  R«pw  86.  b.) 

•  • 

■yd  LS  O,  to  the.  suing  of  actions  which  touch  the  reaity  (quant  a  suer 
l"-  dea  actions  que  touchant  ^  le  realty),  there  be  J&oerssties  between 
parceners  which  are  in  In/  divers  descents,  and  tenants  in  common.  For  if 
a  man  seised  of  certain  tand  in  fee  hath  issue  two  de^hters  and  dyeth,  and 
the  daughters  enter,  S^c.  and  each  of  them  hath  issue  a  son,  and  die  without 

partition 

m 

*  Other  not  in  Roh.  .    t|  third  not  m  Rob* 

t  Sfc.  added  in  Roh.  §  en  added  in  Roh. 

X  il  910^  in  Roh 
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partition  made  between  them  (oar  si  %  home  Beisie  de  certaine  terre  en 
fee  ad  issue  deux  **  files  tf  et  morosty  et  les  files  enmrnt,  8cc.  et 
chescun  de  euz  ad  issue  on  fits,  et  devieront  s'aons  partition  fait  enter 
eux),  by  whick  the  one  maity  dacaidB  to  the  ton  of  the  one 


cener,  and  the  other  moity  descends  to  the  t9^  son  of  the  other  ^196^1 
parcener,  and  they  enter  and  oceupie  in  common  and  be  disused,  L  b.  J 
in  this  case  they  shall  have  in  their  two  names  one  assise,  and  not 
two  assises.  And  the  cause  is,  for  that  albeit  they  come  in  by  divers 
descents,  Sfc^  yet  they  are  parceners,  and  a  writ  of  partition  lieth  between 
them.  And  they  are  not  j^ceners,  having  regard  or  req)ect  only  to  the 
seisin  and  possession  of  their  mothers  (eyant  regarde  ou  respect  tantsole- 
ment  a  *  le  seisin  et  possession  de  loQr.niQres)^  but  they  are  parceners 
rather,  having  respect  to  the  estate  which  descendedfrom  their  grandfather 
to  their  mothers,  for  they  cannot  be  parceners  if  their  fnothers  were  not 
parceners  before,  f  tfc.  And  so  in  this  respect  and  consideration,  viz.  as  to 
the  first  descent  which  was  to  tlieir  mothers,  they  have  a  tit  kin  parcenarie, 
the  which  makes  them  parceners.  And  also  they  are  hut  as  one  heire  to 
their  common  ancestor,  viz.  to  their  grandfather,  from  whom  the  land 
descended  to  their  mothers.  And  for  these  causes,  before  partition  between 
them,  Ifc.  they  shall  have  an  (B)  assise,  although  tney  come  in  by  severall 
descents  X* 

(Ante  164.  a.)        This,  upon  that  which  hath  been  said  in  the  Chapter  of 
Vide  Sect.  941.  Parceners,  is  evident;  where  you  mi^  reade  excellent  points 

of  learning,  and  diYerstdes  conceming  this  matter ;  all  whidi 
are  here  either  expressed  or  implyed^  as  the  stu^oui  and 
diligent  reader  will  obserre. 


Sect.  314. 

yJLSO,if  there  be  two  tenants  in  common  of  certaine  land  in  fee,  and 
they  give  this  land  to  a  man  in  taile,  or  let  it  to  one  for  terme  of  life, 
rendring  to  them  ytarely  a  certaine  rent,  and  a  pound  of  pmer,  and  a 
hawke  or  a  horse,  and  they  be  seised  of  this  service,  and  afterwards  the 
whole  rent  is  behind,  and  they  distraine  for  this,  and  the  tenant  maketh 
rescouse.  In  this  case  as  to  the  rent  and  pound  of  pepper  they  shall  have 
two  assises,  and  as  to  the  hawke  or  the  horse  but  one  assise.  And  the  reason 
why  they  shall  have  two  assises  as  to  the  rent  and  pound  of  pepper  is  this, 
insomuch  as  they  were  tenants  in  common  in  severall  titles,  ana  when  they 
made  a  ^ft  in  taile  or  lease  for  life,  saving  to  them  the  reversion,  and 
rendering  to  them  a  certaine  rent,  i$c.  such  reservation  is  incident  to  their 
reversion ;  and  for  that  their  reversion  is  m  common,  and  by  severall  titles, 

ML 
(B)  an  xemt  to  he  "here  iruertedfor  ooe.    See  Mr,  ItiteoU  Intr.  p.  1 1 1 . 

f  home— deux  [(arceners  in  Roh.  *  le— lour  in  Roh. 

**  files— fites  in  Roh.  f  S^c.  not  m  Roh. 

ft  et  morust,  et  les  files  entront,  &c.  t  ^c.  added  in  Roh. 
et  chescun  de  eux  ad  issue  un  fits,  not 
in  Roh. 
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as  their  possession  was  before  the  rent  and  other  llhihgs  which  may  be 
seceredf  and  were  reserved  utUo  them  upon  the  gift,  or  upoth  the  least, 
which  are  incidents  by  the  taw  to  their  reversion,  sutA  tkhfffs  so  reserved' 
were  of  the  natitre  of  the  reversion.  And  in  as  mndi  as  the  relfersiom  is 
to  than  in  common  by  severall  titles^  it  behoveth  that  the  resii  and  tile 
pound  of  pepper,  which  may  be  severed,  be  to  them  in  common,  and  by 
severall  titles.  And  of  this  they  skatt  have  two  assises,  and  each  of  ihem 
in  his  assise  shall  make  his  pJaint .  of  the  nuntie  of  the  rent,  ana  of  the 
mcdtie  of  the  pound  of  pqwer.  BiU  of  the  hawke  or  of  the  horse,  which 
cannot  be  severed,  they  shall  have  bmt  one  assise, for  a  moH-eannot  make  a 
plaint  its  e»asMe  bfihe  muMeipfa  kasehe,  nor  ofthemoitie  of  a  horse,  &c. 
In  the  same  nuamer  it  is  of  other  rents  and  of  other  services  which  tenants 
imeommonAavein  grosse  by  divers  iitks,8fe: 

''   TN  this  case  as  to  the  rent  and  pound  of  pepper,  they  shall  have 
tmo  assises,  and  cls  to  the  haime  or  the  horse  but  one  assise.^ 

But  for  the .  better  understanding  hereof  k  is  to  be 

[]^Q77I  Iroown,  that  if  two  13^  tenants  in  common  be,  and  (Ante  147.  b.) 
*J  they  grant  a  rent  of  ao  shillings  per  annum  out  of  their  £|' ^™'  ^ 
•  land,  the  grantee  shall  have  two  rents  of  aoshiflings,  for  «Y""^'**^' 

that  eveiT  man's  grant  shall  be  tak^i  most  strongly  against  him-  w^  gect  319. 
aelfe,  and  therefore  they  be  several  grants  in  law.  (5  Rep.  7.  b.) 

But  if  they  two  make  a  gift  in  taile,  a  lease  for  life,  &c.  Flowd.  o^.  b.) 
reserving  twenty  shilling  rent  to  them  and  their  heires,  they  (5  Rep.  111. 
shall  have  but  one  ao  shiUinjgs,  for  they  shall  have  no  more  than  Ante  148.  b.) 
themselves  reserved:  and  the  donee  or  lessee  shall  pay  but  ao 
shifliogs  according  to  their  own  expresse  reservation :  sad  albeit 
the  reservation  oT  rents,  severable  De  i^  joynt  words^  yet  in  re- 
spect .of  the  several  reversions  the  law  make  thereof  a  severance. 
Now  for  the  rent,  as  namely  ao  shillings  or  a  pound  a£  pepper 
may  be  severed^  the  one  tenant  in  common  may  have  an  assise 
for  the  moity  of  ao  shillings,  and  the  moitie  of  a  pound  of 
pepper,  demedietate  unius  Tibr'  piperis,  but  he  cannot  have  an 
assise  of  ten  shillings,  or  de  dinddio  libra  piperis.    But  for  the  Vide  16  Ass. . 
hawkeorliorse,  albeit  they  be  tenants  m  comm^,  they  shall  joyne  )p^  1  • 
in  an  assise,  for  otherwise  l^ey  should,  be  widioittt  reteedie,  ftir  j^  ^9* 
one  of  them  cannot  make  his  plaint  in  assise  of  tlie  moitie  «lf  a  ,^^B^f '^ 
hawke,  or  of  a  horse,  for  the  law  will  never  suffer  any 

[J  OyTI  ^^''^  ^^  demand  any  thing  against  the  order  of  13*  nature 
ly  J  or  reason,  as  before  it  appeareth  b^  Littleton,  Section 

139.   Lex  enim  speciat  naturce  .09>d$nem>   Also  the  liiw  Regula. 
ivill  nev^  enforce  a  man  to  demand  that  wUch  Ke  caimot  recover.  Vide  Sect.  1  tg. 
and  a  man  cannot  recover  [Z]  the  jnoy tie  of  a  hawke,  horse^  or  mi^b.5.ib.ttu 
of  an^  other  entire  thing ;  Lex  neminem  cogit  ad  •oana,  seu  inutilia.  Reeiila. 
But  m  that  case  they  wall  joyne  in  an  assise,  and  the  reason  is,  (^  ^>^-  ^5&* 
'  Ne  curia  Domini  Megis  deficerit  injvstitii  exhibendd,  or  Lex  nan  ^^  43^267.) 
debet  deficere  conquereniwus  in  justitid  exhibendd.    And  if  they  m  3  %  3.  jg'  a. 
sihould  not  joyne,  they  should  have  damnum  et  injuriam,  and  yet  (1  Roll  Abr. 
should  have  no  remedie  [*]  by  law,  which  should  be  inconve-  1^7. 
iiient,butthelawwill,thatineveiycasewhereamaniswrenged|  A^'j^f 
and  endammaged,  that  he  shall  have  remedie.  AUquidconceditur  aRep.^*.; 
ne  injuria  remanerit  impunita  quod  alias  non  concederetwr.  at  E.  3. 35. 

[m]  And  tenants  in  common  shall  joyne  in  a  qiuire  impedit^  Regola. 
because  the  presentation  to'lhe  advowson  is  entire.  t***!  6  fl*^*  p- 

a  2f  JEM    wS^ 

Qaare  imp.  170.    33H.6.  ii.    6  E.  4. 10,    15E.3.  I>aiT.pMaentaciit,  to- 

AIM 
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[«]  6H. 4. 6,7.  [n]  Also  tenants  in  common  of  a  seigniory  aball  joyne  in  a 
4S  £.  s.  10.  wnt  of  right  of  ward,  and  raviihment  cf  wird  for  the  bodie, 
^H.  6.  because  it  is  entire. 

isVs^  56.  ^  ^^  tenants  in  common  be  of  the  wardship  of  tlie  bodie, 

(Moor,  184!  and  one  doth  ravish  the  ward,  and  the  one  tenant  in  conmion 
1  Roll.  Rep.  releases  to  the  ravisher,  this  shall  go  in  benefit  of  the  other 
^^')  tenant  in  common,  and  he  shall  recover  the  whole,  and  this 

release  shall  not  be  any  bar  to  him.  And  so  it  is  if  two  tenants 
in  common  be  of  an  aavowson,  and  they  bring  a  quare  impedii^ 
and  die  one  doth  release,  yet  the  oth^  shall  sue  forth,  and 
recover  the  whole  presentment 

Two  tenants  in  common  shall  jojrne  m  a  detinue  of  charters, 
and  if  the  one  be  nonsuit,  the  other  shall  recover. 
18  E.  3. 50.  It  is  said  that  tenants  in  common  shall  joyne  in  a  tFarranHa 

Charkgf  but  sever  in  voucher. 

**  MoUie^ahonef  SfcJ*   Here  is  implyed  or  any  other  entire 
rent  or  service. 

'' By  divm  tUks^  ifc:*  Thatisbyseverall  titles^aiid  notby 
one  joynt  title,  as  histh  beene  said. 


Seel.  315. 

j4LSO,asio  actumspenonabtamtUsiH  conwrnm  may  have  tuch  actions 
-^  ftrnmah  jyfnily  in  aU  then'  names,  at  of  trespa9$e  (*  sicome  de 
treapas),  or  ^  ofcffences  which  eonceme  thdr  tenements  in  common,  as  for 
treoAsag  their  houses,  broking  their  closes,Jeeding,  wasting,,  and  defowUng 
their  grasse,  cutting  their  woods,  forfiUitng  in  tneir  pischary  (sicome  de 
bmaer  (lour  measona,  U  de  enfreinder  delour  cloaes,  de  pasture^  degaster^ 
et  de  fouler  §  des  heroes,  de  couper  lour  boia,  **  de  piacher  en  lour 
piacharie),  md  such  like.  In  thss  case  (ff  Bt  en  cest  ca^)  tenants 
m  common  shall  have  one  action  joyntw,  and  shall  recover  joyntfy 
their  damam,  because  the  action  is  m  tne  personalty,  and  not  in  the 
reaUie,  JJ  ^c. 


99  £.  3. 51.  '' A/-^  Yhave  such  actions  personals  Joynffy  in  oB  their 

4S  E.  3-  <4-  names,  Sfc."    By  this  »^  it  appeareth  that  ten-  fipSTl 

4^  3*  ^7*  ants  m  common  shall  have  personaU  actions  joyntly.  [^  |^  J 

f4H^4.^i  "^^  it  is  to  be  observed,  that  where  damages  are  to 

3  H.  0.  A7.  ^  recovered  for  a  wrong  done  to  tenants  m  common^  or  par* 

isU.  e.9t.  ceners  in  a  personall  action,  and  one  of  them  die,  the  survivor  of 

4$  H.  0. 14-  them  shall  nave  the  action;  for  albeit  the  property  or  estate  be 

^^^^^1?*  severall  between  them,  yet  (as  it  appearetti  ocse  by  IMetumJ 

10  H.  7.  a7.  ^^  personal  action  is  joynt. 

at  H.  7.  fts.  97  B.  0.  36.    si  £.  4-  la.    (1  Sid.  157.    Cro.  Jac.  sa**^    1  Sid.49. 

aBfliLAbr.91.    loBep.  134.*.) 


•*And 


*  sicome-^cest  assavoir  in  Roh*  §  des— de  lour  in  Roh. 

t  itfwA  in  Roh.  **  et  added  in  Roh. 

t  dd  added  in  Roh.  tt  Et  not  in  Roh, 

II  de  not  in  Roh.  1 1  Sfc.  not  in  Roh. 
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**  And  such  like,**,    Hereby  is  implied  a  diversity  between  a  Vide  Sect  31  o, 
chattel  in  possession,  and  a  personal!  chase  in  action  belonging  3^0,391. 
unto  them.     As  if  two  tenants  in  common  be  of  land,  and  one 
doth  a  trespasse  therein,  of  this  action  they  are  jointenants,  and 
the  survivor  shall  hold  place.     So  it  is  if  two  tenants  in  common  (a  Cro.  19.) 
be  of  a  manner,  and  they  make  a  bailife  thereof,  and  one  of  ^^  ^  ^*  >*• 
Ihem  dieth,  the  survivor  shall  have  the  action  of  account,  for  ^^  ^  ^'  ^* 
the  action  given  unto  them  for  the^  arrerages  upon  the  account  Account  196. 
was  joinL    So  it  is  if  two  tenants  in  common  sow  their  land,  45  E.  3/13, 14. 
and  one  doth  eate  the  same  with  his  cattle,  though  they  have  37  H.  6. 3a.  38. 
the  come  in  common,  yet  the  action  given  to  them  for  trespasse  ^^|^P7av^* 
in  the  same  is  joynt,  and  shall  survive.    For  the  trespasse  and  ^^^ *  ^  '^^ 
damage  done  to  them  was  joynt,  all  which  here  is  implved  by  667.)' 
LUtleiany  who  saith,  that  they  shall  have  an  action  joynuy,  and 
the  same  law  is  of  coparceners. 

But  if  two  tenants  m  Common  be  of  goods,  as  of  an  horse  or  (Post.  300.  m. 

of  any  other  goods  personal),  there  if- one  dye,  his  executors  7  R^P-  Hall's 

shall  be  tenant  in  common  with  the  survivor.  ^'"S  *"^,^' 

10  Rep.  134. 

Ante  185.)      38  £.  3.  5.      17  £.  3.  11.     3  H.  5.     Qtuure  Imp.  7I.      14  H.  4.  la. 

9  H.  6.  30.      S3  H.  4.  14.      37  H.  6.  9.  b.      10  Elu.  Dyer,  379.      F.  N.  B.  35. 

9  £.  3.  3&,  37.    PI.  Com.  Seignior  Barde  j's  case. 

'^  And  not  in  the  reaUiey  Sfc"  If  two  tenants  in  common  be 
of  an  advowson,  and  a  stranger  usurpe,  so  as  the  right  is  turned 
to  an  action,  and  they  bring  a  writ  of  Quare  impedii  which 
concemes  the  realtie,  the  sixe  months  passe,  and  the  one  dyeth, 
the  writ  shall  not  abate,  but  the  survivor  shall  recover,  other- 
wise there  should  be  no  remedie  to  redresse  this  wrong.  And 
so  it  is  of  coparceners,  and  this  is  one  exception  out  of  our 
author's  rule. 

[a]  But  if  three  coparceners  recover  land  and  damages  in  an  [a]  14  E.  3. 
assise  of  Mordancester^  albeit  the  judgement  be  joynt,  that  they  Executioners, 
shall  recover  the  land  and  damages,  yet  the  damages  being  45^3*  3- 1>* 
accessory,  though  they  be  personall,  do  in  judgement  of  law  ^^^olL^Abr.  36. 
depend  upbn  the  |reehold  being  the  principal,  which  is  severall.  3  Rep.  14.  b. 
And  though  the  words  of  the  judgement  be  joint,  vet  shall  it  be  Ante  154.  b. 
taken  for  distributive.    And  dierefore  if  two  of  them  dye,  the  \J^'  "^*"' 
entire  damages  do  not  survive,  but  the  third  shall  have  execu-  ^^*^ 
tion  according  to  her  portion ;  and  this  is  another  exception  out 
of  our  author's  rule.   But  if  all  three  had  sued  execution  by  force 
of  an  El^f  and  two  of  them  had  dved,  the  third  should  have 
had  the  mole  by  survivor,  till  the  whole  damages  be  paid. 

If  the  aunt  ana  niece  join  in  an  action  of  waste,  for  waste,  done  45  e.  3. 3.  b. 
in  the  life  of  the  other  sister,  the  aunt  shall  recover  the  da-  4B  £.3-  ^4* 
mages  only,  because  the  same  belongs  not  by  law  to  the  niece.  ^^  S'  1*  ^^'\' 
And  some  hold  the  damages  in  that  caiae  to  be  the  principall.      ^  ^  *  ^'  ^^'  ^' 

Wast.  115.    a  Cro.  19.    Ante  53.  b. 


Sect.  316.  (Cro.Jac.«3i. 

1  Sid.  49.) 

I4  LSO,  if  two  tenants  in  common  make  a  lease  of  their 

C1987|  •^  tenements  to  another  for  terme  of  yeareSy  rendring  to 

j,^  J  them  a  certaine  rent  yearely  during  the  terme,  if  the  rent  he 
behind,  i^c.  the  tenants  in  common  shall  have  an  (A)  action  of 

debt 

(A)  on  seems  to  be  here  ixiserted  for  one.    See  Mr.  lUtso's  Intr.  p.  11 1 . 

Vol.  n.  K 
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dd}t  against  the  lessee,  and  w^  dioen  acti(ms,  far  that  the  action  is  in  the 
personalty  <p«r  oeo  que  Taction  est  en  *  la  peisonalty). 

This  upon  diat  whidi  hsA  been  said  is  evident. 

Sect,  f  317. 

D  UT  in  an  avowry  for  the  said  rent  they  ought  to  sever,  for  this  is  in 
-^  the  reaUyfas  the  assise  is  above. 


Vid.  9. 3. 36*37-      This  being  an  addition  to  LiUleton,  albeit  it  be  consonant  to 

PI.  Com.  Seie-     1^^  yet  I  omit  it. 
nior  Barkley^s  ^ 


&.C.^ '  Sect.  318. 

187.  A.) 

AhSOy  tenants  in  common  may  well  make  partition  between  them  if 
^  they  will,  but  thy  AaU  not  be  compelled  to  make  partition  by  the 
law  (coment  que  ik  {  ne  senont  compellea  de  faire  partition  per  la  ley) ; 
but  if  they  make  partition  betweene  themselves  by  their  agreement  and 
consent,  such  partition  is  good  enough,  as  is  adjudged  in  the  book  of 
assises  \\. 

•Vid.  Sect.  359-      Of  this  sufficient  hath  beene  said  in  *  the  Chapter  of  Par- 

990.  •47. 364.    cenera  and  JoYDtenants. 
19  AM.  p.  1. 

47  £.  3.^89.  "  J^  *he  book  of  assises."    IMs  booke  is  of  great  aathorttie 

tn  law,  and  is  so  cdled  because  it  principally  containeth  the 
proceedings  upon  writi  of  assise  ot  now  disseisin^  which  in 
those  dayes  was^fmym  etfrequens  remedium. 


Sect.  319- 

ALSO,  as  there  be  tenants  in  common  of  lands  and  tenements,  Sfc.  as 
-^  aforesaidf  in  the  same  nuinner  there  be  (f  chaHells  reak  €md  personals 
(sioome  y  aont  tenants  en  common  de  terres  et  tenements,  8cc.  come 
est  avantdit,  en  mesme  le  manner  y  sont  ^  de  chattels  reals  et  personals): 
As  if  a  lease  be  made  (sicome  ^*  lease  soit  fait)  of  certaine  lands  to  two 
men  for  terme  of  no  yeares,  and  when  they  be  of  this  possessed, 
the  ts^  one  of  the  lessees  grant  thai  which  to  him  betongeth  to  FipQ."] 
another  during  the  terme,  then  he  to  whom  the  grant  is  made  [_  a.  J 
and  the  other  shall  hold  and  occupie  in  common. 

«  GRANT 

*  la  710^  in  L.  and  M*  or  Roi.  II  4*<^  added  in  L.  and  M.eiidltoh; 

t  No  part  of  this  Section  in  L.  and  §  possessions  et  propnetors  added 

fH.  or  Roh.  tn  £•  a$ul  Af.  and  nok. 

t  ne  710^  in  Roh.  but  in  L*  and  M.  ^  si  added  m  Z.  and  M.  and  Roh. 
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**  Q-^^^'^  '*«*  ^^^  ^0  him  belongeth:'    The  same  law  it  is  Vide  Sect.  315, 
if  the  one  lessee  in  this  case  make  a  lease  for  part  of  the  (^^'  ^>'-  33- 
terme,  the  second  lessee  and  the  other  are  tenants  in  common,  as  ^**  *^^'  *"^ 
hath  been  said  in  the  Chapter  of  Joyntentots  (B).   The  C^c.)  in 
this  Section,  implyeth  other  hereditaments  whereof  men  may  be 
tenants  in  common,  whereof  sufficient  hath  been  said  before. 

(B)  Tke  $ame  rate  i$  alto  nuntumed  ante  igi-  a. 


Sect-  320. 

Jj  LSO,  if  two  *  have  fjoyntly  the  wardship  of  the  body  atid  lafid  of' 
'^^  an  infarU  within  age,  andth^  one  of  them  grant  to  another  that  which 
to  himself  e  belongeth  of  the  same  ward,  then  the  grantee^  and  the  other 
which  d%d  not  grant,  mall  have  and  hold  this  in  common,  S^c. 

TJEREBY  it  appearetb,  that  there  may  be  tenants  in  com-  16  £.3.  tit  Aid. 

mon  as  well  of  chattels-  real!  entire,  as  wardship  of  the 
body,  &c.  as  of  cliattels  personal,  as  a  bawke  or  a  horse.  If 
two  tenants  in  common  be  of  a  seignipryy  and  a  ward  fall,  they 
are  tenants  in  common  of  the  wardsnip  aswel  of  the  body  as 
land.  And  so  it  is  if  the  land  it  selfe  escheat  to  them,  they  shall 
be  tenants  in  common  thereof  and  so  it  is  of  parceners. 

**  In  Qommonf  Sfc/*    Here  (^cj  implyeth  any  other  entire  Vide  do«)int, 
Ghattell.  Sect.  31$. 


Sect.  321. 

TN  the  same  manner  it  is  of  chaStels  personals.  As  if  two  have  XJiW^ly 
iy  gift  or  by  buying  a  norse  or  an  oxe,  Sfc.  and  the  one  grant  tnat  to 
him  belonss  \\  of  the  ^ame  horse  or  oxe  to  another,  the  grantee,  and  the 
other  which  aid  not  grant,  shall  have  and  possess  such  chattels  personals 
in  comfnon  ^ .  And  %n  such  cases,  where  divers  persons  have  chattels  real 
or personall in  common^,  and  by  divers  titles,  if  the  one  of  them  dieth, 
the  others. which  survive  shall  not  lutve  this  as  survivor,  but  the 

PQOfl  t^  executors  of  him  which  dieth  shall  hold  and  occupie  this  with 
1^^     I  them  which  survive,  as  their  testator  did  or  ought  to  have  don/t 
in  his  life  time,  i^Q.  because  that  their  titles  cmdr^hts  in  this 
were  severall,  l^c. 

This  is  eyident  enough|  and  hereof  suffident  hath  been  said  Vide  denmt. 

Sect. 

■ 

*  Jpyntenants  added  in  L,  ai)d  M.  ||  of  the  same  horse  or  oxe  not  in 

9nd  Koh.  L.  and  M«  or  Roh. 

1*  jpy^y  ^^  ^^  ^'  9nd  M.  or  Roh,  §  Sfc.  added  in  L.  and  M.  and  Roh. 

}  Joyntfy — ajoynl  estate,  in  L.and  M.  IT  Sfc.  added  in  L.  and  1M[.  and  Roh . 
andiloh. 

K  It  • 
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Sect  322. 


ALSO  J  in  the  case  aforesayd,  as  if  two  have  an  estate  in  common  for 
"^  terme  of  yeares,  S^c,  the  one  occupy  all,  and  put  the  other  out  of 
possession  and  occttpation,  he  which  is  put  out  of  occujMtion  shall  have 
against  the  other  a  writ  of  ejectioAe  finnsB  of  the  moietie,  8^c. 


Sect.  323. 

'  7N  the  same  manner  it  is  where  two  hold  the  wardship  of  lands  or 
-^  tenements  during  the  nonage  of  an  enfant,  if  the  one  oust  the  other  of 
his  possession,  he  which  is  ousted  sliall  Iiave  a  writ  of  ejectment  de  gard  of 
the  moitie,  Sfc.  because  that  these  things  are  chattels  reals,  and  may  be 
apportioned  and  severed,  l^c,  but  no  *  action  oftrespasse  (videlicet)  Quare 
ciausum  suum  fregit,  et  herbam  sudm,  8lc.  coaculcavit,  et  consump- 
sit,  8cc.  et  hujusmodi  actiones^  &c.  the  one  cannot  have  against  the  other, 
for  that  each  of  them  may  enter  ahd  occupie  in  common,  Sfc.  per  my  et 
per  tout,  the  lands  and  tenements  ^  which  they  hold  in  common.  But  if 
two  be  possessed  of  chattells  personalis  in  common  by  divers  titles,  as  of  a 
horse,  an  oxe,  or  a  cawe,  S^c,  tf  the  one  take  the  whole  to  himselfe  out  of  the 
possession  of  the  other,  the  other  hath  no  other  remedie  but  to  take  this  from 
liim  who  hath  done  to  him  the  wrong  to  occupie  in  common,  l^c.  when  he 
can  see  his  time  (quant  f  il  poet  veier  son  temps),  ^c.  In  the  same  manner 
it  is  of  chattels  realls,  which  cannot  be  severed,  as  in  the  case  aforesaid, 
where  two  be  possessed  of  the  wardship  of  the  bodie  of  an  infant  within 
age,  if  the  one  taketh  the  infant  out  of  the  possession  of  the  other,  the 
otiier  hath  no  remedie  by  an  action  by  the  law,  but  to  take  the  infant  out 
of  the  possession  of  the  other  when  he  sees  his  time  X  • 

(Sid. 49.)  **  pOR  terme  of  yeares,  8^c*'    For  one  yeare>  halfe  a  yeare, 

■^   &c. 


(Hob.  \70i  '*  The  one  occupy  all,  and  put  the  other  out  of  possession.** 

Plo.  347.  These  are  words  materially  added,  for  albeit  one  tenant  in  com- 

M^  ^  a\  47<^  ^  °^^"  ^^  ^^  whole  profits,  the  other  hath  no  remedie  by  law 

3*  375-;  against  him,  for  the  taxm^of  the  whole  profits  is  no  ejectment  (i) : 

But  if  he  d^ve  out  of  the  land  any  of  the  catteli  of  the  oUier 

tenant 

*  such  added  in  L.  and  M.  and  Roh.        |  4rc.  added  in  L.  and  M.  but  not 
§  S^c.  added  in  L.  and  M.  and  Roh.    in  Roh. 
t  il  not  in  L,  and  M.  or  Roh, 


(1)  But  now,  by  the  stat.  of  the  4tli  of  Ann.  chi^>.  16.  sect.  27.  actions  of 
account,  may  be  maintained  by  one  jointenant  and  tenant  in  common,  his 
Executors  and  administrators,  against  the  other,  as  bailiff,  for  receiving  more 
than  comes  to  his  share  and  proportion,  and  against  the  executors  and  adminis- 
trators of  such  jointenant  or  tenant  in  common ;  and  the  auditors  appointed  by 

the 
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tenmit  in  commoD,  or  not  suffer  him  to  entier  or  occupy  the  land, 
this  is  an  ejectment  or  expulsion,  whereupon  he  may  have  ejec-  (i  Roll.  Abr. 
/ibn^^nn^,  for  the  one  moitie,  and  recover  damages  for  the  74i   N0J14.} 
en  trie,  but  not  for  the  meane  profits.  C^"*-  ^^'  ^*  *•) 

**  Ejedione^  firnuB  of  the  mohiey  Sfc.''     Here  by  tin's  and  the  (a  Rep.  68. 
other  (^*)  in  these  two  Sections,  are  to  l)e  understood  divers  '•  N.  B.  197.) 
diversities  between  actions  which  conceme  right  and  interest,  (as 
of  ejectioneJirm<By  ejectment  de  gard,  guare  ejecU  infra  terminum 
of  a  chattell  real  upon  an  expulsion  or  ejectment)  and  actions 
concerning  the  bare  taking  of  the  profits  nsing  off  the  land  or 
doing  of  trespasse  u|>on  the   land,  as  here  by  the  examples  m  E.4.ii.afl. 
do  appeare,  for  the  right  is  severall,  and  the  taking  of  the  h3  £•  3-  M- 
profits  in  common.    The  second  diversity  is  between  46  £•  3- 13- 

[SOOTI  ^^  chattels  reals  that  are  apportionable  or  severable,  as  T^J^'fP'  ^^'  ^^' 
^  J  leasesforyeares, wardship oflands,interestoftenemenU   igH.  C.'I?. 
by  elegit,  statute  merchant,  staple,  &c.  of  lands  and  3a  H.  6. 16.' 
tenements,  and  chattels  reals  entire,  as  wardship  of  the  body,  a  2  £•  4.  23. 
villcine  for  yeares,  &c.  for  if  one  tenant  in  common  take  away  the   'i  5"  ^*  ^* 
ward,  or  the  villeine,  &c.  the  other  hath  no  remedie  by  action,  ««  h  6  ^vk 
but  he  may  take  them  again.     Another  diversitie  is  between  31  £.  3.  29.' 
chattells  realls  and  chattells  personalis,  for  if  one  tenant  in  com-  19  Ass.  39. 
mon  take  all  the  chattells  personalis,  the  other  hath  no  remedy  by  47  £•  3-  22.  b. 
action,  but  he  may  take  Uiem  again  ;  and  herein  the  like  law  is  i^S'Z'  '^' 
concerning  chattells  realls  entire,  and  chattells  personall  for  this  ,1  £,  ^  1 17-  «• 
purpose.    But  of  chattels  entire,  as  of  a  sheep,  horse,  or.  any  Accodnt,  133. 
other  entire  chattell,  reall  or  personall,  no  survivor  shall  be  be-  (Ant.  198.  a.) 
tween  them  that  hold  them  in  common :  and  tenants  in  conmioii  ^  ^*  4< 
shall  not  joyne  in  an  pectionejimiay  nor  in  a  writ  of  ejectment  de  ,  [^^^  ^ 
gard,  or  a  guare  ejecit  infra  terminum,  S^c,  for  that  these  actions  (SirTho.  Rar. 
.  conceme  the  right  of  lands  which  are  severall.  15.  1  Ler.  39. 

31  £.  4. 1 1, 13.    (Ant.  Sec.  31 1. &fol.  197. b.) 

If  two  tenants  in  common  be  of  a  manner,  to  the  which  waife   13  £•  3- 
and  stray  doth  belong,  a  stray  doth  happen,  they  are  tenants  in  ?"^|i^ au 
common  of  the  same,  and  if  the  one  doth  take  the  stray,  the  other  ^\ 
hath  no  remedie  by  action,  but  to  take  him  againe.     But  if  by 
prescription  the  one  is  to  have  the  first  beast  happening  as  a 
stray,  and  the  other  the  second,  there  an  action  lietn  if  the  one 
take  that  which  pertaines  to  the  other. 

If  two  tenants  in  common  be  of  a  dove-house,  and  the  one  47  £.  3.  33.  b. 
destroy  the  old  doves;  whereby  the  flight  is  wholly  lost,  the  other 
tenant  in  common  shall  have  an  action  of  trespasse,  quote  vi  et 
armis  cclumbare  lepl'Jregit  et  ducentas  cclumbas  pretij.  40  s.  in* 
ter/hcit,  per  quod  volatum  cciumharis  sui  totaUter  amisit  .*  for  the 
whole  flight  is  destroyed,  and  therefore  he  cannot  in 

[igOOT]  *^  ^^^  plead  tenancie  in  common.     And  so  it  is  if  4  £.  3.  Trespas, 
1^    *J  two  tenants  in  common  be  of  a  parke,  and  one  333. 
.  '     '        destroyeth  all  the  deer,  an  action  of  trespasse  lieth. 

[c]  If  two  tenants  in  common  be  of  land,  and  of  mete  stones,  [c]  1  H.  5. 1. 
pro  metis  et  hundis,  and  the  one  take  them  up  and  carrie  them  ^  ^  5-  3» 
away,  the  other  shall  have  an  action  of  trespasse  quare  rt  et  armis 

against 

■     ■       . — > 

the  court,  where  such  action  shall  be  depending,  are  empowered  to  administer 
an  oath,  and  examine  the  parties  touching  the  matters  in  question,  &c.  See 
also  1  Leo., 219, — [Note  83.] 
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200.  b.]    Of  Tenants  in  Common.    L.3.G.4.Sect.S24. 

aeainBt  him,  in  like  manner  as  he  shall  have  for  the  deatnietion 

of  doves. 
[^  13  E.  8*  W  ^^  ^^  tenants  in  common  be  of  a  folding,  and  the  one 

Trespas,2ift.      of  them  distufbe  the  other  to  erect  hurdles,  he  shdl  have  an 

*  ^  R  *'  ^''^'^'  action  of  trespasse  mtare  vi  et  armis  for  this  disturbance. 
Treipui  SIS.         1^1  ^^^^  severcul  owners  of  houses  have  a  river  m  common 
Vid.  18H.6. 5.   between  them,  if  one  of  them  corrupt  the  river,  the  other  diall 
[e]  13  H.7.S6.  have  an  action  upon  his  case. 

r/]  F.N.B.197.  [jn  If  two  tenants  in  common,  or  jointenants,  be  of  an  hous^ 
Keg.  163.  or  mill,  and  it  fall  in  decay,  and  the  one  is  willing  to  repaire  the 

(Ant  64.  b.)       game,  and  the  other  will  not,  he  that  is  willing  shall  have  a  writ 

de  reparationefaciendd;  and  the  writ  saith,  ad  reptrationem  et 
susientationem  ejusdem  dom&s  teneaviur ;  wherebv  it  appeareth, 
that  owners  are  in  that  case  bound  nro  bono  publico  to  maintain 
houses  and  mills  which  are  for  habitation  and  use  of  meiu 
17  £.  3.  tit.  ^f  one  jointenant  or  tenant  In  common  of  land  maketh  Jbis  oom<* 

Accouut»  fts.  panion  his  baylife  bf  his  part,  he  shall  have  an  action  of  account 
\^^'  against  him,  as  hath  been  said.  But  although  one  tenant  in  com- 

Accouot,  1 15.  jQQj^  ^  jointenant  without  beine  made  baylife  take  the  whole 
l^coimt,  197.  t>i^ofits,  no  action  of  account  Ueth  against  him ;  for  in  an  action 
45  £.  3.'io.  of  account  he  must  charge  him  either  as  a  guardian,  baylife,  or 
47  £.  3.  as.  b.  receiver,  as  hath  been  said  before,  which  he  cannot  do  in  this 
3^^3*1*  case,  unless  his  companion  constitute  lum  his  bailife.  And 
aV  3?97.  *  therefore  all  those  bookes  which  affirm  that  an  action  of  accoufnt 
39  £.  3.  7. 8a.  heth  by  one  tenant  in  common,  or  lointenant,  against  another, 
F.  N.  B.  1 18. 1,  must  be  intended  when  the  one  maketh  the  other  his  bailife,  for 
'  T^'  7- 19*  otherwise  never  his  baylife  to  render  an  account  is  a  good  plea. 
ri£»t^i7a*s.  ^^  there  be  two  tenants  in  common  of  a  wood,  turbarie, jpis* 

?.  N.  B.  118.       charie,  or  the  like,  and  one  of  them  doth  wast  against  the  will  of 

I  RoU.Abr.ii8.  his  companion,  his  companion  shall  have  an  action  of  wast,  and 
9  lost,  379.}  he  that  did  the  wast  before  judgement,  hath  election  either  to 
W.  3.  CI.  93.       ^]^g  ]|jg  ^2x1  in  certaintie  by  the  sherife  and  the  oath  of  men,  &c. 

or  that  he  grant,  tliat  from  thenceforth  he  shall  not  do  wast  but 

according  to  his  portion,  &c.  and  if  he  make  choice  of  a  certain 

{g\  27  H.  8. 13.  place,  then  the  place  wasted  shall  be  assigned  to  him.    [^j  But 

21  £.  3. 09.  ^{g  extends  not  to  coparceners^  because  thejr  were  compellable 
3£  2.  Wut.35.  ^  D><^  partition  by  the  common  law:  and  this,  as  it  is  said,  doUi 
F.  N.  B.  59.  D.  extend  as  well  to  tenants  in  common  and  joyntenants  for  life,  as 
F.N.B.  49. 1,     to  an  estate  of  inheritance.    But  if  one  tenant  in  common,  or 

joyntenant  of  a  dov^-house  destroy  the  whole  flight  of  doves,  no 

*  47  E.  3. 22.  action  of  wast  doth  lie  in  that  case  upon  the  said  statute,  *  as 
60  £•  3-  3-         8ome  do  hokL 

If  lands  be  nven  to  two,  and  to  the  heires  of  one  of  them,  and 
the  tenant  for  life  doth  wast,  he  that  hath  the  inheritance  shall 

22  H.  6*.^4f '  ^^^®  "^  action  of  wast  by  the  statute  of  Ghuceder^  but  upon  the 
ft!  £.  3. 47.  statute  of  JT.  3.  he  shall  have  an  action  of  wast.  And  it  is  to  be 
17  £.  3. 47.  known,  tliat  one  tenant  in  common  may  infeoflfe  his  companion, 
'fl  f'  ^  ^7<  but  not  release,  because  the  freehold  is  severall.  Joyntenants 
(2  ^f.  403.  ~    "*y  release,  but  not  infeotfe,  because  the  freehold  is  jo^t;  but 

I I  Rep.  49.  coparceners  may  both  infeoAe  and  release,  because  their  seisin 
Ant.  53.  b.         to  some  intents  is  joynt,  and  to  some  severall  (1). 

F.N.B.  59.  D. 

2  Roll.  Abr.  86. 403.    Ant.  186.  b.  Post.  335.  a.)  Sect 


(1)  M.  a6  4*  27  £/a.  per  cur.  Jf  one  coparcener  in  tail  lefoies  a  JLne  to 
another  sur  conusans  de  droit,  &c.te  does  not  enure  hytoay  of  reUasCy  but  by 
*«^y  ^  g^^^U  and  itxoillbea  discontinuance  and  aUeraiion  of  the  estate  toithout 

execution. 


L.3.C.4.S.S24.  OfTenants  in  Common.  [!300.b.201.a. 


Sect.  324. 

j4  LSO,  when  a  man  ^  will  skew  afooffemeni  made  to  him,  or  a  gift  in 
"^  taile,  or  a  lease  for  Ufe  of  any  Umdtor  tenemenis,  there  he  nhaUsoffy 
by  force  of  which  feoJFement,  gift,  or  lease,  he  was  seised,  t^c.  but  whm 
cuie  wiU  plead  a  lease  or  grant  made  to  him  of  a  chatteU  real  or  personal, 
then  he  shall  say,  by  force  of  which  he  was  possessed,  Sac 

More  shall  Oe,saidof  tenants  in  common  in  the  Chapters  of  Releases  f 
and  Tenani  by  Elegit. 

**fj^  ^"oas  seised,  Sfc**    Seisin  is  a  word  of  art,  and  in  pleading 

is  only  applied  to  r  freehold  at  least,  as  possessed  for 

distinction  sake  is  to  a  cliattell  reall  or  personall. 

[20 17]  >^  As  if  B.  plead  a  feoSement  in  fee,  he  conclu'deth» 
^  J  virtuie  cujus  pradict'  B.  Juit  seisitus,  Sfc.     But  if  (Plowd.  Com. 
he  plead  a  lease  for  yeares,  he  pleadeth,  virtuie  cujtis  6^3-  «• . 
pradictis  B.  intravit,  ei  fuit  inde  possessioJiatus;  and  so  of  pj^^^^^^**  j^ 
chatteUfl  personalis,  virtute  cujus fuit  inde possessionattis.  po^t.  3to!b. 

And  this  holdeUi  not  only  in  case  oilands^  or  tenements  Noj,  36.) 
which  lie  in  liyerie,  but  also  of  rents,  advoweons,  conunons,  &c. 
and  other  things  that  lie  In  gran^  whereof  a  man  hath  an 
estate  for  life  or*  inheritance. 

Also  whai  a  man  pleads  a  lease  for  life,  or  any  higher  estate  .    . 

which  passeth  by  liverie,  he  is  not  to  plead  any  entrie,  for  he  is 
in  actuall  seisin  bv  the  liverie  it  selfe.  Otherwise  it  is  of  a 
lease  for  yeares,  oecause  there  he  is  not  actually  possessed 
untill  an  entrie« 

Chap, 

*  in  i>facii2mg  added  in  L. and M.        t  and  Cof^Sfmations  sidiied 'mL.  uad 
andRoh.  M.  and  Roh. 


ffmm 


eatecnUon,  beeasue  one  parcener  may  et^eof  another,  and  this  is  a  ftcffinewt  of 
record.  Bui  one  may  rdease  to  another,  and  it  enures  per  mitter  le  droit,--^ 
Ld.  NottiDgli.  MSS.--[Note  Bat*] 
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201.  a.]  Of  Estates     L.  3.  C.  5.  S6ct.  325. 

Chap.  5.    Of  Estates  upon  Condition.     Sect.  (1)  325. 

JOSTA  TES  which  men  have  in  lands  or  tenements  ^  mon  condUian 
^  are  of  two  sorts,  (sont  t  de  deux  maners),  viz.  either  they  have  estate 
tqpon  condition  in  deed  (scilicet,  {  ou  ils  ont  estate  sur  coDdi^on  en  fait), 
or  upon  condition  in  law,  J  t^c.  Upon  condition  in  deed  is,  as  i^a  man  by 
deed  indented  enfeoffed  another  in  fee  %  sing>le,  reserving  to  mm  and  hu 
heires  yeardy  a  certaine  rent  payable  at  one  feast  or  divers  feasts  per 
anDom,  on  condition  that  if  the  rent  be  behind,  t^c.  that  it  shall  be 
lawfuU  for  the  feoffor  and  his  heires  into  the  same  lands  or  tenements  to 
enter,  8fc.  Ana  if  it  happen  the  rent  to  be  behind  by  a  week  after  any 
day  of  payment  of  it,  or  by  a  month  after  any  day  of  payment  of  it,  or 
by  half  a  year,  8^c,  that  then  it  shall  be  lawfutl  to  the  feoffor  and  his 
heires  to  enter,  8^c.  (Sur  condition  en  fait  est,  sicome  un  home  per  fait 
endent  enfeoffii  un  a  uter  en  fee  simple,  reservant  a  luy  et  a  ses  heires 
annualment  certaine  rent  payable  a  un  feast  ou  a  divers  feasts  per  an^ 
sur  condition  que  si  le  rent  soit  aderere,  &c.  que  bien  list  al  feoffor  et 

a  ses 

*  upon  condition  not  in  L.  and  M.     t  on  not  in  L,  and  M.  or  Roh. 
or  Ron.  ||  S^c.  not  in  L.  and  M.  or  Roh. 

t  de— en  in  L.  and  M.  and  Pah,         §  simple  not  in  L.  and  M.  or  Roh. 


(t)  The  doctrine  of  conditions  is  derived  to  us  from  the  feudal  law.  The 
rents  and  services  of  the  feudatory  are  mentioned  by  feudal  writers,  as  condi- 
tions annexed  to  his  fief.  If  he  neglected  to  pay  his  rent,  or  perform  his  service, 
the  lord  might  resume  the  fief.  But  the  payment  of  rent  and  the  performance 
of  feudal  service  were,  for  a  long  period  of  tune,  the  only  conditions  that  could 
be  annexed  to  a  fief;  and,  the  latter,  whether  expressed  or  not,  was  always 
presumed  by  the  law; — being  incident  to,  and  inseparable  from,  the  estate  of 
the  feudatory. — ^In  this  sense  they  are  called  conditions  in  law,  or  implied  con« 
ditiouB. — Afterwards,  when  other  conditions  were  introduced,  the  estates  t9 
which  they  were  annexed  were  ranked  among  improper  fiefs. — See  Sir  Thomas 
Craig,  DeJure  Feudali^  lib,  a.  dieg.  4.  sect.  I9  3,  3.  Conditions  of  this  last  sort 
were  called  express,  or  conventionary  conditions.  By  an  application,  in  some 
respects  very  riiuch  forced,  of  the  original  principle  of  conditions,  that,  on  the 
non-performance  of  them,  the  lord  might  resume  his  fief,,  conditional  fees  at 
common  law,  and  some  other  modifications  of  landed  property,  were  introduced 
as  estates  upon  condition.  These  are  often  of  sucn  a  nature,  as  to  make  it 
more  natural  that  a  stranger  should  have  the  estate  on  the  non-performance  of 
the  condition,  than  the  donor : — and,  that  the  lord,  instead  of  oeing  confined 
to  his  right  of  resumption,  should  have  it  in  his  power  to  compel  the  perform- 
ance of  the  condition,  or  recover  from  the  donee  a  compensation,  or  satisfiictiont 
for  the  breach  of  it.  But,  as  all  these  estates  were  introduced  as  estates  upon 
conditions,  the  law,  where  it  still  considers  them  as  conditions,  and  except  where 
it  has  been  altered  by  act  of  parliament,  confines  the  donor's  remedy  to  the 
resumption  of  thie  estate,  ana  gives  that  remedy  <Mily  to  the  donor  and  his 
heirs. — Considered  in  this  sense,  the  word  Condition  has,  in  our  law,  a  much 
more  contracted  meaning  than  it  has  in  the  civil  law;  where  it  signifies,  gene- 
rally, all  those  pactions,  or  agreements,  which  regulate  that  which  the 
contractors  have  a  mind  should  be  done,  if  a  case,  which  they  fi^resee,  should 
come  to  pass.  This  is  the  definiUon  of  Doroat,  Ub.i.  tit*  1.  sect.  4. — 
[Note  84.J 


L.3.  C.5.  Scct.325.     upon  Condition.     [201. &.  201. b* 

a  ses  faeires  en  mesmes  les  lerres  on  tenements  de  entrer,  &c.  Ou  si 
terre  soit  alien  a  un  home  en  fee  rendant  a  ]uy  certaine  rent^  &c.  (A)  et 
s'il  happa  que  le  rent  soit  aderere  per  nn  semaigne  apres  ascun  jour  de 
payment  de  ceo,  ou  per  un  mois  apres  ascun  jour  de  payment  de  ceo, 
ou  per  **  un  demy,  &c.  que  adonques  bien  lirroit  a  le  ^offor  et  a  les 
heires  d'entrer,  &c.)  "Q  In  these  cases  if  the  rent  be  not  paid  at  such 
time,  or  before  such  time  limited  and  specified  within  the  condition  com^ 
prised  in  the  indenture,  then  may  the  Jeoffor  or  his  heires  enter  into  such 
iands  or  tenements^  and  them  in  his  former  estate  to  have  and  hold,  and 
the  feoffee  quite  to  ouste  thereof  And  it  is  called  an  estate  upon  condition, 
because  that  the  state  of  the  feoffee  is  defeasible,  if  the  condition  be  not 
performed,  l^c. 

*'  TTPON  condition,'^  Littleton  having  before  spoken  of  estate^  GliuiTaL  lib.  la. . 
absolute,  now  beginneth  to  entreate  of  estates  upon  condi-  cap.  8.  Bracton. 
tion.     And  a  condition  annex<^  to  the  realtie,  whereoC Littleton  ^*\^'  ^*P'  ^*  ^' 
here  speaketh  in  the  legall  understanding,  est  modus,  a  qualitie  ^^  f'^^  ^j. 
annexed  by  him  that  hath  estate,  interest,  or  right,  to  the  same,  B^t  cap.*  36.  & 
whereby  an  estate,  &c.  may  either  be  defeated,  or  enlarged,  or  Ibl.  89.  99. 1 14. 
created  upon  an  incertaine  event.     Conditio  dudtur  dim  quidin'  130*  305>  ^06, 
casum  incertum  qui  potest  tendere  ad  esse  aut  non  esse  con/mur,     ^j^'  ^^ 

"  Upon  condition  in  deed,**  mue  estjacti^  that  is,  upon  k  con-  ca.  5.    Mirr. 

dition  expressed  by  the  partie  m  legatf  termes  of  law.  cap.  s.  sect.  \^ 

&  17. 

'*  Or  upon  condition  in  lato^  8fc*'  qwe  estjurisy  that  is,  tadU  (Plow.  33.  a. 
created  by  law  without  any  words  used  by  tne  partie.     Again j  ^  ^1^*  '^^''• 
Littleton  subdivideth  conditions  in  deed  (though  not  in  expresse  ^^    ^  ^^ 
words)  into  conditions  precedent  (of  which  it  is  said,  Conditio 
adimpleri  debet  priusquam  sequatur  effectus)  and  conditions  sub* 
sequent.     Again,  of  conditions  in  deed  some  be  affirmative, 
and  some  in  the  h^ative ;  and  some  in  the  affirmative,  which 
imply  a  negative :  some  make  the  estate,  wheretmto  they  are 

C_  annexed,  voydable  by  entrie  or  clayme,  and  some 
201.J  make  the  i:^  estate  void  ipso  facto,  without  entrie  or 
.  b.  J  claime. 

Also  of  conditions  in  deed,  some  be  annexed  to  the  rent  re- 
served out  of  the  land,  and  some  to  collateral!  acts,  he,  some  be 
single,  some  in  the  conjunctive,  some  in  the  disjunctive,  as  shall  Mir.  cap.  s. 
evidently  appear  in  this  Chapter,  where  the  examples  of  these  *«<^'  16  &  ^T* 
divisions  shall  be  explained  in  their  proper  place. 

^*  In  lam,  Sfc.**  Of  conditions  in  law  more  shall  be  said  here- 
after in  this  Chapter. 

**  Upon  condition  in  deed  is,  as  if  a  man  by  deed  indented,  tfc^ 
Here-  Littleton  putteth  one  example  of  six  severall  kinds  of  con- 
ditions. That  is,  first,  of  a  single  condition  in  deed.  Secondly, 
of  a  condition  subsequent  to  Qie  estate.    Thirdly,  a  condition 

annexed 

**  UQ— demy  not  in  L.  and  M^  or        U  And  added  in  L.  and  M. 
Roh.  Roh.     , 

(A)  Part  efihe  triguuU  French  it  here  intarted,  hecaute  ifn  wordt  **  rendant  a  )qj  certaiiM 
rent.  Sec'*  are  not  no^td  in  i3i€  tramiAalkn  tf  tht  ttcti&n,  thmgh  tkt  tame  wordt  an 
eammentid  upon  by  krd  CohtfPptL  aoi .  b. 
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.  annexed  to  the  rent,  &c.  Fourthly,  a  condition  that  defeatetk 
the  estate.  Fifthly,  a  condition  that  d^eateth  not  the  estate 
before  an  entrie.  And  lastly,  a  condition  in  the  affirmative, 
which  implieth  a  nesative,  (as  behind  or  unpaid  impUeth  a 
negative)  viz.  not  paid.  All  which  do  appeare  by  the  expresse 
words  of  Uttleion* 

**  Rend*  a  luy  certaine  renty  Sfc.  (B)**    ^Here  by  thiB  (Sfc)  is 
implyed  for  life,  in  taile,  or  in  fee. 

**  In  these  cases  if  the  rent  be  not  paid  at  suchtime^  ^c.  then  may 

the  feoffor  or  his  heires  enter  ^  Sfc"    By  this  Section,  and  by  the 

(8fc,)  therein  contained,  six  things  are  to  be  understood. 

First,  Where  our  author  saith,  if  the  rent  be  behind^  that  tliough 

[^]  40  Am.  i  1.    the  rent  be  behind  and  not  plud  [6],  yet  if  the  feoffor  doth  not 

aoH.  b.  90,31.   demand  the  same,  &c.  he  sluill  nevee  re-enter  .(1)9  because  the 

^  ^H^  6^-76.       ^^  ^  ^^  princtpall  debtor ;  for  the  rent  issueth  out  of  the  land, 

aoH.e.  a^^      f°^  "^  ^  assise ror  the  rent  the  land  shall  bt  put  in  view;  and 

39  Hi  e!  46.       if  the  land  be  evicted  by  a  title  paramount,  the  rent  is  avoyded, 

PI.  Com.  Kid-    and  after  sadi  eviction  the  person  of  the  feoffee  shall  not  be 

^^'^'unT'  ^^A    ^1^*1^8^  therewith,  for  the  person  of  the  feofibe  was  only  cfaaiged 

Sw«  cl^    with  the  rent  in  respect  of  the  want  out  of  the  land. 

fol.  7^  Secondly,  The  demand  must  oe  made  upon  the  land,  because 

(Noy ,93. 1  Roll,  the  land  is  the  debtor,  and  that  is  the  place  of  demand  appointed 

Abr.  459,460.     by  law  (2). 

Perk.  sect.  627.       jf  j|jg  j^^g  m^Jceth  a  lease  for  yeares,  rendring  a  rent  payable 
oj»  93-;  g^  ^  receipt  at  WestminsUrj  and  after  the  king  grantetb  the  re- 

Lib.  4.  fo.  73,73.  version  to  another  and  his  heires,  the  grantee  shall  demand  the 
Boroughe'aciise.  rent  upon  the  land,  and  not  at  the  king's  receipt  at  Westminster ; 

for  as  the  law  without  expresse  words  doth  appoint  the  lessee  in 

the  king's  case  to  pay  it  at  the  kiae's  receipt,  so  in  case  of  a 

subject,  the  law  i^points  the  demana  to  be  on  the  land  (3). 

49  Ass.  5.  If  there  be  a  house  upon  th^  same,  he  mUBt  demand  the  tent 

15filijt.Di.3a9.  at  the  house.    And  he  cannot  demand  it  at  the  back  door  of 

the  house  but  at  the  fore  door,  because  the  demand  must  ever 
be  made  at  the  most  notorious  place*  And  it  is  not  material 
whether  any  person  be  there  or  no.  ,  ^ 

Albeit  the  feoffee  be  in  the  hall  or  other  part  of  the  house,  yet 
[c]  Bendlaes  the  fioofibr  need  not  [c\  but  come  to  the  fore  door«  for  diat  is 
en  Tresp.  4  &    the  place  appomted  by  law,  albeit  die  door  be  open. 

\l\^^'       ^  f^  •^  «  "^  ^^^}  ^ere  made  of  a  wood  only,  rgogT 
i>yer;3a9.         ^^  demand  must  be  made  at  toe  gate  of  the  wood,  ^  I     «    J 

at  some  hi^h  way  leading  through  the  wood  or  other 
(Ante,  145.  a.)   most  nc^rious  puuw.    AnA.  if  one  place  be  as  notorious  as  an- 
other, the  feoffor  hath  election  to  demand  it  at  which  he  irill,  and 

albeit 
(B)  ^  onto  ««lc  A  4W  &c(.  afi5. 

(1)  By  special  consent  of  the  parties,  a  re*aotry  may  be  for  de&ult  oi^^yr 
ment  of  rent  without  demand  of  it.    5  Rep.  40.  b. — [Note  S^.] 

(3)  For  the  place  of  performing  the  condition  see  Litt  Sect.  340.  and  the 
Commentary  on  that  Section. 

(3)  The  prior  of  St.  John  Jerusalfm  made  a  lease  for  years,  reserving  reirt. 
with  a  oonoition  of  re-entry,  and  afterwards  surrendered  the  priory  and  au 
its  possessions  to  the  king.  The  judges  were  of  opinion^  that  the  kiag,  by 
reason  of  his  prerogative,  might  take  advantage  of  tbe  condition  without  de- 
mand, though  the  prior  himself  could  not.    5  Rep.  gS.  a.  b.^^Note  86.]  • 
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albeit  the  feoffee  be  in  some  other  part  of  the  wood  redie  to  pay 
the  rent,  yet  tfiat  shall  not  a^ttile  htm.     Et  sic  de  nmiUbus. 

Thirdly^  And  if  the  feofibr  demand  it  on  the  ground  at  a' place 
ilhich  is  not  most  notorious,  as  at  the  back  door  of  a  house,  &c. 
and  in  pleading  the  feoffor  alledge  a  demand  of  the  rent  gene* 
rally  at  the  house,  the  feoffee  may  traverse  the  demand,  and 
upon  the  evidence  it  shall  be  found  for  him,  for  that  it  was  a 
void  demand. 

Fourthly,  If  the  rent  be  reserved  to  be  paid  at  any  place  from  lib.  4.  Bo- 
the  land,  yet  it  is  in  law  a  rent,  and  the  feoffor  must  demand  it  roughe's  case, 
at  the  place  appointed  by  the  parties,  observing  that  which  hath  p.^*  ^' 
been  said  before  concerning  tne  most  notorious  place.  m.  7  . 

Fifthly,  And  all  this  is  to  be  understood  when  the  feoffee  is 
absent ;  for  if  the  feoffee  commeth  to  the  feoffor  at  anyplace  upon 
any  part  of  the  ground  at  the  day  of  payment,  and  oflfer  his  rent, 
albeit  they  be  not  at  the  most  notorious  place,  nor  at  the  last  in- 
stant, the  feoffor  is  bound  to  recelYC  it,  or  else  he  shall  not  take  (Posl  si  i.  a.) 
any  advantage  of  any  demand  of  the  rent  for  that  day  (1). 

Sixthly,  "nierefore  the  place  of  demand  being  now  known,  it  is  (7  Rep.  98.) 
further  to  be  known  what  time  the  law  hath  appointed  for  the 
same.  This  partly  appeareth  by  that  which  hatn  been  last  said. 
For  albeit  the  last  time  of  demand  of  the  rent  is  such  a  convenient 
time  before  the  sun  jsetting  of  the  last  day  of  payment  as  the 
money  may  be  numbred  and  received,  notwithstanding,  if  the 
tender  be  made  to  him  that  is  to  receive  it  upon  any  part  of  the 
land  at  any  time  of  the  last  day  of  payment,  and  he  refuseth,  the 
condition  is  saved  for  that  time,  for  by  the  expresse  reservation  (5^p- 114-  b) 
the  money  is  to  be  paid  on  the  day  indefinitely,  and  convenient 
time  before  the  last  instant,  is  the  uttermost  time  appointed  by 
law,  to  the  intent  (2)  that  then  both  parties  should  meet  toge-  (aCro.433.500.) 
ther,  the  one  to  demand  and  receive,  and  the  other  to  pay  it,  so 
40  the  one  should  not  prevent  the  other.  But  if  the  parties  meet 
upon  anv  part  of  the  land  whatsoever  on  the  same  day,  the 
tender  snail  save  the  condition  for  ever  for  that  time. 

And  if  the  reservation  of  the  rent  be  (as  here  Littleton  putteth  lib.  5.  fol.  1 14. 
the  case)  at  certaine  feasts,  with  condition  that  if  it  happen  the  ™  ■^'*  *^*' 
rent  to  be  behind  by  the  Space  of  a  weeke  afler  any  da^  of  pay-  ^  ^^eVcLc 
ment,  ^c  in  this  case  the  feoffor  needeth  not  demand  it  on  the  167.  r-^. 
feast  day,  but  the  uttermost  time  for  the  demand  is  a  convenient  40  H.  6. 30, 31. 
time  (as  hath  been  said)  before  the  last  day  of  the  week,  unlesse  ^  H.  7. 3. 
before  that  the  feoffee  meef  the  feoffor  upon  the  land  and  tender 
the  rent  as  is  aforesaid  (3). 

If  ' 


(1)  For  the  difference  of  the  demand  to  be  made  in  case  of  a  re-entry  to 
avoid  an  estate,  or  the  forfeiture  of  a  sum  nomine  pmug^  and  of  the  demapd 
to  be  made  in  caae  of  an  entry  to  distrain,  see  before  144.  a. 

(8)  Yet  the  rent  is  not  due  tUl  the  last  minute  of  the  natural  day ;  for  if 
the  lessor  dies  after  sun-set  and  before  midnight,  the  rent  shall  ^o  to  the  heir 
and  not  to  die  executors.  1  Saund.  487.  Salk.  578.  {Note  to  the  twdfth 
ed!Wo».>-4Note«7.3 

(3)  For  there  is  a  material  difference  between  a  reservation  of  a  rent  payable 
on  a  particular  day,  or  within  a  certain  time  after,  and  a  reservation  of  a  rent 
piiyabJe  at  a  certain  day,  with  a  condition  that  if  it  be  behind  by  the  space 
of  any  given  tkne^  t^  lessor  shall  enter.  la  both  cases,  a  tender  on  dbe  fiiBt, 
or  last  day  of  payment,  or  on  anv  of  the  intermediate  days»  to  the  lessor  hiint 
self,  either  upon,  or  out  of  the  land;  is  good.    But,  in  the  former  case,  '4  is 

sufllcient 
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lfidi.4o&  If  a  rcBtbe  graoied  psjraUe  at  a  GCftainedjij,  and  if  it  be 

41  ESs.  imer  bdbiiid  mad  demanded  tlttt  the  graDlee  shall  distraoe  for  it,  id 
Scsnlj  &  R^d.  |]|j,  ^2100  die  gfSDtee  need  not  demand  it  at  the  day ;  but  if  he 
MwLri'rMr     <>«°>«^  it  at  an  J  time  after  he  shall  diatra^  for  it,  for  the 

grantee  hath  election  in  this  case  to  demancf  it  when  he  will  to 

inable  him  to  distreine. 

a  IL  7.  7.  h.  **  And  them  in  hU  former  eUaie  io  have^  SfcJ*     R^ularly  it  is 

true  that  he  that  entVcth  fora  condition  broken  shall  be  seised  in 
his  firrt  estate,  or  of  that  estate  which  he  had  at  the  time  of  the 
estate  made  upon  condition,  but  yet  this  fajleth  in  many  cases. 

4  H.  6.  s.  fib.  8.  1  •  In  respect  of  impossibility.  As  if  a  man  seised  of  lands  in 
fa.  43, 44.  ^  the  right  of  his  wife  niaketh  a  feoflment  in  fee  by  deed  indented, 
Wlutunglua't    i^yoQ  condition  that  the  feoffiee  should  demise  the  land  to  the 

5  H.  7. 6.  a.  feoffijr  for  his  life,  &c.  the  husband  dieth,  the  condition  is  broken, 
(Pott  997.  b.)    '*^  t^  case  ^  heire  of  the  husband  shall  enter  for  the  condition 

broken,  but  it  is  impossible  for  him  to  have  the  estate  that  the 
feoffor  had  at  the  time  of  the  condition  made :  for  therein  he  had 
but  an  estate  in  the  right  of  his  wife,  which  by  the  (A)  coverture 
was  dissolved.  And  therefore  when  the  heire  hath  entred  for  the 
condition  broken  and  defeated  the  feoffment,  bis  estate  doth 
vanisli,  and  presently  the  state  is  vested  in  the  wife.  j 

(A)  The  tat  mH^uU.  be  read,  k  9eeau,asy  lord  Coke  had  aaid,  whicb  bj  the  determination 
of  the  coTeiturr. 


sufficient,  if  the  lessee  attend  on  the  first  day  of  payment,  at  the  proper  place ; 
and,  if  the  lessor  do  not  attend  there  to  receive  the  rent,  the  condition  is 
saved.     In  the  latter  case,  to  save  the  lease,  it  is  not  sufficient  that  the  lessee 
attends  on  the  first  day  of  payment,  for  he  must  eaually  attend  on  the  last 
day.     10  Rep.  1 29.  a.     Plow.  70.  a.  b.  and  Cropp  r.  Hambleton,  Cro.  Eliz.  48. 
— it  is  to  be, observed,  that  it  was  once  doubted,  whether  proof  of  actual  entry 
and  ouster  was  necessary  in  ejectment,  brought  on  breach  of  a  condition  of 
re-entry. — It  was  afterwards  settled,  that  it  was  not,  but  that,  notwithstanding 
the  confession  of  the  re-entry,  the  demand  of  the  rent  must  be  proved.    Anon. 
1  Vent.  248.— Little  v,  Heaton,  2d  (.ord  Raym.  750.  and  ist  Salk.  359.  and 
see  3  Burr.  1 896, 1 897.     But  now,  by  the  4  Geo.  2.  c .  28.  sect  2.  landlords  or 
lessors,  having  a  riffht  by  law  to  re-enter,  for  non-payment  of  rent,  may,  without 
any  formal  demand,  or  re-entiy,  serve  a  declaration  in  ejectment  for  the  re- 
covery of  the  demised  premises ;  and  shall  Recover  judgment  and  execution, 
in  the  same  manner  as  if  the  rent  in  arrear  had  been  lawfully  demanded,  and 
re-entry  made.    And  if  the  lessee  or  tenant  permits  execution  to  be  executed 
on  such  iudgment,  without  paying  the  rent  and  arrears,  and  fuU  costs,  and 
without  fiung  any  bill  or  bills  for  relief  in  equity,  within  six  calendar  months 
after  such  execution  executed,  he  shall  be  barred  and  foreclosed  from  all  relief 
in  law  or  equity,  except  by  writ  of  error  for  reversal  of 'such  judgment. — By  the 
same  statute,  sect.  4tii,  if  the  tenant,  at  any  time  before  the  trial  in  ejectment, 
pays  or  tenders  to  the  lessor  or  landlord  the  whole  rent  in  arrear,  with  the 
costs,  or  pays  such  arrears  and  costs  into  court,  the  proceedings  in  ejectment 
shall  cease,  and  the  tenant  shall  be  relieved  in  equity,  and  hold  the  lands 
demised  according  to  the  old  lease,  without  any  new  lease.  In  Archer  o.  Snapp, 
Andr.  341 .  lord  chief  justice  Lee  observes,  that  both  the  courts  of  law  and 
the  courts  of  equity  had,  previous  to  this  statute,  exercised  a  discretionary 
power  of  staying  the  lessor  from  proceeding  at  law,  in  cases  of  forfeiture  for 
non-payment  of  rent,  by  compelling  him  to  take  the  money  really  due  to  hinu 
The  same  observation  is  made  in  Bidl.  Ni.  Pri.  97.  See  2  Salk.  597.  8  Mod.  345. 
10  Mod.  383.  and  2  Vern.  103.     1  Wilson,  75.    2Stra.  900.     So,  in  a  cessavt^, 
the  defendant,  by  tendering  the  arrears,  aiid  giving  security,  might  free  himself. 
Sea  Pigot  on  Com.  Rec.  (5a.— [Note  88.] 


f 
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t .  In  respect  of  necessity.  If  Cestuyque  use  after  the  statute  of 
R.  3,  ^d  before  the  statute  of  27  H.  o,  had  made  a  feoffinent  in 
fee  upon  condition,  and  afler  had  entred  for  the  condition  broken ; 
in  this  case  he  had  but  an  use  when  the  feofiment  was  made,  but 
now  he  shall  be  seised  of  the  whole  state  of  the  land.  So  that  as 
in  the  former  case,  the  ancestor  had  somewhat  at  the  making  of 
the  condition,  and  the  heire  shall  have  nothing  when  he  hath 
entred  for  the  condition  broken,  so  in  this  case  the  feoffor  had 
no  estate  or  interest  in  the  land  at  the  time  of  the  condition  made, 
but  a  bare  use ;  yet  after  his  entrie  for  the  condition  broken  he 
shall  be  seised  of  the  whole  state  in'  the  land,  and  that  also  for 
necessitie,  for  by  the  feofiment  in  fee  of  Cesttiy  que  uscy  the  whole 
estate  and  right  was  devested  out  of  thcfeoTOes.  And  therefore 
of  necessitie  the  feoffor  must  gain  the  whole  estate  by  his  entrie 
for  the  condition  broken. 

Tenant  la  speciall  tail  hath  issue,  and  his  wife  dieth,  tenant  in 

taile  maketh  a  feoffment  in  fee  upon  condition,  the  issue  dieth, 

the  condition  is  broken,  the  feoffor  re-enters,  he  shall 

[202  n  *^  ^^®  ^^^  ^^  estate  for  life,  as  tenant  in  taile  apres 
b   11  1^***^*^%  of  issue  extinct  by  the  re-entry,  and  yet  he  (8  Rep.  43, 44.) 
nad  an  estate  taile  at  the  time  of  the  febffinent,  and 
that  also  for  necessity. 

3.  In  some  cases  the  feoffor  by  his  re-entry  shall  be  in  his  (Ante  103.  a.) 
former  estate,  but  not  in  respect  of  some  collateral!  qualities.  As 
if  tenant  by  homage  ancestrell  maketh  a  feoffement  in  fee  upon 
condition,  and  entreth  upon  the  condition  broken,  it  shall  never 
be  holden  by  homage  ancestrell  again.  And  so  it  is  if  a  copihold 
escheate,  and  the  lord  make  a  feoffement  in  fee  upon  condition, 
and  entreth  for  the  condition  broken.  And  the  reason  in  both 
these  cases  is,  for  that  the  custome  or  prescription  for  the  time 
is  interrupted. 

(1)  Lord  and  tenant  by  fealty  and  rent,  the  lord  is  in  seisin  ^5  Asr.  la. 
of  his  rent,  the  lord  granteth  his  seignory  to  another  and  to  his  ('^  ^'  9*  ^-) 
heires  upon  condition,  the  tenant  attometh  and  payeth  his  rent 
to  the  grantee,  the  condition  is  broken,  the  lord  distreineth  for 
his  rent,  and  rescous  is  made,  he  shall  be  in  his  former  estate, 
and  yet  the  former  seisin  shall  not  enable  him  to  have  an  assise 
without  a  new  seisin. 

If  tenant  in  taile  make  a  feoffinent  in  fee  upon  condition^  and  8  H.  7. 7- 
dieth,  the  issue  in  taile  within  age  doth  enter  for  the  condition 
broken,  he  shall  be  first  in  as.  tenant  in  fee  simple  as  heire  to  his 
father^  and  consequently  and  instantly  he  shall  oe  remitted.  But 
if  the  heire  be  of  full  age,  he  shall  not  be  remitted,  because  he 
might  have  had  hisJormedoH  against  the  feoffee,  and  the  entrie  for  (Post.  350^  b.) 

the 


(1)  This  is  seemingly  contradicted  by  the  authorities  cited  in  the  margin. 
In  that  taken  from  lord  Coke's  Reports,  it  is  said,  that  **  If  the  lord  grants  his 
**  seignory  on  conditiouf  and  the  tenant  pays  the  rent  to  the  grantee,  and 
*'  afterwards  the  condition  is  broken,  and  the  lord  distrains  for  the  services, 

**  upon  rescous  made  he  shall  have  assise,  for  the  seisin  before  is  sufficient" 

The  case  reported  in  the  margin  from  the  Book  of  Assises  is  to  the  same  effect. 
But  it  is  to  be  observed,  that,  when  the  lord  distrains,  his  distress  amounts  to 
a  new  entry.  This  may  serve  to  reconcile  the  apparent  contradiction,  in  this 
instance,  between  the  Commentary  and  the  autnorities  cited  in  the  margin. 
—[Note  89.] 


9D9.  b.]  Of  Estates         L.  3.  G.  5.  Sect.  325. 


the  condition  la  his  own  act ;  but  more  shall  be  said  hereof  in 

his  proper  place  in  the  Chapter  of  Remitter^ 
a  H.  6.4.  If  a  man  make  a  feoffinent  in  fee  of  Blaeke  Acre  and  Whiic 

(1  Roll.  Abr.       Acre  upon  condition,  &c.  and  for  breadi  thereof  that  he  shall 
41A*)  enter  into  Blade  Acre,  this  is  good. 

43  Ats.  47.  If  tenant  for  life  make  a  feomnent  in  fee  upon  condition,  and 

13  £.  4. 4.  entreth  for  the  condition  broken,  he  shall  be  tenant  for  life 

a  H.  5. 7.  b.        again,  but  subject  to  a  forfeiture,  for  the  stiite  is  reduced,  but 
??  h!V  35.       *®  forfeiture  is  not  purged  (a). 

16  Ail.  47*    (1  RolL  Abr.  856.    Post.  459.  a.) 

Sect. 


(2),  It  may  be  further  observed,  ist.  Thai  as  the  entrjr  of  the  feoffor  on  the 
feofiee  for  a  condition  broken  defeats  the  estkte  to  which  the  condition  was 
annexed,  so  it  defeats  all  rights  and  incidents  annexed  to  that  estate,  as  dower, 
&c.  and  all  the  mesne  incumbrances  of  the  feoffee.  See  i  Roll.  Abr.  474. 
tdly.  That  every  condition  must  defeat  the  entire  estate,  and  that  a  condition 
cannot  be  so  framed,  as  to  make  one  and  the  same  estate  in  any  lands  cease 
as  to  one  person,  and  remain  as  to  another,  or  ceose  for  one  time,  and  revive 
afterwards.  6  Rep.  40.  b.  41 .  a.  ddly,  That  a  condition  annexed  to  land, 
cannot  be  apportioned  by  any  of  the  parties  themselves,  so  as  to  become  void 
as  to  one  part  of  the  land,  and  to  remain  good  as  to  the  other.  Thus,  in  the 
case  cited  by  lord  Coke,  4  Rep.  lao.  a.  b.  a  lease  was  made  for  twen^-one 
years,  of  three  manors,  rendering  rent  for  manor  A.  6L  for  manor  B,  5/.  and 
for  manor  C  lo/*  to  be  paid  on  a  place  out  of  the  land,  with  a  conditicm  of 
re-entry  into  all  the  three  manors,  for  default  of  payment  of  the  rents.  The 
lessor  granted  the  reversion  of  part  of  manor  A.  to  one  and  his  heirs ;  and 
afterwards  granted  ibe  reversion  of  another  part  to  another  and  his  heirs :  it 
was  adjudged,  that  the  second  grantee  should  not  enter  fpr  the  condition 
broken,  because  the  condition  was  eiitire,  and,  by  the  severance  of  part  of 
the  reversion,  was  destroyed  in  all.  But  a  con<Ution  may  be  apportioned  by 
act  in  law.  See  the  instance  put  bv  lord  Coke,  post.  015.  a.  4thl3r,  That 
part  of  a  condition  may  be  good,  and  another  part  of  it  may  be  void  in  law : 
as,  if  a  person  makes  a  gift  in  tail  to  the  donor's  eldest  son,  remainder  to  his 
youngest  son  in  taO,  with  a  condition  that»  if  the  eldest  ion  alien  in  fee,  his 
estate  shall  cease,  and  the  lands  should  remain  to  the  second  son  in  tail ;  that 
part  of  the  condition  which  prohibits  the  alienation  made  by  tenant  in  tail, 
IS  good  in  law,  but  that  part  of  itp  which  says  that,  upon  such  alienation,  the 
lands  shall  remain  over,  is  void,  and  the  donor  may  re-enter.  See  Litt,  Sections 
720,  721, 722}  723,  and  the  Commeatanr  page  379.  b.  Andseepost.  223.  b. 
note  1 .  379.  b.  note  1 .  5thly,  That,  if  J,  Ve  tenant  for  life,  remamder  in  con- 
liogency,  remainder  to^.  in  tail,  and  A>  before  the  contingency  happens* 
surrender  his  estate  to  B.  his  surrender  bars  the  contingent  remainder.  But, 
if  he  surrenders  on  condition,  and  before  .the  contingency  happens,  the  con- 
dition is  broken,  and  A,  enters  on  the  estate,  the  contingent  remainder  is 
revived.    See  Thompson  v.  Leach,  1  Lord  Raym.  313. — [Note  90.] 


L.3.  C.5.  Sect.  326, 327.     upon  Condition.       [203.  b; 


Sect.  326. 

T}1  the  same  manner  it  is  if  lands  be  given  in  taik,  or  let  for  terme  of 
life  or  *  ofyeares,  upon  condition  (surf  condition),  Sfc. 

**  Upon  condttioTiy  S^e^    This  implyeth  the  seTerall  kinds  of 
copdiCtont  in  deed  before  specified. 


Sect.  327. 

J9  UT  where  a  feoffment  is  made  of  certaine  lands  reserving  a  certain^ 

rent  J  %  8fc.  upon  such  condition,  that  if  the  rent  be  behind,  that  it 

shall  be  lawfulljor  the  feoffor  and  his  heires  (que  §  bien  lirroit  al  feofitbr 

et  I  ses  beires)  to  enter ^"^^  and  to  hold  the  land  vntill  he  be  satisfied  or 

payed  the  rent  behind,  Sfc,  in  this  case  if  the  rent  be  behind,  and  the 

feoffor  or  his  heires  enter,  the  feoffee  is  not  altogether  excltided  from  this 

(le  feoffee  n'est  pas  exclude  de  ceo  tout  4*  ttei),  but  the  feoffor  shall 

have  and  hold  the  land,  and  thereof  take  the  profits,  until  he  be  satisfied 

(tanque  44  ^^  ^^'^^  satisfie)  of  the  rent  behind ;  and  when  he  is  satined, 

then  may  the  feoffee  re-enter  (don^ue  poit  le  fieoffise  X\  re-entrer)  into  the 

same  land,  and  hold  it  as  he  held  it  bejforeX'^t  eeo  tener  |  V  come  il  tenoit 

a  devant).     For  in  this  ease  the  feoffor  Judl  have  the  land  (le  fepffor 

arera^^la  terre)  but  m  matwer  as  for  a  distresse,  utUil  he  be  satisfied 

(tuique  *!*  il  eoit  eati^fie)  rf  the  rent,  ^c.  though  (coBient  ff  que)  he 

take  the  profits  in  the  meane  time  "j^  to  his  own  use,  Sfc. 

*^J  ND  to  hold  the  land  u^UUl  be  be  saHffied  or  pQ§fed  the  rmt  Vidoiact.  t^ 
*  beUnde,  SfC*'  By  thisitisimpljred,  thatifsucha  feofiment  19IBL3. tit. Barre 

be  made,  letamDg  {6]  (for  exMBipIe)  S  market  rmt  at  th^  idR.3. 

of  Easter,  widi  tuck  a  condkion  as  is  afore  said,  the  ^ffof  at  the  pj^l^l^e'^l^' 
feast  day  demands  the  rent,  the  feoffee  ^aieth  unto  him  6  markes  m  ao  £.  3.  tit 
pofGeil  of  the  rent,  the  feoffor  edtreth  mto  the  lands  and  taketh  CoYenant,  3. 
the  profits  towards  satisfaction.    Afterwards  the  feoffee  doth 

tender 

^for  terme  added  in  L.  and  M.  and  St  r&-wMK-<«*90l]ia  in  Z-  and  M. 

Boh.  andlM. 

t  tie!  addedinl^and  Af.fM  iM-  M  jKimfl  i  Ci»peal|i»X.4ii< Af^4MMt 

t  Sfc.  not  in  L.  and  M«  Rwi. 

\  \!L  added  hi  L.  asid  M* .  ^^  «vi»ra  iatefre-»Q«Q  amer  w»  X. 

.   \\  nodded  in  L.andM*  and  M*  wnd  M^h, 

^ittto  iheiand  held  ^them  in  L.  *|*  que  aid^  in  JU  and  M.  am^ 

andM«  Roh. 

4-  de  added  in  L,  and  Af.  and  Roh.  tt  qua^  in  ImomiM,  or  Rah.  ^ 

44  que  add£d  in  L.  and  M.  and  Q  /o  Am  Mn  i«k  iMit  i»  If.  HAd  14* 

BoA.  pr  Roh. 


203.  b.  203.  a.]        Of  Estates  L.S-  C.  5.  Sect.  327. 

tender  the  two  market  residue  of  the  rent  to  the  feoffor 

upon  the  hind,  who  refuieth  ic    It  <^  hath  been  ad-  n2037| 

judged  that  the  feoffee  upon  the  refusal  may  enter  into  I     ^  *l 

the  land  (i) ;  for  when  tae  feoffor  is  satisfied  either  by 

perception  of  the  profits  or  by  pajrment  or  tender  and  refusall, 

or  partly  by  the  one  and  partly  by  the  other,  the  feofiee  may  re- 

(AotreoMnt  in    enter  into  the  land.    Ana  this  is  within  the  words  of  Littleton^ 

^*  ^^^    ^'  (^^^  ^  ^  saHsfied.)    And  albeit  the  feoffor  had  accepted 

ewtnct    Dw    P***  ®^  ^**  '®"^  ^^  ^®  ™*y  enter  for  the  condition  broken,  and 

Pte.  109.)  retain  the  land  untill  he  l>e  satisfied  of  the  whole.    All  which  is 

worthy  of  observation. 

**  For  in  this  case  the  feoffor  shall  have  the  land  but  in  manner  as 
(Sid.  M3.  sOt.  /or  a  distresse,  until  he  be  satixfied  of  the  rent,  Sfc"  By  this  it  ap- 
344.  Plow.  504.  peareth  that  die  feoffi>r  by  his  re-entry  gaineth  no  estate  of  free- 
**-)  oold  (a),  but  an  interest  by  the  agreement  of  the  parties  to  take 

the  profits  in  nature  of  a  distresse.  And  therefore  if  a  man 
maketh  a  lease  for  life  with  a  reservation  of  a  rent,  and  such  a  con- 
dition,  if  he  enter  [upon]  the  condition  broken,  and  take  the 
profits  of  the  land  guousque^  Sfc»  he  shall  not  have  an  action  of 
debt  for  the  rent  arere^  for  that  the  freehold  of  the  lessee  doth 
[c]  4  E.  3.  §0, 7.  continue,  and  therefore  the  booke  [c]  that  seemeth  to  the  contranr 
is  false  printed,  and  the  true  case  was  of  a  lease  for  yeares,  as  it 
appeareth  afterwards  in  the  same  page  of  the  leafe. 

But  herein  also  a  diversity  wortoy  the  observation  is  implyed, 
viz.  If  a  man  make  a  lease  for  yeares^  reserving  a  rent  with  a  con- 
dition, that  if  the  rent  be  behind,  that  the  lessor  shall  re-enter  and 
take  the  profits  untill  thereof  he  be  satisfied,  there  the  profits 
shall  be  accounted  as  parcell  of  the  satisfaction,  and  during  the 
ao  E.  3.  7.         time  that  he  so  taketh  the  profits  he  shall  not  have  an  action  of 
Vid.  Semblable.  debtfor  the  rent  for  the  satisfaction  whereof  he  taketh  the  profits. 
aL  E.'  3!  SI.        ^^^  ^^^  condition  be  that  he  shall  take  the  profits  untill  the 
31  Am.  PI.  sd.    feoffor  (A)  be  satisfied  or  paid  of  the  rent,  without  saying 
Vid.  le  Statute    (thereof)  or  to  the  like  effect,  there  the  profits  shall  be  accounted 
dc  Mcrtoo,  cm.    qq  part  of  the  satisfaction  but  to  hasten  the  [lessorl  (B)  to  pay 
£^w^^^     it,  and  as  Littleton  here  saith,  that  untill  he  be  satisfied  he  shaU 
qood  kdeper-    ^^  ^®  profits  in  the  mean  time  to  his  own  use  (3). 
dpcre  pottait  duptieem  valorem,  £cc.    £t  c  7,  without  this  word  (inde.)    (See  ant  8ft.  b.) 

!A)  The  ward  feoffor,  teemttobehere  itutrtedfor  leaior.    See  Mr.  TUtaoi't  Intr,  p.  1 19. 
B)  lutUad  if,  leaaor*  itAmiUM  lessee,  at  it  seeau.    Su  Mir,  RUto't  intr.  p.  1 19. 

Sect. 


( 1 )  But  there  must  be  a  previous  actual  demand,  in  the  same  manner  as 
iriiere  tilie  condition  is  |;enerai.  Hob.  8s.  133.  Hobart  was  of  opinion,  diat 
the  fe<^r,  to  entitle  hunself  to  enter  by  way  of  penalty,  should  demand  the 
rent  not  only  on  the  day  when  it  became  due,  but  on  the  day  after.  Hob.  208. 
— [Notepi .] 

(9)  This  is  so,  though  the  condition  be,  that  the  feoffor,  his  heirs  .and  as- 
signs, may  enter ;  and  ms  interest  goes  to  his  executor.  But  he  may  maintain 
an  ejectment.  iSatmd.  112.  1  Sid.  344,  345.   T.Ra^.  135. 158.— [Note  93.] 

(3)  Care  must  be  taken,  with  respect  to  conditions,  or  powers  of  entry, 
to  oistinguish  between  a  general  conation  that  the  lessor  snail  re-enter ;  a 
special  condition  that  he  may  enter  and  hold  until  paym^it  or  satisfiiction ; 
and  a  power  of  entry,  limit6a*by  way  of  use.    I.  A  general  conditian  that  ihe 

lessor 


L.  3.  C.  5.  Sect.  328.        upon  Condition.  [203,  a. 


Sect.  328. 

A  LSO,  divers  words  (amongst  others  [enter  ||  ||  auters] )  tliere  be,  which 
.  by  vertue  of  themselves  make  esteUes  upon  condition  v  one  is  the  word 
(sub  condic.)  (un  est  le  parol  §§  sub  conditione) :  as  if  A.  infeqffe  B.  of 
certaine  land,  to  have  ana  to  hold  to  the  said  B.  and  fus  heires,  upon  con^ 
4ition  (isub  *  conditione),  that  the  said  B.  and  his  heires  do  pay  or  cause 
to  be  paid  to  the  aforesaid  A.  and  his  heires  yearely  such  a  rent,  Sfc.  In 
this  case  without  any  more  saying  tlie  feoffee  hath  an  estate  upon  con- 
dition. 

HERE 

-    (Ill  les  added  in  L^  and  M,  and  Roh.        *  istd  added  in  L.  and  M.  and 

.§§  sub  conditione — de  condicion  in    Roh. 
L.  and  M.  and  Roh. 


lessor  shaU  re-enter  is  tlie  subject  of  the  foregoing  Section.  II.  A  special  con- 
dition  that  he  may  enter ^  is  the  subject  of  the  present  Section.  The  distinction 
when  the  profits  taken  by  the  lessor  after  entry  are,  and  when  they  are  not,  to 
be  in  satisnction  of  the  rent,  is  not  admitted  in  equity,  for  the  courts  of  equity 
will  always  make  the  lessor  account  to  the  lessee  for  the  profits  of  the  estate, 
during  the  time  of  his  being  in  possession  of  it,  and  decree  him,  after  he  is 
satisfied  the  rent  in  arrear,  and  tne  costs,  charges  and  expenses  attending  his 
entry  and  detention  of  the  lands,  to  give  up  the  possession  to  the  lessee,  and 
deliver  and  pay  him  the  surplus  of  the  profits  of  the  estate  and  the  money 
prising  thereby.  III.  Apcnaer  of  entry  limited  by  way  of  use.  This  takes  its 
fefiect  from  the  Statute  of  Uses ;  as,  if  A,  by  feoffinent«  lease  and  release,  fine, 
or  common  recovery,  conveys  an  estate  to  C.  and  his  heirs,  to  the  use,  intent, 
and  purpose,  that  B.  may  receive  out  of  the  lands  so  conveyed  a  certain 
annual  sum ;  and  to  this  further  use;  intent,  and  purpose,  that  if  such  annual 
sum,  or  any  part  of  it,  be  unpaid  by  a  cerj;ain  time,  it  shall  be  lawful  for  B, 
and  his.  assigns  to  enter  upon,  and  hold  possession  of  the  land,  and  receive  the 
rents  and  profits  of  it,  until  the  arrears  are  satisfied :  here,  as  soon  as  the  rent 
is  in  arrear,  an  use,  which  is  served  out  of  the  original  seisin  of  the  feofFee, 
releasee,  conusee  or  recovefor,  springs  up  and  vests  in  the  person  to  whom  the 
power  is  given.  This  use  is  immediately  transferred  into  possession  by  the 
statute.  He  has  consequently  a  ri^bt  to  take  and  keep  that  possession  tiH 
the  purpose  for  which  it  is  executed  is  satisfied,  and  then  the  use  determines. 
By  virtue  of  this  estate  he  may  make  a  lease  for  years  to  try  his  title  in  eject- 
ment,  either,  to  obtain  the  possession  of  the  lands,  if  it  be  withheld  from  him, 
or,  to  restore  it,  if  it  be  disturbed  or  divested  ;  and  if  he  assigns  the  annual 
sum,  this  right  of  entry,  and  perception  of  the  rents  and  profits  of  the  lands 
chai^^  wiui  the  payment  of  it,  passes  with  it  to  the  assignee.  But  a  dis- 
'tinction  must  be  made  between  tnis  case  and  that  of  a  grant  of  a  rent  to  be 
issuing  out  of  certain  lands,  with  a  proviso,  declaration  or  covenant,  that  if 
the  rent  be  in  arrear,  the  grantee  may  enter,  &c.  Here  there  is  no  seisin  in 
"any  person,  out  of  which  an  use  can  arise  to  the  grantee  on  non-payment  of 
the  rent ;  and  therefore  possession  is  not  in  him  till  he  makes  an  actual  entry. 
But  an  interest  vests  in  him  when  the  rent  becomes  in  arrear,  and  he  may  re* 
.duce  it  into  possession  by-ejectment.  See  Havergill  o.  Hare,  Cro.  Jac.  510. 
9  Roll.  Rep..a2.  Poph.  ia6.  147.  3Bulstr.a50.  Jemmotv.  Cowley,  Sid.  9*23. 
^62.  344.  Raym.  135. 158.  Saund.  1  i2.-<'[Note  93.I 
Vot.  II.  L 


303.  a.  203.  b.]  Of  Efttales        L.3.  C.  5.  Sect.S29. 

(t>yer,  138.  b.)  pi  E  R  £  in  this  and  the  next  two  Sections  UHleton  doth  put 
Sub  Couditione.  four  examples  of  words  that  make  conditions  in  deed :  and 

Marie,  ^^Bt  sub  condUione.    This  is  the  most  expresse  and  proper  con- 

07  h'  8^  15.  dition  in  deed,  and  therefbre  our  author  beginneth  with  it. 

1 3  H.  4.    Enter  Cong.  57.    sg  Am.  7.    33  Au.  11.    40  Asi.  13.   Bracton,  obi  sapni. 
Heu,  Ub.  4.  GA.  §•    Brit.  cap.  36.  &  ubi  sapra. 

Vid.  Sect.  305.       **  Such  rent^  ^c"    fcf*  This  C^cJ  nuplieth  any  other  f^OSTl 

rent  or  sum  in  grosse,  or  any  coilaterall  condition  what-  I  u  j 
soever,  either  to  be  performed  by  the  ^ifee  (whereof  *-  "•  -^ 
our  author  here  putteth  his  case)  or  by  the  feoffor,  and  extendeA 
to  all  kinds  of  conditions  in  deed,  before  specUed. 

Sect  399^ 


ydLSO,  if  the  words  were  such  (si  les  f  parols  fueront  tielx),  Protnded 
alwaies  (ProYiso  semper),  that  the  aforesaid  B.cfo  pay  or  cause  to  be 
paid  to  the  (foresaid  A.  such  a  rent,  S^c  or  these,  So  that  (Ita  quod)  the 
said  B.  do  pay  or  cause  to  he  paid  to  the  said  A.  such  a  rent,  S^c.  in  these 
cases  without  more  saying,  the  feoffee  hath  but  an  estate  upon  condition 
(le  feoffee  ||n'ad  estate  forsque  sur  condition);  so  as  if  he  doth  not 
performe  the  condition,  the  feoffor  and  his  heires  may  enter,  J^c. 

Proviso.  Vid.        pRO  VIDED dxnaies,  (Proviso  semper),  that  the  aforesaid 

Sect.  flao.  Dier.      -^      B.  do  pay^  SfcJ' 

*®  H  g  fol*  *^*  Our  author  putteth  his  case  where  a  proviso  commeth  alone. 
15.  11 H.  4!*'  And  so  it  is  if  a  man  by  indenture  letteth  lands  for  yeares,  pro- 
£ntre  Cong.  57.  vided  alwales,  and  it  is  covenanted  and  agreed  between  the  said 


1<»*]B^*35 
tit  Condition.    Br.  lib,  8.  8$,  Frances's  case,    (a  Rep.  70.  b.) 

This 
^^  parols-* Gondictons  in  L*  and  M.        ||  n'ad — ^ad  in  L.  and  M, 
and  Roh. 


(1)  Ace.  1  Roll.  Abr.  410.  L.  30.  though  it  stands  indifferent  whether  it  be 
the  speaking  of  the  grantor  or  grantee ;  for  in  that  case  it  shall  be  referred 
to  the  grantor,  as  no  condition  can  be  reserved  or  made,  but  on  the  part  oT 
the  donor,  lessor,  or  feoffor.  Dyer,  6.  And  it  is  immaterial  in  what  nart  of 
the  deed  die  word  proviso  stands,^  and  though  there  be  covenants  before  or 
After.  2  Rep.  70*  71.  1  Roll.  Abr.  407.  Dyer,  31 1.  But  when  it  does  not 
introduce  a  new  daise,  and  only  serves  to  qualify  or  restrain  the  generalHyitt 
a  former  clause,  it  is  not  a  conmion*    Moore»  307.  707. 

We  diould  carefully  distinguish  between,  I.  A  condition,  II.  A  remainder^ 
in.  And  a  conditional  l^itaii&n.  IV.  It  may  also  be  proper  to  notice^  in  thia 
place,  the  effect  of  a  amdi^ony  defeating  the  estate  qfa  tekanUo  ihepritaipe  an 

a  recotery. 

I.  We  have  seen  that  a  condition  defeats  the  uribole  Mtate ;  that  none  but  the 
donor  or  the  heir  can  take  advantage^  of,  or  enter  for,  the  breach  of  it ;  and 
that  when  he  enters,  he  is  in  as  of  his  old  estate.  Such  is  the  case  put  hy 
Littleton  of  a  feoffinoot  in  fee,  reserving  a  yearly  rent,  with  e  eondicioti  thal^ 
if  Uie  rent  be  behind,  it  shaU  W  kwfd  ror  the  feofbr  aM  bis  heirs  to  ent^^ 

II.  A  remainder  is  de€ned  by  lord  Cokoi  ant.  143.  to  lie  «<  e  remnant  of 
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Thb  wfQjtd  promo  dMU  be  9iso  taken  as  ^  liitiitation  or  qoali- 
ficatioii,  as  hereafter  in  his  proper  place  shall  be  said.    And 
iometiBie  it  shall  amount  to  a  covenant.    All  which  do  appear  r«i  „^  tt  <,  .  ^ 
by  the  authorities  m  the  margent  ♦.  H^  "  °-  '^ 

For 


'^  estate  in  lands  or  tenements,  expectant  on  a  particular  estate^  created 
*^  together  with  the  samei  at  the  same  time ;"  so  tliat  it  waits  for,  and  only 
lakes  effieet  in  posse^aioni  ^  the  natural  expitation  or  determination  of  tl1^ 
first  estate ;  as,  if  a  man  limits  an  estate  to  Am  for  life,  and  after  his  decease  to 
JB.  in  ieOy  this  is  a  remainder :  it  does  not  defeat,  but  it  expects  the  natural 
end  and  ^pnation  of  the  first  estate  limited  to  A.  for  his  life ;  and,  when  that 
event  happens,  not  .the  heir,  but  a  stranger  has  the  advantage  of  it. 

III.  A  condUionul  UmUation  paitakes  of  the  nature  both  of  a  condition  and 
a  remainder.  It  is  to  be  observed,  that  at  the  common  law,  whenever  either 
the  whole  fee,  or  a  particular  estate,  as  an  estate  for  life,  or  in  tail,  was  first 
•limited,  no  condition  or  ether  quality  qquld  be  annexed  to  this  prior  estate, 
which  would  have  the  double  eTOCt  of  defeating  the  estate,  and  passing  the 
land  to  a  stranger:  for,  as  a  remainder,  it  was  void,  being  an  abridgment  or 
defeasance  of  the  estate  first  limited ;  and,  as  a  condition,  it  was  void,  as  no 
one  but  the  donor  or  the  heirs  could  take  advantage  of  a  condition  broken, 
and  the  entry  of  the  donor  or  his  heirs  unavoidably  defeated  the  livery,  upon 
which  the  remainder  depended.  On  these  principles,  it  was  impossible,  by 
the  old  law,  to  limit  by  deed,  if  not  by  will,  an  estate  to  a  stranger,  upon  any 
event  which  went  to  abridge  or  determine  an  estate  previously  limited.  But 
the  expediency  and  utility  of  such  limitations,  assisted  by  the  revolution 
efiected  in  our  law  by  the  statute  of  uses,  at  length  forced  them  into  use,  in 
nice  of  the  maxim  of  law,  that  a  stranger  cannot  take  advantage  of  a  con- 
dition. These  limitations  are  now  beconle  frequent,  and  their  mixed  nature 
has  given  them  the  appellation  of  conditional  limitations :  they  so  far  partake 
of  the  nature.of  c<mditionSi  as  they  abridge  or  defeat  the  estates  previously 
limited ;  and  they  are  so  far  limitations,  as,  upon  the  contingency  taking 
pkce,  the  estate  passes  to  a  stranger.  Such  is  the  limitation  to  A.  for  life, 
m  tail,  or  in  fee,  provided,  «that  when  C.  returns*  from  Rome^  it  shall  from 
ihencefordi  remam  to  the  use  of  B.  in  fee.  See  Mr,  Feame*s  Essay  on  Con- 
tingent Remainders,  6th  ed.  p.  9.  Of  late,  however,  it  has  been  frequently 
argued,  tliat  the  diference  between  a  remainder,  and  what  is  generally  under- 
wood by  a  ccmditimuil  limttatiouy  is  merely  verbal.  See  10  Mod.  Rep.  423. 
Mr.  Douglas's  note  ^o  page  737,  of  his  Reports,  and  Mr.  Feame*s  reply  in 
the  last  edition  of  his  Essay,  6th  ed.  p.  15. 

IV.  In  addition  to  What  has  been  mentioned  in  the  concluding  not£  on 
90S«b.  respecting  the  principle,  that,  when  a  feoffor  enters  for  a  condition 
broken,  he  is  in  as  of  his  former  estate, — ^it  may  be  observed,  tliat,  when  a  tenant 
for  life  joins  with  a  remainder-man  in  suffering  a  common  recovery,  it  is  some- 
times practised,  as  a  precaution  against  letting  in  die  encumbrances  of  the 
remainder-maa,  to  amies  a  condition  to  the  estate  of  the  bargainee  or  releasee f 
«&>  is  made  tenant  to  the prMpe^  on  the  non-performance  qftokichhis  estate  is 
io  become  void.  For,  if  A,  he  tenant  lor  life,  with  remamder  in  tail  to  B.  and 
B.  executes  leases,  confesses  judgments,  or  otherwise  encumbers  his  estates ; 
and  afterwards  A.  and  B.  join  in  suffering  a  common  recovery,  all  the  encum- 
brances of  B.  ate  immediately  let  in  upon  the  fee  gained  by  the  recovery ;  and 
that  fee,  and  every  estate  derived  out  of  it,  are  subject  to  them.  To  avoid 
which;  A.  the  tenant  for  life,  by  leaae  and  release,  or  by  bargain  and  sale  en- 
rriled»  conveys  the  estate  to  the  intended  tenant  to  the  precipe,  to  hold  to 
him  and  his  assigns  durbigthe  joint  lives  of  him  and  the  grantor  or  bargamor; 
vitfa  a  dcclandon,  that  such  grant  and  release,  or  bargam  and  sale  is  made, 
to  enable  the  grantee  or  bargainee  to !» teB«nt  of  the  fireehold  in  the  proposed 

I.  a  recovery; 
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Ita  qwKi.  For  the  (S^c.)  in  this  Section  explanation  is  made  in  the  Section 

FIf  ta,  lib.  4.       next  before. 

c«.  9.  Bmcton, 

nbi  supra.     Brilloii,  ubi  supra. 

(Djer,  13.  b.)         '*  Or  these.  So  that  (Ita  quod).**    This  is  the  third  condition 
in  deed  whereof  our  author  maketh  mention. 

Sect. 


recovery ;  and  a  declaration  of  the  uses,  to  which  it  is  intended  that  the  re- 
covery shall  enure.    Then  a  proviso  is  inserted,  that,  if  the  bargainee  or 
releasee  do  not,  within  six  months,  pay  the  tenant  for  life  100,000^  or  some 
other  very  large  sum  of  money,  the  oargain  and  sale,  or  grant  and  release, 
shall  be  void ;  and  that  it  shall  be  lawful  for  the  bargainor  or  grantor  to  enter, 
as  in  his  former  estate.    The  money  is  not  paid  at  the  day  appointed ;  and 
thereupon  the  bargain  and  sale,  or  grant  and  release,  is  void,  ana  the  bargainor 
or  ffrantor  becomes  seised  of  his  ancient  life  estate.    But,  thoush  the  bargain 
and  sale  becomes  void,  yet,  as,  at  the  time  of  suing  the  original  writ  and  the 
praecipe,  the  bargainee  or  releasee  was  tenant  of  the  freehold,  the  subsequent 
cesser  or  determination  of  his  estate  does  not  impeach  the  recovery.    For, 
if  the  person  against  whom  the  pnecipe  is  brought,  be,  at  the  time  when  the 
praecipe  is  sued,  or  at  an^  time  before  judgment,  actual  tenant  of  the  freehold. 
It  is  immaterial  what  becomes  of  it  afterwards.    Tlvis  doctrine  has  been  carried 
so  far,  that  where  a  tenant  to  the  freehold  was  made  by  a  fine,  and  the  fine 
has  been  reversed,  yet  the  recovery  was  held  good.    (See  Lloyd  v.  Evelyn, 
1  Salk.  568 ;  and  see  1  Shower*s  Rep.  347.  Hob.  26'i.  Noy,  is6.  1  Mod.  218.) 
The  recovery  therefore,  in  this  case,  is  good ;  the  freehold  upon  which  it  was 
sufiered  is  determined  ;  and  the  bargainor  or  grantor  comes  in  of  his  original 
estate,  and  of  course  avoids  all  the  leases,  judgments,  and  other  encumbrancet 
of  the  tenant  in  tail.    The  reason  whv  the  conveyance  is  made  to  the  bargainee 
or  releasee  during  the  joint  lives  of^  him  and  the  grantor  or  bargainor,-  is,  to 
l^reseTveyasJar  as  the  case  admits,  his  powers,  by  leaving  the  reversion  in  him. 
— For,  supposing  A.  to  be  tenant  for  life,  with  the  umtal  powers  of  leasing, 
jointurii^,  and  charging  ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  A*.s  first  and  other  sons  in  tail  male ;  remainder  to  bis 
daughters  as  tenants  in  common  in  tail,  with  cross  remainders  in  tail  between 
them,  if  more  than  one,  with  remainders  over ;  A.  and  his  daughters  may  sufier 
a  common  recovery;  and  it  will  be  good  against  A.  and  his  daughters,  and 
their  issues  in  tail,  and  the  remainders  over.    But  die  estates  tail  of  the  sons, 
being  prior  to  the  estates  of  the  daughters,  and  being  supported  by  the  estate 
of  the  trustees  for  preserving  contingent  remainders,  are  not,  whether  vested 
or  contingent,  at  the  time  of  the  recovery,  afiected  by  it. — But  if  A.  granted 
his  whole  life  estate  to  the  tenant  to  the  praecipe,  it  might  be  appreliended,  tliat 
the  powers  relating  to  his  estate,  whether  appendant  or  in  gross,  would  be 
extinguished  thereby,  (See  Edwards  v.  Slater,  Hardres,  410.  and  King  d. 
Melling,  1  Vent.  225.)  and  a  limitation  or  grant  of  new  powers  would  be  void 
against  the  sons  and  the  heirs  male  of  their  bodies.    To  prevent  this  question 
being  made,  A.  the  tenant  for  life,  conveys  an  estate  to  the  intended  tenant  to 
the  praecipe,  onlv  during  the  joint  lives  of  tlie  tenant  and  gnmtor  or  bargainor. 
This  continues  the  old  reversion  in  the  grantor  or  bargainor,  and  pKserves  the 
powers  relating  to  his  original  estate,  to  which  he  is  restored  on  thie  brBiicii<)f 
the  condition.    It  is  customary  in  tliese  cases  to  declare,  that  the  recovery 
shall  enure  in  the  first  place^  for  corroborating,  strengthening,  and  confirming 
the  estate  for  life  of  the  grantor  or  bargamor,  and  all  other  estates  precedent 
to  the  estate  in  tail  meant  to  be  destroyed,  and  all  powers  and  privileges 
annexed  to  such  estate  for  life,  and  other  precedent  estates. — The  mode  of 
suffering  recoveries  on  a  conditional  estate  of  freeliold  was  in  use  so  early  as 
the  end  of  the  last  century. — [Note  94.] 
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A  LSO,  there  be  other  words  in  a  deede  which  cause  the  tenements  to 
-"  be  conditionalL  As  if  upon  such  feoffment  a  rent  be  reserved  to  the 
feoffor,  Sfc.  and  afterward  this  word  is  put  into  the  deed  (et  puis  soit  mitte 
en  le  fait  *  cest  parol )y  Th4it  if  it  happen  (Quod  si  contin^at)  the  cf  ore- 
said  rent  to  be  bddnd  in  part  or  in  all^  f  that  tlien  it  shall  be  latoful  for 
the  feoffor  and  his  heires  to  enter,  Sfe.  this  is  a  deed  upon  condition. 

"  J^HA  Tifit  happen  (Quod  si  contingat),  4-c."  (Ante  146.  b.) 

This  18  the  fourth  condition  In  deed  set  down  by  our  ^^^'  Entrie 
author  Cong.  65. 

adjudged.  Qood  sii  contingat.  Pasch.  37  £Jiz.  Rot.  354.  inter  Sa^crct  Hares  ia 
Com.  Banco. 

[20471  "  '^^  enter,  4t:."  Hereby  it  is  evident,  that  ^9^  some 
J  words  of  themselves  do  noake  a  condition^  and  some 
other  (whereof  our  author  here  and  in  the  next  Sec- 
tion *  putteth  an  example)  do  notof  themselves  make  a  condition  *  Vid.Sect.  33 r. 
without  a  conclusion  and  clause  of  re-entrie:  and  manie  times 
(si)  makes  a  coiidition,  and  sometimes  a  limitation,  as  hereafter  %^'  ^:.7'  ^'* 
4ui)I  be  Mid  m  this  Chapter.  BmcioMiM^' 

fo.313.  b.    (5  Rep.  9.)- 

Inesse  potest  donationi  modws^  conditio,  site  causa.     *  Sciio  •  4  Mar. 
^ubd  Cut  J  modus  est  (si)  conditio  (quia)  causa.  J>ycr»  138.  b. 

.  Conditio  is  explained  before,     modus  is  at  this  day  properly  Bracton,  ubi 
taken  for  a  moaification,  limitation,  or  qualification,  for  the  supra. 
which  also  the  law  hath  appointed  apt  words;  and  because 
Littleton  speaketh  of  this  also  in  this  end  of  the  Chapter,  I  will 
reserve  this  matter  to  his  proper  ])lace,  where  the  reader  shall 
perceive  excellent  matter  of  learning  touching  this  point. 

Cattsa,  the  cause  or  consideration  of  the  srant.    And  herein 
there  is  a  diversitie  betweene  a  gift  of  lan£i,  and  a  gift  of  an 
annuiiie  or  such  like.    For  example,  if  a  man  grant  an  annuitie 
pro  unS  acrd  terra,  in  this  case  this  word  pro  shewetli  the  Ph>. 
cause  of  the  grant,  and  therefore  amounteth  to  a  condition;  ^4£*3-34' 
for  if  the  acre  of  land  be  evicted  by  an  elder  title,  the  annuitie  (^^41.43- 
shall  cease,  for  cessante  causd  cessat  effecius.  P?owd!^*i4i  a 

And  so  if  an  annuitie  be  granted  pro  decimis,  Sfc.  if  the  gran-  7  Rep.  9.  b. 
tee  (A)  be  unjustly  disturbed  of  the  tithes  the  annuitie  ceaseth.  10.  aS.  b. 
And  so  it  is  if  an  annuitie  be  granted  pro  consilio,  and  the  -^^^^  i44-a- 
grantee  refuse  to  give  counsell,  Uie  annmtie  ceaseth.     So  if  an  p^'^^?'  \ 

9  £.  4.  20.  33  £.  3.  Annu.  30.  14  £.  4.  4.  15  £.  ^.  s.  b.  8  H.  6,  33.  5  £.  3. 
tit.  Ann.  44.  41  £.  3.  19.  33  £/  I.  Avowrie,  343.  3]  £.  4.  49.  33  £.  4.  38. 
35  H.  6.  3.    10 £.  3.  44.    5 E.  3.    9£.  4.  30.    15  £.  4.  9. 

^  annuitie 

*  cest  parol  not  in  L.  and  M.  or  in        t  8fc.  added  in  L.  and  M.  and  in 
iloA.  Roh. 

(A)  Inttcad  (f  grantee,  it  diould  be  grantor,  as  it  sccrru.     Su  Mr.  Ritso's  Intro,  p.  119. 

I-  3 
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annuitie  be  granted  qubd  prastaret  amsUium,  this  makes  the 
grant  conditional!. 

But  if  A,  pro  consilio  impensOfSfc.  make  a  feoffement,  or  a  lease 

for  life,  of  an  acre,  or  pro  und  acrd  teme^  Sfc.  albeit  he  denieth 

counsell,  or  that  the  acre  be  evicted,  yet  A,  shall  not  re-enter,  for 

in  this  case  there  ought  to  be  leffall  words  of  condition  or 

qualification,  for  the  cause  or  consideration  shall  not  avoyd  the 

state  of  the  feoffee ;  and  the  reason  of  this  diversitie  is,  for  that 

the  state  of  the  land  is  executed,  and  the  annuitie  executorie. 

Fleta,  lib.  5.  And  yet  sometime  in  case  of  lands  or  tenements  (cauta)  shall 

cap.  34*  make  a  condition.    As  if  a  woman  give  lands  to  a  man  and  his 

40  ^  n         he^i^y  catud  mairrmonii  praloaUi,  in  this  case  if  she  either 

marrie  the  man,  or  the  man  refuse  to  marriehery  she  shall  hate 
[e]  5  E.  9.  Cui  the  land  again  to  her  and  to  her  heires.  [e]  But  of  the  other 
in  Tita»  34.  tit.  giJe,  if  a  man  give  land  to  a  woman  and  to  her  heires,  causd  Ma- 
6  H  4**1"'     '    ^"«^««  pnOocutiy  though  he  (A)  marrie  her,  or  the  wonum 

refiise,  he  shall  not  have  the  lands  again,  for  it  stands  not  witli 
the  modestie  of  women  in  this  kind,  to  aske  advice  of  learned 
*  la  £.  1. 1.  counsell,  as  the  man  may  and  ought;  ^and  the  rather,  for  that 
Feofieraeuts  in  the  case  of  the  woman  she  may  averre  the  cause,  (for  the 
F.  mTb'  305'  L.  '^^'^^  aforesaid)  aldiough  it  be  not  contained  in  the  deed,  yea 
Vide  Sect.  365.  though  the  feoffement  be  made  without  deed. 
Ad  feciend'  ea  If  a  matt  maketh  a  feoffement  in  fee,  adfaciendttm^  or /aciendo, 
intentione,  &c.  or  ed  inteniionef  6r  ad  effkctunh  or  ad  propositumy  that  toe  feofiee 
I>5^r,  13B.  aiiaU  do  or  not  do  su^  an  act,  none  of  these  words  make  the 
3iH.8!tir.Con-  ^^^  ^  ^^  ^^^  conditionall,  tor  in  judgement  of  law  they  are 
ditioii»  19.  Br.  DO  words  of  condition ;  and  so  it  was  resolved,  HiL  18  E&i.  im 
Pi.  Com.  14a.  Conu  Banco,  in  the  case  of  a  common  person ;  but  in  the  case 
38  H.  6.  33.  of  the  king  ^e  said  or  the  like  words  do  create  a  condition, 
^t^&  Stud  ^^  so  it  is  in  the  case  of  a  will  of  a  common  person,  which 
lib.  9.  cftp.  34.  <^^6  I  myselfe  heard  and  observed. 
97  H.  8.  1 8.  a.  33  £.  3.  Brev.  a^i .  (1  EoIL  Abr.  407, 408, 409, 414).  Moore,  57. 
3  Ico.  33.    3  Rep.  64.  a.     10  Kep.  49.  a.) 

But  for  the  avoy ding  of  a  lease  for  jreares,  such  precise  words 
of  condition  are  not  so  strictly  required  as  in  case  of  freehold 

{/]  yJE,  6.  and  inheritance  [/].    For  if  a  man  by  deed  make  a  lease  of  a 

98^H  ^8  manor  for  y  eares,  in  which  there  is  a  clause  (and  the  said  lessee 

Dier,  37.  a.  '^^^  continually  dwell  upon  the  capitall  messuage  of  the  said 

Sabpoeua  foris-  manor,  upon  paine  of  foifeiture  of  toe  said  terme)  these  words 

fiictane.  amount  to  a  condition. 

Quod  Hon  lio6-  And  so  it  is  if  such  a  clause  be  in  such  a  lease,  Qubd  nan 

bit.    3  £.  6:  licebit,  to  the  lessee,  dare^  vendere^  vel  concedere  statuMf  et  tub 

^{^^'  ft^'  7M?n^j^r»£/!rc/ur^,  this  amounts  to  make  the  lease  for  yeaies  de* 

[g]  Hiil^ioElix  f^^^'b^^y  ^^^  80  ^t  ^^^  adjudged  in  the  court  of  common  pleas  [g] 

Rot.  1610.  ^^  queen  Elizabeth's  time;  and  the  reason  of  the  court  was, 

inter  Browne  that  a  lease  for  yeares  was  but  a  contract,  which  may  befin  by 

^.  J  ^?*!Ji  word,  and  by  word  may  be  dissolved. 

Vid^Pl.  Conv 

14s.  Br.  and  Bcstone^t  case. 

(A)  Hert,  it  uemt,  the  test  thould  be  read  at  if  the  wordi,  though  he  do  not  marrie  her, 
had  been  uied  by  hard  Coke. 


Sect. 


L,  5.  C.  6.  Sect.  33 1 .     upon  Condition.    [204.  b.  205.  a. 


D 17T  tJtere  is  a  divenitie  between  this  word  si  contingat,  &c.  and  tlie 
-^  words  next  aforesaid^  S^c.    For  these  words,  si  contingat,  &c.  me 
naught  worth  to  such  a  conditiony  unlesse  it  hath  these  words  following. 
That  it  shall  be  lawfullfor  the  feoffor  and  his  heires  to  enter,  S^c.    But  m 
the  cases  aforesaid,  it  is  not  necessarie  by  the  law  to  put  such  a  clause, 
scilicet,  that  the  feoffor  and  his  heires  mau  enter,  ^c.  because  they  may  do 
this  by  force  of  the  words  {foresaid,  for  that  they  containe  in  themselves  a 
eonditian  (pur  ceo  que  ik  impreignont  *  a  eux  znesmes  en  ley  un  con- 
•dition),  scilicet,  that  the  feoffor  and  his  heires  may  enter,  S^x,     Yet  it  is 
commonly  used  in  all  such  cases  foresaid  to  put  the  clauses  in  the  deeds 
(.de  mitter  f  les  clauses  en  les  faits),  scilicei,  if  the  rent  be  behind,,  S^c. 
that  it  shall  be  lawfuU  to  the  feoffor  and  his  heires  to  enter,  Sfc.    And  this 
is  well  done,  for  this  intent y  to  declare  and  expresse  to  the  common  people, 
who  are  not  learned  in  the  law,  of  the  manner  and  condition  ofthefeoffe- 
merit  (put  declarer  et  expresser  a  les  lays  gents,  que  ne  sent  apprises  J 
en  la  ley,  ||  de  le  manner  et  le  condition  de  le  feoffment),  8^c.    As  if  a 
man  seised  of  land  letteth  the  same  land  (sicome  home  seisie  de  terre  § 
lessa  mesme  la  terre)  to  another  by  deed  indented  for  term  of  yeares, 
rendering  to  hin^  a  certaine  rent,  it  is  used  to  be  put  into  the  deed,  that  if 
the  rent  be  behind  at  the  day  of  payment,  or  by  the  space  of  a  weeke  or  a 
month,  S^c,  that  then  it  shall  be  lawftUl  to  the  lessor  to  distreine,  S^c.  **yet 
the  lessor  may  distreyne  of  common  right  for  the  rent  behind,  Sfc.  though 
such  words  were  not  put  tnto  the  deed^  ^c. 


r^Odl]       f^**Itis  not  necessarie  by  the  iato  to  tfut  such  clause, 


Sfc"     Quig  dubitationis  causa  ioUendiS   inseruntur, 
cammunem  legem  non  Uedunt*    Et  expressio  eorum  qua 
taeU^  ittsunt,  nihil  operatur. 


**  Ora months  S^c'*  Here  albeit  the  clause  of  distresse be 
added,  that  if  the  rent  be  behind  by  the  space  of  a  week  or  a 
OMXith,  that  the  lessor  may  distrame,  yet  he  m^y  distraine 
within  the  week  or  month,  because  a  distresse  is  incident 
of  common  right  to  every  rent  service.  And  the  words  be  in 
the  affirmative,  and  therefore  cannot  restraine  thatwliich  is 
incident  of  common  right. 

.    The  other  (t^c.)  in  this  Section  upon  that  which  hath  been 
said  are  evident. 

■  Sect. 

^  h-'-en  in  iU  0»d  M.  and  RxA.  ||  de  la  manner— ie  matere  tn  X.  am/ 

t  les— Cieli  in  L.  and  M,  and    M.  and  RoL 
Meh.  \  come  de  franktenement  added  in 

t  ta  h'-de  ik  L,  oim^  Af.  de  la  in    L.  and  M.  and  RiA. 
Bok.  •*  >|9m/ added  in  Iir.  and  M.  and  Rofa« 

i'4 
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Sect.  332. 

TTE  M,  if  a  feoffment  be  made  upon  such  condition  (si  *  feoffment  soit 
•^  fait  t  BUT  ticl  condition),  that  if  the  feoffor  pay  to  the  feoffee  at  a 
certain  day  f  S^c.  ^o  pounds  of*  money,  that  then  the  feoffor  may  re-enter,  Ifc. 
in  this  case  the  feoffee  is  called  tenant  in  morgage,  which  is  as  much  to 
say  in  French  as  mortgage,  and  in  Latiiie  mortuum  vadium  (i).     And  it 

seemeth 

*  ascun  added  in  Roh.  but  not  in  L.        t  a  ascun  home  added  in  Roh.  but 
and  M.  not  in  L.  and  M» 


(i)  Few  parts  of  the  law  lead  to  the  discussion  of  more  extensive  or  useful 
learning  than  the  law  of  mortgages.  The  nature  of  these  notes  neither 
rec^uires  nor  admits  of  more  than  some  few  general  observations: — ist,  Upon 
the  oriein  of  mortgages  :«— sdly,  On  what  constitutes  a  mortgage : — 3d]y,  On 
the  di&rent  estates  of  the  mortgagor  and  mortgagee: — 4thly,  On  the  nature 
of  an  eauity  of  redemption: — and  5thly,  On  general  devises  by  mortgagees 
in  fee  of  their  real  estates. 

1st.  As  to  the  origin  of  mortgages ;— from  what  is  said  of  them  in  thb 
Chapter,  it  appears  that  they  were  introduced  less  upon  the  model  of  the 
Roman  pi^ntu,  or  hypotheca,  than  upon  the  common  law  doctrine  of  condi- 
tions.— This  circumstance  has  had  a  very  important  influence  on  the  English 
law  respecting  conveyances  bv  mortgage.  In  the  ci<^il  law,  when  a  mortgage 
is  executed,  the  debt  intended  to  be  secured  by  it,  is  considered  to  be 
the  principsj,  and  the  securities  are  considered  as  adjuncts,  depending,  for 
their  existence,  on  the  existence  of  the  debt.  The  consequence  is,  that,  when 
the  debt  is  discharged,  the  securities,  and  all  the  estates,  interests,  liens,  and 
charges  created  by  them,  are  extinguished ;  or,  to  use  the  language  of  the 
civil  law,  are  confounded ;  and,  from  that  time,  have  no  legal  existence.  In 
this  light,  speaking  generally,  when  the  rights  of  third  persons  do  not  inter- 
fere, the  debt  and  security  are  viewed  by  courts  of  equity.  But,  in  courts  of 
law,  the  land  alone  is  considered,  and  the  mortgagor  is  treated  as  a  grantor, 
and  the  mortgagee,  as  a  grantee  of  an  estate  on  condition.  Immediately,  on 
the  execution  of  the  mortgage,  the  land  vests  in  the  mortgagee. — ^If  the  money 
is  paid  on  the  very  day  appointed  for  the  payment  of  it,  the  condition  is  said 
to  be  performed,  and  tlie  mortgagor,  as  in  any  other  case,  where  the  grantee 
of  land  on  condition  performs  the  condition,  may  enter  on  the  land  and  hold 
it,  as  of  his  former  estate.  If  the  money  be  not  paid  at  the  time,  then,  at  law, 
the  land  is  discharged  of  the  condition ;  it  becomes  absolutely  vested  in  the 
mortgagee ;  the  mortgagor  has  no  legal  right  to  repossess  himself  of  it  by 
payment  of  the  money ;  and  the  estate,  for  all  legal  purposes,  remains  in  the 
mortgagee,  and  can  only  be  re-vested  in  the  mortgi^or  by  a  re-conveyance 
from  the  mortgagee. — But,  in  the  view  of  a  court  of  equity,  the  land,  imme- 
diately on  the  payment  of  the  mortgage  debt,  becomes  Uie  absolute  property 
of  the  mortgagor;  and  a  court  of  equity  will  decree  the  mortgagee  to  re-convev 
it  to  him,  and  account  to  him  for  the  intermediate  profits. — ^In  a  case,  on  wfaick 
the  present  annotator  was  consulted,  a  mortgagor  in  fee  died  without  an  heir, 
.  and  intestate  as  to  his  real  estate;  a  commission  of  escheat  was  issued  and  an 
inquisition  held.  The  three  commissioners,  who  were  gentlemen  of  the  highest 
consideration  in  the  profession,  were  of  opinion  that  the  crown  was  not  entitled 
to  the  equity  of  redemption.  The  jury  found,  and  the  sheriff  returned  accord- 
ingly;  and  Mr.  Perceval,  the  attorney-general,  who  was  fully  apprized  of  the 
circumstances  of  tlie  case,  declined  traversing  the  inquisition. 

adlv, 
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9eemeih  that  the  cause  why  it  is  called  mortgage  is,  for  that  it  is  doubtfiil 

whether. 


sdly,  As  to  tohat  constitutes  a  mortgage  ;«-no  particular  words  or  form  of 
conveyance  are  necessary  for  this  purpose.    It  may  be  laid  down  as  a  general 
rule,  and  subject  to  very  few  exceptions,  that,  wherever  a  conveyance  or 
assignment  of  an  estate  is  originally  intended  as  a  security  for  money,  whether 
this  intention  appears  from  uie  deed  itself,  or  by  any  other  instrument,  it  is 
always  considered  in  equity  as  a  mortgage,  and  redeemable  ^  even  though  there 
is  an  express  agreement  of  the  parties,  that  it  shall  not  be  redeemable,  or  that 
the  rieht  of  redemption  shall  be  confined  to  a  particular  time,  or  to  a  particular 
descnption  of  persons.    See  Newcomb  r.  Bonham,  i  Vern.  7.,i2i4.    2  Ca.  in 
Chan.  58. 159.  Howard  v.  Harris,  1  Vern.  33. 190.  2  Ca.  in  Chan.  147.  Talbot 
V.  Braddyly  1  Vern.  183. 394.  Barrel  v.  Sabine,  1  Vern.  268.  Manlovet?.  Ball  &c 
Brutoh,  2  Vern.  84*  Jennines  v.  Ward,  ibid.  52a  Price  v.  Perrie,  2  Freeman,  258. 
Francklyn  v.  Fern,  Barnard.  Cha.30.  Clench  v.  Witherly,  Cas.  temp.  Finch,  376k 
Cooke  o.  Cooke,  2  Atk.  67.  Mellor  v.  Lees,  2  Atk.  494.  Cotterell  v.  Purchase, 
Cas.  temp.  Talbot,  61.  Endsworth  r.  Griffiths,  1  Bro.  Par.  Ca.  149.  F3oyer  m 
Layii^ton,  1  P.  W.  268.    In  many  of  these  cases  the  courts  have  found  it 
necessary,  not  only  to  apply  their  general  principles,  but  to  determine  the 
fiict,  whether  the  conveyance  was  intended  as  an  absolute  sale,  or  as  a  security 
for  the  money.     If  the  money  paid  by  the  grantee  was  not  a  fair  price  for  th^ 
absolute  purchase  of  the  estate  conveyed  to  him ;  if  he  was  not  let  into  the 
immediate  possession  of  the  estate ;  i^  instead  of  receiving  the  rents  for  his 
own  benefit,  he  accounted  for  them  to  the  grantor,  and  only  retained  the 
amount  of  the  interest ;  or,  if  the  expense  of  preparing  the  deed  of  con- 
vevance  was.  borne  by  Uie  grantor ;  eadi  of  these  circumstances  Ivts  been  con^ 
siaered  by  the  courts  as  tending  to  prove  that  the  conveyance  was  intended  to 
be  merely  pignorititious.— It  seems,  nowever,  to  be  settled,  1st,  thai;  a  bond  file 
purchaser  of  an  estate  or  interest,  will  not  be  considered  a  mortgagee,  on 
account  of  a  right  to  re-purchase  being  given  to  the  vendor,  though  at  an  adf- 
vanced  price.  Vemer  v.  Wiostanley,  2  Sch.  &  Lefroy,  393.   And  2dly,  That, 
where  the  mortgagee,  or  trustee  for  him,  is  authorized  to  sell,  if  the  money  b^ 
not  paid  at  a  particular  time,  he  may  make  a  good  title  to  a  purchaser,  though 
the  mortgagor  do  not  join  in  the  conveyance.   Clay  v.  Sharpe,  Cha.  ]M[.  Term, 
1802,  reported  by  Mr.  Sugden  in  his  Law  of  Vendors,  4th  ed.  App.  N*XIII., 
3dly,  As  to  the  nature  of  the  estates  of  the  mortgagor  and  mortgagee ; — it 
was  not,  till  lately,  accurately  settled.     It  was  formerly  contended,  tliat  the 
mortgagor,  after  forfeiture  of  the  condition,  had  but  a  mere  right  to  reduce 
the  estate  back  to  his  own  possession,  by  payment  of  the  money*    It  is  now 
established,  that  the  mortgagor  has  an  actual  estate. in  equity^  which  may.bf 
devised^  gnmted,  and  entailed ;  that  the  entails  of  it  may  be  barred  by.fine  ana 
recoveiT ;  but,  that  he  only  holds  the  possession  of  the  land,  and  receives  the 
rents  or  it,  by  the  will  or  permission  of  the  mortgagee,  who  may  by  ejectment;, 
without  giving  any  notice,  recover  against  him  or  nis  tenant.    In  this  respect 
the  estate  of  a  mortgagor  is  inferior  to  that  of  a  tenant  at  will.    In  equity,  the 
mortgagee  is  considered  as  holding  the  lands  only  as  a  pledge  or  security  for 
payment  of  his  money.    Hence  a  mortgage  in  fee  is  considered  only  as  per- 
sonal estate  in  equity,  though  the  legal  estate  vests  in  the  heir,  in  jpoint  of  law. 
Hence  also,  a  mortgagee,  though  in  possession,  will,  in  case  of  a  livin2  vacai^t, 
be  compelled  in  equity  to  present  the  nominee  of  the  mortgagor  to  it, — «ven 
though  nothing  but  the  advowson  is  mortgaged  to  him.    On  the  same  prin* 
ciple  there  b  a  possessio  fratris ;  and  tenancy  by  the  curtesy,  of  an  equity 
or  redemption.    Casborne  v.  Scarfe,  1  Atk.  603.    Keech  v.  Hall^  P^ug*  31. 
Moss  v.  Gallimore,  ibid.  266.      Amherst  v.  Dawllng,  2  Vern.  40  il      Gaily 
V.  Selby,  1  Stran.  403.     Gardiner  v.  Griffith,  2  P.  Will.  404.     Mackenzie  v. 
Robibson,  3  Atk. '559.— In  this  liight  the  legislature  has  viewed  thi^  different 

estates 
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ithether  thefeqffbr  will  jfoy  (si  le  feoffor  X  ▼ovt  pmyer)  at  the  Bm/  UmiUd 
9uck  sum  ornot:  and  if  he  doth  not  pay,  then  the  land  which  is  fut  in 
phdgt  upon  conditumjor  the  payment  0f  the  money  ^  is  taken  from  htm  for 
ever^  and  so  dead  K  to  him  upon  cowUtum,  S^c,  And  if  he  doth  pay  the 
nwney,  then  the  pledge  is  dead  as  to  the  tenant^  i^c. 

[«]  OkDviL  Rh.  «<  Mortgage  ^  k  derived  [c]  of  two  French  words,  vis.  mori^ 
lo.  cq>.  ^.  &  |||2|.  |g  fnoriuumy  and  gage^  that  is  vadiumy  or  pignus*  And  it  is 
97.  '^  ^^  ^  '  called  in  Latine morhttim  vadutmy  or  morgagium.  Now  it  is  called 

here  mortgage  or  mor^tacfii  oadiaiii,  both  for  the  reason  here  ex- 
pressed by  Littleton^  as  also  to  distinguish  it  from  that  which  is 
called  vivum  vadium.  Vvvum  autem  didtur  vadiuTHy  quia  maiquam 

moritur 

%  Yojrt— poet  in  L*  and  M.  and    he  doth  pay  the  moneys  then  the  pledge 
,JML  .  is  deadfikot  in  L.  and  M.  or  Rm. 

H  to  hm  upon  condition,  S^c.  and  if 


estates  of  mortgagor  and  mortgagee  in  die  statutes  of  the  4th  &  5th  of  Will, 
and  M.  &  16,  and  7  Ann.  c.  19. 

4tfal7.  As  to  the  nature  of  an  equity  of  redemption ; — originally  there  was  no 
right  of  redemption  in  the  mortgagor.  Lord  Hale,  in  the  case  of  Ros- 
earrick  v.  Barton,  1  Chan.  Ca.  2 19.  says,  that  in  the  14th  year  of  Ridiard  II. 
4ie  pariiament  would  not  admit  of  redemption.    See  the  printed  Rolls,  vol.  3. 

5.  259.  It  was,  however,  admitted  not  lon^  after.  But,  after  its  admission, 
*  the  money  was  not  paid  at  the  time  appomted,  the  estate  became  liable,  in 
tile  hands  of  the  mortgagee,  to  his  legal  charges,  to  the  dower  of  his  wife, 
and  to  escheat ;  and  it  was  an  opinion,  that  there  was  no  redemption  agamst 
diose  who  came  in  by  the  post.  This  introduced  mortgages  for  long  terms  of 
years.  These  are  attended  with  this  particular  advantage,  that,  on  the  deadi 
of  the  mortgagee,  the  term  and  the  neht  in  equity  to  receive  the  mortgagr 
"debt  veat  in  tiie  same  person :  whereas,  m  cases  of  mortgages  in  fee,  the  estate, 
on  the  death  of  the  mortgagee,  goes  to  his  heir,  or  devisee,  and  the  money  is 
payable  to  his  executor  or  fulministrator.  This  produces  a  separation  of  rignts, 
ihat  is  often  attended  with  ?reat  inconvenience,  both  to  the  mortgagor  and 
mor^agee.  On  the  other  hand,  in  case  of  mortgages  for  years,  there  is  tfiis 
defect,  that,  if  die  estate  is  foreclosed,  the  mort&;agee  will  be  only  entitled  for 
hb  term. — The  difference  between  a  trust  and  an  equity  of  redemption,  is 
observed  by  lord  Hale,  in  the  case  of  Pawlett  and  the  Attomey-genend, 
Hard.  465.-^In  respect  to  die  right  of  the  widow  of  a  mortgagee  in  fee  to  her 
dower,  she  is  certainly  entitled  to  it  at  law ;  but  it  is  so  clear,  that,  if  she 
'diould  attempt  to  recover  it  by  a  writ  of  dower,  a  court  of  equity  would  stay 
die  proceeding,  that,  hi  accepting  tides,  it  is  never  attended  to»  The  same 
<)|bsemdon  applies  to  the  husband'Ss^tate  by  the  curtesy,  after  his  wife's 


5tUy*  It  now  appears  to  be  settled,  that  estates  in  mortgage  and  trust  estates, 
it^Upass  bji  a  demsein  general  terms,  unless  an  intention  to  the  contrary  can  be 
injkrredt  either  from  expressions  in  the  will,  or  from  the  objects  of  the  devise. 
Marioi^  t.  Smith,  a  Peere  WDUams,  igS.  Att.  Gen.  v.  Philips,  heard  in  Cha. 
on  die  16th  Nov.  1767.  Ihike  of  Leeds  v.  Munday,  3  Ves.  348.  5  Ves.  341 . 
Exparte  Serglson,  4  ves.  147.  Att.  Gen.  v.  Bowyer,  5  Ves.  300.  Att  Gen. 
r.  Bmlei%  5  ves.  399.  Braybrooke  r.  Inskip,  8  Ves.  437.  Att.  Gen.  c.  Vigors, 
H  Ves.  283. '  Ex  parte  Morgan,  10  Ves.  101.  Broome  v.  Monk,  10  Ves.  605. 
;  ftbe  on  ifae  demise  of  Read  v.  Heed,  8  Dum.  and  East,  1 1 8. — To  prevent  any 
qnestion  of  this  kind  from  arising,  it  is  advisable,  that  in  wilfa  tnere  idiould 
be  on  express  driMe  of  die  estates  held  by  the  testator  in  trust  or  morlMge. 
-fltotegft.] 
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iiior«r^  ex  aUqttA  parte  ouod  ex  suit  prortntubus  acmdratur.  As 

if  a  man  borrotr  a  hunared  pounds  of  another,  ana  maketh  an 

tttate  of  lands  unto  him,  untill  he  hath  received  the  said  sum 

of  the  issues  and  the  profits  of  the  Uind,  so  as  in  this  case 

neither  money  nor  land  dieth,  or  is  lost,  (whereof  Zt^teon  hath 

spoken  [dj  before  in  this  Chapter)  and  therefore  it  iir  called  M  Vid.  Sect. 

vivum  vadium.  3S7* 


p05:i  K^  Seel.  333. 

ydliSOy  as  a  man  may  make  a  feoffment  in  fee  in  morgage,*80  a  man 
may  make  a  giji  in  tayle  in  morgage,  and  a  lease  for  terme  of  Ufe, 
or  for  terme  of'  yeares  in  morgage.  -^And  all  such  tenants  are  called 
tenants  in  morgage,  according  to  the  estates  which  they  have  in  the 
land,  Sfc, 

This  Section  upon  that  which  hath  been  said  needeth  no  fur- 
ther explication. 


Sect.  334. 

j^liS  Of  if  a  feoffment  he  made  in  morgage  upon  condition,  that  th 
f^ff^  shall  pay  such  a  sum  at  such  a  day,  ifc,  as  is  betaoeen  them  by 
their  deed  indented,  agreed  and  limited  (come  est  j;  enter  eux  per  Jour 
fait  endent  accorde  et  limit)^  although  the  feoffor  dyeth  before  the  day 
of  payment,  S^c.  yet  if  the  heire  of  the  feoffor  (uncore  si  le  heire  \  (e 
leofibr)  fay  the  same  sum  of  money  (mesme  le  suin];ne  ^  de  mon^)  at 
the  same  day  to  the  feoffee,  or  tender  to  him  the  money,  and  the  feoffee 
refuse  to  receiw  it,  then  may  the  heir  et^er  into  the  iand\  and  yet  the 
condition  is,lhat  if  the  feoffor  shall  jpiy  such  a  sum  at  such  a  aay,  SfC^ 
not  nuddng  mentioti  in  the  eotulitian  of  any  payment  to  be  made  by  his 
heir,  hut  for  that  the  heir  hath  interest  of  right  in  the  condition,  Sfc.  and 
the  intent  was  but  that  the  money  should  bepayd  at  the  day  assessed,  l^e, 
and  the  feoffee  hath  no  more  iosse,  if  it  be  paid  by  the  heir,  than  if  it 
were  paid  by  the  father,  Spc.  therefore  if  the  heir  pay  the  money,  or  tender 
the  money  at  the  day  limited,  &c.  and  the  other  refuse  it,  he  may  enter,  t^c. 
But  if  a  stranger  of  his  own  head,  who  hath  not  any  interest,  ifc.  will  ten^ 
der  the  qforesaid  money  to  the  feoffee  (voile  tender  les  **  avaiU;dit3  denieia 
1^1  feoffee)  €U  the  day  appointed,  the  feoffee  is  not  bound  to  receive  it  (le 
feoffee  n'eatft  |MU9  tenus  de  ceo  receiver). 

"  THA  T 

*  soMfnattmtiymdheagi/l  in  tayle  §  de  money  not  in  L,  and  M.  or 

in  morgage  not  in  L.  and  M.  or  Ron.  R^.                                             < 

f  And  not  m  L.  and  M.  or  Roh.  ^  avahidits  hot  in  L.  and  M.  but  in 

t  ^ter — ^pereater,  L,  and  Af.  and  Roh. 

Jtoh.  ft  pas  n<^  in  Ir.  and  M.  but  in 

.n  da addedin  L.  and  M,  and  Aok.  Roh.               - 
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«7H.8.i9.b.     «  ^HAT  the  fe^r  shall  pai/  at  suck  a  da^y  S^c"  Albeitcon- 
Ub.6.fol.9i.        -*   ditions  be  not  favoured,  yet  they  are  not  alwayes  taken 
ORoa  4^     literally,  but  in  this  case  the  law  enableth  the  heir  that  was  not 
,        -  4    '^     named  to  perform  the  condition  for  four  causes  (i)  f . 
<Post.  819.  b.)        First,  Because  there  is  a  day  limited,  so  as  tHe  heir  commeth 

within. the  time  limited  by  the  condition,  for  otherwise  he  could 
not  do  it,  as  shall  be  said  hereafter  in  this  Chapter. 

Secondly,  For  that  the  condition  descends  unto  die  heir,  and 
therefore  the  law  that  giveth  him  an  interest  in  the  condition, 
giveth  him  an  abilitie  to  perform  it.  , 

Thirdly,  For  that  the  leoffee  doth  receive  no  damage  or  pre- 
judice thereby  (all  these  reasons  are  expresly  to  be  collecteu  out 
of  the  words  of  Littleton),    And  these  things  being  observed, 

Fourthly,  The  intent  and  true  meaning  of  the  condition  shall 
be  performed.  And  where  it  is  here  said,  that  tlie  heir  may 
tenfder  at  the  day  limited^  SfC.  herein  is  implyed,  that 
1:9*  the  executors  or  administrators  of  the  moreagor,  f^O^TI 
or  in  default  of  thiem  the  ordinary  may  also  tender,  &<  i  o  J 
[/]  Vid.  Sect,  shall  be  said  ^/]  hereafter  in  this  Chapter.  But  what 
337*  if  the  condition  had  been,  if  the  morgagor  or  his  heirs  did 

pay,  &c.  and  hs  dyed  before  the  day  without  heir,  so  as  the 
condition  became  impossible,  here  it  is  to  be  observed,  that 
where  the  condition  becometh  impossible  to  be  performed  by  the 
act  of  God,  as  by  death,  &c.  the  state  of  the  feoffee  shall  not 
be  avoyded,  as  shall  be  said  hereafter  in  this  Chapter.  And 
therefore  the  law  here  inableth  the  heir  (of  whom  no  mention 
was  made  in  the  condition)  to  performe  the  condition,  lest  the 
inheritance  should  be  lost,  wherein  divers  diversities  are  worthy 
of  observation  (1). 

First, 

(l)  f  F.  T«  15  i/oc.  After  covenant  to  stand  seised  to  the  use  of  B.  and  his 
heirSf  toith  proviso  of  revocation  on  payment  to  B.  and  his  assigns ;  B.  dies ;  he 
may  tender  to  the  heir^  and  revoke.  Aliens  case.  Ley,  $5.  b.  Hal.  MSS.— 
[I^te97.] 

(1)  Lord  Coke  here  considers  the  effect  of  impossible  conditions.     1st.' 
Where  they  are  possible  at  the  time  of  their  creation,  but  afterwards  become 
tn^possible ;  and  ne  distinguishes  that  impossibility  which  is  produced  by  the  act 
of  God,  and  that  which  is  produced  by  the  act  of  the  party.   2diy«  When  they 
are  impossible  at  the  time  of  their  creation,    ddly.  When  they  are  against  law, 
either  as  tnala  prohibita,  or  mala  in  se.  4thly.  When  they  are  repugnant  to  the . 
grant  by  which  they  are  created,  or  to  the  estate  to  which  they  are  annexed. 
It  should  be  observed,  that  a  condition  is  then  only  considered  in  the  eye  of  the 
law  as  impossible  at  the  time  of  the  creation,  if  it  cannot  by  any  means  take 
effect.    Such  is  the  case  put  by  lord  Coke,  that  the  obligee  shall  go  from  the 
church  of  St.  Peter  at  Westminster  to  the  church  of  St.  reter  at  Rome,  within 
thriee  hours.   -But,' if  it  only  be  in  an  high  degree  improbable,  and  such  as  is 
beyond  the  power  of  the  obligee  to  effect,  it  is  not  then  considered  as  impos-' 
aible.    See  the  cases  of  this  nature  in  1  Roll.  Abr.  419, 430. — It  is  said,  that 
if  the  condition  of  a  bond  be  to  pay  a  certain  sum,  or  to  do  any  other  act,  out 
of  his  majesty's  dominions,  the  condition  is  void,  and  the  bond  is  single,  be- 
cause the  performance  of  it  cannot  be  tried.  See  21  Edw.  4.  10. — It  was  upon 
a  similar  principle,  that  if  a  man  professed  himself  a  monk  in  a  religious  house . 
beyond  seas,  it  was  no  disability,  because  the  fact  could  not  be  tried.    For  * 
the  only  method  which  the  law  had  to  know  if  a  man  was  professed,  was  to 
issue  a  writ  in  the  king**s  name  to  the  bishop  of  the  diocese,  commanding  him 
to  certify,  if  such  a  monk  was  professed,  in  such  a  house,  in  such  a  place, 

within 
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First,  between  a  condition  annexed  to  a  state  in  lands  -  or 
tenements  upon  a  feoffment,  gifl  in  taile,  &c.  and  a  condition  of 
an  obligation,  recognizance  or  such  like,   [g]  For  if  a  condition  |^]  PI.  Com.    ^ 
annexed  to  lands  be  possible  at  the  making  of  the  condition,  and  45^*    Wrutlie't 
become  impossible  by  the  act  of  God,  yet  the  state  of  the  feoffee,  ^^'^ 
&c.  shall  not  be  avoyded.    As  if  a  man  maketh  a  feoffixkent  in  j^  h.  7.^'. 
fee  upon  condition,  uiat  the  feoffor  shall  within  one  year  go  to  14  £.  4.3. 
the  citie  of  Paris  about  the  affisiires  of  the  feoffee,  and  presently  38  H.  6.  >•  3. 
after  the  feoffor  dyeth,  so  as  it  is  impossible  by  the  act  of  God 
that  the  condition  should  be  performed,  yet  the  estate  of  the 
feofiee  is  become  absolute ;  for  though  the  condition  be  subse- 
quent to  the  state,  yet  there  is  a  precedency  before  the  re-entir, 
viz.  the  performance  of  the  condition.    And  if  the  land  should 
by  construction  of  law  be  taken  from  the  feoffee,  this  should  work 
a  damage  to  the  feoffee,  for  that  the  condition  is  not  performed 
which  was  made  for  his  benefit.    And  it  appeareth  by  Littleton^ 
that  it  must  not  be  to  the  damage  of  the  feoflee ;  and  so  it  is  if    * 
the  feoffor  shall  appeare  in  such  a  court  the  next  term,  and 
before  the  day  the  feoffor  dyeth,  the  estate  of  the  feoffee  is  abso- 
lute.   [A]  But  if  a  man  be  bound  by  recognizance  or  bond  with  [^]  15  H.  7. 18. 
condition  that  he  shall  appear  the  next  term  in  such  a  court,  3i  H.  6. 
and  before  the  day  the  conusee  (A)  or  obligor  dveth,  the  reco^-    18  R '4. 17. 
nizance  or  obligation  is  saved ;  and  the  reason  of  the  diversitie  is,  g  eiu.  a6a. 
because  the  state  of  the  land  is  executed  and  settled  in  the  feoffee,  D>-er,  nb.5.  aa. 
and  cannot  be  redeemed  back  aeain  but  by  matter  subsequent,  Laughter'icaae. 
viz,  the  performance  of  the  condition.  But  the  bond  or  recogni-  3®  "*  ^'  *' 
zance  is  a  thing  in  action,  and  executory,  whereof  no  advantage 
can  be  taken  untill  there  be  a  default  in  the  obligor;  and  there-  Fleta,  lib.4.  rap. 
fore  in  all  cases  where  a  condition  of  a  bond,  recognizance,  &c.  ^  S^"**^^!,- 
is  possible  at  the  time  of  tlie  making  of  the  condition,  and  before  g^p^^^^"' "  * 
the  same  can  be  performed,  the  condition  becomes  impossible  by 
the  act  of  God,  or  of  the  law,  or  of  the  obligee.  Sec.  there  the 
obligation,  &c.  is  saved.    But  if  the  condition  of  a  bond,  &a  be 
impossible  at  the  time  of  the  making  of  the  condition,  the  obli- 
gation, &c.  is  single.     And  so  it  is  in  case  of  a  feofiment  in  fee 
with  a  condition  subsequent  that  is  impossible,  the  state' of  the 
feoffee  is  absolute :  but  if  the  condition  precedent  be 
r206>7i  unpossible,  no  t^**  state  or  interest  shall  grow  there- 
L  b    J  ^P^**'     ^^^  to  illustrate  these  by  examples  you  shall  (i  I«>n.  aag. 
understand.    If  a  man  be  boundf  in  an  obligation,  &c.  ^^^'^^'-ot 
with  condition  that  if  the  obligor  do  go  from  the  church  of  tgi^B^AS  ' 
14  H.  8.  28.        10  H.  7.  32.       4  H.  7. 4.       8  B.  4. 1.      a8  H.  8.  35.  lib.  5.  (0^33 
Laughter's  case,  &  75.     39  H.  3.  5,       17.H.6.  Obligat.  18.    5  El.  Dier»333.  ' 

St.  Peter 

(A)  Jnttead  of  conusee  it  ifumld  be  conasor,  at  it  seems.    See  Mr,  Httoo's  ItOr.  p.i  19. 

'■■■■■'■  '  .1  ^^^m-m^^^^i^mm^^^i^fmm- 


within  his  diocese.  But  this  method  could  not  be  used  with  respect  to  foreign 
professions,  as  tlie  bishop  w.a8  not  bound  to  obey  the  king's  writ,  and  mi^t 
certify  either  true  or  false,  without  subjecting  himself  to  punishment.  For 
this  reason,  no  notice  was  taken  in  our  law  of  foreign  profession. — Thus 
L.  Rolle,  2  Abr.  43.  says,  *^  If  an  Englishman  goes  into  1* ranee,  and  Uiere 
*<  becomes  a  monl^  he  is,  notwithstanding,  capable  of  a  grant  in  England ; 
**  for  that  such  profession  is  not  triable;  and  also,  for  that  all  profession  is 
'*  taken  away  by  the  statute;  and,  by  our  religion,  now  receivea,  such  vows 
**  and  profession  are  held  void.  I  have  beared/^  continues  he,  **  that  this  tras 
^*  in  44  Eliz.  in  one  Ley's  case,  resolved  accordingly  by  all  the  justices  in 
**  Chancery-lane. "--[Note  98.] 
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St.  PeUr  in  Watmnster  to  the  church  of  St.  Peier  in  Rome 
irithin  ^ree  hours,  that  then  the  obligation  shall  be  voyd.  Th^ 
condition  is  vojrde  and  impossible,  and  the  obligation  standeth 
good. 

And  so  it  is  if  a  feoffinent  be  made  opon  condition  that  the 
fec^Eee  shall  go  as  is  aforesaid,  the  state  of  the  feolfee  is  abso- 
lute, and  the  condition  impossible  and  vojfde. 
*  PL  Com.  Fol-  *  If  a  man  make  a  lease  for  life  upon  condition  that  if  the  lessee 
ler'scase,  S79.  go  to  Reme^  as  is  aforesaid,  that  then  he  shall  have  a  fee,  ^e 
(i^^'^^f'  condition  precedent  is  impossible  and  voyde,  and  therfore  no 
b  ti80 '^'^^    fee  simplexsan  grow  to  the  lessee. 

35  H»  6.  tit.  If  <^  n^an  make  a  feoffinent  in  fee  upon  condidcm  that  the  feoffee 

Barre,  fl6&.  shall  reHeofeofe  him  before  such  a  day,  and  before  the  dav  the 
37  H.  6.  Barre,  leoffor  disseise  the  feoffee,  and  hold  him  out  by  force  untiJl  the 
oEl  D  ^r^ala  ^^  ^  P^^'  ^  ^^^^  ^^  ^^  feoffise  is  absolute,  for  '« the  feoffor 
s8  H.  1.^30.  ^  ^^  cause  wherefore  the  condition  cannot  be  performed,  and 
(8thRep.83.8.  therefore  shall  never  take  advantage  for  non-performance 
9s.  a.  Hob.  94.)  thereof  [i]*"  And  so  it  is  if  A.  be  bound  to  B,  tliat  /.  ;$•  shall 
M  ^n'  ^  ^BEMtry  Jane  G.  before  such  a  day,  and  before  the  day  B,  marry 
11  H  4!  57!*^^'  ^'^  *^^'^'  ^^  ^^^  ^^^  ^^  advantage  of  the  bond,  for  that  he 
in  protection,  himself  is  the  .moan  that  the  condition  could  not  be  performed. 
10  H.  7. 18.       And  this  is  regularly  troe  in  all  cases.  ^ 

(DocPla-aqo.)      But  it  is  commonly  holden  [k]  that  if  die  condition  of  a  bond, 
britPn  FIc"?     ^^'  ^  against  law,  that  the  bond  itsdf  is  voyd. 
ubi  rapra.  ^  *'        ^^^  herein  the  law  distinguisheth  between  a  condition  against 
Bracton,  lib.  3.    law  for  the  doing  of  any  act  that  is  malum  in  «e,  and  a  condition 
ibi.  100.  against  law  (that  concemeth  not  any  thxn|^  that  is  malum  in  se) 

a  V '  ^  ^  .       but  therefore  is  against  law,  because  it  is  either  repugnant  to  the 

9  E.  4  2?  &  3.  *^^^  ^^  against  some  maxime  or  rule  in  law.  Ana  tlierefore  the 
4  H.  7. 4.  b.  '    common  opinion  is  to  be  understood  of  conditions  against  law 

10  H.  7.  aa.  for  the  doing  of  some  act  that  is  malum  in  se,  and  yet  therein  also 
1 4  H.  8.  a8.  the  law  distinguisheth.  As  if  a  man  be  bound  upon  condition  that 
ORoltibr?*    he  shaU  kill /.  5.  the  bond  is  voyd. 

418.  Pio.64.b.)    •H.4.9.    (aVeii.109) 

gn.  Coin.  But  if  a  man  make  a  ftoffiaient  upon  condition  that  the  feoffee 

rownmg's        ^haU  kill  /.  S,  the  estate  is  absolute,  and  the  condition  voyd. 
cue»  1S8-)  If  a  man  make  a  feoflbieat  in  fee  upon  condition  that  he  shall 

(r)oA.Sect.3So.  not  alien,  this  oonditioa  is  repocnant  and  against  law,  and  the 
ioK«p.  3^  giate  of  the  feoffee  is  absolute  (whereof  more  diall  be  said  in  his 
^Utll  Abr  P*^^^*^  place).  Bnt  if  the  feoffise  be  bound  in  a  bond,  that  the 
^^\  feoflfee  or  his  heires  shall  not  alien,  this  is  good,  for  he  may 

notwithstanding  alien  if  he  wiH  forfeit  his  bond  that  be  himself 
hath  made. 
7  H.  6.  43.  k         So  it  is  if  a  man  make  a  feoffinent  in  fee  upon  condition  that 
fi  1  H.  €.  33.       the  feoffee  shall  not  take  the  profits  of  the  land,  this  condition  is 
SI  H.  7. 30.        repugnant  and  a^inst  law,  and  the  state  is  absolute. 
90  E.  4.  It  But  a  bond  with  a  condition  that  the  feo£fee  shall  not  talce  the 

(Moore»  810.  profits  is  good.  If  a  man  be.boiind  with  a  condition  to  enfeoffs 
Pott.  905.)  his  yurKe,  the  condition  is  void  and  against  law,  because  it  is 
PL  Com.  m  against  the  maxime  in  law,  and  yet  the  bond  is  good ;  but  if  he 
on^^L  ^  bound  to  pay  his  wife  money,  that  is  good.  Etsicde  iimiHbuSt 
VI VL  6.  whereof  there  be  plentifull  authorities  in  our  bookes  (1). 

^'Tender 

(i)  It  is  obseffned  hi  1  P.  W.  i8g.  that  *'  all  instances  of  cenditions  against 
'*  law,  in  a  legal  sense,  arip  reducible  under  one  of  these  three  heads;  -eitolfle,  to 

«*  do 


L.3.  C.5.  Se(!t.3S4;     upon  Condition.  [206. 

<'  Tender  the  m^uy  at  the  day  limited,  Sfc."    Notei  herebv  is  Vide  Sect  395- 
hnplyedi  thai  albeit  a  convenient  time  before  pun  set  be  the  last  (&  ^P*  '^4*) 
tnne  even  to  the  feoffor  to  tender*  vet  if  be  t^wier  it  to  the  per- 
aon'or  the^orgagee  at  an^  time  of  the  day  of  payment*  ana  he 
itfiweth  itt  the  condition  is  saved  for  that  time. 

'<  He  may  enter ^  Sfc.'    And  so  may  his  heir  after  liis  death. 

**  But  if  a  stranger  of  his  ffoon  head,  who  hath  not  any  interest, 
tfC.  wiU  tender  the  qjhresaid  money  to  the  feoffee  at  the  day 

appointed,  the  feoffee  is  not  bound  to  receive  tt.'*    Nata,  by  this  Vide  Sect.  401. 

period  and  the  C^c)  it  is  implyed,  that  if  the  morgagor  dye,  his  HUI-  ^^  ^^ 

neir  within  age  of  14  veares  (the  land  being  holden  in  socage)*  P^"2?^  JfP*' 

the  next  of  kin  to  whom  the  land  cannot  descend  being  his  ^  AstwU^k^pro 

gwdian  in  socage  may  tender  in  the  name  of  the  heir,  because  terriiln  Com. 

be  hath  an  interest  as  gardian  in  socage.    Also  if  die  heir  be  Devon.  45  E.  3. 

within  age  of  21  yeares*  and  the  land  is  holden  by  knights  tit  ReleMe,30. 

service*  the  lord  of  whom  the  land  ii  holden  may  make  the  ^^j^Vsi 

tender  of  his  interest  wliich  he  shall  have  when  the  condition  is  ^  j^  6.' 13. 

performed,  for  these  in  respect  oftheir  interest  are  not  accounted  ( 1  Leo.  34. 

estiangers.  Moore,  aaa. 

But  if  the  heir  be  an  ideot*  of  what  age  soever,  any  man  may  ^°f^  **5-  *>. 

make  the  tender  for  him  in  respect  of  his  absolute  disability*  ^^^  ^^ 
and  the  law  in  this  case  is  grounded  upon  charity*  and  so  in  like 

«  The  feoffee  is  not  bound  to  receive  itr    And  note  that  ^^'^^[^l^ 

33  E.  1.  tit  AnnnitJC,  51.  33  E.  3.  Jadgcmcnt,  354.  (Ant.  iSo.b.  Post  345.  a.  358.  a.) 

Littleton 


^  do  malum  in  se,  or  malum  prohibitum ;  sdly,  to  omit  the  doing  of  something 
**  that  is  a  duty ;  sdly*  to  encourage  such  crimes  and  omissions.  And  su(£ 
*'  conditions  as  these*  the  law  will  always,  and  without  any  regard  to  circum- 
''  stances,  defeat."  It  is  not  within  the  plan  of  these  notes  to  enumerate,  or 
discuss*  the  variotis  instances  in  which  the  conditions  of  bonds  have  beenh^d 
unlawful  at  law,  or  in  equity.  Those  which  chiefly  deserve  consideration  are 
such  as  rdalete,  itt*  Bonds  jriven  for  prtKXtfing  marriages,  or  what  is  usuallt 
caUed  Baarriage  broki^^  See  Hall  v,  i^otter,  3  Levinz*  411.  Showers 
Fir.  Cas.  76.  1  Brown's  Par.  Cas.  6o.  ScribblehiH  t;.  Brett,  1  Brown's  Pari 
Cases*  57.  Keat  v.  Allen,  a  Vem.  588.  Cole  v.  Gibsotr,  1  Vee.  503. 
adij.  Bonds  restraining  the  obligor  from  a  free  exercise  of  a  trade.  Here^  if 
the  (eatraini  be  qualifiMl,  so  as  only  to  take  in  a  particular  place,  and  ibe 
breach  <^  the  condidon  tends  Ikpparently  to  the  detriment  of  the  obligee*  and 
a  consideration  is  given  by  the  oblitfee  to  the  obligor  for  executing  the  bond* 
the  condition  will  not  be  janpeadied  either  at  law  or  in  equity.  See  1  P.  W. 
igo,  191.  10  Mod.  133.  sdly*  Bonds  of  resignation.  The  validitjr  of 
these  bonds*  and  the  proprie^  of  their  being  supported,  considered  as  a 
matter  of  policy^  was  most  elaboi^stely  and  ably  discussed  in  the  great  cause  of 
the  bishop  of  London  and  Fytche*  heard  on  appeal  in  the  house  of  lords  in 
Mar  1783.  A  state  of  this  case,  and  of  t]ie  arguments  and  speeches  of  the 
lord»,  prelates*  and  Judges  who  spoke*  -  when  it  was  heard  before  the  lords*  if 
to  be  found  in  Mr.  Cunningham's  Law  of  Simony .-^It  seems  to  be  settled*  thaC^ 
if  a  bond  bjgiven  with  a  condition  to  do  several  things*  and  only  some  ntt  tfaem 
are  against  law,  the  bond  shall  be  good  as  to  the  doing  dbe  things  agreeable  to 
kw*  and  only  void  iis  to  those  which  are  against  mw»  Morton  v.  SinaBesi 
&ob.  19.  Mdsdellr.  MIddleton*  I  Vent  237.  Pearson  v.  Humes*  Carter,  aag. 
Chesman  v.  Nainby*  a  Lord  Raymond*  1456. — [Note  99.] 
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LitHeton  saith,  that  he  is  not  bound  to  receive  it  at  a 
stranger's  hand.  But  if  any  stranger  in  the  name  t^  of  ^20771 
the  morgaffor  or  his  heir  (without  his  consent  or  L  a.  J 
•privity)  tender  the  money,  and  the  morcagee  accepteth 
It,  this  is  a  good  satisfaction,  and  the  morgagor  or  his  heir 
agreeing  thereunto  may  re-enter  into  the  land ;  omnU  ratihainiio 
retrb  trahitur  H  mandate  aquiparaiur.  But  the  morgagor  or 
his  heir  may  disagree  thereunto  if  he  will. 


A 


Sect.  335. 

ND  beit  remembered  that  in  such  case,  where  such  tendef  of  the  money 
is  made,  S^c:  and  the  feoffee  refuse  to  receive  it,  by  which  the  feoffor  or 
his  heires  enter,  S^c.  then  the  feoffee  hath  no  remedy  by  the  common  law  to 
have  this  money,  because  it  shall  be  accounted  his  own  folly  that  he  refused 
the  money,  when  a  lawful  tender  of  it  was  made  unto  turn  (i). 

"  rrENDE R  of  the  money  ismade,  ^J-c"   Here  is  iroplyed  at 
■*•  tlie  due  time  and  place  according  to  tlie  condition. 

'<  Efiiery  Sfc!*  viz.  into  the  lands  or  tenements. 

"  Then  the  feoffee  hath  no  remedy  by  the  common  lava  to  have 
8  E  a  tit.  As4.  ^^'^  money,  Sfc"  And  the  reason  is,  because  the  money  is  col- 
389. 31  Ass.  3a.  lateral!  to  the  land,  and  the  feoffee  hath  no  remedy  therefore. 

If  an  obligation  of  an  hundred  pound  be  made  with  condition 

for  the  payment  of  fifty  pound  at  a  day,  and  at  the  day  the 
<3  Roll.  Abr.  obligor  tender  the  money,  and  the  obligee  refuseth  the  same,  yet 
6^3, 594.)  Sid.  in  action  of  debt  upon  the  obligation,  if  the  defendant  plead  the 
13*  3641 3^5*  tender  and  refusal!,  he  must  also  plead  that  he  is  yet  ready  to 
**  e' f'aP'  P*y  ^^c  money,  and  tender  the  same  in  court.  But  if  the  plain- 
93  £.  3. 5.  ^^^  ^^^^  ^^^  ^^^^  receive  it,  but  talie  issue  upon  the  tender,  and 
Lib.  9.  fo.  79.  the  same  be  found  aeainst  him,  he  hath  lost  the  money  for  ever. 
H.Pe.Ytoe'scase.  If  a^man  be  bound  in  soo  quarters  of  wheat  for  deliverie  of  a 
(a  Roll.  Abr.  ^qq  quarters,  if  the  obligor  tender  at  the  day  a  1 00  quartets,  &c* 
Pver  94.  b.  ^^  ^^^  °^^  plead  uncore  prist,  because  albeit  it  be  parcdl  of  the 
95.  8.'oont)       condition,  yet  tliey  be  bona  pentura,  and  it  is  a  cnarse  for  the 

obligor  to  keep  them.  And  the  reason  wherefore  in  the  case  of 
8  E.  9.  tit.  As9.  tlie  obligation  the  sum  mentioned  in  the  condition  is  not  lost 
3^9-  by  the  tender  and  refusal!,  is  not  only  for  that  it  is  a  duty  and 

parcel  of  tlie  obligation,  and  therefore  is  not  lost  by  the  tender 

and  refusal!,  but  also  for  that  the  obligee  hath  reniedy  by  law 

for 


(1)  Here  the  performance  of  the  condition  is  excused  by  the  default  of  the 
feoffee  or  obligee,  viz.  by  tender  and  refusal.  It  is  also  excused,  1.  By  his 
iri>8ence  in  those  cases  where  his  presence  is  necessary  for  the  performance  of 
the  condition.  2.  By  his  obstructing  or  preventing  the  performance.  And 
'3.  By  his  neglecting  to  do  the  first  act,  if  it  is  incumbent  on  him  to  perform  it. 
See  the  cases  in  1  Roll.  Abr.  457, 458.  It  is  also  excused,  in  some  cases,  by 
his  hot  giving  notice  to  the  feoffee  6r  pbligee.  See  1  Roll.  Abr.  463.  467,468. 
— [Ndte  100.] 


r 
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for  the  same.     And  in  this  case,  Uberata  pecunia  non  liberat 
offertntenim 

But  if  a  man  make  a  single  bond,  or  knowledge  a  statute  or  (a  Sannd.  48.) 
recognizance,  and  afterwards  make  a  defeasance  Hot  the  pay-  7  H.  4. 18. 
ment  of  a  lesser  sum  at  a  day,  if  the  obligor  or  conusor  tender  5  Mariae, 
the  lesser  sum  at  the  day,  and  the  obligee  or  conusee  refuseth  Yl^^  '^^" 
it,  he  shall  never  have  any  remedy  bylaw  to  recover  it,  because  aa  E.  3!  sf' 
it  is  no  parcell  of  the  sum  contained  in  the  obligation,  statute,  33  H.  6. 2!  b. 
or  recognizance,  being  contained  in  the  defeasance  made  at  the  '7  Ass.  pi.  9. 
time  or  after  tlie  obligation,  statute,  or  recognizance.     And  in  ^^^^'^  \  ^' 
this  case  in  pleading  of  the  tender  and  refusall  the  partie  shall  %ti{%  a6 
not  be  driven  to  plead,  that  he  is  yet  ready  to  pay  tJie  same  or  15E. 4,  1. 
to  tender  it  in  court:  neither  hath  the  oblieee  or  conusee  any  16H.  7. 13. 
remedy  by  law  to  recover  the  sum  contained  in  the  defeasance.  ^^  ^-  3*  53* 
[0]  And  so  it  is  if  a  man  make  an  obligation  of  100  pound  with  L^^^'  ^' 
condition  for  the  deliverie  of  come,  or  timber,  &c.  or  for  the  ^  h!  8.  i?Iu 
performance  of  an  arbitrement,  or  the  doing  of  any  act,  &c.  aa  H.  6. 39.  tit. 
This  is  collaterall  to  the  obligation,  that  is  to  say,  is  not  par-  Abatement,  11. 
cell  of  it,  and  therefore  a  tender  and  refusall  is  a  perpetual  ^^^'^'  3- 

bar  (2).  ^    ^  ^IHen'pe 

But  if  a  man  be  bound  to  make  a  feoffement  in  fee  to  the  toe's <I'^abF 
obligee,  and  he  make  a  lease  and  a  release  to  him  and  his  heires,  supra. 
albeit  this  be  a  collaterall  condition,  yet  it  is  well  performed,  3^  Ass.  95.  - 
because  this  amounts  in  law  to  a  feof&nent  (3).  i^H^'e^'s^^' 

1  £•  4.  1 .    7  ^  4<  3-    PI-  Com.  Fogasse's  case,  fo.  6.    (Moore,  36, 37.    Post.  936.  b,) 

"  Money, 


(2)  In  the  10th,  11th,  and  i^th  editions,  there  is,  in  the  mlurffin,  a  reference 
to  3  Cro.  755 ;  but  there  is  no  such  page  in  that  volume  of  Croke.  Most  pro- 
bably it  is  misprinted,  for  1  Cro.  755.  Cotton  v.  Clifton,  where  it  was  held, 
^  that,  where  an  obligation  is  made,  and  afterwards  a  defeasance  is  made 
^  thereof,  if  he  pays  a  less  sum,  there,  if  he  pleads  the  defeasance  and  the 
<<  tender  of  the  lesser  sum,  he  need  not  to  say,  tout  temps  prist ;  for,  by  the 
*'  tender,  he  was  discharged  of  all ;  but  otherwise  it  is  of  an  obligation,  with 
*^  a  condition  to  pay  a  lesser  sum." — [Note  101.] 

(3)  No  authority  is  cited  for  this  position.  In  Plowd.  156.  it  is  laid  down, 
that  a  lease  and  release  may  be  pleaded  as  a  feofiment ;  and  in  1  Finch,  48,  and 
8  Finch,  68.  it  is  said,  that  a  lease  and  release  amounts  to  a  feoffment.  But 
this  must  be  understood  with  some  qualifications,  as  the  operation  of  a  feoff- 
ment is,  in  some  instances,  much  more  forcible,  and  of  course  may  be  much 
more  beneficial  to  the  person  entitled  to  the  benefit  of  the  condition,  thafi 
the  operation  of  a  lease  and  release.  The  nature  of  a  feofiment  will  be 
considered  in  one  of  the  notes  to  the  Chapter  of  Releases. — With  respect  to 
the  difference  adverted  to  above,  between  the  operation  of  a  lease  and  release, 
and  the  operation  of- a  feofiment ;  it.  is  immaterial  whether,  .by  the  lease,  is 
understood  a  bargain  and  sale  for  years  under  the  statute,  or  a  lease  at  com- 
mon law,  with  an  actual  entry  by  the  lessee. '  In  either  case,  thouofa  the  lessor 
had  the  possession,  yet,  unless  he  was  seised  of  the  freehold,  when  he  exeouted 
the  lease,  his  release  would  not  vest  an  estate  of  freehold  in  the  releasee.  But 
his-  feoffinent,  if  he  had  but  a  mere  possession,  would  vest  the  fireefaold  in  the 
feoffee.  In  Uie  same  manner,  if  tenant  for  life  enfeoffs  in  fee,  it  divests  the 
whole  inheritance^  and  is  a  forfeiture  of  his  estate.  But  nothing  of  thb  is 
produced  by  a  release  grounded  on  a  previous  lease,  either  at  common  law  or 
by  the  statute.-^FNote  loa.l 

Vol.  II.  M 
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lib.  5.  foL  114,       *'  Mtmetfy  moneULy  kgaUs  maneta  AngUa,**  lawfiil  numey  of 
115.  England^  either  iu  gold  or  silver,  is  of  two  sorts,  viz. 

Wadc'f  case,      the  JErtg&A  money  coyned  by  the  kinc's  I3*  liuthoritie,  r2077| 
rs  IU    1 14       ^  fomune  coyne  by  proclamation  made  currant  within  [_  i,    J 
wadc^casc,       ther«dme.    Ck^e^  cuna dicUur  d  wdendOf  of coynmg 
9  Inst  579. 74a.  of  money.    In  French  come  signifieth  a  comer,  because  in 
8  Inst.  93.)        ancient  tune  money  was  square  with  corners,  as  it  is  in  some 

countries  at  this  day.  Some  say  thatcoine  dicUur  a  nuf^tid  e$t 
communis  J  qubd  nt  omnibus  rebus  communis.  Moneta  diciiur  d 
monendof  not  only  because  he  that  hath  it,  is  to  be  warned 
Aristotle,  lib.  5.  providently  to  use  it,  but  also  because  nota  ilia  de  autkore  et 
/rP'  ^r«  0-.  w*^*"**  admonet.  Pecunia  diatur  h  pecu^  beasts,  omnes  enim 
Trover  and  ain-  w^''««  dtvkia  in  animaUbus  consisUbant ;  and  it  appeareth  that 
▼eraionlies  for    >^  Homer's  time  there  was  no  moiiey  but  exchange  of  cattel, 

money  oat  of       &C«  (l). 

*  >>*&)  Nunmms,  amn  rS  vifM,  quia  leffeJU  non  natura.    Vide  O  ^^ 

(*)  '     ^'        statute  of'  9  H.  5,  of  the  nobte,  halfe  noble,  and  £euthing  of 
(Ci^^ElXij    sold'  ^^^  ^  ^^  ^o^*^  ?^  0^  ^  nchld,  and  that  is  twenty 

penc*. 
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ydLSOj  ifafeoffnient  he  made  on  this  condition,  that  if  the  feoffee  pay 
'^^  to  the  feoffor  at  such  a  day  between  them  limited  twenty  pounds,  then 
the  feoffee  slioil  have  the  land  (si  feofiment  soit  fait  sur  tiel  condition, 
que  si  le  feof&e  pay  a  al  feoffor  a  tiel  jour  inter  eux  limit  xxl.*  adonques 
le  feoffee  avera  la  terre)  to  him  and  to  Ids  heires ;  and  if  he  faile  to  pay 
the  money  (li  the  day  f  appointed,  that  then  (  %  que  adonque)  it  shall  he 
laufuUfor  the  feoffor  or  nis  heires  to  enter,  Sfc.  and  afterwards,  before  the 
day  apfpointed  the  feoffee  sell  the  land  to  another,  and  of  this  maketh  a 
feoffment  to  him,  tn  this  case  if  the  second  feoffee  will  tender  the  sum  of 
money  at  the  day  appointed  to  the  feoffor,  and  the  feoffor  refuseth  the 
same,  6^c.  then  tne  second  feoffee  hath  an  estate  in  the  land  clearly  without 
condition.  And  the  reason  %s,for  that  the  second  feoffee  hath  an  interest  in 
the  condition  for  the  safeguard  of  his  tenancy  (pur  salvation  de  ||  son 
tenancie).    And  in  this  case  it  seems  that  ij  the  first  feoffee  after  suck 

sale 

*  que  added  in  L,  and  Af.  and        t  qie  added  in  Roh.  but  not  in  L. 
Roh-  and  M. 

t  appointed — 4*^.  ^  ^^d  M*  il  son— le  L.  and  M.  and  Roh. 


(t)  See  the  account  given  m  Bla.  Com.  vol  i.  ch.  2*  of  his  o^esty's  prensa* 
.tive  respecting'the  coin  of  the  kingdom ;  and  see  5  Mod.  7*  9  Salk.  446.  For 
tiie  etymology  of  the  word  Sterliw,  see  Du  CaA^,|uid  Spelman's  Glossaries, 
under  the  word  Esterlingus ;  and  JMr.  Leake's  Hutorical  Account  of  Ep^lisli 
•Money,fa^ao.  GinneastooktheirnameihHnthegold  brought  from  Oumea 
by  the  African  company,  who,  as  an  eBGOurM;ement  to  bring  qver  gold  to  be 
coined,  were  permitted,  by  theur  charter,  to  have  their  st^mp  of  an  elephant 
upon  the  coin -made  of  the  African  gold.  By  a  proclamation  of  the  ssd  of 
December,  I7i7>  ^  guinea,  which  till  then  had  been  current  for  21  flings 
and  sixpence,  was  reduced  to  si  shillings,  and  hali^uineas,  double  gumeas, 
and  five  pound  pieces  in  proportion, — [Note  103.] 


L.3.  C.  5.  Sect.3S6,     upon  Coudition.     [207.b.  208.a. 

sale  of  the  land,  will  tender  the  immey  at  tlie  day  appointed,  Sfc.  to  the 
feoffor^  this  shall  be  good  enough  for  the  safe^ard  of  the  estate  of  the 
second  feoffee,  because  the  first  feoffee  was  privte  to  the  condition,  and  so 
the  tender  of  either  of  them  two  is  good  enough,  Sfc. 

*' j^  ND  ^  hefaUe  to  pay  the  money y  Spc^  i  a  E.  3. 

If  a  man  make  a  feofiment  pf  lands,  to  have  and  to  hold  Co^ic.  8. 

to  him  and  his  heires,  upon  condition,  that  if  the  feoffee  pay  to  j^-^  '^^ 

the  feoffor,  at  guch  a  da^  twenty  pounds,  that  then  the  teoffee  i  a  Ass.  5. 

shall  have  the  lands  to  him  and  bis  heires,  if  the  condition  had  Plowd.  481. 

not  proceeded  further,  it  had  been  void,  for  that  the  feoffee  had  (5  Bep.  1 17.) 

a  fee  simple  by  the  first  words,  and  therefore  the  words  sub-  jj  .  ^^  ^  ^.^ 

sequent  (2)  are  materially  added  (and  if  he  faile  to  pay  the  Ooodale'scMe.' 
money,  &c.) 

**  The  secondjeqffee  toill  tender  the  sum  of  money,  Spc*' 
Albeit  the  second  feoffee  be  not  named  m  the  condition,  yet 
shaU  he  tender  the  sum  because  he  is  privie  in  estate,  and  in 
judgment  of  law  hath  an  estate  and  interest  in  the  condition,  (as 
Littleton  here  saith)  for  the  salvation  of  his  tenancy.     Vid.  (8  Rep.  43.  b.) 
Sect.  ^34.    And  note,  he  that  hath  interest  in  the  condition  on  ^^  ^i^-  9*  ^46) 
the  one  side,  or  in  the  land  on  the  other,  may  tender,  w  j*^°'^^*'^' 

[2087)      -^^^  it  is  to  be  l:^  observed  also,  that  the  feoffee 
^  J  may  tender  anymoneythatiscurrant  within  the  realme, 
albeit  it  be  forrein  coin,  so  a9  it  be  currant  by  act  of 
pariiament,  or  by  the  king's  proclamation  (3),  as  hath  been  said. 

*^  Tender  the  sum.^  The  feoffee  may  tender  the  money  in 
purses  or  bags,  without  shewing  or  telling  the  same,  for  he  doth 
that  which  he  ought,  viz.  to  bring  the  money  in  purses  or  bags, 
which  is  the  usuall  manner  to  carry  money  in,  and  then  it 
is  the  part  of  the  party  that  is  to  receive  it  to  put  it  out  and 
tell  it. 

«  J[f  thefir^fecfee."  Here  it  appeareth,  that  the  first  feofiee 
may,  notwithstanding  his  feoffinent,  pay  the  money  to  the  feoffor, 
because  be  is  partie  and  privie  to  Uie  condition,  and  by  his 
tender  may  save  the  estate  of  his  feoffee,  which  in  all  good 
dealing  he  ought  to  do  (i). 

Sect. 

(3)  See  note  i.foLaiG. 

(3)  And  if,  at  the  time  of  the  feoffment,  a  purer  or  more  weighty  money 
were  current,  and,  b^ore  Uie  day  of  payment,  coin  of  a  baser  alloy  is  estab- 
Vd^  byproclamation, .  a  tender  of  the  sum  in  that  coin  is  good.  Dav.  Rep.  1 8. 
NiOe  tomeiiih  ecitifton.— [Note  1 04.] 

(1)  In  tl^  si^ne  manner,  equity  permits  all  persons  to  redeem^  nnho  have  any 
estate  or  interest  in  the  equity  of  redemption  of  me  mortgagor ;  as  tenant  for  life, 
i»9aii|derf:man;Qr  reversioner,  jointress,  tenant  by  the  curtesy,  hydegjit,  statute 
weiyi^wt  Qt  stele,  &c.  All  these  may  redeem ;  and  volunteers  are  equally 
adnb^edt  to  reae^,  as.  purchasers  for  a  valuable  considemtion.  Howard  v. 
H#nd^'  1  VeriL  100.  *  i  Eq.  Cas.  Ahr,  594.  The  tenant  for  life  and  iointress 
contrQiiile,  tpwavos  the  redemption  of  tJhe  mortgage  debt.  In  1  P.  Wm&  650, 
the  r^oiter  ^ates,  that  he  mentioned  to  the  court,  that  tlie  life  estate,  (espe- 
cially m  the  case  where  Uie  tenant  for  life  had  the  remainder  in  fee,)  might  be 

Vf^m/Sli.eit  two  fifUts,  which  had  been  done  in  some  cases;  yet  the  court  said, 

ii-  2  how 
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1k)w-  equitable  soever  that  might  be,  it  was  not  the  practice,  for  which  reason  it 
would  be  dangerous,  and  create  uncertainty  to  go  out  of  the  rule ;  and  the 
register  said,  he  had  never  known  a  life  valued  at  more  than  one-third.  And 
see  Brend  v,  Brend,  i  Vem.  213.  Ballet  v.  Sprainger,  Pre.  Cha.  62.  James 
r.  Hailes,  ib.  44. — But  the  remainder-man  or  owner  of  the  inheritance  must 
come. in  to  redeem  in  the  life  of  the  tenant  for  life,  or  jointress ;  for  he  cannot, 
after  their  decease,  compel  a  contribution  from  their  assets.  Cornish  v.  Mew, 
1  Cha.  Ca.  271 .  Howell  v.  Price,  Pre.  Cha.  423.  Ilungerford  r.  Hungerford, 
Giib.  Eq.  Rep.  67.— In  what  cases  the  dcnoeress  toill  be  permitted  to  redeem^ 
is  a  question  which  involves  in  it  many  points  of  great  nicety.  The  law 
requires  a  legal  seisin  in  the  husband ;  and  it  is  a  settled  point,  that  the  wife 
cannot  be  endowed  of  a  trust  estate.  Upon  this  principle,  it  was  generally 
uilderstood,  that  the  wife  was  not  entitled  to  her  dower  out  of  an  estate,  which, 
at  the  time  of  her  marriage,  was  subject  to  a  mortgage  in  fee.  But  this,  per- 
haps, was  never  formally  determined,  till  the  case  of  Dixson  r.  Saville,  1  Bro. 
Cha.  Ca.  326.  But  the  case  is  different  with  respect  to  mortgages  for  terms  of 
years.  It  may  be  observed  here,  1st.  that,  at  common  law,  if  a  lease  be  made 
for  a  term  of  years,  rendering  rent,  the  wife  is  entitled  to  her  dower  of  a  third 
part  of  the  reversion  by  metes  and  bounds,  and  to  a  third  part  of  the  rent ;  and 
execution  will  not  cease  during  the  term.  2dly.  If  the  husband  makes  a  gift 
in  tail,  rendering  rent,  as  the  rent  is  payable  out  of,  or  in  respect  of,  an  estate 
of  inheritance,  the  wife  will  be  endowed  of  a  third  part  of  the  rent  3dly.  If 
the  husband  makes  a  lease  for  life,  rendering  rent,  the  wife  is  not  entitled  to 
her  dower  of  the  rent,  because  it  is  not  payable,  in  this  case,  out  of,  or  in 
respect  of,  an  estate  of  inheritance.  4thl v.  If  the  husband  makes  a  lease  for 
years,  reserving  no  rent,  then  judgment  will  be  given  for  the  wife,  with  a  cesiet 
executio  during  the  term.  This,  if  the  term  be  of  long  duration,  deprives  her, 
virtually,  of  her  dower.  5thly.  If  a  person  purchases  an  estate  of  inheritance 
which  is  in  mortgage  for  a  term  of  years,  tne  wife  of  the  vendor  will  not  be 
entitled  to  her  dower  in  equity,  if  the  term  was  created  before  the  marriage 
of  the  vendor,  and  actually  assigned  to  a  trustee  for  the  purchaser,  to  attend 
the  inheritance.  6thly.  If  a  person  dies  seised  in  fee,  subject  to  a  term  of  yjsars, 
if  the  term  be  a  term  in  gross,  for  securing  the  payment  of  a  sum  of  money,  the 
widow,  by  discharging  the  money  secured  by  it,  or  paying  one  third  of  the 
interest,  will  be  entitled  to  dower.  7thly .  If  the  term  be  an  outstanding  satisfied 
term,  she  will  also  be  entitled  to  her  dower  affainst  the  heir.  Ante  32.  a. 
Bro.  Abr.  Dower,  44.  60,  89.  1  Roll.  Abr.  678.  Bodmin  and  Vandebendy, 
Shower's  Cases  in  Parliament,  69.  Brown- v.  Gibbs,  Precedents  in  Chancery, 
97.  Wray  r.  Williams,  ibid.  151.  Dudley  v.  Dudley,  ibid.  341.  Banks  v. 
Sutton,  2  P.  Wms.  700.  Hill  v,  Adams,  2  Atkyns,  208.  Amb.  6.  under  the 
name  of  Swannock  v.  Lvford. —  The  last  of  these  cases  applies  particularly 
to  the  position  contained  under  the  5th  division, — ^that  in  the  case  of  a  pur- 
chaser, the  wife  will  not  be  relieved  in  equity  against  a  term  of  years  so  out- 
standing.— As  this  circumstance  frequently  occurs  in  practice,  and  the  general 
doctrine  of  terms  of  years,  as  they  affect  dower,  is  very  important,  we  present 
the  reader  with  a  manuscript  note  of  lord  Hardwicke's  argument,  on  making  his 
decree  in  the  case  last  mentioned,  where  he  enters  very  largely,  and  with  his 
usual  ability,  both  on  the  general  doctrine,  and  its  application  to  the  point 
in  question.  *> 

"  Lord  Chancbllor.— Plaintiff's  husband,"being  seised  of  a  freehold  estate, 
subject  to  a  term  of  one  thousand  years  standing  out  in  a  mortgage,  by  virtue 
of  a  mortgage  made  by  his  father,  conve3rs  the  inheritance  to  de&ndant  for  a 
valuable  consideration ;  and,  at  the  time  of  this  conveyance,  defendant  takes  an 
assignment  of  the  term  in  mortgage,  in  the  names  of  trustees,  to  wait  and  attend 
upon  such  inheritance :  and  now  the  plaintiff  brings  her  bill  against  defendant 
the  p«vohaser,  for  dower,  praying  to  be  admitted  to  redeem  this  mortffage  term, 
and  to  have  it  out  of  the  way ;  and,  upon  payment  of  her  proportion  of  the  mort- 
gage 
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gage  mone^9  to  be  Let  into  her  dower  immediately,  that  ghe  might  not  wait  till 
the  determmatjon  of  the  term. — Question  is,  Whether  the  courtought  to  decree 
this,  under  the  present  circumstances  of  the  case  ?  I  cannot  say  but,  that  the 
decree  already  made  at  the  rolls  for  plaintiff  the  widow,  is  absolutely  consistent 
with  the  mere  reason  of  the  thing,  if  it  was  not  to  be  considered  originally,  and 
settled  ;  but,  as  this  must  depend,  not  only  upon  tlie  precedents  of  the  court^ 
but  the  practice  of  convey mg  titles  to  estates,  upon  which  the  precedents 
themselves  were  settled,  I  do  not  wonder  tliat  a  decree  of  this  kind  should  be 
made  by  a  judge,  who  was  not  absolutely  conversant  in  such  precedents  of  the 
court,  and.  the  distinctions  taken  therein.  But,  upon  consideration  of  them,  and 
the  great  authority  relied  upon,  of  lady  Radnor  and  Vandebendy,  Show.  P.  C, , 
I  am  of  opinion,  that  the  decree  ought  to  bererersed.     And,  if  it  should  not> 
would  it  not  be  going  directly  contrary  to  that  great  authority,  and  the  reasons 
upon  which  it  is  founded,  and  make  such  uncertainty  in  this  court  in  regard  to 
purchases,  that  the  subject  would  not  know  what  to  rely  upon  ? — ^The  wife  here 
claims  her  dower,  subject  to  a  term  originally  standing  out  in  amortgage.  The 
consequence  of  that  is,  that,  in  law,  though  she  might  have  brought  her  writ  of 
dower,  and  recovered  judgment,  yet  she  could  not  have  had  thebenefit  of  it,  till 
after  die  determination  of  the  term ;  for  the  judgment  would  be,  with  a  cesset 
executio  till  that  time.     This  was  the  wife's  legal  remedy ;  and,  that  being  so, 
she  comes  into  this  court  upon  the  foundation  of  her  general  right  of  dower,  to 
be  delivered  from  that  restriction  which  the  law  imposes  upon  her,  from  having 
the  benefit  of  it,  till  such  determination  of  the  term,  and  to  be  admitted  to 
redeem  this  term,  which  is  now  not  in  the  hands  of  the  mortgagee,  but  of  the 
purchaser,  as  being  assigned  to  attend  upon  the  inheritance,  and  for  the  otlier 
purposes  before  mentioned :  and,  though  the  assignment  is  not  in  the  words 
"  to  protect  the  inheritance  from  dower,  or  mesne  incumbrances/'  yet  it  is 
always  so  understood ;  otherwise  there  would  be  no  use  in  taking  the  term  in  th^ 
name  of  a  trustee. — It  is  admitted  by  the  defendant,  in  case  things  had  stood  as 
they  were  at.the  time  of  the  marriage,  viz.  that  the  term  had  been  in  the  mort- 
gagee, and  the  inheritance  in  the  husband,  as  heir,  or  purchased  from  him  by  the 
purchaser  without  an  assignment  of  the  term,  as  here,  the  wife,  as  entitled  t(> 
dower,  might  then  have  come  here  to  redeem  the  mortgage,  to  have  the  benefit  of 
coming  at  her  dower  immediately,  by  paying  off  the  mortgage  money,  or  keep- 
ing down  the  interest  for  the  benefit  of  the  heir  or  purchaser.    And  even  this 
was,  (when  originally  settled)  going  a  good  way  in. favour  of  a  doweress,  though 
it  was  consistent  with  the  reason  ot  the  thing ;  for,  as  she  was  entitled  to  dower, 
and  as  amortgage  is  only  a  redeemable  interest,  it  is  fit  the  equity  of  redemption 
should  follow  the  nature  of  the  interest  in  the  estate ;  and  sne  to  be  endowed, 
and  the  heir  at  law  to  be  entitled  to  the  inheritance  subject  to  such  dower^  was 
giving  the  wife  a  real  benefit  arising  from  her  dower,  and  not  a  mere  nominal 
one,  as  it  would  be  at  law,  where  there  is  an  outstanding  term ;  for,  when  the 
law  says,  she  shall  have  judgment  for  dower,  but  with  a  cesset  executio  till  the 
determination  of  the  term,  that  is  in  fact  to  say,  she  shall  have  no  dower,  and 
therefore  this  court,  as  against  the  heir,  but  not  the  purchaser  of  the  term  and 
inheritance,  gives  her  the  benefit  of  her  dower,  by  removing  the  term.  And,  if 
all  the  cases  of  tenancy  in  dower  and  curtesy  likewise  were  now  originally  to 
be  considered,  it  might  as  well  be  left  upon  the  strength  of  the  law,. for  it  is 
undoubtedly  a  mere  legal  title  that  the  one  has,  as  well  as  the  other ;  and  there 
is  no  contract  of  the  party's  intervening.     Therefore,  if  a  woman  marries,  and 
the  husband  is  in  possession  of  an  estate,  or,  if  a  man  marries,  and  the  woman  is 
in  possession  of  an  estate,  each  party  knows  that,  at  the  time  of  the  marriage, 
their  estates  are  liable  and  subject,  on  the  one  side,  to  a  tenancy  by  the  curtesy, 
and,  on  the  other,  to  dower,  and  to  all  mesne. incumbrances  and  terms;  and 
there  is  no  h&rm  to  say,  that  both  shall  take  their  chance.    The  commiseration, 
in  respect  to  dower,  nas  arisen  firom  the  determinntiozis  in  favour  of  tenancy  by 
the  curtesy;  andindbed,  the  distinction  made  between  dower  and  tenancy  by 
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curtesy  it  founded  upon  rery  slight  reasons;  but,  however,  it  has  been  so  eatar 
blished.  The  great  point,  in  tnis  case,  depends  upon  the  determination  in  the  caae 
of  lady  Radnor  and  Vandebendy,  inShow.  P.  C.  and  Preced.  Chan,  and  that  was 
thus :  (I  mention  it  from  lord  homers's  own  notes) — It  was  sent  to  the  master, 
in  order  to  state  the  case,  who  stated  it  x—That,  Charles  earl  of  Warwick,  upon 
the  marriage  of  his  son,  settled  his  estate,  as  to  part,  in  jointure  to  his  lady,  and 
part,  upon  the  son  in  tail,  and  part,  upon  himself  in  tail ;  and,  upon  failnre  of 
issue  male,  then  to  trustees  for  gg  years,  to  bedisposed  of  by  the  said  earl,  either 
by  deed  or  will,  and,  for  want  of  such  appointment,  the  term  was  declared  to  be 
for  the  next  in  remainder,  and  to  be  attendant  upon  the  inheritance ;  and,  as  to 
a  third  part  of  a  moiety  of  the  estate,  it  was  limited  to  lord  Dodmyn  in  taO. 
The  son  died  without  issue ;  and  then  the  earl,  accordinff  to  his  power  of 
appointment,  diarges  the  estate  with  some  annuities,  some  orwhidi  were  deter* 
mmed  at  the  time  of  the  purchase  in  question,  and  some  were  continuing ;  and 
then  the  trust  term,  whicn  was  merely  such,  was  to  be  attendant  upon  the  inhe- 
ritance. Vandebendy  purchases  of  lord  Bodmyn,  plaintiff's  husband,  that  part 
of  the  estate  limited  to  him ;  and  took,  not  only  a  conveyance,  but  a  recoghi- 
zance  in  two  statutes,  in  very  considerable  sums,  to  indemnify  the  estate  from 
incumbrances,  and  against  the  wife's  dower,  and  for  suffering  a  recovery,  and 
took  an  assignment  of  the  term.  Vandebendy  afterwards  conveys  to  sir  John 
Rotheram,  which  occasioned  it  to  be  called  in  Preced.  Chanc.  6^*  by  the  name 
of  lady  Radnor  v,  Rotheram. — Lady  Radnor  brought  a  bill  to  have  the  benefit  of 
dower  asainst  Vandebendy,  (who  purchased  of  lord  Bodmynher  husband,)  and 
to  set  this  term  out  of  the  way;  and,  by  the  decree  before  made,  lord  Jeffisrya 
inclined  to  give  relief,  and  did  set  the  term  out  of  the  way,  and  direct  she  should 
brine  dower  at  law ;  but  lord  Somers  reversed  that  decree ;  nnd,  upon  appeal  to 
the  bouse  of  lords  the  reversal  was  affirmed.    There  was  great  doubt  in  this 
court,  and  so  in  the  house  of  lords;  and  there  was  a  great  inclination  in  the 
house  to  reverse  that  decree  of  lord  Somers ;  but,  when  3ie  cotmsel  came  to  the 
bar,  the  lords  asked,  Whether  it  was  usual  for  conveyancers  to  convey  termsfbr 
years  to  attend  the  inheritance,  to  prevent  dower?  and  the  counsel,  with  great 
candor,  saying  it  was,  the  lords  affirmed  lord  Somers's  decree.  The  point  that 
weighed  in  the  judgment  ^as,  that  this  was  the  case  of  a  purchase  for  a  valuable 
consideration;  that,  in  making  conveyances,  purchasers  relied  upon  that  method 
of  taking  a  conveyance  of  the  inheritance  to  themselves,  and  an  assignment  of 
the  term  standing  out  to  a  trustee,  to  attend  it;  that  the  outstanding  term  was 
prior  to  the  title  of  dower  in  the  wife,  and^  therefore,  purchasers  have  relied 
upon  that,  as  a  bar  to  such  dower;  so  that  this  court  and  house  of  lords  were  of 
opinion,  that,  if  they  were  not  to  permit  that  to  be  so,  it  would  be  to  overtunii 
tlie  general  rule,  which  had  been  established  and  practised  by  many  titles  to 
estates,  and  tend  to  make  such  titles  precarious  for  the  future.    And,  as  to 
what  was  isaid  in  the  case  of  Brown  and  Gibbs,  Preced.  Chanc.  97.  viz.  that, 
though  there  was  a  purchaser,  in  the  case  of  lord  Radnor  and  Vandebendj, 
yet,  that  the  court  did  not  go  upon  that  reason.— -I  do  not  know  who  reported 
that  to  be  the  saying  of  the  court ;  but  this  1  know,  Aat  that  was  the  only  reason 
for  the  determination  there;  and  that  is  plain,  for  Vandebendy,  the  purchaser, 
having  purchased  for  a  valuable  consideration,  lord  Somers  aid  rely  upon  that 
gpreatly ;  for  he  said,  it  has  been  always  looked  upon,  that  a  term,  purchased  in 
by  such  aperson  to  protect  the  inheritance  against  dower,  &c.  has  been  suffi* 
cient  for  that  purpose ;  and  therefore,  it  would  not  only  be  a  new  thing  to 
determine  it  should  not,  but  of  very  great  consequence,  and  greater  than  what 
appears  at  first  view,  besides  what  has- been  already  mentioned,  and  especiaUy, 
since  practitioners  have  all  along  advised  this  method,  whereby  many  persons' 
have  been  purchasers  in  that  way ;  and  there  cannot  be  a  stronger  argument 
against  altering  this  method  by  any  determination,  than  to  say,  it  was  never 
done :  but  the  argument  by  the  counsel  was  of  another  nature ;  for  they  said, 
that  judgment  had  been  given  for  dower  in  all  ages,  and,  in  the  case  of  a  term, 
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0B  in  the  present  c^se,  she  might  come  into  thb  court,  tohave  tbebeneBtof  hei? 
ddsrer,  notwithitanding  such  term.  Ever  since  this  case,  it  has  ahrays  been 
said  that  the  court  is  bound  by  it;  and,  on  the  other  hand,  I  have  heard  it  oflen 
said  by  the  court,  that  they  will  go  no  farther.  And  therefore,  to  have  the 
benefit  of  a  determination,  every  person's  case  must  be  exactly  and  strlcUy  the 
same  with  that.  I  am  of  the  same  opinion  too,  and  will  not  go  any  &rther  than 
that  case  does.  So  that,  then  the  question  comes  to  be  this,  Whether  there  is 
any  distinction  between  this  case  and  that  Mt  is  said,  that,  there  the  purchaser 
was  allowed  to  protect  himself,  bv  taking  in  the  term  attendant  upon  the  inhe- 
ritance, because  that  was  a  satisfied  term,  which,  in  the  consideration  of  tUs 
court,  was  become  part  of  the  fee ;  that  he  pur^ased  the  whole  estate  of  the 
husband,  and,  th^rdfore,  an  old  term,  such  aft  that  was,  has  b^n  allowed  to  be 
so  assigned,  to  protect  the  inheritance ;  but  Uiat,  in  this  case,  the  husband  had 
nothing  in  die  term,  because  he  was  owner  of  the  inheritance  subject  toit^  and 
of  the 'equity  of  redemption  of  it ;  and,  for  that,  at  the  time  of  the  purchase 
the  term  wQs  in  mortgage,  and  standing  out,  and  the  mon^  advanced  still  due 
upon  it,  that  it  was  a  security  separate  nom  the  husband's  mheritance^  and  the 
purchaser  took  it  from  the  mortgagee  only  and  not  from  the  husband.  B^ut,  I 
think,  that  makes  no  difference  here  from  that  of  Vandebendy.  If  there  is  any 
diflerence,  it  is  against  the  plaintiff,  and  makes  the  case  much  stnmser  in  frivour 
of  the  present  purchaser.  It  is  difficult  to  say,  upon  the  state  of  the  case,  that 
the  term  there  was  a  satisfied  term  at  the  time  of  the  purchase.  I  rather  thmk  it 
was  not ;  for  lord  Somers  states  it,  that  the  earl  of  Warwick,  who  had  the  powet 
of  appointing  the  trust  term,  did  appoint  it,  by  charging  it  with  some  annuities; 
wfaicn  were  to  commence  a  year  after,  and  that  some  of  them  were  continuing; 
and  some  of  tliem  determined,  and,  I  think,  after  the  purchase  made ;  and,  if 
that  was  so,  this  was  not  as  adsfied  term,  but  still  subsisting  to  pay  those  annui* 
tieS|  which  were  incumbrances  continuing  upon  the  terms ;  so  tmit  Vandebendy, 
who  took  the  assignment  of  the  term,  took  it  subject  to  the  trust  so  continuing 
on  it,  in  like  manner  as  the  purchaser  here  took  the  term,  subject  to  the  morfc*- 
gage,  and  the  money  due  thereon.  Therefore,  the  distinction  endeavoured  to 
be  niade  between  the  case  there  being  a  satisfied  term,  and  this  beine  a  mort* 
g^term,  not  satisfied,  fails.  But,  supposing  the  term  had  been  satisfied,  how 
WK^d  that  make  any  diference?  It  is  true,  Uiat  would  then  have  been  a  trust 
for  the  husband,  and  his  heirs,  and  he  would  have  icrtuB  part  o^his  ownership  and 
dominion  over  the  estate ;  and,  consequently,  it  would  be  subject  to  dower,  as 
against  the  husband.  For,  if  the  husband  dies,  and  there  is  a  satisfied  term  con- 
tinuing, the  wife  would  be  entitled  to  come  into  this  court,  against  the  heir,  to  set 
that  tenn  out  of  the  way,  in  order  to  have  the  benefit  of  her  dower ;  and  that  is 
ez^essly  so  said  in  the  case  of  Banks  and  Sutton,  2  Wms.  700.  by  the  master  of 
the  rolls,  and  he  cites  a  case  to  that  purpose :  and  undoubtedly  she  would,  with* 
out  paying  any  ihing.  And  if,  in  the  present  case,  the  husband  had  made  no 
ccmveyanoeto  the  purchaser,  and  the  mortgage  had  continued  in  themort^gee^ 
or  his  assignee,  and  the  equity  of  redemption  had  descended  on  the  heir,  she 
would  have  been  entitled  likewise  to  dower  against  him,  by  redeeming  the  tenn, 
and  paying  her  proportion  of  the  mortgage  money,  or  by  keeping  down  the 
interest.  But,  if  a  term  for  years  is  in  mortgi^e,  and  a  person  purchases  the 
inheritance  of  the  husband,  and  takes  an  assignment  of  the  term  from  the  mort^ 
gagee,  by  paying  off  the  money,  not  only  to  have  the  trust  of  the  term  as  a  secu- 
rity, but  to  protect  the  inheritance  so  purchased,  would  it  not  be  hard  to  take 
away  the  benefit  of  it  from  him  ?  Shall  it  be  said,  that  he  shall  have  a  less 
inheritance  by  taking  in  a  mortgage  term  in  that  manner,  by  actually  paving  off 
the  mortgage  money,  than  if  he  had  taken  an  old  satisfied  term,  for  which  he 
never  paid  any  thing?  Therefore,  if  the  term,  in  ladjr  Radnor's  case,  had  been 
a  satisoed  one,  that  would  have  been  so  far  from  distinguishing  that  case  from 
this  in  favour  of  the  plaintiff,  that  it  would  have  been  rather  stronger  in  favour 
of  the  pordiaser;  for  here,  be  paid  a  consideration  for  the  outstanding  term» 

M  4  and 
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and  there,  nothing  would  have  been  paid  for  midi  said  satisfied  term .  But,  it  is 
said,  that  this  purchase  of  the  mortgage  was  from  the  mortgagee,  and  not  from 
the  husband.  If  that  was  so,  I  do  not  know  that  this  would  muce  any  difference, 
because  the  husband  here  joined  in  the  assignment  of  the  mortgage.  But,  what 
results  from  this  case  is,  that,  it  was  part  of  the  agreement  of  sll  the  parties, 
(the  husband  joining)  that  Uie  term  should  be  purchased  in,  by  the  purchaser  of 
the  estate,  to  attend  his  inheritance ;  and  that  is  the  very  trust  declared  by  the 
deed.  It  has  been  admitted  here,  that,  if  the  husband  had  paid  off  the  mort- 
gage himself,  after  the  coverture,  and  taken  an  assignment  of  the  term  in 
mortgage,  in  trust  for  him  and  his  heirs,  to  attend  the  inheritance,  (in  which 
case  It  would  have  then  become  a  satisfied  term ;)  and,  after  this,  a  purchaser 
had  purchased  firom  him,  and  paid  him  the  whole  money,  and  taken  a  convey* 
ance  of  the  inheritance  from  him,  and  an  assignment  of  the  term  from  the 
trustees,  that  would  have  been  very  well,  and  within  the  case  directly  of  lady 
Radnor.  What  is  the  difference,  men,  in  the  reason  of  the  thing,  whether  the 
husband  pays  off  the  mortgage  himself,  and  takes  an  assignment  of  the  tenn,  in 
trust  for  himself  and  his  heirs,  and  then  sells  to  a  purchaser  the  inheritance, 
who  takes  the  term  from  the  trustees ;  or,  whether  the  purchaser  comes,  and  pur- 
chases the  inheritance  from  the  husband,  and  pays  off  the  mortgage,  and  takes 
an  assignment  of  the  term  to  himself?  Is  the  case  the  less  strong  for  that?  It  is 
rather  stronger. — ^It  is  admitted  that,  if  this  had  been  an  old  satisfied  term,  stand* 
ing  out  attendant  upon  the  inheritance,  and  a  purchaser  had  purchased  ft^Hn  the 
husband,  and  had  taken  in  this  term,  that  would  have  protected  the  inheritance. 
That,  if  a  man,  before  marriage,  conveys  his  estate  privately,  without  the  know- 
ledge of  his  wife,  to  trustees,  in  trust  for  himself  and  his  heirs  in  fee,  that  will 
prevent  dower.  So,  if  a  man  purchases  an  estate  after  coverture,  and  takes  a 
conveyance  to  trustees,  in  trust  for  himself  and  his  heirs,  that  will  put  an  end 
to  dower:  so,  if  he  takes  an  estate  in  jointenahcy,  or  a  conveyance  to  himself 
for  a  long  term  of  years.  But,  it  is  objected,  diat  the  act  done  here  by  the 
purchaser,  at  the  time  of  his  purchase,  he  havine  notice  of  the  marriage,  will 
put  the  wife  in  a  worse  condition  than  she  would  have  been  in  originally,  if  the 
purchaser  had  not  intervened ;  since  then,  there  would  have  been  a  redeemable 
mortgage,  (the  equity  of  redemption  being  in  the  husband,)  and  the  husband 
dying,  she  would  be  entitled  to  redeem  such  mortgage,  and  then,  to  have  had 
dower;  and  therefore,  by  the  purchaser's  knowing  of  the  title  of  dower,  by 
reason  of  the  marriage,  he  would  have  put  her  into  a  worse  condition,  which  in 
equitv  he  ought  not  to  have  done;  and  this  ought  not  to  alter  her  right.  But 
this  does  not  differ  from  the  common  case.  For,  in  this  case,  suppose  the  hus- 
band had,  before  the  purchase,  redeemed  the  mortgage,  and  taken  an  assignment 
of  the  mortgage  term,  in  trust  for  himself  and  his  heirs,  to  attend  the  inhe- 
ritance, and,  after  that,  the  purchaser  had  purchased  from  him,  and  taken  an 
assignment  of  such  attendant  term,  in  trust  for  him  and  his  heirs,  wouldnot  that 
have  altered  the  wife's  right  to  dower,  though  witliout  that  intervention  of  the 
purchaser  ?  She  would  be  entitled  to  her  dower,  as  against  the  heir ;  so  like- 
nise,  in  the  case  of  an  old  term  attending  upon  the  inheritance  in  trust ;  but 
this  purchase  prevents  the  descent  of  the  estate  to  Uie  heir,  and  therefore  it  it 
not  to  be  said,  that  the  purchasers  have  put  the  wife  in  a  worse  condition, 
by  the  intervention  of  their  purchase :  but,  because  conveyancers  did  rely  upon 
we  assignment  of  the  term  to  trustees  to  protect  the  inheritance,  as  sufficient 
for  that  purpose,  it  was  determined  as  has  been  mentioned ;  and  I  do  not  see 
how  the  present  case  can  differ  from  that  of  an  old  term  to  attend  the  in- 
heritance. But  the  present  point  is,  that  here  the  term  was  in  the  mortgagee, 
and  the  inheritance  in  the  husband.  The  term  will  stand  in  the  way  of  dower 
at  law,  and  the  purchaser  comes  in  upon  that  foot,  pays  his  money,  and  relies 
upon  that  term  to  protect  his  purchase ;  and  therefore,  I  think,  tins  is  strictly 
within  the  reason  of  the  case  of  lady  Radnor  and  Vandebendy,  and  all  the 
other  cases  grounded  upon  it.    Another  distinction  made  is,  that  here  is  an 

express 
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express  covenant  taken  from  the  husband  against  the  dower  of  his  wife ;  for 
Uie  coTenant  is,  that  the  purchaser  should  enjoy  the  estate  free  from  incum* 
brances,  &c.  and  from  all  dowers,  &c.  and  particularly  the  dower  of  the  plain- 
tiff; and  then  there  is  a  covenant  for  further  assurance:  and,  that  this  snows, 
that  the  purchaser  relied  upon  this  covenant  as  his  security  to  indemnify  him 
against  dower;  and,  that  it  is  plain,  without  question,  tliis  is  notice  of  the 
dower.  A  man  may  reasonably  take  a  covenant  against  such  right  of  dower, 
and  yet  rely  upon  the  security  of  the  trust  term  besides,  and'  may  take  such 
covenant  against  any  damages,  in  respect  to  any  suits  by  the  wife  for  dower. 
.The  purchaser  did  not  purchase  here  subject  to  his  wife's  dower,  for  he  paid 
a  price  for  the  estate  exclusive  of  it.  If  the  estate  in  his  hands  had  been  subject 
to  the  dower,  then  the  covenant  against  it  of  the  husband's  would  not  have 
signified.  But,  however,  be  that  as  it  will,  it  is  similar  to  that  of  Vandebendv ; 
for  there,  the  purchaser  took  two  statutes,  (with  defeasance,)  to  indemnify  the 
estate  from  incumbrances,  and  the  wife's  dower,  and  to  suffer  a  recovery;  and 
it  was  insisted  upon  there,  by  the  counsel,  as  is  here ;  but  lord  Somers  said, 
though  a  man  does  take  such  security,  which  he  does  to  prevent  any  damages 
that  may  arise,  yet  tliat  does  not  preclude  him  from  any  favour  he  is  endued 
to.  Another  consideration  in  tins  case  is,  length  of  time ;  for  the  purchase 
was  made  in  1711.  The  husband  died  in  1719,  and  the  plainti£f;  the  widow/ 
never  brought  dower,  or  the  present  bill,  till  1737  ;  and  it  appears,  that  de* 
fepdant,  the  purchaser,  has  smce  made  great  improvement  upon  the  estate, 
and  therefore  it  would  be  very  hard,  especially  atler  the  several  cases  deter- 
mined in  favour  of  purchasers,  even  if  tnere  was  a  hair's  breadth  of  a  distinc- 
tion between  this  case  and  that  of  lady  Radnor  and  Vandebendy,  to  suffer  the 
plaintiff  now  to  come  here  for  dower.  It  is  said,  about  10  years  ago  plaintiff 
did  claim  her  dower  of  the  present  defendant,  which  amounted  to  notice  to 
him' of  such  dower,  (which  he  did  not  want).  But,  however,  the  making  a 
claim,  and  then  not  proceeding  directly  upon  it,  shows,  tliat  plaintiff  was 
conusant  of  her  right,  but  would  not  proceed ;  and  the  purchaser  must  think, 
by  her  delaying  so  to  dp,  that  she  would  not,  and  that  might  be  an  inducement 
for  him  to  make  such  improvements  as  hC/  has  done.  Therefore,  upon  the 
whole,  I  think  the  decn^  ought  to  be  reversed,  and  the  bill  to  be  dismissed  ; 
but  1  will  not  give  costs." 

In  the  above  case,  Chute,  Clarke,  and  Weldon,  for  plaintiff,  cited  Attorney- 
general  and  Scot,  lord  Talbot's  time.  See  Lady  Radnor  and  Vandebendj, 
Show.  P.  C.  69.    Preced.  Chanc.  6^*  97. 133.  a  Wms.  63a. 

Attorney-general,  Brown,  Grapper,  and  Murray,  contra,  cited  the  above 
cases,  and  Mitchell  and  Reynolds,  at  the  Rolls,  1730.  *^  BUI  was  brought  for 
dower,  and  case  was,  the  husband  in  1710,  had  inade  a  mortgage  for  500 /.y 
for  the  term  of  1,000  years,  which  was  assigned  to  /.  S.  after  Uie  marriage  of 
plaintiff,  to  secure  a  further  sum.  The  husband  morteages  another  estate  in 
tee,  and  both  these  mortgages  were  assigned  to  defencUmt ;  and,  in  1725,  de- 
fendant came  to  an  account  with  the  husband,  and  likewise  came  to  an  agree- 
ment with  him  for  the  purchase  of  the  estate,  for  the  mortgage  sun)  only. 
Accordinglv,  the  husband  conveyed  the  equity  of  redemption.  One  question 
asose,  relatmg  to  the  estate  mortgaged  in  fee ;  and  another,  in  respect  to  the 
mortgage  for  years.  And  as  to  the  mortgage  for  years,  the  master  of  the  rolls 
said,  the  doweress  should  have  dower  out  of  a  term  for  years,  where  the  inhe- 
ritance was  in  the  husband,  as  against  the  heir  of  the  husband,  or  against  a 
volunteer;  but  it  Js  settled  that  she  shall  not  as  against  a  purchaser  for  a 
valuable  consideration :  and  cited  the  case  of  lady  Radnor  and  Vandebendy. 
And  he  said  likewise  what  was  mentioned  before,  in  the  principal  case,  relating 
to  the  method  of  conveyances;  but  that  he  could  not  look  upon  defendant  here 
as  a  purcliaser,  because  he  could  not  look  upon  the  method  nere  taken  between 
him  and  the  hiisband  as  a  purchase,  the  agreement  for  the  purchase  being  for  the 
J  mortgage 
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yd  LSO,if  afeoffinent  be  made  upon  condition^  that  if  the  feoffor  pay 

a  certaine  sum  of  money  to  the  feoffee,  then  it  shall  be  lawfuU  tp 

the  feoffor  and  his  hares  to  enter  ^:  in  this  case  if  the  feoffor  die  before 

the  vayment  made,  and  the  heir  will  tender  to  the  feoffee  the  money,  suck 

tenaer  is  void,  because  the  time  within  which  tliis  ought  to  be  done  u  past. 

For  when  the  condition  is,  that  if  the  feoffor  pay  the  money  to  the  feoffee, 

S^.  this  is  as  much  to  say,  as  if  the  feoffor  during  his  life  pay  the  money 

to  the  feoffee,  S^c.  and  when  the  feoffor  aueth,  then  the  time  of  the  tender 

is  past.    But  otherwise  it  is  where  a  day  of  payment  is  limited,  and  the 

feoffor  die  before  the  day,  then  may  the  heir  tender  the  money  as  is  afore- 

satd,  for  that  the  time  of  the  tender  was  not  past  by  tlie  death  of  the 

feoffor.    Also  it  seemeth,  that  t/i  such  case  (j;  que  en  tiel  case)  where  the 

feoffor  dieth  before  the  day  of  payment,  if  the  executors  of  the  feoffor  tender 

4  the  ffwney  to  the  feoff et  at  the  day  of  payment,  this  tender  is  good  enough ; 

i^ndif  toe  feofiee  refuse  it,  the  heires  of  the  feoffor  may  enter  (et  si  le 

feoflfeo  ceo  renise^f  les  heires  de  feonor  poient  entrer)^  S^c.    And  the 

reason  is,  for  that  the  executors  represent  the  person  of  their  testator, 

l^.  (i). 

THIS 

*  Sfc.  added  in  L.  and  M.  and  Roh.        f  donques  added  in  L,  and  M.  and 
I  que  not  in  L.  and  M.  or  Roh.  Roh. 


mortgage  money  only;  therefore  relieved  the  widow.  Bui  said^  that  he  would 
not  relieve  her  as  against  a  purchaser.^ 

In  the  late  case  of  Maundrell  v.  Maundrell,  7  Yes.  jun.  567.  and  10  Ves. 
jun.  346.  the  doctrine^  which  is  the  subject  of  this  note,  received  a  fbU  faives- 
tigatipn.— {Note  105.] 

(1)  The  foHowing  succinct  observations, — ist.  On  the  ris^ht  of  the  executor 
to  receive  the  mortgage  debt :  sdly.  On  the  application  ofhis  personal  estate 
in  discbarge  of  his  mortgage  debts :  ddly.  On  limitinff  the  right  of  redemption 
to  persons  not  entitled  to  the  ownership  of  the  land,  when  the  mortgage  is 
executed :  and  4th]v.  On  the  length  of  possession  by  a  mortgagee,  which  bars 
tbe  morl^ago/s  right  of  redemption, — may,  perhaps,  without  impropriety,  be 
inserted  m  this  pli^. 

1st  It  has  been  long  settled  in  equity,  that  mortgage  money  is  to  be  paid,  not 
to  the  heir,  but  to  the  executor  :  and  this  holds,  thoii^  the  mortgage  be  in  fee ; 
though  die  condition  be  for  payment  to  the  mortgagee,  his  heirs  or  executors ; 
tfiough  diere  be  no  want  of  assets ;  though  there  be  no  bond  given,  or  covenant 
entered  into  by  the  mortgagor,  for  payment  of  the  money;  and,  whether  the 
mortgage  be  forfeited  or  not,  at  the  aeath  of  the  mortgagee;  for  equity  considers 
a  mortgage  as  part  of  the  mortgagee's  personalty.  See  the  argument  of  lord 
keeper  Fmch  in  Thombrough  v.  Baker,  1  Cba.  Ca.  285.  and  see  s  Cha.Ca.  $0, 
51. 187.  334«  3  Vent  348.  351. — This  fellows  from  die  principle,  which  has 
been' already  noticed,  ^at,  in  equity,  the  lands  are  only  considered  as  a  pledge 
or  security  for  the  money  lent,  and  the  money  is  the  principal,  if  not  the  s^e 
object.  In  adopting  this  rule,  courts  of  equity  appear  to  have  been  guided  by 
die  same  reasonmg,  whidi  in  ibrmer  times  made  courts  of  law  consider  the 
estates  of  tenant  by.  statute  merdiant  and  tenant  by  statute  staple  merely  as 

chattel 
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chattel  interesto.  These,  from  their  uncerlaiii  nature,  ought  to  hare  been 
considered  as  freehold ;  but  being,  as  Mr.  justice  Blackstone  observes^  a  secu- 
ritf  and  remedy  provided  for  personal  debts,  to  .which  debts  the  executor  is 
entitled,  the  law  has  therefore  thus  directed  their  succession  ;  as  judging  it 
reasonable,  from  a  principle  of  natural  equity,  that  the  security  and  remedy 
should  be  vested  in  them,  to  whom  the  debts,  if  recovered,  would  belong. 
3  fil.  Com.  ch«  lo.  sect.  5.  Still  however  the  mortgage  is  considered  as  for^ 
feited  in  law,  and  the  mortgagor  can  only  recover  the  mortgaged  lands  back, 
by  the  aid  of  equity. 

sdly.  It  also  follows,  from  the  circumstance  of  the  mortgaged  lands  beii^ 
considered,  in  equity,  as  a  security  or  pledge  for  the  mortgage  debt,  that,  after 
the  l^;al  forfeiture,  it  continues  as  much  a  debt  as  before :  Hence,  in  ^eneral^ 
the  personal  estate  of  the  mortgagor  M^  upon  his  decease^  to  he  applied  in  discharge 
qf  the  mortgages  and  this  hol£  equalty  in  favour  of  the  heir ;  of  a  general 
devisee,  or  hceres  /actus ;  and  of  a  devisee  of  particular  lands ;  and  whether 
there  is,  or  is  pot,  a  bond  or  covenant  for  payment  of  the  money.  Cope  v.  CopOi 
1  Salk.  450.  Howell  r.  Price,  Free,  in  Cba.  433.  Pockley  v.  Pockley, 
1  Ycm.  36.  Lord  Windielsea  v.  Norcliif,  1  Yem.  403.  Bartholomew  v.  May, 
1  Atk.  467.  Galton  v.  Hancock,  2  Atk,^94.  437. 430.  This  doctrine  has  been 
frequently  extended  to  the  case  of  a  dense  of  lands  in  trust,  to  pay  off  debts ; 
where  (particularly  if  the  personalty  is  bequeathed  to  the  executor)  the  courts, 
notwithstanding  an  express  devise  of  a  real  estate  for  tlie  payment  of  debts, 
have  directed  the  personalty  to  be  first  applied  in  payment  or  them.  See  Gower 
r.  Mead,  Prec.  in  Cha.  3.  Dolman  v.  Smith,  ibid.  456.  3  Yem.  740.  Hall 
V.  Brooker,  Gilb.  Rep.  73.  See  also  Bamfield  v.  Wyndham,  Prec.  in  Cha.  101. 
Wainwright  i7.  Bendloe,  Gilb.  Rep.  135.  Stapleton  v.  Colville,  Ca.  temn. 
Talbot,  303.^— In  iome  cases^  hoivever^  the  courts  have  considered  the  land  as  the 
primary  fundy  and  the  personalty  merely  as  auxiliary.  The  personal  estate  is 
then  only  a  surety  for  the  land,  and  will  have  the  same  equityas  the  land  is 
entitled  to,  when  it  is  pledged  as  a  surety  for  a  personal  debt.  This  doctrine  is 
most  pointedly  and  hapjHlv  stated,  explained,  and  exemplified  by  Mr.  Cox  in 
his  note  under  page  664  W^the  second  volume  of  his  edition  of  Peere  Williams. 
— ^The  cases  chiefly  occur,  where  a  person  purchases  an  estate,  subject  to  a  sum 
of  money,  which  he  does  not  discharge,  or  leaves  part  of  the  purchase  money 
secured  on  th^  estate.  Speaking  generally,  in  these  cases,  as  oetween  the  real 
and  per^nal  representatives  of  the  purchaser,  the  land^  the  prhnary  fund  for 
the  payment  of  such  money :  but  the  purchaser  may  arrange  this  at  his  plea- 
sure. To  prevent  doubt  on  the  subject,  it  is  advisable  to  insert «  clause  in 
the  purchase  deed,  expressing  the  purchaser's  intention  in  this  rei|>ect. 

Sdljr.  It  sometimes  happens,  that  by  the  language  „of  the  proviso  for  re- 
demption  the  right  to  reaeem  is  limited  to  a  person,  who  had  eitner  no  interest, 
or  a  partial  interest  only,  in  the  land,  at  the  time  of  the  mortgage ;  and  thaty 
from  the  circumstance,  it  becomes  doubtful,  tahether  the  person^  to  xohom  ths 
equity  of  redemption  is  thus  Umited,  does  not  acquire^  under  the  lintttatton^  the 
beneficial  ownership  of  the  equity  ^redemption ;  or,  at  least,  a  greater  interest 
in  it  than  he  had  in  the  land  oefore  the  mortgage.  Speaking  genially,  a 
strong  indication  of  intention  is  necessary,  to  transfer  the  Denefidal  ownership 
of  the  equity  of  redemption,  from  the  person  entitled  to  the  beneficial  ownership 
of  the  estate  at  the  time  of  the  mortgage,  or  to  vaiy  his  rights;  when  this  is 
intended,  a  full  recital  of  the  intention  »iould  be  inserted. — In  the  same  man- 
ner, when  money  is  raised  by  mortgage  for  the  benefit  of  a  person,  having  % 
partial  interest  in  the  land,  as  where  the  husband  and  wife  jom  in  a  mortgiu;e 
of  her  estate,  and  the  money  is  paid  to  him,  or  where  the  tenant  for  life  and  t£e 
reversioner  join  in  a  mortgage,  and  the  money  is  paid  to  the  tenant  for  life,  it 
should  be  stated,  whether  it  be  the  intention  of  the  parties,  that,  as  between 
the  estate  and  the  person  receiving  the  money,  the  estate  or  the  person  receir- 
ing  the  money  is  to  be  debtor  for  it,  and  indemnify  the  other. — But  this  is 

unnecessary, 
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H  M  H.7.31.  n^HIS  divereitie  is  plain  and  evident,  and  agreeth  with  [a] 
{ji  ^  ^'  ^*  ^^^  books,  and  yet  somewhat  shall  be  observed  hereupon : 

Post  9I0.8.       ^^''  ^^^  ^^  appeareth,  that  seeing  no  time  is  limited,  the  law  - 
a  Cro.  944.)       doth  appoint  the  time,  and  that  is  during  the  life  of  the  feoffor. 
(3  Co.  70.)         Wherein  divers  diversities  are  worthy  the  observation : 

First,  between  this  case  that  -Littleton  here  putteth  of  the  l 
condition  of  a  feofFment  in  fee,  for  tlie  payment  of  money  where 
44  E.  3.  9.  no  time  is  limited,  and  the  condition  of  a  bond  for  the  pay- 

33  H  6. 45.        ment  of  a  sum  of  money  where  no  time  is  limited :  for  m 
^^    *  such  a  condition  of  a  bond  the  money  is  to  be  payd  presently, 

9  E.  4!  29.  ^^'  ^'  ^^  convenient  time,     [b]  And  yet  in  case  of  a  condi- 

1.5  E.4.30.         tion  of  a  bond  there  is  a  diversitie  between  a  condition  of  s 
91  K.  4  38.  b.      an  obligation,  which  concemes  the  doing  o^  a  transitorie  act 
9  ^j7*  '^'  ^'       witliout  limitation  of  any  time,  as  payment  of  money,  delivery 
14  H.  8. 91.  a.    of  chartersj  or  the  like,  for  there  tlie  condition  is  to  be  per- 
Ac  99.  b.  formed  presently,  that  is,  in  convenient  time :  and  when  by 

[b]  lib.  6.  the  condition  of  the  obligatfon  the  act  that  is  to  be 

foL  30,  31.         t:f-  done  to  the  obligee  is  of  his  own  nature  locall,  rgOSn 
^*"6'w8    for  there  the  obligor  (no  time  being  limited)  hath  I     ^    J 
(I  RolL  Abr.       ^"""^  during  his  life  to  perform  it,  as  to  make  a  feoff- 
436.)  ment,  &c.  if  the  obligee  doth  not  hasten  the  same  by  request. 

(6  Rep.  31.  In  case  where  the  condition  of  the  obligation  is  locall,  there  is  3 
Booibie's  cue.  ^\^  ^  diversitie,  when  the  concurrence  of  the  obligor  and  the 
(9*'Roa!  Abr.  obligee  is  requisite,  (as  in  the  said  case  of  the  feonbent)  and 
436, 437.)  '  when  the  oblieor  may  performe  it  in  the  absence  of  the  obh'gee, 
[*]  Bootbic's  as  to  knowledge  satisfaction  in  the  court  of  king's  bench,  [*] 
cMe,abj  supra,  although  the  knowledge  of  satisfaction  is  locall,  yet  because 
(D0C.PIB.  969.  ,  ^Q  jjj^y  ^Q  j^  j,^  jjjg  absence  of  the  obligee,  he  must  do  it  in 
'''^  convenient  time,  and  hath  not  time  during  his  life. 

Another  diversity  is,  where  the  condition  concemeth  a  tran-  4 
sitory  or  locall  act,  and  is  to  be  performed  to  the  feoffee  (A)  or 
obligee,  and  where  it  is  to  be  performed  to  a  stranger :  as  if 
A.  be  bound  to  B.  to  pay  ten  pounds  lo  C^  A.  tenders  to  C. 
and  he  refuseth,  the  bond  is  forfeited,  as  in  this  Section  shall  - 
be  said  more  at  large. 
(Vide  uit.     '  •        Another  diversitie  is  between  a  condition  of  an  obligation,  5 
Sect.  394.)         £^qJ  h  condition  upon  a  feofiment,  where  the  act  that  is  locall 
li?  fo  3*1!  «f 9.  '*  *^  ^®  ^^^^  ^P  *  stranger, and  idiere  to  the  obligee  or  feoffor  • 
lb.  79.  b.         '  himself.     As  if  one  make  a  feoffincnt  in  fee,  upon  condition 
Seignior  Croin-    that  the  feofBse  shall  infeoffe  a  stranger,  and  no  time  limited,  - 
wciracase.  the  feoffee  shall  not  have  time  during  his  life  to  make  the 

44  £.  9. 9.  feoffment,  for  then  he  should  take  the  profits  in  the  mean 

91  J:«.  4*  41*  ^ 

9  E.  4. 3, 4.     1 9  H.  6.  67.  73. 76.    4  E.  4. 4-  b«    «6  H .  8. 9.  b.    (9  Rep.  59. 9 1 9.  b.) 

time  • 

(A)  Should  UfUfthe  feoffor  ? 

^^^ • 

unnecessary,  if  the  mortgage  is  made,  by  an  exercise  of  a  special  power ;  as 
in  that  case,  the  property,  as  between  the  persons  entitled  to  it,  and  the  mort- 
gi|gor,  is  always  the  debtor. 

4thly.  It  does  not  appear,  that  the  courts  of  equity  have  fixed  any  determinate 
period  qftinie  to  he  such  a  length  qfpossession  as  to  bar  the  mortgagors  right  of  re* 
(iemption :  but  as,  in  the  courts  of  law,  twenty  years  is  a  bar  to  an  entry  or  eject- 
ment, the  courts  of  equity,  (consistently  with  their  general  system,  that  the 
rules  and  practice  of  theur . courts. shoiud  bear  an  analogy  to  the  rules  and 
practice  01  the  courts  of  law)  have  inclined  to  allow  the  same  period  of  twenty 
years  to  be  a  bar  to. a  redemption, — See  Cook  v,  Arnham,  3  P.W.  283.  and  the 
note  of  the  editor  at  the  eaa  of  that  case.-^[Notc  106.] 
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time  to  his  own  use*  which  the  estraoger  ought*  to  have,  and 
therefore  he  ought  to  make  the  feoifment  as  soon  as  con- 
veniently he  may ;  and  so  it  is  of  the  condition  of  an  obliga- 
tion.   But  if  the  condition  be,  that  the  feoffee  shall  re-infeoffe 
the  feoffor,  there  the  feofke  hath  time  during  his  life,  for  the 
privitie  of  the  condition  between  them,  unlesse  he  be  hastened 
by  request,  as  shall  be  said  hereafter. 
6      Another  diversitie  is,  when  the. obligor  or  feoffor  (A)  is  to 
.    enfeoffs  a  stranger,  as  hatli  been  said,  and  when  a  stranger  is 
to^enfeoffe  the  feoffee  or  .obligee :  Bsif  A.  enfeoffe  B.  of  Black 
AcrCj  upon  condition  that  if  C  enfeoffe  J5.  of  White  AcrCy  (Vitlcpost.Sect. 
A,  shall  re-enter,  C.  hath  time  during  his  life,  if  B,  doth  not  359#  353f  354-) 
hasten  it  by  request,  and  so  of  an  obligation. 
,  7      But  in  some  cases  albeit  the  condition  be  collateral!,  and  is 
to  be  performed  to  the  obligee,  and  no  time  limited,  yet  in 
respect  of  the  nature  of  the  thing  the  obligor  shall  not  have 
time  during  his  life  to  perform  it.     As  if  the  condition  of  an   14  e.  3.  Det 
obligation  be,  to  grant  an  annuitie  or   yearly  rent  to  the   i38.1i.2.fo.8o. 
obligee  during  his  life,  payable  yearely  at  the  feast  of  Easter ^  Seignior  Crom- 
this  annuity  or  yearly  rent  must  be  eranted  before  Easter^  ^*^'*  *^**^' 
or  else  tlje  obligee  shall  not  have  it  at  tnat  feast  during  his  life, 
et  tic  de  similibus ;  and  so  was  it  resolved  by  the  judges  [*]  of  [*]  Vid.  Dyer, 
the  common  pleas  in  the  argument  of  ^r^cfr^to^'s  case,  which  14  ^^»  31 1- 
I  my  selfe  heard.  *     iSJ?fP"»         \ 

8  LasUv,  When  the  obligor,  feoffor,  or  feoffee  is  to  ^^*** '  "^'^ 

P09«l  ^^  ^  ^  *^  ^^^  ^^  labour,  as  to  go  to  t3*  Rome^  Jeru- 
^    '  I  sakm,  &c«  in  such  and  the  luce  cases^  the  obligor, 
^  -^  feoffor,  or  feoffee,  hath  Ume  during  his  life,  and 
cannot  be  hastened  by  request.     And  so  it  is  11  a  stranger  to 
the  obligation  or  feomnent  were  to  do  such  an  act,  he  hath 
•.  time  to  do  it  at  any  time  during  his  life. 

"  If  ike  executors  ofthejeqffbr  tender^  ^c*'    So  as  now  it  ap-  ^Ant  ao6.  a.) 
peareth  that  either  the  heir  of  the  feoffor,  or  his  executors,  may  Lib.  5.  fol..  96, 
(when  a  day  is  limited)  pay  tlie  money  ;  and  so  also,  may  the  97'    Goodalc'i 
administrator  of  the  feoftbr  do,  if  the  feoffor  dye  intestate  [/']  ;  mh  yid.  Sect. 
and  this  may  the  ordinarie  do  if  there  be  neiuier  executor  nor  334. 
administrator  as  hath  been  said.  (See  Hensloe's 

ca.9Rep.36.b.) 

"  Af9d  ifihejwffeere/useitp  the  heirs  ofthefecffor  may  enter^ 

S^P    Nota^  a  tender  by  the  executors  or  administrators,  and  a 

reflisall,  doUi  give  the  heir  of  the  feoffor  a  title  of  entrie.    And 

here  by  this  (^c)  is  a  diversitie  implyed,  when  a  tender  and 

.refusal!  shall  give  a  third  person  title  of  entrie. 

If  a  man  be  bound  to  Jf.  in  an  obligation  with  condition  to  33  H.  6. 16, 17. 
.enfeoffe  B.  (who  is  a  meer  stranger)  before  a  day,  the  obligor  36  H.  6. 8. 
doth  offer  to  enfeoffe  B.  and  he  refuseth,  the  obligation  is  forreit,  ^^^^*\ 
for  the  obligor  hath  taken  upon  him  to  infeoffhim,  and  his  refusal!'  ^^e.'  ^^.  * ' 
cannot  satisfie  the  condition,  because  no  feofiment  is  made ;  but  3a  e!  3.'    .' 
if  the  feoffment  had  been  bv  the  condition  to  be  made  to  the  Barre,  aG4. 
obligee,  or  to  any  6ther  for  his  benefit  or  behoof,  a  tender  and'  7  ^'  2*  ^^' 
refusal!  shall  save  the  bond,  because  he  himself  upon  the.  matter  ^^^J"^^^  ^ 

35  H.  8.    Dier,  56.  lib.  5.  fol.  93.     Lambe's  case.     (5  Rep.  23*      1  BoU.Abr.  469. 
Post.  911.  a.    Ant.  906.  a.) 

(A)  Inutad  of  feoGfor,  the  wrd  ftoffee  11  ^akA  in  the  *jtJk  fiitm,  at  the  tente  uppean 
tortfuire. 
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is  the  cause  wherefore  the  condition  could  not  be  performed,  and 

therefore  shall  not  give  himself  cause  of  action.     But  if  A,  be 

bound  to  B.  with  condition  that  C.  shall  enfeoffe  D,  in  this  case 

if  C.  tender,  and  2>.  refuse,  the  obligation  is  saved,  for  the  obligor 

himself  undertaketh  to  do  no  act,  but  that  a  stranger  shall 

[&]  8  E.  4. 14.     enfeoflfe  a  straneer.     And  it  is  holden  in  bookes  [h]  that  in  this 

3  £.  4.  ubi  case  it  shall  be  mtended,  that  the  feofiment  should  be  made  for 

""P^  the  benefit' of  the  obligee.    Some  to  reconcile  the  books  seem 

to  make  a  difference  between  an  expresse  refusall  of  the  stranger, 

and  a  readinesse  of  the  obligor  at  the  day  and  place  to  make 

performance,  and  the  absence  of  the  stranger :  but  that  can  make 

no  difierence.    I  take  it  rather  to  be  the  error  of  the  reporter, 

and  the  records  themselves  are  necessary  to  be  seen  ;  tor  the 

law  herein  is,  as  it  hath  been  before  declared. 

19  H.  6. 34.  If  /.  enfeoffe  one  in  fee  upon  condition  to  enfeoflfe  /.  S.  and 

^  Rdl^Abf  *4Aa   ^^  heires,  the  feoffee  tenders  the  feoflfment  to  /.  S.  and  he  re- 

1  Rep.  138-^)    ^^^^  '^>  the  feoffor  may  re-enter,  for  by  the  expresse  intent  of 

the  condition,  the  feoffee  iJiould  not  have  and  retain  any  benefit 

or  estate  in  die  land^  but  is  as  it  wpte  an  instrument  to  convey 

over  the  land. 

«  E.  4.  Eorrie         But  in  that  case,  if  the  condition  were  to  make  a  gift  in  tayle 

^ffi^^t  35.  to  /.  &  and  he  refusetli  it,  and  a  tender  and  refusall  is  made, 

t|iere  the  feofibr  shall  not  re-enter,  ior  that  it  was  intended  that 
the  feoffee  should  have  an  estate  in  the  land.  And  so  it  is  if  a 
feoffment  be  made  upon  condition  that  the  feofiee  shall  grant  a 
rent  charge  to  a  stranger,  if  the  feoffee  tender  the  grant  and  he 
refuseth,  the  feoffor  shall  not  fe-enter,  because  the  feoffee  was 
to  retain  the  land ;  which  points  are  worthy  of  due  observation. 

Here  in  the  case  of  Ltttletony  when  tlie  executors  make  the 
tender,  and  the  feoffee  refuseth,  albeit  the  heir  be  a  third  per- 
son, yet  is  he  no  stranger,  but  he  and  the  executors  also  are 
privies  in  law. 

(Pott-ftOQ.  b.)        **  ^^  penon  oftheUstixter,  ^c.''     This  is  to  be  understood 

concerning  goods  and  diatleis  either  in  possession  or  in  action, 
and  the  executor  doth  more  actually  represent  the  peison  of  the 
testator,  than  the  heir  doththe  person  of  the  ancestor.  /  For  if 

<3  Stan,  136.}    a  man  bindeth  himself,  his  executors  are  bound  though  diey  be 

not  named,  but  so  it  is  not  of  the  heir :  furthermore,  here  the 
Administrators  and  the  ordinary  idso  are  implyed,  as  before  hath 
been  said  (i). 

Sect- 


.  (1)  But  by  the .33  H.  8.  c.  39.  if  any  person  be  indebted  to  the  king  by 
reco^Diaanoe,.obl]gatio^,  or  ouier  specialty,  and  die,  his  heir  shall  be  charged 
therein,  Uioudi  the  woi^  '^heii^"  be  not  comprised  in  such  recognizance,  &c. 
In  the  case  of  sir  Gerard  Fleetwood,  8  Rep.  171.  lord  Coke  observes,  that  the 
freehold  and  inheritance  of  the  kine's  debtor  are  bound  from  the  time  of  the 
debt  accrued.  If  the  observation  be  just,  it  must  by  the  common  law  have 
btar  immateriiBl  with  respect  to  the  king,  whether  the  heir  was  named  in  the 
speciality  or  not. 

Perhaps  the  following  succinct  view  of  thk  Frierooativb  Remedies  of 
THE  Crown, /or  the  Recovery  qfDehU^ — I.  At  the  Common  Law :— II.  Under 
the  statute  of  Henry  8 ;— III.  Under  the  statutes  of  Queen  Elizabeth ;  and 
under  th»  act  paissed,  for  this  purpose,  in  the  reign  of  his  late  Majesty : 

—IV.  And 
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Sect.  338. 

JfND  note,  that  in  all  cases  of  condition  for  payment  of  a  certaine 
^  mmme  in  grosse  touching  lands  or  tenements^  if  lawfull  tender  be 
once  refused^  he  which  ought  to  tender  the  money  is  of  this  qmt,  and  fully 
dischargedfor  ever  afterwards. 

THIS 


-—IV.  Ancl  of  the  general  effect  of  these  remedies,  may  not  be  unacceptable 
to  the  leader. 

L  By  the  Common  Law,  execution  may  be  issued,  not  only  against  the 
goods  and  chattels,  but  against  the  lands  of  the  king's  debtor :  and,  for  rent 
reserved  on  a  lease,  the  king  may  distrain,  not  only  on  the  lands  comprised  in 
the  lease,  but  on  any  other  hnds  of  his  debtor. 

II.  By  the  33  Hen.  8.  c.  39.  all  bonds  executed  to  the  king,  are  to  have  the 
same  force,  and  to  be  attended  with  the  same  remedies,  as  statutes  staple. 

III.  By  the  13  of  Queen  EUxabeth^  c.  4«thd  lands  of  treasurers,  receivers; 
and  other  accountants  to  the  crown,  therein  particularly  or  generaUy  mentioned^ . 
are  made  liable  to  execution  for  debts  to  the  crewn,  m  the  same  manner,  as  if 
the  party  had  acknowledged  a  recognizance  under  the  statute  of  Henry  8. 
A  doubt  arose  upon  this  statute,  wheUier  a  sale  might  be  made  under  it,  after 
the  death  of  the  accountant  or  debtor.  To  obviate  this  doubt,  the  explanatory 
statute  of  the  ^jth  of  Elizabeth,  c.  3.  was  passed,  by  which  a  power  of  sale, 
after  the  death  of  the  debtor,  was  expremly  given.  Afterwards,  by  an  act 
made  in  the  39^^  ^ear  of  Queen  Elizabeth,  the  explanatory  act  was  repealed, 
and  a  new  exposition  was  made  of  the  statute  of  the  13th  Elixabetn,  with 
various  new  provisions.  But  the  act  of  the  39th  Blicabeth  being  only  tempo- 
may,  and  having  expired  early  in  the  reign  of  James  i.  the  explanatory  act 
of  the  ^Tth  Elizabeth  was  revived. 

TV.  However  it  fell  into  disuse,  and,  in  the  late  reign,  when  it  come  to 
be  exfUnmed,  on  occasion  of  the  exertions,  made,  during  lord  North's  admini- 
stration, for  the  fiscovery  of  the  crown  debts,  it  Was  ibiind  defbotive.  This 
gave  riie  to  the  act  of  the  35M  of  his  late  Majesty,  t;.  35.  by  which,  the 
court  of  exchequer  is  authorized,  on  the  application  of  kis  males^s  attomey 
general,  in  a^  summiUr/  way,  by  moticb,  to  order  the  eitales  of  crown^ebtors, 
which  "idibdd  be  extended  by  any  writ  of  elctent,'or  €&m  cbnmt^ettrmmtm, 
to  beaold  fbr  payment  of  the  aebts. 

'V.'  1.  "the  result  appears  to  he,  ihAtM  the  jreehbtdldtUisi  ifhichiunaetotmi^ 
^t  to  the  crown,  imd^r  the  a<cts,  which  hfetVd  been  ttehtittned;httB,  Itt^the  time 
when  he  enters  into  his  office,  are  chargeable  with  his  debto  to  'the'etowti  on 
fteeotm^bf  thiat  oflice.  The  ^sas^'is  not 'Altet^  by 'his  sellliiig  thMA  belbre'he 
becoiAes  hid^bCed,  though  it  be^  a  tale  to  a'do^^^/^jMiHtiMser^'f^^  vaUiabltf 
coiisid^tion,  and  without  nbtice.  Sir  <>hrfc^her  Htttto'«r8  ease,  10  Go.  Rep, 
55.  b.  The  same  doctrine  holds  in  respect  to  the  debts 'Of  a  person,  whe  m 
^6att^ a  Ikjftd  to  the  (Ch>wn.  TtWufthe'd^e  bf  all  MCiihfars  of  the  land- 
tax,  as  they*  exectttea  bond'  to  liie  crowil  to  Atc^uicit  fbr  the  money  ciimsiog  to 
their  hands  as  receivers.  It  follows,  that  all  theit  landriCte  chatgeable  td  the 
crown  from  the  execution  of  the  bond,  and  consequently,  though  «i^  s^Il- them 

to 
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Vide  Sect.         HTHIS  is  to  be  understood,  that  he  that  ought  to  tender  the 
iequent.  money  is  of  thia  discharged  for  ever  to  make  any  other 

tender  ;  but  if  it  were  a  dutie  before,  though  the  feoffor  enter  by 
force  of  the  condition,  yet  the  debt  or  dutie  remayneth. 
(9  Rep.  79.  a.)    As  if  A.  borroweth  a  tc^  hundred  pound  of  B.  and  after  [20971 

mortgageth  land  to  B.  upon  condition  for  payment  I  k  *J 
thereof:  if  A,  tender  the  money  to  B.  and  he  refuseth 
it,  A.  may  enter  into  the  land,  and  the  land  is  freed  for  ever  of 
the  condition,  but  yet  the  debt  remaineth,  and  may  be  recovered 
by  action  of  debt.  But  if  A,  without  any  loane,  debt,  or  dutie 
preceding  infeoffe  B.  of  land  upon  condition  for  the  payment 
of  a  hundred  pounds  to  B.  in  nature  of  a  gratuitie  or  gift ;  in 
that  case  if  he  tender  the  hundred  pound  to  hire  according  to 
the  condition,  and  he  refuseth  it,  B,  hath  no  remedie  therefore ; 
and  so  is  our  author  in  tliis  and  his  other  cases  of  like  nature 
to  be  underbtoqd. 


Sect.  339. 


A 


LSO,  if  the  feoffee  in  rnorgage  before  the  day  of  payment  which 

should  be  made  to  him,  makes  his  executors  and  die,  and  his  heir 

entreth  into  the  land  as  he  ought,  S^c,  it  seemeth  in  this  case  that  the 

feoffor  ought  to  pay  the  money  at  the  day  appointed  to  the  executors,  and 

not  to  the  heir  of' the  feoffee,  because  the  money  at  tlte  beginning  trenched 

to 


to  a  purchaser,  at  a  time  when  they  are  not  indebted,  and  have  no  money 
bdoDgtng  to  the  crown  in  their  hands;  still,  the  lands  ar^  liable  to  tlie  crown 
for  their  future  debts. 

As  between  the  crown  and  the  debtor,  the  lands  in  the  hands  of  his  trustees 
are  chargeable  with  the  crown  debts ;  and,  in  the  late  caseof  the  King  v.  Smithy 
k  was  held  that  an  outstanding  legal  estate  will  not  protect,  even  a  bondfde 
purchaser,  for  a  valuable  consideration,  without  notice,  against  crown  debts. 
See  Mr.  Sugden*s  Law  of  Vendors,  4th  edition.  Appendix,  N*  15. 
'  In  the  case  of  the  King  v.  Smith,  Wightwick's  Reports  in  the  Exchequer, 
p.  3^9  the  question  was,  whether  a  simple  contract  debt  to  the  crown  was 
•iidi  a  change  or  lien  on  the  freehold  estate  of  the  debtor,  as  should  bind  the 
land  in  the  hands  of.  a  purchaser  from  him,  without  notice  and  without  fraud, 
if  the  debts  were  not  recorded  at  all,  or  not  recorded  till  after  the  conveyance. 
The  barons  were  unanimously  of  opinion  that  it  was  not ;  but  seem  to  have 
Qoosidered  .that  the  land  of  such  a  debtor  would  be  chargeable  in  the  hai^ds 
of  the  purchaser,  i^  at  the  time  of  the  purchase,  the  debtor  filled  a  situation, 
notoriously  accountable  to  the  crown. 

.  v.  a.  With  respect  to  copyhold  lands* — The  kins  cannot  extend  the  copy- 
hold land  of  his  debtor.;  Kitcoen,  133  ;  Rex  v,  Budd,  sir  Thomas  Parker,  190. 

8. Yes.  jun.  394*  395- 
y.  3*  LeasduAds  for  years  may  be. taken  in  execution  at  the  suit  of  the 

crown  debt ;  but  though  on  record,  the  debt  of  the  crown  is  not  a  charge  or 

lien  on  leascJiolds  for  years,  until  the  wnt  of  execution  is  taken  out  upon  them 

and  delivered  to  the  sheriff. 

.   Generally  speaking,  what  has  been  said  in  this  annotation  implies  equally 

to  the  sureties  for  ^e  debtor  to  the  crown,  as  to  the  debtor  himself: — and, 

for,  many  legal  consequences,  a  person  accountable  to  Uie  king's  debtor  is 

accountable  to  the  king  himself.— |Note  107.] 


r 


LJ3.  C.5.  Sect 3S9.     upon  Condition.    [209. b.  210.a. 

to  the  feoffee  in  manner  as  a  dude,  and  shall  be  hitetided  that  the  estate  was 
made  by  reason  of  the  lending  of  the  money  by  the  feoffee,  or  for  some  other  * 
dutie ;  and  therefore  the  payment  shall  not  be  fnade  to  the  heir,  *  as  it 
seemeth,  but  the  words  of  the  condition  may  be  such,  as  the  payment  shall 
be  made  to  the  Mr.  As  if  the  condition  were,  that  if  the  feoffor  pau  to 
the  feoffee  or  to  his  heirs  such  a  sum  at  such  a  day,  <5rc.  there  after  the  ^ath 
of  the  feoffee,  if  he  dieth  before  the  daij  limited,  the  payment  ought  to 
be  made  to  the  heir  (f  le  payment  doit  estre  fait  al  heir)  at  the  day 
appointed,  8^c. 

**  P^y  ^^ch  a  sum  at  such  a  day,  Sfc"    Here  is  hnplyed,   i8 R 4. fol.  18. 

that  this  payment  ought  to  be  reall,  and  not  in  shew  or  '*»*>•  6-  fof.  98. 
appearance.     For  if  it  be  agreed  between  the  feoffor  and  the  f'''',^*'/'  '^'^• 
executors  of  the  feoffee  that  the  feoffor  shall  pay  to  the  executors  H  ^'3  ^^' 
but  part  of  the  money,  and  that  yet  in  appearance  the  whole  Accomit,  PI.  70. 
sum  shall  be  paid,  and  that  the  residue  snail  be  repaid,  and  (6  Rep.  117.) 
accordingly  at  the  day  and  place  the  whole  sum  is  paid,  and 
afler  the  residue  is  repaid/  txiis  is  no  performance  or  the  con- 
dition, for  the  state  shall  not  be  divested  out  of  the  heir,  which 
is  a  third  person,  without  a  true  and  effectual  payment,  and  npt  (5  Rep.  ^.) 
by  a  shadow  or  colour  of  payment,  and  the  agreement  precedent 
doth  guide  the  payment  subsequent. 

And  by  this  Section  also  it  appeareth,  that  the  executors  do  (Ant.  009.  a. 
more  represent  the  person  of  the  testator,  than  the  heir  doth  9  Rep.  39.) 
the  ancestor;  for  though  the  executor  be  not  named, 

['2  lOTl  y®*  ^®  *^  ^*^  appoints  him  to  receive  the  money,  but 
^  2   J  80  doth  not  the  law  appoint  the  heir  to  receive  the 
money  unless  he  be  named. 

"  Ought  to  be  made  to  the  heir  at  the  day  appointed^  Sfc''    And 
here  it  also  appeareth,  that  if  the  condition  upon  the  morgage 
be  to  pay  to  the  morgagee  or  his  heires  the  money,  &c.  and 
before  the  day  of  payment  the  morgagee  dieth,  the  feoffor  can- 
not pay  the  money  to  the  executors  of  the  morgagee:  for 
Littleton  saith  that  in  this  case  the  payment  ought  to  be  made  vid.  li.  5.  fo.  96. 
to  the  heir.    Et  in  hoc  casu  designatio  unius  persona  est  exclusio  Goodale'scase. 
aUerius,  et  expressum,facit  cessare  tadtumx  and  the  law  shall  !>»«;,  2Kr«^8i. 
never  seek  out  a  person,  when  the  parties  themselves  have  /^m  47!^) 
appointed  one.     But  if  the  condition  be  to  pay  the  money  to 
the  feofiee  his  heirs  or  executors,  then  the  feoffor  hath  election  .    . 

to  pay  it  either  [w]  to  the  heir  or  executors.  M  13  £.  3. 

If  a  man  make  a  feofiment  in  fee  upon  condition  that  the  Condiiion,  8 
feoffee  shall  pay  to  the  feoffor  his  heirs  or  assiffiis  20  pound  at  5^  i?*    ,   v 
such  a  day,  and  before  the  day  the  feoffor  make  his  executors  ^       ^'  ^^'' 
and  dieth,  the  feoffee  may  pay  the  same  either  to  the  heir  or  to 
the  executors,  for  they  are  his  assigns  in  law  to  this  intent. 
But  if  a  man  make  a,feoffiiient  in  fee  upon  condition  that  if  the 
feoffor  pay  to  the  feoffee  his  heirs  or  assigns  so  pound  before 
such  a  feast,  and  before  the  feast  the  ieoSee  maketh  his  execu- 
.tors  and  dyeth,  the  feoffor  ought  to  pay  the  money  to  the  heir, 
•  and  hot  to  the  executors,  for  the  executors  in  this  case  are  no 
assigns  in  law ;  and  the  reason  of  fhis  diversitie  is  this,  for  that 

m 

*  a*  ^  seemeth,  but  the  xvords  of  the    and  M.  or  Roh. 
condition  may  be  such,  as  the  payment        t  donques  added  in  L.  and  M. 
shall  be  made  to  the  heir,  not  in  L.    and  Roh, 

Vol.  II.  N 
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in  the  fint  case  the  law  must  of  necessitie  find  outassigns^ 
(i  RolLAbr.  because  there  cannot  be  any  assigns  in  deed,  for  the  feoffor 
42I-)  hadi  but  d  bare  condition  and  no  estate  in  the  land  which  he 

can  assigne  orer.  But  in  the  other  case  the  feoffee  hath  au 
(liob.  9.)  estate  in  the  land  which  he  may  assiene  over ;  and  where  there 

maybe  assigns  in  deed,  the  law  shall  never  seek  out  or  appoint 
37  H.  8. 9.  any  assigns  m  law.    And  albeit  the  feofiee  made  no  assignmcDt 

3&4Ph.&  of  the  estate,  yet  the  executors  cannot  be  assigns,  because 
Mar.  140.  tL  assigns  were  only  intended  by  the  condition  to  1^  assigns  of 
(*)  Mic.a3&  the  estate ;  and  so  was  it  resolved  (*)  Mich.  33  &  24  £02.  hw 
04  Elix.  in  caria  ^^  ^^^  ^^  justices  in  the  court  of  wards  between  Randall 
^i;^^!^^'^^  and  BravM,  which  I  observed. 

Browne.  Tid.  But  if  the  condition  be  to  pay  the  money  to  the  feoffee  his 
sElis.Dier,i8i.  heirs  or  assigns,  and  the  feofiee  make  a  feomnent  over,  it  is  ia 
Fl.  Com.  Cbw-  the  election  of  the  feoffmr  to  pay  the  money  to  the  first  feofifee 
^  VMG^l  or  to  the  second  feoffee ;  and  so  if  the  first  feofiee  dyeth,  the 
ale's  caK,  Bb.  5!  feoffor  may  either  pay  the  money  to  tlie  heir  of  the  first  feoflfee, 
fo,  96, 97'.  or  to  the  sedood  feoroe,  for  the  law  will  not  enforce  the  feoffiyr 

17  Am.^1.  ft.  to  take  knoirfedge  of  the  second  feoffinent,  nor  of  the  validity 
Goodale'f  case,  thereof,  i^ether  the  same  be  effectuall  or  not,  but  at  his  plea- 
(MoTl:.  »e>  and  the  first  feofiee  and  his  heirs  are  expresly  nam^  in 
Ante  fto6»  a.>     the  condition  (1). 

Sect. 


(1)  Hob.  9.  Pease  and  Styleman.— i4  man  wis  hound  to  pay  toL  to  such  a 
person  as  he  (the  obUgee)  should  by  his  toill  appoinU  The  omigee  made  /.  S. 
his  executor^  but  made  no  other  appointment.  It  toas  reschedy  upon  demurrer^ 
that  the  executor  should  not  have  the  20 1,  for  he  is  only  an  assignee  in  laWf  toho 
takes  to  the  use  of  the  testator:  but  here  the  condition  is  in  favour  of  an  actual 
assigneCf  toho  takes  to  his  aam  use.  The  conusee  of  a  fine  teases  to  the  conusor 
for  99  yearsy  with  condition,  if  the  lessee  pays  to  thelessor^  his  heirs  amd  assignSp 
that  the,  uses  limited  to  the  conusee  and  hss  heirs,  by  an  indenturCf  should  cease  : 
the  lessor  dies.  Lord  Nottingham  toas  of  opinion,  that  the  uses  should  not  cease 
bv  payment  to  the  administrator  of  the  lessor,  because  he  may  be  an  cusignee  in 
deed,  as  here.  1 1  May,  1659,  jSir  Andrem  Youn^, — Lord  Nott  MS.  notes. — 
Howe  V.  Whltebanck.  Upon  a  fine,  the  use  of  land  was  lunhed  to  A.  for  80 
years,  with  a  power  to  A.  and  his  assigns  to  make  leases  for  three  lives,  to 
commence  ofter  the  determination  of  that  term.  A.  assigned  over  to  B.,  B. 
died,  having  made  his  will,  and  appointed  C  his  executor.  C.  assigned  over 
to  D. :  D.  m  pursuance  of  the  ^ower,  made  a  lease  for  life.  The  question 
was,  whether  D.  was  such  an  assignee  of  ^.  as  to  have  a  power  to  make  this 
lease;  or  whether  it  should  ext^id  only  to  the  immediate  assisns  o£  At 
The  doubt  in  Aa  case  was  the  greater,  as  there  had  been  a  devolution  upon 
an  executor.  The  case  0^  Pease  and  Styleman  was  cited,  where  it  was  said, 
that  an  executor  or  administrator  should  not  in  some  cases  be  said  to  be  a 
special  assignee.  But  all  the  court  seemed  to  incline  to  the  contrary,  and 
that  D,  should  be  called  an  assignee,  well  enough  for  the  purpose  of  making 
the  leases  in  question,  and  that  so  should  any  person  that  came  to  the  estate 
under  the  first  lessee,  though  there  should  be  twenty  mesne  assignments. 
And  afterwards,  in  the  Michaelmas  term  following,  judgment  was  given 
accordingly. — 1  Freem..  476.*— [Note  108.] 


L.3.  C. 5,  Sect.  340,        upon  Condition.  [210.  a. 


Sect.  340. 

ydhSOj  upon  such  case  (f  sur  tiel  c^e)  of  feoffment  in  mortgage,  a 
question  hath  been  demanded  in  what  ^ace  the  feoffor  is  bound  fo 
tender  (est  tenus  J  de  tender)  the  money  to  the  fe^ee  at  the  day 
appointed,  S^c.  Ana  some  have  said,  upon  the  land  so  hottlen  in  mortgage 
(que  sar  la  terre  issint  §  tenus  en  morga^e)^  because  the  condition  is 
depending  upon  tlie  land.  And  they  have  said  that  if  the  feoffor  be  upon 
the  land  there  ready  to  pay  the  money  (Et  ont  dit  |I  que  si  le  feoflPor  soit 
%  sur  le  terre  la  prest  a  paier  le  money)  to  the  feoffee  at  the  day  set,  and 
the  feoffee  be  not  then  there,  then  (+  adonque)  the  feoffor  is  quit  and 
excused  of  the  payment  of  the  money,  for  that  no  default  is  in  him.  But 
it  seemeth  to  some  that  the  law  is  contrary,  and  that  default  is  in  him',  for 
he  is  bound  to  seek  the  feoffee  if  he  be  then  in  any  other  place  (s'il  soit 
adonque  en  **  ascun  auter  lieu)  within  the  realm  of  England,  As  if  a 
man  he  bound  in  an  obligation  of  20  pound  upon  condition  endorsed  upon 
the  same  obligation,  that  if  he  pay  to  him  to  whom  the  obligation  is  made 
at  such  a  day  ]  o  pound,  then  (ft  adonque)  the  obligation  of  20  pound 
shall  lose  his  force,  and  be  holden  for  nothings  in  this  case  it  behooveth 
him  th(U  maae  the  obligation  to  seek  him  to  whom  the  obligation  is  made 
if  he  be  in  England,  and  at  the  day  set  to  tender  unto  him  the  said 
IQ  pound,  otherwise  he  shall  forfeit  the  sum  of  20  pound  comprised  within 
tie  obligatixm,  ||  J  S^c,  And  so  it  seemeth  in  the  otaer  case,  Sfc.  And  albeit 
that  some  have  said  that  the  condition  is  depending  upon, the  land,  yet  this 
proves  not  that  the  making  of  the  condition  to  be  performed,  ought  to  be 
made  upon  the  land,  S^c.  no  more  than  if  the  condition  were  that  the  feoffor 
at  such  a  day  shall  do  some  €peciall  corporall  service  to  the  feoffee,  not 
naming  the  place  where  such  corporall  service  shall  be  done.  In  this  case 
the  feoffor  ought  to  do  such  corporall  service  at  the  day  limited  to  the  feoffee, 
in  what  place  soever  of  England  that  the  feoffee  be,  if'  he  will  have 
advantage  of  the  conation,  c^c.  So  it  seemeth  tn  the  other  case.  And  it 
seems  to  them  that  it  shall  be  more  properly  said,  that  the  estate  of  the 
land  is  depending  upon  the  condition,  *  than  to  say  (que  t*  a  dire)  that 
the  condition  is  depending  upon  the  land,  ^c.    SedqusBrei  &c. 

**JLSO,  upon  such  case  of  feqffhneni  in  mortgage,  a  question 
hath  been  demanded,  <fc. '  Here  and  in  other  places,  that 
I  may  say  <mce  for  all»  where  Littleton  inaketh  a  doubt,  and 
setteth  down  several!  opinions  and  the  reasons,  he  ever  setteth 
down  (*)  the  better  opinion  and  his  own  last,  and  so  he  doth  (*)  Vid.  Sect. 

here.   »7o-3oa.  375. 

t  sur— en  L,  and  M.'and  Roh.  **  ascun— -un,  L,  and M.  and Roh. 

X  de— a,  L.  and  M.  and  Roh.  f  f  que  added  in  L,  and  M.  and 

§  tenus  not  in  L,  and  M,  Roh. 

II  que  not  in  h*  and  M,  but  in  Roh.  \\\\  Sfc.  not  in  L.and  M.  but  in  Roh* 

if  sur  le  terre  la  not  in  L,  and  M.  *  t^c- added  in L. and M.  and  Roh. 

or  Roh.  t*  est  a  tant,  added  in  L.  and  M, 

4.  que  added  in  L.  and  3f.  and  Roh.  and  Roh. 

N   2 
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[n]  8  E.  4-  4«  &  here,    [n]  For  at  this  day  this  doubt  is  settled,  havii^ 
14.  1 1 H.  4-  6a.  5^n  oftentimes  resolred,  that  seeing  the  tcs*  money  is  fg  lOTI 
17  E^^a  *        *  *"°*  in  grosse,  and  coUaterall  to  the  title  of  the  land,  [_  5   J 
a  I  H.  7.  ^^  ^^  feoffor  must  tender  the  money  to  the  person 

Keylway,74.  of  the  feoffee  according  to  the  later  opinion,  and  it  is  not 
16  £1.  Dier,3.7.  sufficient  for  him  to  tender  it  upon  the  land  ;  otherwise  it  is  of 
lib.  4  fo.  78,  j^  pgnt  ^jj^^  issueth  out  of  the  land.  But  if  the  condition  of  a 
case  2i°f:.4.6.  ^^°^  ®^  feoffinent  be  to  deliver  twenty  Quarters  of  wheat,  or 
(5  Rep.  95.  *  twenty  load  of  timber,  or  such  like,  the  obligor  or  feoffor  is  not 
a  Cro.  493.  bound  to  carry  the  same  about  and  seek  the  feoffee,  but  the 
3  Cro.  688.)  obligor  or  feoffor  before  the  day  must  go  to  the  feoffee,  and 
^^  R  t  *  know  where  he  will  appoint  to  receive  it,  and  there  it  must  be 

Dec  178.  delivered.    And  so  note  a  diversitie  between  money  and  things 

(Ant.  ao6.  b.  ponderous,  or  of  great  weight.  If  the  condition  of  a  bond  or 
ao7.  a.)  feoffment  be  to  make  a  feoffment,  there  it  is  sufficient  [b]  for  him 

( 1  ^11-  463- )      to  tender  it  upon  the  land,  because  the  state  must  pass  by  liverie. 

lb]  a  E.  4.  3.  "  Within  the  realm  of  England  (1)  §/'   For  if  he  be  out  of  the 

realm  of  England  he  is  not  bound  to  seek  him,  or  to  go  out  of 
the  realme  unto  him.  And  for  that  the  feoffee  is  the  cause  that 
the  feoffor  cannot  tender  the  money,  the  feoffor  shall  enter  into 
the  land  as  if  he  had  duly  tendered  it  according  to  the  condition. 

"  Some  speciall  corporall  service  to  thejeoffee,**    This  is  a 
diversity  between  a  rent  issuing  out  of  land,  and  a  corporall 
service  issuing  out  of  land,  for  it  sufficeth  (as  hath  been 
KT-  said)  that  uie  rent  be  tendered  upon  the  land  ( 1 )  (A),  Fg  1 1 71 
ai  £.  3.  10.       ®^^  ^^  which  it  issueth.    But  homage  or  imy  other  I     «    J 
so  H.  6.  31.       special  corporal  service  must  be  done  to  the  person  of 
a7  E.  3.  34.        the  lord,  and  the  tenant  ought  by  the  law  of  conveniency  to 
ai  Ass.  13.         geek  hjni  to  whom  the  service  is  to  be  done  in  any  place 
2.E.V.7.        ^itixin  England.       . 

ao  E.  Avuwrie,  113.  45  ^  3  9'  46  £.  3.  Barre,  ai6.  Mich,  aa  k  a3  Elij.  in 
Banke  h  Roy,  which  I  mvselfe  heard  and  obserred.  19  Eiiz.  Dier,  354.  Lib.  8. 
fui  9a.  in  France's  case.    {Cro.  Jac.  9.) 

If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  his 
life  at  a  place  certain,  tne  obligor  cannot  tender  the  money  at 

the 

(A)  The  preceding  nference  to  lord  Naltin^iam*t  note  below  ueou  miMplactd,  at  the  note 
w  here  imlevant.    It  appears  to  relate  to  the  commentary  on  Stct,  341 . 

(1)  §  If'  A,  recites  by  his  deed,  that  whereas  he  is  indebted  to  B.  in  lool. 
and  he  covenants  with  B,  that  the  100/.  shall  be  paid  and  delivered  to  B.  or 
his  assigns  at  Rotterdam,  in  Holland,  by  C.  without  any  suit  at  law,  upon  the 
first  requisition  which  shall  be  made  of  it ;  in  this  case,  the  demand  may  be  in 
any  otner  place  besides  Rotterdam :  for  though  payment  is  to  be  made  at 
Rotterdam,  yet  the  demand  may  be  made  in  any  place ;  and  if  the  demand  be 
made  in  England,  or  at  Dort,  which  is  10  miles  from.  Rotterdam,  it  is  good, 
for  he  ought  to  have  reasonable  time  to  pay  it  afler  the  demand,  having  respect 
to  the  distance  of  the  place.  But  if  the  demand  should  be  limited  to  Rotter- 
dam, perhaps  he  woula  never  come  there,  .and  so  the  covenant  would  be  of  no 
effect, — Mich.  1650,  between  Halsted  and  Vanlcnrden,  adjudged  upon  a  special 
verdict,  l  Roll.  Abr.  443.— In  Brpwnlow,  46.  it  is  laid  down,  that,  if  money 
be  appointed  by  will  to  be  paid,  and  no  place  limited  for  the  payment,  there 
must  be  a  request  to  pay  the  money,  and  the  executor  is  not  bound  to  seek 
him  to  whoin  it  is  to  be  paid. — [Note  109.] 

( 1 )  Otherwise  when  the  leflse  is  void ;  for  there  no  acceptance  <^reni  afterwards 
can  make  it  have  continuance.    Post.  215.  a.    Lord  Not.  MS. — [Note  1 10.] 


L,3.  C.5.  Sect-341.     upon  Condition.     [211. a.  211.b; 

the  place  whisnjie  wiU,  for  then  the  obligee  should  be  bound  to 

peq>etuaU  attendance,  and  therefore  the  obligor  in'  respect  of 

the  incertainty  of  the  time  must  give  the  obligee  notice  that  on 

such  a  day  at  the  place  limited,  he  will  pay  the  money,  and  then  (^  j^n  j^^^ 

the  obligee  must  attend  there  to  receive  it:  for  if  the  obligor  453.  Ant.  906. 

then  and  there  tender  the  money,  he  shall  save  the  penaltie  of  sio.) 

the  bond  for  ever. 

The  same  law  it  is  if  a  man  make  a  feoffment  in  fee  upon  con-  18  Eliz. 
dition,  if  the  feoffor  at  any  time  during  his  life  pay  to  the  feoffee  ^y^^»  354- 
twenty  pound  at  su<^  a  place  certaine,  that  then,  &c.    In  this  (a  Rep.  59. 
case  the  feoffor  must  give  notice  to  the  feoffee  when  he  will  pay  3  Rep.  64.) 
it,  for  without  such  notice  as  is  aforesaid,  the  tender  will  not 
be  sufficient.    But  in  both  thesex;ases  if  at  any  time  the  oblieor  79  j^p^  ^^    . 
or  feoffor  meet  the  obligee  or  feoffee  at  the  place,  he  may  tender  post  Sect.  353. 
the  money.  s  Cro.  9, 10.) 

I£A.  be  bound  to  B.  with  condition  that  C.  shall  enfeoffe  D.  (Hob.  51. 
on  such  a  day,  C.  must  give  notice  to  Z).  thereof,  and  request  1  Roll.Abr.  4IS3. 
him  to  be  on  the  land  at  the  day  to  receive  the  feoffment,  and  ^  ^'^"*  9*) 
in  that  case  he  is  bound  to  seek  D.  and  to  give  him  notice. 

•*  To  tender  (de  tender)/*  or  tendrey  is  a  word  common  both  to  (a  E.  4. 3  &  4.> 
the  English  and  French,  in  Latine  qfferre\  and  in  that  sense,  and 
with  that  Lattfn  word  it  is  alwayes  used  in  the  common  law. 
Vide  Sect.  514,  the  tender  of  the  halfe  marke.    And  before, 
Sect.  333,  334-  337- 


pun  ^  Sect.  341. 

DUT  if  a  feoffment  in  fee  be  made,  reserving  to  the  feoffor  ayeareW 
"^  rent  J  and  for  default  of  payment  a  rc'entrie,  S^c.  in  this  case  the 
tenant  needeth  not  (en  cest  case  it  ne  besoigne  *  le  tenant)  to  tender  the 
rent,  when  it  is  behind,  but  upon  the  land,  because  this  is  a  rent  issuing  out 
of  the  land,  which  is  a  rent  seek  (que  test  rent  secke).  For  if  the  feoffor 
be  seised  once  of  this  rent,  and  fmer  he  commeth  upon  the  land,  t^e.  and 
the  rent  is  denied  Mm,  lie  may  have  an  assise  of  Novel  Disseisin.  For 
albeit  he  may  enter  by  reason  of  the  condition  broken,  S^c.  yet  he  may 
choose  either  to  relinquish  his  entrte,  or  to  have  an  assise,  S^c.  And  so  there 
is  a  diversitie,  as  to  the  tender  of  a  rent  which  is  issuing  out  of  the  land, 
and  of  the  tender  of  another  sum  in  grosse,  which  is  rwt  issuing  out  of 
any  land. 

11J£RE  the  diversitie  appeareth  between  a  sum  in  gross, 
and  a  rent  issuing  out  pf  the  land,  as  hath  been,  touched 
before. 

"  Yet  he  may  choose,  either  to  rdinquish  his  entrie,  or  to  have 


an  asstse** 


Here  it  appeareth,  that  if  the  condition  be  broken  for  non-  (Anf.  145.  a.) 
payment  of  the  rent,  yet  if  the  feoffor  bringeth  an  assise  for  the  *^  ^  ^'i  ^"^"^ 

14  Ass.  u.      45  Ass.  5.      6  H.  7.  3.      17  E.  3. 73.      PI.  Com.  133.      aa  H.  6. 57. 
(3  Rep.  64, 65.)    ( I  Roll  Abr.  475.    Post.  373.  a.    Noj,  7-) 

^  rent 

*  a  added  in  L.  and  M.  and  Roh.       t  ceo  added  in  L.  and  M.  and  Roh. 

N  3 


211.b.212.a.]  Of  Estates      L.3.C.5.Sect.342. 

rent  due  at  that  time^  he  shall  never  enter  for  the  ccrndttkni 
broken,  because  he  affinneth  the  rent  to  hare  a  continuance, 
and  thereby  wayveth  the  condition.  And  so  it  is  if  the  rent  had 
had  a  clause  of  distresse  annexed  unto  it,  if  the  feoffor  had 
destrained  for  the  rent,  for  non-payment  whereof  the  condition 
was  broken,  he  should  never  enter  for  the  condition  broken, 
but  he  may  receive  that  rent  and  acquite  the  same,  and  yet  enter 
for  the  condition  broken.  But  if  he  accept  a  rent  due  at  a  day 
after,  he  shall  not  enter  for  the  condition  broken,  because  he 
therdliy  affinneth  the  lease  to  have  a  continuance  (i). 


(1  RoH.  Abr.445. 446.)  ScCt.  342. 

(9Cro.  13,14) 

AJfD  therefore  it  will  be  a  good  and  sure  thing  for  him  that  will  make 
-"  mch  feoffment  in  mortgage,  to  appoint  an  especial  place  (2)  where  the 
money  shall  be  payd,  and  the  more  speciall  that  it  be  put,  the 
tcf  better  it  is  for  the  feoffor.  As  if  A.  infeoffe  B.  to  have  to  PSlS."] 
him  and  to  his  heires,  upon  such  condition,  that  if  A.  pay  to  B.  L  a.  J 
on  the  Feast  of  Saint  Michael  the  Arch-Angell  next  camming, 
in  the  cathedrall  church  of  St.  PauPs  in  London,  within  four  hours  next 
More  the  hour  of  noon  of  the  same  Feast,  at  the  Rood  Ufi  <^tke  Rood 
of  the  North  door  (a  le  Rood  loft  de  *  le  Rood  de  le  North  doore) 
roithin  the  same  church,  or  at  the  tomb  of  Saint  Erkenumld,  or  at  the 
door  of  such  a  chappell,  or  at  such  a  pillar,  within  the  same  church,  that 
then  it  shall  be  lawfull  to  the  aforesaid  A.  and  his  heirs  to  enter,  8^c.  in 
this  case  he  needeth  not  to  seek  the  feoffee  in  an  other  place,  nor  to 
be  in  any  other  place,  but  in  the  place  comprised  in  the  indenture,  nor 
to  be  there  longer  than  the  time  specified  in  the  same  indenture,  to  tender 
or  vay  the  money  to  the  feoffee,  8^c. 

XT  ERE  is  good  counsel!  and  advice  given,  to  set  down  in 
conveyances  every  thing  in  certaintie  and  particularitie,  for 
certaintie  is  the  mother  of  quietnesse  and  repose,  and  incertaintie 
the  cause  of  variance  and  contentions ;  and  for  obtaining  of  the 
one,  and  avoyding  of  the  other,  the  best  meane  is,  in  afi  assur- 
ances, to  take  counsell  of  learned  and  well-experienced  men,  and 
not  to  trust  only  without  advice  to  a  precedent.  For  as  the  rule 
is  concerning  the  state  of  a  man's  boale,  Nullum  mcdicamenlum 

est 

*  le  Rood  de  le  not  in  L.  and  M.  or  Roh. 


(1)  Though  he  received  part  of  the  rent,  he  may  re-enter  for  the  residue 
that  is  unpaid.     10  H.  7.  34.  a.— [Note  111.] 

(3)  Upoij  the  marriage  of  lord  Anglesea  with  a  daughter  of  lady  Dorchester, 
a  termor  years  was  limited  in  his  lordship's  Irish  estates,  for  raising  12,000/. 
for  the  portions  of  the  daughters.  There  was  but  one  daughter  of  the  mar- 
riage, it  was  made  a  question,  whether  the  portion  was  to  be  paid  in  England, 
without  any  deduction  or  allowance  for  the  exchange  from  Ireland  to  England? 
It  was  determined  in  Chancery,  that  the  portion  ought  to  be  paid  in  England, 
where  the  contract  was  made  and  the  parties  resided,  ana  not  in  Ireland ; 
because  it  was  a  sum  in  gross,  and  not  a  rtot  issuing  out  of  land.  Vin.  Abr. 
vol.  5.  209.— [Note  112.J 


L.3.C.5.  Sect343-44.    upon  Condition.  [212.  a.  212.  b. 

esi  idem  omnibus^  ao  in  the  state  and  assurance  of  a  man's  land, 
Nullum  exemplum  est  idem  omnilms. 

**  At  the  tomb  of  Saint  Erkenxoaldy  Sfc"  This  Erkenwald  was 
a  younger  son  of  Anna,  king  of  the  East  SaxonSf  and  was  first 
abbot  of  Cheney  in  Surrey  which  he  had  founded,  and  afler 
bishop  of  London,  a  holy  and  devout  man,  and  lieth  buried  in 
-the  south  isle,  above  the  quire  in  Saint  Pavtfi  church,  where  the 
tomb  yet  remaineth,  that  Littleton  speaketh  of  in  this  place :  he 
flouriwed  about  the  yeare  of  our  Lord  680. 

The  residue  of  this  Section  and  the  (Sf^c.)  are  evident. 


Sect  343. 

ALSO,  in  suck  case,  where  the  place  f  of  payment  is  limited,  the 

yio^e  is  not  bound  (le  feoffee  n'est  J  oblige)  to  receive  the  payment 

in  any  other  place  but  in  the  place  so  limited.     But  yet  if  he  do  receive 

the  payment  in  another  place,  this  is  good  enough  ana  as  strong  for  the 

fooffor  as  if  the  receipt  had  been  in  the  same  place  so  limited,  8^c, 

XJ  £  R  £  B  Y  it  appeareth  that  the  place  is  but  a  circumstance ;  (6  Rep.  46.  b. 

and  therefore  if  the  obligee  receiveth  it  at  any  other  place,  ^*^'    ^^  ^*  ^ 
it  is  sufficient,  though  he  be  not  bound  to  receive  it  at  ^     ^'  *  *^''' 
1*2 1271  ^^y  o^^^  place.    >^  And  so  it  is  if  the  money  be  to 
I     b   J  ^^  f^^  ^^  ^^^^  ^  feast,  yet  if  the  money  be  tendred 

*       and  received  at  any  time  before  the  day,  it  is  suffi- 
cient (1). 

Sect.  344. 

ALSO,  in  the  case  of  fooffment  in  mortgage,  if  the  feoffor  payeth  to 
^  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gold,  or  any  such 
other  thing  in  full  satisfaction  of  the  money,  and  the  other  receiveth  it, 
this  is  good  enough,  and  as  strong  as  if  he  had  received  the^sum  of 

money, 

t  of  payment  not  in  L.  and  M.  1  pas  added  in  L.  and  M.  and 

or  Rob.  Ron, 


(1)  It  hath  been  formerly  doubted,  Whether  the  defendant,  in  such  a  case, 
ought  not  to  plead  speciall]^?  See  1  Cro.  14s.  S.  C.  1  Ander.  198.  S.CL 
Mo.  267.  S.  C.  Ow.  45.  Savil.  96.  1  Leon.  311.  But  now  this  point  is  set- 
tled; for  per  ^Anna,  cap.  16.  sect.  12.  if  the  obligor,  his  heirs,  executors^ 
and  administraton,  have,  before  the  action  brought,  paid  to  the  obligee,  his 
executors  or  administrators,  the  principal  and  interest  due  by  the  condition  of 
the  bond,  though  such  payment  was  not  strictly  made  according  to  the  con- 
dition, yet  it  mar  be  pleaded  in  bar  of  such  action,  and  shall  be  as  efiectual 
a  bar  thereof  as  if  the  money  had  been  paid  at  the  day  and  place,  accordmg 
to  the  condition,  and  had  been  so  pleaded.  Note  to  the  lUh  edition.-^ 
[Note  113.] 

N4 
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money,  though  tlie  horse  or  the  other  thing  were  not  of  the  twentieth  part 
of  the  value  of  the  sum  of  money ,  because  that  the  other  hath  accepted  it 
tnfull  satisfaction  *. 

(Dyer,  i.)  JJEREUPONare  man^  diversities  worthy  of  observation. 

3  H.  7. 4-  b-  •■■•'•  First,  there  is  a  diversitie,  when  the  coodition  is  for  pay- 
1  iH  7  «o  ai .  ™^^  ®^  money ;  and  when  for  the  deliverie  of  a  horse,  a  robe,  a 
19  E.  4.  i.'b. '  ^'^^t  or  the  like :  for  where  it  is  for  pa3rment  of  money,  there  if 
47  £.  3. 34.  the  feoffee  or  obligee  accept  an  horse,  &c.  in  satisfaction,  this  is 
sa  B.  4.04.  good :  but  if  the  condition  were  for  the  deliverie  of  a  horse,  or 
37  H.  6.  ft6.  Tohey  there,  albeit  the  obligee  or  feoflfee  accept  money  or  anj 
PeyWt  case.  Other  thing  for  the  horse,  &c.  it  is  no  performance  of  the  condi- 
(1  KoU.  Rep.  tion.  The  like  law  is,  if  the  condition  be  to  acknowledge  a 
396.)  recognizance  of  twentie  pounds,  &c.  if  the  obligee  or  feoffee 
13  H.  4. 33.  accept  twenty  pounds  in  satisfaction  of  the  condition,  it  is  not 
*  Pejtoe't  case  sufficient  in  law,  *  but  notwithstanding  such  acceptance,  the 
vbi  supra.  condition  is  broken.  And  so  it  is  of  all  other  collateral!  con- 
(Ant.  307.;  ditions,  though  the  obligee  or  feoiSbe  himself  acdept  it. 

4  H.  7-  4-  I>y*        Secondly,  m  case  when  the  condition  is  for  payment  of  monejr^ 

35  jl'  g'  ^^'  there  is  a  diversitie  when  the  money  is  to  be  payd  to  the  partie, 
?ADi."3o8.'b.)     ^^^  when  to  an  estranger ;  for  when  it  b  to  be  payd  to  an 

estranger,  there  if  the  stranger  accept  an  horse  or  any  colla- 
teral! thing  in  satisfaction  of  the  money,  it  is  no  performance  of 
tlie  condition,  because  the  condition  m  that  case  is  strictly  to 
be  performed.  But  if  the  condition  be,  tliata  stranger  shall  pay 
to  the  obligee  or  feoffee  a  sum  of  money,  there  the  obligee  or 
feoffee  may  receive  a  horse,  &c.  in  satisfaction. 
Ltb.5.  fo.  117.        Thirdly,   where  the  condition  is  for  payment  of  twentie 
FiuDel*tt  case,      pounds,  the  obligor  or  feoffor  cannot  at  the  time  appointed  pay 
,  a  lesser  sum  in  satisfaction  of  the  whole,  because  it  is  apparent 
that  a  lesser  sum  of  money  cannot  be  a  satisfaction  of  a  greater. 

36  H.  6.  tit.  But  if  the  obligee  or  feoffee  do  at  the  day  receive  part,  and 
^IdTi^^Post  ^^®^®®!^  make  an  acquittance  under  his  seal  in  full  satisfaction 
373.aiMo. 47!)  ^^^^  whole,  it  is  sufficient,  by  reason  the  deed  amounteth  to 

an  acquittance  of  the  whole.  If  the  obligor  or  lessor  pay  a  lesser 

sum  either  before  the  day,  or  at  another  place  than  is  limited 
'  by  the  condition,  and  the  obligee  or  feoffee  receivcth  it,  this  is 

a  good  satisfaction. 
30  C  3. 33.     *      Fourthly,  not  only  things  in  possession  may  be  given  in  satis- 
(Hob.68,69.}     faction  (whereof  Littleton  putteth  his  case,)  but  also  if  the 

obligee  or  feoffee  accept  a  statute  or  a  bond  in  satisfaction  of 

the  money,  it  is  a  good  satisfaction. 
1 1 R.  3.  tit.  If  the  obligor  or  feoffor  be  bound  by  condition  to  pay 

fi^R^lf  aS'  *"  hundred  markes  at  a  certaine  »•  day,  and  at  the  fSlSf] 
470.604.)  day  the  parties  do  account  together,  and  for  that  the  L  a.  J 

(Noy,  1 1  o.         feoffee  or  obligee  did  owe  twentie  pound  to  the  obi  igor 
5  Rep.  117.)      or  feoffor,  that  sum  is  allowed,  and  the* residue  of  the  hundred 

37  H.  6.  a6.  markes  paid,  this  is  a  good  satisfection,  and  yet  die  twenty 
^  H  6  1  -  pound  was  a  chose  in  action,  and  no  payment  was  made  thereof, 
13 II.  Z\  i.'b.      ^^^  ^y  ^''^y  o^  retainer  or  discharge  (1). 

"  In 
*  SfC.  added  in  L.  and  M.  and  Roh. 


(1 )  In  Roll.  Rep.  ag6.  it  is  said,  that  the  reason  why  acoUa^ral  thing  cannot 
be  satisfied  with  money,  or  other  collateral  thiQg,  is,  because  the  collateral 

thiBg 


L.3.C.5.  Sect  345.      upon  Condition.  [213.a. 

"  InjvU  sati^JdcHwtr    Nata^  in  satisfactioo  and  in  full  satis^ 
faction  u  all  one. 


Sect.  345. 

Ah  SO  if  a  man  infeqffe  an  other*  upon  cofulifion,  that  he  a  fid  hi9 
heirs  shall  render  to  a  stranger  and  to  his  heirs  a  yearly  rent  of 
20  diillingSf  Sfc.  and  if  he  or  his  heirs  fail  of  payment  thereof,  that  then 
it  shall  be  lawfull  to  the  feoffor  and  his  heirs  to  efUer,  this  is  a  good  con- 
dition :  and  yet  in  this  case,  albeit  such  annuall  payment  be  called  in  the 
indetiture  a  yearly  rent,  this  is  not  properly  a  rent.  For  if  it  should  be 
a  rent,  it  must  be  rent  service,  rent  charge,  or  a  rent  secke,  and  it  is  not 
awf  of  these  (et+  il  n'est  ascun  de  eux).  For  if  the  stranger  were  seised 
oftim,  and  after  it  were  denied  him,  he  shall  never  have  an  assise  of  this, 
because  that  it  is  not  issuing  out  of  any  tenements  (pur  ceo  que  il  n'est  %  pas 
issuant  ||  hors  (vascun  tenements) ;  and  so  the  stranger  hath  not  any 
remedy,  if  such  yearly  rent  be  behind  in  this  case,  but  that  the  feoffor 
or  his  heirs  may  enter,  S^'c.  And  yet  if  the  feoffor  or  Ms  heirs  enter  for 
default  of  payment,  then  such  rent  is  taken  away  for  ever.  And  so  such 
a  refit  is  but  as  a  paine  (et  issint  tiel  rent  §  n'est  forsque  un  peine)  set 
upon  the  tenant  and  his  heirs,  that  if  they  will  not  pay  this  according  to 
the  form  of  the  indenture,  they  shall  lose  their  land  by  the  entrie  oj  the 
feoffor  or  his  heirs  for  default  of  payment*  And  in  this  case  it  seemeth 
that  the  feoffee  afia  his  heirs  ought  to  seek  the  stranger  and  his  heirs  if 
they  be  within  England^  4*  because  there  is  no  place  limited  where  the 
payment  shall  be  made,  and  for  that  such  refit  is  not  issuifig  out  of  any 
land  (et  pur  ceo  que  tiel  rent  n'est  pas  issuant  JJ  hors  d'ascun  terre),  S^c. 

*«  <JHALL  render  to  a  stranger  a  yearly  rent,  S^cJ'  (Dr.  and  Stud. 

*^  This  reservation  is  meerly  voicl  [a]  for  the  reasons  here-  cap.  ao.) 
after  in  this  seUion  alledged  by  Littleton^  and  also  for  that  no  Y}  }f^'  ^ 
estate  moveth  from  the  stranger,  and  that  he  is  not  partie  to  the  (pjo.  a^'/sem 
deed.  boa  in  case  ie 

And  albeit  it  be  a  voyd  reservation,  and  can  be  no  rent,  and  Roy.AuL47.«.. 
the  words  of  the  condition  be,  that  if  the  feoffee  or  his  heirs  fail  Jro^  Car.  a88. 
of  payment  of  it,  (that  is  of  the  annuall  rent)  that  then,  &c.  yet  it  ^"^'  *+3-  ^^ 
appeareth  that  the  condition  is  good,  and  annuall  rent  shall  be 
taken  for  an  annuall  sum  of  money  in  grosse,  and  not  in  the 
proper  signification  thereof,  riz.  to  be  a  rent  issuing  out  of  land, 
which  is  to  be  observed,  that  words  in  a  condition  shall  be 

taken 

*f7ty^«  added  in  L.  and  M.  and  Roh.  4.  because  there  is  no  place  limited 

t  que  added  in  L.  andM.  and  Roh,  'where  the  payment  shall  he  made,  and, 

I  pas  nof^  in  L.  and  M.  not  in  L.  and  M.  or  Roh. 

II  hoiv  not  in  L.  and  M,  tt  ^ors  not  in  L.  and  M.  or  Roh, 
^  ii^esl>— est,  L,  and  M.  and  Roh, 


thing  is  not  due,  and  so  no  contract  can  be  made  of  It  till  the  day  of  pa3rment ; 
and  that  the  reason  why  money  may  be  satisfied  by  a  collateral  thing  is> 
because  it  is  of  certain  value*— [Note  ii4«} 


313.au2JtS.li^ 


Of  Estates      L. 3.  C. 5.  Sect.346. 


Ukea  outof  dieir  profiersensey  tU  res  magkvaleai  qu^  pereai, 
l{Q6£.^Siitr.  and  80  in  like  cases  it  is  holden  [b]  in  our  books. 

pere.    8  Ast.  34.  Revertere. 


(1  Rep.  76. 
G 

fAnt  148.  a. 
Sect  921.) 


But  if  A.  be  seised  of  certain  lands  and  A.  and  B,  joyn  in 
odbolt,  448.)  a  ieofiment  in  fee,  reserving  a  rent  to  tliem  both  and  their  heirs, 
and  the  feoffee  grant  that  it  shall  be  lawfull  for  them 
and  their  heirs  to  distrein  for  i^  the  rent,  this  is  a  P21371 
good  grant  of  a  rent  to  them  both,  because  he  is  partie  I  k  *  I 
to  the  deed,  and  the  clause  of  distress  is  a  grant  of  the  ^  *  --' 
rent  to  Aa  and  B,  as  it  appeareth  before  in  the  chapter  of  rentsj 
But  if  J3.  had  been  a  stran^r  to  the  deed,  then  B.  had  t^eo 
nothing.  And  upon  this  diversitie  are  all  the  books  [c],  which 
primd  facie  seem  to  vary,  reconciled. 

^'  For  if  ii  should  be  a  rentf  it  must  be  rent  service^  rent 
charge^  or  a  rent  secke^  and  it  is  not  antf  of  these**  This  is  a  good 
&>gYca//areument  h  divisione,  Sf  argtanentum  d  divisione  estfortis' 
simum  in  lege,  [d]  Littleton  useth  this  argument  elsewhere^ 
where  see  more  of  this  matter. 


[e]  18  £.  a. 
Am.  381. 
96H.  8.  a. 
13  E.  s.Feoff- 
iQeiitB&  Fails, 
108. 
31  Am,  pi.  31. 

M  Vide  Sect 
3B1. 


"  For  default  of  payment,'*  Note  here,  seeing  it  is  but  a  sumf 
in  grosse,  there  need  no  demand^of  the  rent ;  for  Littleton  here 
saith,  that  the  feoffee  otkght  to  seek  the  person  of  the  stranger 
to  paj  him  the  sum  of  monej,  because  it  is  a  sum  in  grosse 
and  not  issuing  out  of  the  land. 


Sect.  346. 

j^  ND  here  note  two  things:  one  is,  that  no  rent  (which  is  properly  said 
a  rent)  may  he  reservea  upon  am  feoffment,  gift,  or  lease,  but  only 
to  the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to  their  heirs,  and  in  no 
manner  it  .may  be  reserved  (8c  en  nul  ||  maner  §  11  poit  estre  reserve)  to 
any  strange  person.  But  if  twojointenants  make  a  lease  by  deed  indented, 
reserving  to  one  of  them  a  certain  yearly  rent,  this  is  good  enough  to  him 
to  whom  the  rent  is  reserved,  for  that  he  is  privie  to  the  lease,  and  not  a 
stranger  to  the  lease,  i^c. 

(Ifob.  laa  «  fpo  thefe<^r,  donor ^  Sfc,  or  to  their  heires.**   Hereby  it  may 

Pot*'^'^  **'^  *®*™  ^^      *  °""*  make  a  feoffment,  gift,  or  lease,  that 

8  Rep?  71.  (omittiDg  himself)  he  may  reserre  a  rent  to  his  heirs  (i).    But 

Ant  39.  b.)  Littleton 

II  auter  added  in  L.  and  M.  and  koh,        §  il  not  in  L.  and  M.  or  Roh, 


(1)  Plo.  107.  Jfa  nuin  leases^  rendering  rent  to  the  heir,  it  is  void;  for  the 
heir  takes  as  purchaser,  and  is  quasi  a  stranger.  Hob,  130.  Oats  v.  Frith, 
Father  seised  in  fee  and  son  join  in  a  lease  to  commence  after  the  death  of  the 
father,  rendering  rent  iothe  son,  and  dies,  the  reservation  toas  adjudged  void ;  foi" 
though  the  son  proves  heir  by  the  event,  that  does  not  mend  the  case :  but  if  the 
reservation  had  been  to  the  heir  of  the  lessor,  omitting  the  lessor,  it  would  have 

been 


L.3.  C.5.  SecL 346.    upon  Condition.    [213-b.  2l4.a. 

LiHieton  is  not  so  to  l^  understood  ^  hts  meaning  is,  that  either 
the  feoffor,  &c.  may  reserve  the  rent  to  himself  only,  or  to  himself 
and  his  heirs.    And  yet  it  is  holden  {e]  in  our  books,  that  a  man  [e]  5  £.  3. 97, 
may  make  a  feofiment  in  fee  reserving  a  rent  of  forty  ^8. 

[21471  shillings  to  the  feoffor  for  term  of  his  life,  and  t3-  after  ^^^^^''  *^ 
j^    J  hifi  decease,  a  pound  of  comyne  to  his  heirs,  that  this  i}ob!i3o.)° 
is  good.  (Ant.  47.  a.) 

If  a  man  make  a  feoffement  in  fee,  reserving  a  rent  to  him  or 
his  heirs,  it  is  good  [/]  to  him  for  term  of  his  life,  and  void  to  [/}  Ub.  5. 
his  heir.  ^Liu. 


'emmm^iimwft^ 


been  good  ijor  though  the  rent  never  toas  in  theJiUher  to  denttuadfj^^^ean  would 
take  it ;  not  as  a  purchaser^  but  as  a  rent  inherent  inthciwH  ^the  reversion^ 
xohich  he  fias  by  descent  from  his  father ;  and  in  this  sense  the  rent  itsdfwis  in 
thefather^  viz.  to  release  (by  the  toord  rent,  htd  not  action)  though  not  to  ash   So 
note  the  difference  (says  Uobart)  tofan  is  such  a  lease  the  rent  is  reserved  to  the 
heir^rst,  omitting  the  ancestoTy^Mch  is  good,  and  tohere  an  annuity  or  loarranty 
is  granted  against  the  hesr^  omitting  the  ancestor,  tohich  is  not  good.    It  appears 
in  the  case  ofLMeton,  that  though  the  reservation  to  a  stranger  oe  bad  to  carry  any 
rent  to  ike  stranger^  yet  it  mil  be  good  to  the  lessor y  and  mat  not  only  during  hts 
Ufe^  but  generally  during  cdlthe  term  \for  when  it  is  said,  rendering  to  I.  s!  the 
ijoords  I.  S.  shaU  be  void,  in  the  same  manner  €u  if  he  had  said,  rendering  rent 
generally :  because,  1st,  If  a  man  leases,  rendering  rent  to  him  and  a  stranger,  it  is 
good  to  him  clearly,  and  void  to  the  stranger.   31  Ass.  30.   2dlu,  When  a  man 
leases,  rendering  rent  to  him  and  his  heirs  general,  yet  the  law  will  direct  it  to  an 
issue  who  is  not  his  heir  general,  merely  for  congruiti/s  sake.  Dyer,  115.  b,  sir 
Thomas  Wyatt*s  ca^e,  and  btfore  1  a .  5.   Difference  between  a  hose  reserving  rent 
to  LS.  and  a  lease  upon  condition,  that  I.  S.  shall  re-enter  if  the  rent  be  in  arrear^ 
for  there  neither  shall  enter ;  not  I.  S.  because  he  cannot  by  law ;  not  the  lessor^ 
^  because  there  are  no  words  to  give  re-entry  to  any  beside  1.  S.    But  in  the  case 
*  of  Doctor  and  Student,  feqffrnent  upon  condition,  that  he  shall  pay  20  L  to  I.  S.  and 
^uU  otherwise  I.  S.  shall  re*enter ;  there,  though  I.  S.  cannot  re-enter,  the  feoffor 
can, for  there  the  condition  wds  created  by  the  first  words  :  and  though  he  intends 
the  advantage  of  this  to  I.  S.  it  does  not  signify,    So  28  H.  8.  Dyer^  33.    Devise 
to  the  prior  of  St.  B.  so  that  he  pays  to  the  Dean  and  Chapter  of  St.  Paul's,  and 
that  i/he  does  not  so,  the  Dean  and  Chapter  shall  have  it,  that  is  a  Toid  condition 
to  make  it  a  remainder,  but  it  is  good  for  the  devisor  to  re-enter.    Difference 
between  a  rent  upon  a  lease  and  a  rent  upon  a  feoffment :  in  the  last  case  rent 
would  be  void  to  a  stranger,  and  yet  not  good  to  the  feoffor,  because  the  law  does 
not  create  it,  and  it  is  not  so  reserved ;  hut  the  case  qfajeqffinent  is  like  to  a  grant 
of  rent  to  I.  S.  and  that  if  it  be  in  arrear  that  I.  D.  shall  distrain,  there  ihe  die- 
tress  is  of  no  value,  40  Ass.  26;    But  here  the  words  are  st^fidefU  to  create  a  rent^ 
and  ih  an  entire  clause,  part  may  be  void.  4  E.  4.  Obligation  to  I.  S.  payable  to 
I.  D.  d  w  good  to  I.  S.    Difference  where  the  repugnancy  of  words  appea^s^  at 
here,  and  where  it  does  not:  as  a  release  of  alt  actions  which  I  have  as  execut&r, 
and  I  have  none  as  executor ;  this  is  void,  because  it  does  not  appear.     22  H.  7. 
Kel.  83.  b.   ,  Cestuy  que  use  leases,  rendering  rent  to  himself,  and  dies ;  the  heir 
shaU  have  the  rent.    Yet  in  5  H.  7. 5.  b.  the  rent,  with  the  reversion,  goes  to  the 
feoffees,  though  reserved  to  the  cestuy  que  use ;  yet  in  law  the  feoffees  are  donors  ; 
so  it  is,  in  effect,  ihe  feoffees  lease,  rendering  rent  to  the  cestuy  que  use,  it  is  good 
for  themselves,  which  is  stronger.     Sir  Geo.  makes  a  feoffment  to  the  use  qfrnrrt" 
idffor  We ;  remainder  to  William  Huntley  his  son  and  heir  apparent  and  his 
heirs  :  str  Greo.  and  William  join  in  a  lease  for  years,  rendering  rent  to  sir  Geo. 
his  heirs  and  assigns :  sir  Geo.  dies.    Resolved,  that  the  reservation  and  the  rent 
are  determined ;  for  William  is  not  in  as  heir,  and  therefore  he  cannot  have  the 
rent.    Huntley's  case,  Palm.  485.    Lord  Nott.  MSS. — fNote  1 15.] 


214.a.]  Of  Estates        L.3.C.3.Sect347. 

"  But  y^twojoinlenanU  make  a  lease  bjf  deed  indented^  Sfc."  (i ) 
<»^4-4.^  This  caaebemg  by  deed  mdentedy  is  erideat,  and  it  Imth  been 

Vivfo  SMt^  touched  before ;  but  if  that  two  joyntenante  without  a  deed  b- 
(Port.  318.  a.  dented  make  a  lease  for  life,  reserving  a  rent  to  one  of  them,  it 
ABt.47.  a.)       shall  enure  to  them  both  in  respect  of  the  joyntreversiofi.  And 

so  it  is  of  a  surrender  to  one  of  them,  it  shall  enure  to  them 
both. 
(Ant  192.  a.  If  two  joyntenants,  the  one  for  life,  and  the  other  in  fee,  joyne 

6  Rep.  15.  in  a  lease  for  life,  or  a  gift  in  tayle,  reserving  a  rent,  the  rent  shall 
^'Lb**M  ^^^  enure  to  them  both;  for  if  the  parUcular  estate  determine,  they 
63-  •  93««-;     shall  be  joyntenants  again  in  possession.     But  if  tenant  for  life, 

and  he  in  the  reversion  joyn  in  a  lease  for  life,  or  a  gift  in  taile 

by  deed,  reserving  a  rent,  this  shall  enure  to  the  tenant  for  life, 

only,  during  his  fife,  and  after  to  him  in  the  reversion,  for  every 

Vide  Sect.  58.    one  grants  that  which  he  may  lawfully  grant ;   and  if  at  the 

common  law  they  had  made  a  feoffment  in  fee  generally,  the 
feoffee  should  have  holden  of  the  tenant  for  life  during  his  life, 
[g]  Mich.  36.     and  after  of  him  in  reversion,  and  so  it  was  holden  [2']  in  the 
H  i'j  Biz.         King  s  Bench.  ^ 


Sect.  347. 


second  thing*  is^  that  no  entry  nor  reentry  (which  is  all  one) 

~^y  be  reserved  or  given  (que  nul  entrie  ou  reentrie  (que  est  tout 


may 
un)  f  poit  etre  reserve  ne  done)  to  any  person,  but  only  to  t/ie  feoffor,  or 
to  the  donor,  or  to  the  lessor,  or  to  their  heires :  and  such  reentrie  (8c  tiel 
X  reenter)  cannot  be  given  to  any  other  person.    For  if  a  man  letteth 

land 

*  is  not  in  Roh.  but  in  L.  and  M.  t  reenter — rent  in  Z,.  and  M.  and 

t  ne  added  in  L.  and  M.  and  fioh.       Roh, 


(1)  The  principle  which  gave  rise  to  this  rule  is,  that  rent  is  considered  as- 
a  retribution  for  tlie  land,  and  is  therefore  payable  to  those  who  would  other- 
wise have  had  the  land.— It  is  to  be  observed,  that  remamder-men  in  a  settle- 
ment, being,  at  first  view,  neither  feoffors,  donors,  lessors,  nor  the  heirs  of 
feoffors,  donors,  or  lessors,  there  seems  to  have  been,  for  some  time  after  the 
statute  of  uses,  a  doubt,  whether  the  rents  of  leases  made  by  virtue  of  powers 
contained  in  settlements,  could  be  reserved  to  them.  In  Chudleigh's  case, 
1  Rep.  130.  it  is  positively  said,  that  if  a  feoffment  in  fee  be  made  to  the  use  of 
one  for  life,  remainder  to  another  in  tail,  with  several  remainders  over,  with  a 
power  to  the  tenant  for  life  to  make  leases,  reserving  the  rent  to  the  rever- 
sioners, and  the  tenant  for  life  accordingly  makes  leases,  neither  hisheirs  nor  any 
of  the  remainder-men  shall  have  the  rent.  But  in  Harcourt  v,  Pole,  1  Anders. 
373.  it  was  adjudged,  that  the  remainder-men  mi^ht  distrain  in  these  cases.  And 
in  sir  Thomas  Jones,  35.  the  dictum  in  Chudleigh's  case  is  denied  to  be  law. 
The  determination  in  Harcourt  v.  Pole  will  appear  incontrovertibly  right,  if  wo 
consider  that  both  the  lessees  and  remainder-men  derive  their  estate  out  of  the 
reversion,  or  original  inheritance  of  the  settler :  and  therefore  the  law,  to  use 
sirJBdward  Coke's  expression  in  WhitIock*s  case,  8  Rep.  71.  will  distribute  the 
rent  to  every  one  to  whom  any  limitation  of  the  use  is  made. — ^[Note  1 16.] 


.L.3.  C.5.  Secl.347-     upon  Condition.     [214.a.  214. b, 

hiid  (Car  si  home  lessa  ||  terre)  to  another  for  term  of  life  by  indenture, 
rendring  to  the  lessor  and  to  his  heires  a  certain  rent,  and  for  default  of 
payment  a  reerUry,  6^c,  if  afterward  the  lessor  by  a  deed  granteth  the 
reversion  of  the  land  to  another  in  fee,  and  the  tenant  for  terme  of  life 
attorne,  S^c.  if  the  rent  be  after  behind,  the  grantee  of  a  (A)  reversion 
(le  grantee  de  le  reversion)  may  distrein  for  tJie  rent,  because  that  the 
rent  is  incident  to  the  reversion ;  but  he  may  not  enter  into  the  land,  and 
oust  the  tenant,  as  the  lessor  might  have  done,  or  his  heirs,  if  the  reversion 
had  been  continued  in  them,  c^c.  And  in  this  case  the  entrie  is  taken 
away  for  ever;  for  the  grantee  of  the  reversion  cannot  enter,  caus&  qua 
suprL  And  the  lessor  nor  his  keires  cannot  enter;  for  if  the  lessor  might 
enter,  then  he  ought  to  be  in  his  former  state  (donques  il  covient  que  il 
serroit  §  en  son  primer  estate)  S^c,  and  this  may  not  be,  because  he  hath 
aliened  from  him  the  reversion. 

"  Y^HA  T  no  entry,  SfcJ'    Here  LiUleton  reciteth  one  of  the  (i  Roll.  Abr. 

maxims  of  the  common  law ;  and  the  reason  hereof  is;  for  ^73*) 
avoyding  of  maintenance,  suppression  of  right,  and  stirring  up 
of  suits ;  and  therefore  nothing  in  action,  entrie,  or  re-entrie, 
can  be  granted  over ;  for  so  under  colour  thereof  pretended 
tides  might  be  granted  to  great  men,  whereby  right  might  be 
trodden  down,  aod  the  weaJc  oppressed,  which  the  common  law 
forbiddeth,  as  men  to  grant  before  they  be  in  possession. 

[2 1 471       "  ^or  default  of  payment  a  tc^  re-entry,  Sfc.**.  Here-  (lo  Rep.  ^q.) 
t^    J  upon  is  to  be  collected  divers  diversities.      First, 
between  a  condition  that  requireth  a  re-entrie,  and  a  (Plo.  343.  a. 
limitation  that  ipso  facto  determineth  the  estate  without  any  entry.  *  ^H*  Abr^  1 1 . 
Of  this  first  sort  no  stranger,  as  Littleton  saith,  shall  take  any  ^^^'  379- »•) 
advantage,  as  hath  been  said.    But  of  limitations  it  is  other- 
wise.   As  if  a  man  make  a  lease  quousque,  that  is,  untill  /.  S^ 
come  from  Rome,  the   lessor  grant  the  reversion  over   to  a 
stranger,  /.  S.  comes  from  Rome,  the  grantee  shall  take  advan- 
tage of  it  and  enter,  because  the  estate  by  the  express  limitation 
was  determined.  Re  •  t       « 

So  it  is  if  a  man  make  a  lease  to  a  woman  quamdiu  casta  vixerit,  p^^^'^;' 
or  if  a  man  make  a  lease  for  life  to  a  widow,  si  tamdiu  in  purd  34  £  3. 
wduitate  viveret.    So  it  is  if  a  man  make  a  lease  for  a  100  years  Formedou,  68. 
if  the  lessee  live  so  long,  the  lessor  grants  over  the  reversion,  the  F;  N,  B.  aoi . 
lessee  dies,  the  grantee  may  enter,  causd  qud  suprd.  Mar^^oriin^- 

2.  Another  diversitie  is  •  between  a  condition  annexed  to  a  tou's^case.  "* 
freehold,  and  a  condition  annexed  to  a  lease  for  years.  ^p.    ^„    n 

For  if  a  man  make  a  gift  in  taile  or  a  lease  for  life  upon  con-  BiwkcJtitCon- 
dition,  that  if  the  donee  or  lessee  goeth  not  to  Rofue  before  such  didon  in  Abr. 
a  day  the  gift  or  lease  shall  cease  or  be  void,  the  grantee  of  the  1 1  H.  7. 
reversion  shall  never  take  advantage  of  this  condition,  because  L'oppinion  de 
the  estate  cannot  cease  before  an  enti;^ ;  but  if  the  lease  had  been  f^^^?^ 
but  for  yeares,  there  the  grantee  should  have  taken  advantage  of  ,q  ^,.  pi.  j^. 
the  like  condition,  because  the  lease  for  yeares  ipso  facto  bv  the  PI.  Com.  36. 
breach  of  the  condition  without  any  entry  was  void ;  for  a  lease  11 H.  7. 17. 
for  years  may  begin  without  ceremony,  and  so  may  end  without  ^J^  ^"^ 
ceremony ;  but  an  estate  of  freehold  cannot  begin  nor  end  with-  /^j^n^  \^f^ 
out  ceremony.     And  of  a  void  thing  an  estranger  may  take  475.  Noy,7. 
benefit,  but  not  of  a  voidable  estate  by  entry.  3  R«P-  <H-  b.65. 

ti  To  ®  R«P-  9S^ 

Post  315.0.) 
II  certeine  added  in  L.  and  M.  and  R(A.    §  en^-a  in  L,  and  M.  and  Roh. 

(A)  "  a"  seemi  to  b«  here  printed  by  mi9t»k«  Instead  of  the. 
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*'  To  the  feoffor f  or  to  the  donor^  8fc.  or  to  their  lieirSt  SfcJ* 
PI.  Com.  313,     Here  is  to  be  ooserved  a  diversitie  between  a  reservation  of  a 
314,  fai  Scholas-  ygjj|.  nQ^  ^  re-entry :  for  (as  it  hath  been  said)  a  rent  cannot  be 
(Hob!i^)       reserved  to  the  heir  of  the  feoffor,  but  the  heir  may  take  advan- 
tage of  a  condition,  which  the  feoffor  could  never  do.    As  if  I 
15  E.  4. 14.  a.    infeofie  another  of  an  acre  of  ground  upon  condition  that  if  mine 
heir  pay  to  the  feoffee,  &c.  20  shillings,  that  he  and  his  heir  shall 
re-enter,  this  condition  is  good ;  and  if  ailer  my  decease  my 
heir  pay  the  20  shillings,  he  shaJl  re-enter,  for  he  is  privy  in 
blood,  and  enjoy  the  land  as  heir  to  me. 

Qi  H. 7. 18.  a.  << But  ordy  to  the  fe(0br»  S^c.  or  to  their  heirs**  Our  author 
(Ant.  46.  b.)      speaketh  here  of  naturail  persons  for  an  example,  for  if  a  bishop, 

archdeacon,  parson,  prebend,  or  any  other  body  politique  or 
corporate,  ecclesiastical  or  temporal,  make  a  lease,  &c.  upon  con- 
dition, his  successor  may  enter  for  the  condition  broken,  for 
they  are  prrvy  in  right. 

And  so  if  a  man  have  a  lease  for  years  and  demise  or  grant 
the  same  upon  condition,  &c.  and  die,  his  executors  or  adminis- 
trators shall  enter  for  the  condition  broken,  for  they  are  privie 
in  ridit,  and  represent  the  person  of  the  dead. 
£y]  37  H.  8. 1 .       [yj  fc^  If  cestui^  que  use  had  made  a  lease  for  years,  Fg  J  57| 

&c.  upon  condition,  the  feoffees  should  not  enter  ^of  I     «    J 
the  condition  broken,  for  they  are  privie  in  estate,  but 
not  privie  in  blood. 
(4  Rep.  5a.  Another  diversitie  is  in  case  of  a  lease  for  years,  where  the 

Ant.  91 1.  b.)  condition  is  that  the  lease  shall  cease,  op  be  void,  as  is  aforesaid^ 
*^***^*>^'475'  and  where  the  condition  is,  that  the  lessor  shall  re-enter,  for 
^  Rep.  6^         there  the  ^ntee,  as  Littleton  saith,  shall  never  take  benefit  of 

the  condition. 
Pl.Com.  Brown-      And  it  is  to  be  observed,  that  where  the  estate  or  lease  is  ipso 
ing'scaie^iS^.  facto  void  by  the  condition  or  liqoitation,  no  acceptance  of  the 
rei)t  afier  can  make  it  to  have  a  continuance:  otherwise  it  is  of 
an  estate  or  lease  voydable  by  entrie  (1). 

Another  diversitie  is  between  conditions  in  deed,  whereof 

sufficient  hath  been  said  before,  and  conditions  in  law.    As  if 

a  man  make  a  lease  for  life,  there  is  a  condition  in  law  annexed 

unto  it,  that  if  the  lessee  doth  m^e  a  greater  estate,  &a  that 

then  the  lessor  may  enter.    Of  this  apd  the  like  conditions  in 

law,  which  do  ffive  an  entrie  to  the  lessor,  the  lessor  himsel  f 

and  his  heirs  shall  not  only  take  benefit  of  it,  but  also  his 

assignee  and  the  lord  by  escnea|;,  every  one  for  the  condition  in 

(1  Sum.  937,     law  broken  in   their  pwn  time.      Another  diversity  there  is 

938, 339, 940,   between  the  judgement  pf  the  common  law,  whereof  Littleton 

r*j  39  H.  8.      ^^ote,  and  the  law  at  this  day  by  force  of  the  statute  [*]  of 

cap.  34.  in  le      3^  ^*  ^*  ^P«  34*     [a]  ^or  by  the  common  law  no  grantee  or 

preamble.  assignee  of  tne  reversion  could  (as  hath  been  said)  take  advantage 

M  36  H.  6.  tit  of  a  re-entrie  by  force  of  any  condition.     For  at  the  common 

Ent.  cQD.  4$.      ig^^  If  n  jjjjm  jimj  made  ^  lease  for  life  reserving  a  rent,  &c.  and 

if 


(1)  Because  the  acceptance  of  rent  cannot  make  a  new  lease,  and  the  old 
one  was  determined ;  but  the  acceptance  of  the  rent  is  a  sufficient  declara- 
tion, that  it  is  the  lessor's  will  to  continue  the  lease,  for  he  is  not  entitled  to 
the  rent  but  by  the  lease.  Note  to  the  ilth  edition,  .  And  see  Symson  v, 
BAcber,  Doug.  Rep.  51 ;  and  the  cases  of  Wynne  v.  Humphreys,  and  Carter 
V.  Strathan^repoitedin  the  notes  of  that  oase.«-[Note  117.] 


L.  3.  C,  5.  Sect.  347-     upon  Condition .  [2 15.  a. 

if  tlie  rent  be  behind  a  re-entriey  and  the  lessor  grant  the  rever- 
sion over,  dip  grantee  should  take  no  benefit  or  the  condition^ 
for  the  cause  before  rehearsed.  But  now  by  the  ssdd  statute  of 
32  H.  8,  the  grantee  may  take  advantage  thereof,  and  upon  (Plo.  i75'^> 
demand  of  the  rent,  and  non-payment,  he  may  re-enter.  By 
which  act  it  is  provided,  that  as  well  erery  person  which  shall 
liave  any  grant  of  the  king  of  any  reversion,  &d.  of  any  lands, 
&c.  which  pertained  to  monasteries,  &c.  as  also  aU  other  persons 
being  grantees  or  assi^pees,  &c*  to  or  by  any  other  person 
or  persons,  and  their  heirs,  executors,  successors,  and  assignees 
shall  have  like  advantage  against  the  lessees,  &c.  by  entry  for 
non-payment  of  the  rent,  or  ror  doing  of  waste  or  other  forfeiture, 
i&c.  as  the  said  lessors  or  grantors  themselves  ou^ht  or  might 
have  had.  Upon  tliis  act  divers  resolutions  and  judgments  have 
been  given,  wnich  are  necessary  to  be  known. 

1.  That  the  said  statute  is  generall,  viz,  [b]  that  the  grantee  g]  P].  Com. 
of  the  reversion  of  every  common  person,  as  well  as  of  the  king,  ^^^  ^^^ 
shall  take  advantage  of  conditions.  rTTnC  **^' 

9.  That  the  statute  doth  extend  to  grants  made  by  the  sue-  m/io  &' 
cessors  of  the  king,  albeit  the  king  be  only  named  in  the  act.       1 1  EUz.  iSo. 

3.  That  where  the  statute  sp^eth  of  lessees,  that  the  same  Bier,  ibid. 
doth  not  extend  to  gifts  in  tail.  ^  ^'* 

4.  That  where  the  statute  speaks  of  grantees  and  assignees  of  ^^tei^case 
the  reversion,  [d\  that  an  assignee  of  part  of  the  state  of  the  r<q  pi.Com.  ' 
reversion  may  take  advantage  of  the  condition.    As  if  lessee  kidweU^e'scase, 
for  life  be,  &c.  and  the  reversion  is  granted  for  life,  &cc.    So  if  ^;  ^'^^'  ^y^ 
lessee  for  yeares,  &c.  be,  and  the  reversion  is  granted  for  ^ears,  77£[J^™ 
the  grantee  for  years  shall  take  benefit  of  the  condition  in  (f  RoU.A^I 
respect  of  this  word  (executors)  in  the  act.  473.  Po»t.385.a. 

Ante  148.  8.  1  Roll.  Abr.  471.  Mo.  93.)  Vide  7  £.  3. 54.  Simile  adjudged  in 
Commimi  Banco  in  the  Lord  Dyer*s  time.  P.  17  £liz.  Mich.  14  &  15  Eilz.  Dyer,  309. 
adjndged,  Wintei's  case. 

5*  That  a  grantee  of  part  of  the  reversion  shall  not  [e]  take  ^]  Lib.5.fo.54. 
advantage  of  the  condition ;  as  if  the  lease  be  of  three  acres,  ^^^**.*  ***^- 
reserving  a  rent  upon  condition,  and  the  reversion  is  granted  of  ui,|"Jup4!*^ 
two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the  par-  Knight's  caae 
ties,  but  the  condition  i^  destroyed,  for  that  it  is  entire  and  ubi  sopra. 
against  common  right. 

6.  That  in  the  Qng's  caae,  the  condition  in  that  case  is  not 
destroyed,  but  remains  still  in  the  king. 

7.  Dj  act  in  law  a  condition  may  be  apportioned  in  the  case 

of  a  common  person ;  as  if  a  lease  for  years  be  made  of  two  Xib^.  fo.  iso. 
acres,  one  of  the  nature  of  Burrough  English,  the  other  at  the  P"^*^**^' 
common  law,  and  the  lessor  havmg  issue  two  sons,  dieth,  each  3I t^Mo.aos 
of  diem  ^all  enter  for  the  condition  broken,  and  likewise  a  303.)       *      ' 
condition  shall  be  i4>portioned  by  the  act  and  wrong  of  the  Resolved  in 
knee,  as  hath  been  said  in  the  chapter'of  Rents  (A).  Dnke'scase. 

8.  If  a  lease  for  life  be  made,  reserving  a  rent  upon  condition,  •  *comm  ^•*** 
&c.  die  lessor  levies  a  fine  of  the  reyersion,  he  is  grantee  or  Banco?  Malio- 
assignee  of  the  reversion ;  but  without  attumment  he  shall  not  Tie's  case,  lib.  5. 
take  advi|ntage  of  the  condition,  fbr  die  makers  of  the  statute  11  a.  b. 
intoided  to  have  all  necessary  incidents  (^served,  otherwise  it 

ought  be  misdiievous  to  the  lessee  (a).  9.  There 

(A)  See  ante  148.  b.  near  the  end, 

(B)  ThuaciuUykd4Antt.c,i6.inRii^head:teditunofiheSuauUiatlarg$. 

(3)  Attornment  being  taken  away  per  4  &  5  (B)  Ann.  c.  16.  the  law  seeftiB 
to  be  otherwise  now.    Note  to  the  iitn  edkion.'^Voie  118.] 


c 
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9.  There  is  a  diversity  between  a  condition  that  is  compul- 

0  Roll.  47a.       sory,  and  a  power  of  revocation  that  is  voluntary :  for  a  man  that 
v^  8»3-  hath  a  power  of  revocation  may  by  his  own  act  extinguish  his 

1  Ilep?u\^      power  of  revocation  in  part,  as  by  levying  of  a  fine  of  part;  and 
113.)         '       yet  the  power  shall  remain  for  the  residue,  because  it  is  in 

.  nature  ot  a  limitation,  and  not  of  a  condition ;  and  so  it  was 
6]  i4Elis.        resolved  [6]  in  the  earle  of  Shrewsburie's  case  in  the  court  of 
ycr,  39.  wards,  Pasch.  39  Eliz.  and  Mich.  40  Sf  41  Eliz. 

(iRep.  173.  b.  10.  If  the  lessor  bargain  and  sell  the  reversion  by  deed 
4  Rep.  119.  b.)  indented  and  inrolled,  the  bargainee  is  not  in  the  per  by  the 
(I  Roll.  Abr.  bargainor,  and  yet  he  is  an  assignee  within  the  statute. 
?^  R«  62  b.'i  *^^^  if  the  lessor  grant  the  reversion  in  fee  to  the  use  Fg  1571 
k2  ?'  •  )  of  ^^  and  his  heirs,  i4.  is  a  sufficient  assignee  within  I  ^  'I 
the  statute,  because  he  comes  in  by  the  act  and  limita-  ' 

tion  of  the  partie,  albeit  he  is  in  me  post,  and  the  words  of  the 
statute  be,  to  or  by^  and  they  be  assignees  to  him,  altliough  they 
be  not  by  him :  but  such  as  come  in  meerly  by  act  in  law,  as  the 
lord  of  the  vilicine,  the  lord  by  escheat,  the  lord  that  entreth  or 
claimeth  for  mortmaine,  or  the  like,  shall  not  take  benefit  of  this 
statute. 
Lib.  5.  fo.  113.        1 1 .  If  the  lessor  in  the  case  before  bargain  and  sell  the  rever- 
Mallorie's  case,    gton  by  deed  indented  and  inrolled,  or  if  £he  lessor  make  a  feoff- 
Lib.  8.  fol.  9«.    ment  mfee,  and  the  lessee  re-enter,  the  grantee  or  feoffee  shall 
fSIT  Jac^  gT     not  take  any  advantage  of  any  condition,  without  making  notice 
1  Roll.  46.)        to  the  lessee. 

12.  Albeit  the  whole  words  ofthe  statute  be,  for  non-payment 
of  the  rent,  or  for  doing  of  wast  or  other  forfeiture,  vet  the  gran- 
And  so  wM  it  tees  or  assignees  shall  not  take  benefit  of  every  forfeiture,  by 
reiolfediuWyn-  force  of  a  condition,  but  only  of  such  conditions  as  either  are  in- 
u  aodTs  Elh!!'  ^^^^^^  ^  *^®  reversion,  as  r^nt,  or  for  the  benefit  of  the  state,  as 
in  Cummuoi  ^or  not  doing  of  wast,  for  keeping  the  houses  in  reparations,  for 
Bsnco,  and  of-  making  of  fences,  scouring  of  ditches,  for  preservmg  of  woods, 
tentimet  since,  or  SUCH  like,  and  not  for  the  payment  of  any  sum  in  grosse',  de.- 
mo  ^jr*^^  livery  of  come,  wood,  or  the  like,  so  as  otJier  forfeiture  shidl  be 
1  Saon.  440.  taken  for  other  forfeitures  like  to  those  examples  which  were 
1  Leo  6*2.)  '       there  put,  (videlicet)  of  payment  of  rent,  and  not  doing  of  wast, 

which  are  for  the  benefit  of  the  reversion  (1). 

Sect. 


{i)  It  has  also  been  held  upon  this  statute^  that  if  a  man  makes  a  lease  for 
years  upon  condition,  that  if  the  rent  should  be  in  arrear,  it  should  be  laxvful  to 
the  lessor  and  his  assigns  to  re-enter,  and  then  the  lessor  assigns  the  reversion 
over,  and  the  lessee  attorns,  and  the  lessor  dies,  the  grantee  shall  not  take  adtan^ 
tage  qfthe  condition  for  laant  of  these  ivords  '^  his  neirs,"  in  the  reservation  of 
the  condition;  the  condition  being  that  he  and  his  assigns  shall  enter.  By 
Brown,  serj.  ijoho  moved  the  case  in  C*  B,  ex  relatione  T,  Hurst.^^It  appears 
therefore,  that  this  reservation  of  condition  is  to  be  resembled  to  such  a  reserca^ 
tion  of  rent  as  is  mentioned  before,  in  page  47.  a.  xvhich  determined  by  the  death 
ofthe  lessor ;  but  that  nevertMess  the  grantee  shaU  have  advantage  of  the  con- 
dition, during  the  life  of  the  grantor,  by  the  32  H.  8*  Infra,  S15.  b.  So  note, 
the  grantee  of  part  qfthe  reversion  in  ike  tvhole  shall  take  advantage  of  a  con' 
dition ;  for  to  this  purpose  the  grantee  of  a  reversion  for  life  or  years  is  an 
assignee  noithin  the  32  H,  8,  voho  may  enter :  uohich  nevertheless  is  very  different 
in  the  case  of  a  toarrantyifor  a  lessee  for  life,  toho  has  but  part  ofthe  estate 
in  the  whole,  is  not  assignee  for  voucher.  Intra,  385.  b.  On  the  other  hand,  the 
grantee  of  the  vohole  estate  in  reversion  in  part  is  not  an  assignee  within  the 

32  if.  8 : 
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Sect  348. 

j4,  ^.^  ^'  ^f  ^  ^^  ^^^^*  ^f  ^^  *^  ^«^«^  *w«*^  «  lease  for  term  of 
life,  rendering  to  the  lessor  and  his  heirs  such  an  annuall  rent,  and  for 
default  of  w^pmnt  a  re-entrie,  4fc.  if  after  the  lessor  dyeth  without  heir 
during  the  life  of  the  tenant  for  l^e,  whereby  the  reversion  commeth  to  the 
lord^  way  of  escheat,  and  after  the  rent  of  the  tenant  for  life  is  behind,, 
the  lord  may  distreiri  the  tenant  for  the  rent  behind  \  but  he  may  not 
aUer  into  the  land  by  force  of  the  condition,  Sfc.  because  that  he  is  not 
heir  to  the  *  lessor,  S^c. 

^^T^^tK^^'T'^'^'^'^l^l^'i  (F.N.B.i44.b.) 

Note,  here  it  appeareth,  that  the  lord  by  escheat  shall 

distrnn  for  the  rent,  and  yet  the  rent  was  reserved  to  the  lessor  .10  E.  3. 

and  his  heirs ;  but  both  assignees  in  deed  and  assignees  in  law  Reaceit,  i 

shall  have  the  roat,  because  the  rent  being  reserved  of  inheritor 

ance  to  him  and  his  heirs,  is  incident  to  the  reversion,  and  goeth 

widi  the  same.    But  if,the  rent  if  ere  reserved  to  him  and  his 

assigns,  and  thelessor  assigned  over  the  reversion,  and  dyeth,  Uie 

assignee  shall  not  have  the  rent  after  his  decease^  because  the 

rent  determined  by  his  death,  for  that  it  was' not  reserved  to  (Anti.b.47.a.) 

him,  his  heirs,  and  assigns. 

"  Bid  he  may  na  enter  into  the  land  By  force  qfthe  condition, 
Efcr 

Hereby  it  appeareth,  that  at  the  common  law  neither  assigns 
in  deed  nor  assies  in  law^could  have  taken  the  benefit  of  either 
entrie  orTe-entrle,  by  force  of  a  condition. 

•   *' Because  that  he  is  not  heir  to  the  lessor ,  ^c." 

The  gardian  in  chivalrie  [/]  or  in  socage  shall  in  the  right  of  [/]  «i  H.7. 18. 
the  heir  take  benefit  of  a  condition  by  entrie  or  re-eutrie,  by  the  *  7  Ass.  ao. 
common  law|  and  so  it  is  here  implyed.  J?  5'^ 

'^ ''  Gard.  113, 114. 

18  Am.  pi.  18.  lib.  7.  foL  7.    The  eut  of  Bedford't  caM. 

Sect. 

*  lessor-'^fh^gior,  in  h.  and  M.  and  Roh. 


.  *  ■ 


Z^H.Ziasifthe  reversioner  in  fee  qf  4  acres  grai^  3  acres  in  fee,  the 
grantee  cannot  enter;  tMch  also  is  very  diffsreinJt  in  the  case  of  ioarrantutfor 
iheje^g^ of  s^  acres  is  anassigneeJbrvoiuXer.'  liAapiS'a.--Jjordl^ot,MSS. 
If  a  mortgagor  and  mortgagee  make  a  lease,  in  which  the  covenants  for  .the 
rent  imd  repairs  are  only  with  the  mortgagor  and  his  assigns,  the  assignee  of 
^  mcMtMigee  cannot  maintain  an  actioafor  the  breach  of  these  covenants; 
because  tn^  are  collateral  to  his  grantor's  interest  in  the  land,  and  therefore 
do  not  rmk  with  it.  .  If  a  tenant  for  years  lease  for  a  less  term,  and  ass^  his 
reveniOB,  and  the  assignee  take  a  conveyance  of  the  fee,  by  which  his  lormer 
teversiooaiy  intertast  u  meiged,  the  covenants  incident  to  that  reversionary 
interest  are  thereby  exttnguislied.  Webb  v.  Russell,  3  Dum.  and  East,  393^— > 
In  the  former  case,  Ihe  mortgagor  may  maintain  an  action  on  the  breadb  of 

the  edwoant    Stokes  v.  Rus8eU»  ibid.  678 [Kote  1 18  f.] 
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So^^s^*)  •      «•  Sect.  349.  r2iq 
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ALSO^  if  land  be  granted  to  a  man  for  term  of  two  yean  (d  terre 
-^  soit  graunt  a  tin  *  home  pur  terme  de  deux  ans)  upon  suck  condi- 
Hon,  that  if  he  shall  pay  to  the  grantor  within  the  send  two  years  fortie 
marks,  f  Aen  (f  adonaues)  he  sJiml  have  the  land  to  him  and  to  his  heirs, 
8^c,  in  this  case  if  the  grantee  enter  by  force  of  the  grant,  without  any 
liberie  of  seisin  made  unto  him  by  the  grantor,  and  after  lie  payeth  the 
grantor  the  forty  marks  within  the  two  years,  yet  he  hath  nothing  in  the 
land  but  for  term  of  two  years,  because  no  liverie  of  seisin  was  made 
unto  him  at  the  beginning.  For  if  he  should  have  a  freehold  and  fee  in 
this  case,  because  he  hath  performed-  the  condition,  then  he  sltould  have  a 
freehold  by  force  of  thejirst  grant,  where  no  liverie  of  seisin  was-  made 
of  this,  which  would  be  inconvenient  (aue  serroit  j:  inconveiiient,  &c.)»  4rc» 
But  if  the  grantor  had  made  Uverie  of  seisin  to  the  grantee  by  force  of  the 
grant,  then  should  the  grantee  have  the  freehold  and  the  fee  upon  the  same 
condition. 

tJ  E  R  E  six  tilings  are  to  be  obaenred.    First,  Littleton  here 

putteth  ao  example  of  a  condition  precedent  (i)«  Secondly, 

that  such  a  condition  which  createth  an  estate  may  be  made  by 

paroll  without  deed.    Thirdly,  that  liverie  of  seisin  in  this  case 

Vide  Sect.  60.     must  be  made  before  the  lessee  enter,  (as  Uttieton  here  saith 

(.int.  48.  a.)      at  the  beginning)  for  after  his  enfrie  liverie  made  to  him  that  is 

in  possession  is  void,  as  hath  been  said.  Fourthly,  that  if  nt^ 
liverie  of  seisin  be  made,  that  no  fee  simple  doth  pass,  although 
the  money  be  paid.  Fifthly,  that  it  is  Inconvenient  that  the  fte 
simple  should  pass  in  this  case  without  liverie  of  seisin.  Sixthly, 
that  argumentum  ah  inconvenientij  is  forcible  in  law,  as  often  ham 
been  and  shall  be  observed  (A).  See  more  of  this  kind  of  con- 
dition in  the  Section  next  following  (3> 

**  And  to  his  lieirs,  Sfq:*    Here  (4^.)  implyeth  an  QsUte  in 
taile,  or  a  lease  for  life. 

Sect. 

*  home  not  in  I^-oind  M,  orRoh.  t  inconvenient,  &c.— encontre  rea- 

t  que  added  in  L.  and  M.  and  Roh.    son  in  L*  and  M,  and  Roh. 

(A)  See  ante  66.  a.  and  note  i  there. 


(i)  See  some  observations  on  conditions  precedent,  and  conditions  aidMet 
quent,  in  the  last  note  upon  this  chapter. 

(a)  The  necessity  which  there  was  in  the  old  law,  that  there  should  alwqrs 
be  some  person  to  do  the  feudal  duties,  to  fill  the  possession  and  to  answer 
the  actions  whidi  might  be  brought  for  the  fief,  introduced  the  maxun,  that 
the  freehold  could  never  be  m  abeyance.  See  3  Wilson,  ^ttnd  v.  West,  165. 
But  it  was  admitted,  that  there  were  some  cases  in  which  the  inheritance; 
when  separated  from  the  fireehold,  might  be  so.  The  question  agitated  in  the 
Commentary  upon  this  and  the  following  Section,  arises  from  the  difficult  of 
Mcertaiung  where  the  freehold,  in  die  case  mentioned  by  Littleton^  is  to  be. 
ty  the  livery,  it  isi taken  out  of  the  grantor;  it  must. therefore  vest  in  the 

feofibe. 


0 
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pien  ^  Sect.  350. 

A  LS.O,  if  land  be  srcmied  to  a  man  for  term  of  Jive  years,  upon 

condition,  that  if  ne  pay  to  the  grantor  within  the  two  first  years 

forty  marks,  that  then  he  shaa  have  fee,  or  otherwise  but  for  term  of  the 

five  years,  and  livery  of  seisin  is  mdde  to  him  by  force  of  the  grant,  now 

he 


■  ■  I 


leofiee.  Yet  it  ti^mB  difficult  to  concehre  how  it  could  be  in  the  mntee^  con- 
sistently with  the  term  of  years.  The  opinion  adopted  by  Littleton  and  sir 
Edward  Coke  is  conformable  to  what  is  said  in  lord  Stafford's  case,  8  Rep.  73.  b. 
— It  is  to  be  observed,  that  though  by  conveyance  at  common  law  the  ueehold 
necessarily  pass^  out  of  the  grantor ;  and  that  if  there  is  not  some  person  in 
being  in  whom  it  can  imme£ately  vest,  the  conveyiEknce  is  void ;  that  is  not 
the  case  with  respect  to  wills,  conveyances  under  the  statute  pf  uses,  trusts  in 
equity,  6t  grants  of  rents  de  novo.  For,  as  to  wills ; — ^there  is  no  immediate 
transfer  of  the  fredliold^  as,  upon  the  death  of  the  testator,  it  vests  in  the  heir 
to  answer  the  lord's  services  and  the  stranger's  writs;  As  to  conveyance 
under  the  statute  of  uses ; — ^till  there  is  some  person  in  being  in  whom  the  use 
can  vest»  die  possession  is  not  altered,  but  continues  in.  the  feoffor  and  his 
hein.  See  1  Inst.  93.  As  to  trusts,  the  legal  estate,  upon  which  the  trust  is 
charged^  immediately  vests  and  continues  in  the  trustee :  and  as  to  rents  de 
uooo,  the  tenant  continues  in  possession  of  the  land  out  of  i^hich  they  issue. 
However,  it  is  to-be  observed,  that  in  cases  of  wills^  uses,  and  trusts,  if  it  be 
inconsistent  with  the  estates  ejqfresslu  declared,  that  the  freehdd  should  remain 
with  the  party  (as  if  he  has  a  term  of  years  expressly  ^ven  him),  the  law  will 
not  -give  him,  by  implication,  an  estate  of  freehold,  if,  cbnsistently  with  the 
rules  of  law,  it  can  be  considmd  to  reside  elsewhere*  See  Fybus  v.  Mitford, 
1  Vent.  373.  Adams  v.  Savage,  9  Salk.  679:  Penhav  v.  Hurrel,  2  Vera.  370. 
Davies  v.  Speed,  9  Salk.  675.  In  the  same  manner,  if  a  persoalimits  his  estate 
Co  such  uses  as  he  shall  appoint ;  and  in  the  mean  time,  and  until  he  makes  an 
appointment,  to  die  lise  of  himself  and  his  heirs ;  or  if  he  limits  it  to  the  use 
of  himself  for  life,aiid  after  his  decease,  to  such  uses  as  he  shall  appoint,  and 
for  want  of  ^>pointmenty  to  the  use  of  his  right  heirs;— in  both  tnese  cases 
the  fee  sinqple  continues  to  reside  in  the  setder,  subject  to  be  divested  from 
him  by  an  exercise  of  his  power  of  appointment.  If  the  setder  makes  an 
appointment,  a  new  use  springs  up  ana  vests  in  the  appointee ;  the  fee  origi- 
naUy  limited  to  the  sMd6r  ceases ;  and,  from  that  time,  speaking  generally,  die 
use  appointed  under  the  power  takes  efieci,  in  the  same  manner  as  if  it  had 
been  inserted  in  the  original  deed,  in  the  place  of  the  power.  -  But,  if  no 
appointHMiit  is  made,  the  fee,  from  being  determinable,  becomes  simple  and 
absolule.  It  may  be  objected,  that  in  die  second  of  these  cases,  an  estate  for 
life  is  ejqjMresdy  limited  to  the  settler,  and  that  the  fee  is  therefore  put  in 
abeyanoe.  But,  in  die  ease  of  Leonard  Lorie,  10  Rep.  78.  where  the  estate 
was  devised  to  Leonard  Lovie  escpressly  lor  his  life,  without  impeachment  of 
waste,  and  forwards  to  such  uses  as  he  should  appoint,  and  after  several 
intendediait  remainders  to  Che  use  of  his  right  heirs,  it  was  resolved,  that  die 
fte  Tested  in  him  tin  the  appointment  was  made.  See  also  sir  Edward  Cleere's 
C8se»  6  Rep.  18.  The  doctrine  which  is  die  subject  of  diis  note  has  recenred 
a  full  invesd^iation  in  the  late  case  of  Maundrell  v.  Maundrell,  7  Ves.  jun.  567. 
and  10  Ves.  jun.  946.  and  is  very  ably  discussed  by  Mr.  Sugdan,  in  his  Prac- 
tical Tveatiae  of  Powers,  page  (966. 1st  ed.)  339.  9d  ed.--[Note  119.] 
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he  hath  a  fee  nmple  conditianall,  Ifc.  And  if  inthis^^fj^  ^Tt£. 
fiot  pay  to  the  grantor  the  fortie  marks  mthn  the  first  twovears,  thm 
ZJeZtely  aft^the  said  tL  years  past,  the  f^  and  thefreelioUu  a^ 
shall  be  a^udged  in  the  grantor,  because  that  the  S^^f^^^^^J^^ 
said  two  iea^  presently  enter  upon  the  grantee,  for  that  ^J^f^Jf^^ 
batJi  yet  ilk  by  three  yeares  to  have  and  occupy  the  land  b^  force  of  the 
t!mgrant.  Zd  so  because  that  the  condition  of  tl^  part  o^^^ 
brohm,  and  the  grantor  cannot  enter,  tJie  law  mil  put  the  fee  and  the 
fftehoid  in  the  grmitor.  For  if  the  grantee  m  this  case  makes  wast,  tlien 
ifier  the  breach  of  the  condition,  6fc.  and  ajter  the  two  years,  the  grantor 
Aall  have  his  writ  of  waste.  And  this  ts  a  good  proof  then,  that  the 
reversion  is  in  him,  8^c, 


<5  Hep.  98) 


"  TUOW  he  hath  a  fee  simple  conditionaU,  S^:'  The  like  is  0^ 

-^^  an  cBtatc  in  taile,  or  for  life-  Many  are  of  opinion  a^rainn 

LMeton  in  this  case,  and  their  reason  is,  because  tJie  fee  simj^e 

is  to  commence  upon  a  condition  precedent,  and  therefore  cannot 

Mss  until  the  condition  be  performed ;  and  that  here  Ltttleton 

if  a  condition  precedent  doth  (before  the  performance  thereoO 

make  it  subsequent :  and  for  proof  of  their  opinion  they  avoudi 

many  successions  of  authorities  that  no  fee  simple  should  pass  be- 

T,  ,  ,u        foreAe  condition  performed  31  JE.^'*^-^<^«^«'*V^'^^"%  . 

5iol  Jnu        A.  letteth  a  manner  to  B.  for  term  of  twenty  vears,  and  the  deed 

i7aiu,ii9.       would,  that  after  the  term  of  twenty  years  that  B.  and  his  heirs 

should  held  the  said  manner  for  ever  by  twelve  pounds  reiit,  A. 
takedi  a  wife,  and  dyeth  before  the  term  l»e  past,  the  wife  of  A. 
demands  dower.  And  there  Wayland  chief  justice  saith,  that 
the  lee  and  the  irank-tenem^t  doth  repose  in  the  person  of  the 
lessor  uatili  the  term  be  past,  for  before  that  the  condition  is 
not  performed ;  for  if  the  lessor  had  aliened  the  land  before  the 
end  of  the  term,  B.  should  not  recover  by  a  writ  of  assise,  and 
by  the  death  of  the  lessor  Uie  chief  lord  should  have 
had  d»e  wardshiprr  of  the  heir  of  the  lessor,  and  by  r21771 
judcment  the  wife  recovered  dower,  for  the  termor  J  a.  J 
eoidd  not  have  fee,  aU  which  be  die  words  of  that 

book* 
i.fiLs  tiL  i«£.3.#»r.Foiic*«',a65./.lettelhlandstoB.foreightyears, 

Vo»^,ii66.  andif  the  lewor  pay  not  a  hundred  marks  to  the  lessee  at  the 
<8  aep.  73.  end  of  the  term,  that  then  he  shall  have  fee :  by  the  non-pay- 
PJow.  48 1 .)        xnent  of  the  money,  the  fee  and  firanktenement  accroeth  to  lam, 

and  before,  the  lessee  cannot  be  impleaded  in  a  praecipe,  neidier 

shall  he  vouch* 


t^p  •  .«        W  7  JS.3.  la    J.  letteth  certain  lands  to  AT.forthe  tenfti 
S&«.  of  ten  yeare,  rendring  a  hundred  shillings  by  the  year  to 


Stye's  6iiM.47s.  htm  and  his  heirs,  and  granted  by  deed,  ttiat  if  he  held  the 

lands  over  to  him  and  his  heirs,  that  he  should  render  by  the 
year  twenty  pounds :  the  lessor  during  the  term  brought  an 
action  of  debt  for  the  rent.  And  there  Merle  chief  justice 
of  the  common  i^eas  giveth  the  rule,  that  during  the  t«rm 
the  leisee  had  but  for  yean,  and  therefore  the  a^on  of  debt 
maintenable.  

fil  aA  E.  a.  tit       M  44  E.  3.  tU.  Attaint,  aa,  and  43  Ass.  p.  41 .  D.  and  A.  in- 

xiditrM.    ■  fedl  the  two  plaintifs  in  tiie  assise,  tiiey  let  those  lands  to  S. 

43Am/p.41.      for  term  of  nine  yeares,  upon  condition,  that  if  the  plaintif  in 

the  assise  pay  a  hundred  shillings  to  8.  during  the  term,  that 
S.  shall  have  it  but  for  nine  years,  and  if  they  pay  it  not,  that  S. 
shall  have  fee.    S,  continueth  his  estate  by  one  year,  and  after 

granteth 
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granteth  his  estate  to  one  H.  which  H.  continueth  his  estate 
bjr  two  years,  and  gninteth  the  residue  of  the  term  to  R,  and 
within  the  -term  of  nine  years  the  ^laintift  in  the  assise  pay 
the  hundred  shillings  to  S.  R.  continuedi  his  possession  after 
the  term,  and  infeofleth  D>  which  infeoffeth  the  lord  Furnivall 
against  whom  and  others,  without  any  claim  or  entry  made  by 
the  plamtifi,  after  the  nine  years  ended,  he  brought  his  assise, 
and  afler  adjournment  recovered, 

[z]  10  E,  3.  39  and  40.     R.  doth  let  certain  lands  to  /•  for  [s]  10  E.  a-  90^ 
term  of  twelve  yeares,  and  in  suretie  of  his  term  he  maketh  40.  lo  Am^  15. 
a  charter  of  the  tee  upon  condition,  that  if  he  be  distuibed  within  jSj*  J^  '^** 
the  term,  that  he  cannot  hold  the  lands  untill  the  end  of  the  ^ow^*t€nt. 
termi  that  then  he  shaU  hold  the  lands  to  Um  and  his  heira  135. 
for  ever,  and  seisin  was  ddivered  upon  the  one  charter  and  the 
other.    R.  within  the  term  plowed  and  sowed  the  land,  and 
took  the  profits  against  die  ml  of/,  and-/,  upon  this  disturb- 
ance had  iee  add  recovered  in  assise. 

-  6  R.  s.lt^.  Qidd  juris ciamai,  20.  If  alease  be  madefora  6Il.a.titQai<f 
term  upon  condition,  if  the  lessee  paj  a  certain  sum  within  juris  damatM. 
die  term,  that  then  he  shall  have  fee,  if  he  pay  the  money  he 
shall  have  the  fee,  but  if  before  the  day  of  payment  the  lessor 
levieth  a  fine  to  anodier,*the  lessee  ought  to  attorn  by  protesta- 
tion, and  if  he  pay  the  money,  the  conusee  shall  have  it,  and  the 
conusee  shall  luive  the  rent  reserved  untill  the  day  of  payment ; 
and  if  land  be  letten  for  term  of  years  upon  condition,  that 
if  die  lessee  be  ousted  within  die  term  by  the  lessor,  that  he 
i^all  have  fee,  if  he  be  ousted,  he  shall  have  fee  by  the  c^oodi- 
don,  afid  notwithstanding  he  shall  not  have  any  assise,  but  he 
must  have  possession  after  the  ouster,  and  of  this  he  shall  have 


•  And  generalljr  the  books  (*)  are  cited  diat  mske  a  diversitie  (*)  i5H.7-ia- 
between  a  condidon  precedent  and  a  condidon  subsequent.        *\l^^'J^ ^' 

And  lasdy, they  cite  Dier,  [a]  10  Eliz.  281.  and  in  Say  and  f^jbyer; 
FuBe/B  case,  PL  Canu  272.  the  opinions  ciDuer  and  Browne,     10  Eld.  tSi. 
'  Notwithstanding  all  this  diere  are  those  that  defend  the  opmion  Pi.  Com.  27^. 
of  IMtletoni  both  by  reason  and  authority.    By  reason,  for  that 
by  the  rule  of  law  a  liverie  of  seisin  must  pass  a  present  Iree* 
hAA  to  some  person,  and  cannot  give  a  fre^old  infuiuro^  as  it  Vide  litt.  in 
must  do  in  this  case,  if  sAer  livene  of  seisin  made  the  freehold  the  chapter  of 
and  inheritance  should  not  pass  presendy^,  but  expect  untill  the  ^^°^^'/^ 
condidon  be  performed ;   and  therefore  if  a  lease  for  years  be  ^^"^  ^  ^ 
made  to  begin  at  Michadmas^  the  remainder  over  to  another  in 
fee,  if  the  lessor  make  liverie  of  seisin  before  Michaehmasy  die 
Uverie  is  void,  because  if  it  should  worke  at  all  it  must  take 
dfect  presendy,  and  cannot  expect. 

Secondly,  they  say  that  when  the  lessor  makes  liverie  to  the  (1  Rep.  130. 
lessee,  it  cannot  stand  with  any  reasbn  that  against  his  own  3  Rep.  S7.  e. 
liverie  of  seisin  a  fireehold  shoum  remain  in  the  lessor,  seeing  ^^^  3'^®'  ^^ 
there  is  a  person  able  to  take  it.  But  if  a  man  by  deed  make  a 
lease  for  years,  the  remainder  to  the  right  heirs  of  /•  S.  and 
the  lesptnr  make  livene  to  the  lesseie  uemdumformam  charUBy 
diis  liverie  is  yoyd,  because  during  the  life  of /;  iS.his  right  heir 
cannot  take  (fix  nemo  est  hares  woentis)^  and  in  that  case  the 
freehold  shall  not  remain  in  the  lessor,  and  expect  the  death  of 
/.  &  during  the  teran ;  for  albeit  J.  S.  die  during  the  term,  yet 
Ae  remainder  is  void^  because  a  liverie  of  seism  cannot  expect 

(A)  Sec  ante  Sect.  69*. 

O3  And 
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(a  Rep.  55.)         i^  And  febejr  a|iy  fbrCher,  that  seeiag  aU  the  books  1^1771 

afbiesaid  prate  that  nich  a  condition  is  good*  and  thai  L  b.  J 
die  liTerie  made  to  the  lessee  is  efeotuall,  by  conse-  ** 
quenoe  i^  fineehold  '?"*^  inhentamD  sMHt'SMMnsasartfa^vMHt 
at  all. 

And  it  is  not  rare,  say  they,  in  our  books  that  words  shall 

be  transposed  and  marsluJled  so  as  the  feoffment  or  grant  may 

[6]  liill  &  take  effisct.    [b]  As  if  a  man  in  the  month  of  Fehmary  make  a . 

Ojnuige,  lease  for  years  resenring  a  yearly  rent  payable  at  the  feasts  of 

PI.  Com.  171.     SaintAffc&a^/theArdian^yandthe  AnnuntiationofourLady, 

during  tiieterm,  the  law  (m  this  case  of  reservation)  shaU  make 

transposition  of  the  feasts,  nts.  at  the  feasts  of  the  Annunciation, 

and  of  Saint  Michael  the  Archangel,  that  the  cent  may  be  paid 

[e]  10  E.  3.       yearly  during  the  term.    And  so  it  is  [cl  in  case  ot  a  grant 

Seignior  Suf-      of  an  annuide.    And  further  they  take  a  diversitie  in  this  case 

fond's  case,        between  a  lease  for  life  and  a  l^ue  far  years.    Eor  in  ease  of 

c^'^'  N*  h^i'^'  ^  ^^'^^  ^^'       ^    ^"     ^  condition  to  have  fee,  they  agree  that . 

cue  487.  ^  *     the  fee  simple  passetfa  not  before  the  performance  of  the  con- 

'  ^    '  didon,  for  that  the  livery  may  presently  work  upon  the  free* 

liold ;  but  otherwise  it  is  in  the  case  of  a  lease  for  3rears.  .  Also 

they  take  a  diversitie  between  inheritances  that  lie  in  ^rant  and 

inheritances  that  lie  in  livery.    For  they  agree  that  if  a  man 

grant  an  advowson  for  yean  upon  condition^  that  if  the  grantee 

nay  twen^  shillings,  &c.  within  the  term,  that  then  he  shall 

nave  fee,  the  grantee  shall  not  have  fee  untill  the  condition  be 

performed.  Etsicde  simUHmi.  But  otherwise  it  is  where  liverie 

of  seisin  is  requisite,  and  dierefore  if  the  king  make  such  a  lease 

for  years  upon  such  a  condition,  the  fee  simple  shall  not  pass 

presently,  because  in  that  case  no  iiverie  is  made. 

They  also  make  severall  answers  to  the  authorities  before  cited.. 
For  as  to  die  case  in  31  £.  t,  they  say  that  either  the  case  is 
mia-reported,  or  else  the  law  is  agamst  the  judgment    For  the. 
case  is  but  this,  that  aman  make  a  lease  of  atnannor  to  B.  for 
twen^  years,  and  that  after  the  twentie  years  B.  shidl  hold  thei 
.  mannorto  himand  his  heirsby  13  pound  rent,  and  (as  it  must  be 
intended)  malceth  livery  of  seism,  in  this  case  ii  is  dear  (say 
they)  that  B.  hath  a  fae  simple  fnaititenant^  for  there  is  no  con* 
dition  precedent  in  the  case. 
Seignior  Staf-         As  lor  the  csse  in  13  E.  a,  the  case  (as  it  is  put  m  die  book) 
ford*t  case  ubi    is,  that  Jo^n  de  Matre  made  acharter  to  John  de  Bttr/ordotfee. 
•upra.  simple,  and  the  same  day  it  was  covenanted  between  them  tliat 

John  de  Burford  should  hold  the  same  tenements  for  eig^  yeara^ 
and  if  he  did  not  pay  a  hundred  marks  at  the  end  of  the  term 
that  the  land  ahaU  remain  to  John  de  Burford  and  his  heirs. 
In  which  case,  say  they,  there  is  direct  rq>ugnancy ;  for,  firsts 
the  dmrter  of  die  fee  simple  was  absolute,  and  after,  die  same 
day,  it  was  covenanted  be^een  them,  &&  this  covenant  being 
made  after  the  charter,  could  neither  alter  the  absolute  diarter, 
nor  upon  a  condition  precedent  give  him  afeesiin(de  thathad 
a  fee  simple  befpre. 

To  all  the  other  books,  vts.  ?£.  3. 10  E.  3.  lo^^ss.  44 £.  3. 
43  Au.  and  6  A.  3.  they  say,  that  being  righdy  understood  tfaqr 
are  good  law;  for  in  some  of  these  bodes,  as  namely  in  10  £•  3.> 
10  Au.  Sfi:.  k  appeareth  that  there  was  acharter  made  in  surety 
of  the  tarm,  which,  say  they,  must  be  intended  thus,  ots.  a  man 
maketh  a  l^Me  for.  years,  we  lessee  enters,  andthe  lessor  mfiksm. 
a  charter  to  the  lessee,  and  thereby  doth  grant  unto  him,  that 

'  if 
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if  he  My  uotD  the  lessor  a  hundred  marks  during  the  ternt, 
that'then  he  shall  have  and  hold  the  lands  to  him  and  to  his 
Jheirs. 

In  this  case,  say  they,  there  need  no  livery  of  seisin,  but  doth  P';  ^^-  '^^ 
enure  as  an  executory  grant  by  increasing  of  the.  state,  and  in  ^'?°*''  ^*"' 
that  case,  without  question,  toe  fee  sim^e  passeth  not  before 
the  condition  is  performed. 

And  therefore  Littleton  warily  putteth  his  case  of  an  estate 
made  all  at  one.  time  by  one  conteyance,  and  a  livery  made 
thereupon. 

For  Littleton  himself  in  the  Section  before  saith,  that  in  thai 
case  without  a  livery  nothing  passeth  of  the  freehold  and  inp 
heritance. 

And  this  diversity  (say  they)  is  oroVed  by  books ;  and  there- 
upon  they  cite  [c{]  lo  £•  3. 54.  In  a  writ  of  dower  the  tenant  [«r]  10  E.  3. 51^. 
vouched  to  warrant ;  the  vouchee  as  to  part  pleaded  that  the 
husband  was  never  seised  of  any  estate  whereof  she  might  be 
endowed ;  as  to  the  residue  the  tenant  pleaded  that  he  lenedto 
the  husbstfid  in  ^age  upon  condition  that  if  the  lessor  paid  ten 
marks  at  a  certain  dav,  that  he  should  re-enter,  and  if  he  foiled 
of  payment,  that  the  Lund  should  remaii^io  the  husband  and  his 
•heires,  which  must  be  intended  to  be  done  by  one  entire  act, 
and  pleaded  that  he  paid  the  money  at  the  day,  which  is  allowed 
to  be  a  good  plea :  £m>,  the  fee  simple  passed  by  the  livery^ 
otherwise  the  plea  had  amounted  that  the  husband  was  never 
seised,  &c.  Ajid  say  they,  that  it  cannot  be  intended  that  the 
judges  should  be  of  one  opinion  in  TrinitU  term,  and  of  another 
opinion  in  Michaelmas  term  in  the  same  year,  and  therefore 
(uiey  hold)  their  severall  opinions  are  in  respect  of  the  said 
diversitie  df  the  cases. 

le]  33  E,  3.  tit.  Garr.  30.  A  tenant  by  the  curtesie  made  a  [5]  9^  £•  3- 
lease  for  years,  and  in  surety  of  the  term,  &c.  madeacharter  tit  Garr.  30. 
in  fee  simple,  and  made  livery  according  to  the  charter  (note  a 
speciall  mention  made  of  livery  in  this  case) ;  and  issue 

[i2^18T|  ^^^^^  taken  in  an  assise,  whether  the  t^  tenant  by  the 
^   J  courtesie  demised  in  fee,  upon  the  special  matter 
found,  it  was  adjudged  that  a  fee  simple  passed,  and 
that  the  heir  might  enter  for  a  forfeiture,  which,  say  they,  in 
ckui  of  livery  is  an  express  judgment  in  the  point  agreeipg  with 
the  opinion  of  Littleton. 

[/]  43£.  3,35*  In  an  action  of  wast  against  one  in  lands  (/]43£^3-S5* 
which  he  held  for  term  of  years,  Beiimap  pleaded  thus  £ct 
the  defendaDt ;  that  the  defendant  was  seised  in  fee,  and  in* 
feoflSid  the  plaintif,  &c*  and  after  the  plaintif  demised  the  land 
back  again  to  the  defemUmt  for  years  upon  condition,  that  if 
the  detendaiit  paid  certain  money,  &c.  that  then  the  defendant 
mi^ht  retain  tne  land  to  him  and  to  his  heirs,  and  if  not,  the 
plaintif  might  enter,  6cc.  and  pleaded  that  the  term  endured, 
and  that  the  day  of  payment  was  not  come,  and  demanded  judg- 
ment, if  the  plaintif  may  maintain  an  action  of  waste,  inas- 
faoA  as  the  defendant  had  now  a  fee  simple,  and  shewed  forth 
tiie  hidenture  of  lease  with  the  condition  (which  agreeth  with 
LtUleUm^M  case)  all  being  done  at  one  time,  and  by  one  deed, 
and  a  livery  intended,  and  with  Litileton*s  opinion  also,  tt  is 
tme,  say  tney,  that  Cavendish  counsel  with  the  plamtif  offered 
todemur,  but  never  proceeded,     [g]  Vide  QO  Ass.pl.  30.  M  ao  Ass. 

*Other  authorities  they  eke,  but  these  (as  I  take  it)  are  the  pl-  ^' 
principal],  and  therefore  for  avoyding  of  tcdiousncss,  havine  I 

O  4  fear 


£ 
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fear  beeti  too  long  upon  this  pointy  the  othen  I  omk.    Onlj 

:this  thev  add,  that  LttUdtm  -bad  seen  and  conaidered  of  the 

said  books,  and  have  set  down  his  opinion  where  Mrenr  of  seisin 

is  made  upon  a  conveyance  made  at  one  time,  as  hath  been  said, 

that  he  hath  fee  simple  conditional]. 

lib.  8.  fo.  go.         Benigne  lectOTy  .tdere  Uo  judidof  nikU  enm  mpedio.  Conditio 

Fnnoe'iciae.      benefidalis  qua  ttatum  eomtruit  benigni  secmuium  wrbortm  m- 

(Djer,  45.         ieniionem  est  inierptetanda^  odiosa  mttem  qtuB  $tatum  destrmt 

Plow.  7. «.)       stridi  teeundum  verborum  praprieiaiem  est  aeeipienda. 

A  lease  is  made  to  a  man  and  a  woman  for  their  lives  upon 
condition,  that  which  of  diem  two  shall  first  marry,  that  one 
shall  have  fee,  they  entermany,  neither  of  them  shall  have  fee, 
for  the  incertainty. 
lo.  481.  a.  Note,  if  tire  condition  be  to  increase  an  estate  (that  is  to  say) 

I.  ao6.  a.  b.)  to  have  fee  upon  payment  of  money  to  the=  leaser  or  his  heirs  at 
a  certaki  day,  before  the  day  the  lessor  is  attainted  of  treason  or 
felony,  and  also  before  the  day  is  executed,  now  is  the  conditfon 
become  impossible  by  the  act  and  oiience  of  the  lessor,  and  yet 
the  lessee  shall  not  hiave  fee,  because  a  precedent  condition  to 
encrease  an  estate  must  be  performed,  and  if  it  become  impos- 
sible, no  estate  shall  rise. 

n.  Com.  **  Because  that  the  grantor  cannot  enter ^  tfc^  Regularly  when 

Browning  &  Q^y  mnQ  ^^  take  advantage  of  a  oondition»  if  he  may  enter  he 
^tonscaae,  joxuX  enter,  and  when  he  cannot  enter  he  must  make  a  claim, 
(aRep.  53.  b.)    ^'^^  ^  reason  is,  for  that  a  free-hold  and  inheritance  shsA  not 

cease  without  entry  or  claym,  and  also  the  feoffor  or  grantor 

may  waive  the  condition  at  his  pleasure. 
As  if  a  man  ^rant  an  advowson  to  a  roan  and  to  his  heirs  upon 
Vld.  LUtletoo,    condition,  that  if  tlie  grantor,  &c.  pay  20  pound  on  sudi  a  iajy 
cap.  ViUein.       ^^^  ^^  g^^  ^  ^e  grantee  sliall  cease  or  be  utterly  void,  ( 1)  the 

grantor  payeth  the  money.  Vet  the  state  is  not  revesteid  in  the 

grantor  before  a  claim,  and  that  claim  must  be  made  at  the 
(d)  Fl.  Com.  church,  (d)  And  so  it  is  of  a  reversion  or  remainder  of  a  rent, 
Bfowning'sGate,  or  comflfton,  or  the  like,  there  must  be  a  claim  before  the  state  be 
133*  ^  revested  in  the  grantor  bv  force  of  the  condition,  and  that  daim 

must  be  made  upon  the  land. 
4a  E.  3. 1.  A  fofiiorit  in  case  of  a  feoi&nent  whidi  passeth  b^  livery  of 

seisin,  there  must  be  a  reentry  by  force  of  tne  condition  before 

the  state  be  voyd.  '    ' 

lib.  a.  lb.  60.  If  a  man  bUrgaineth  and  selleth  land  by  deed  indented,  and 
^l^^f^,  inroUed  with  a  proviso^  that  if  the  bargainor  pay,  &c.  that  then 
ChoiBUey  scaae.  ^^  ^^^^^  ^y^  cease  and  be  void,  he  payedi  the  money,  the  state 

is  not  rsfirested  in  the  bargainor  before  a  re-entry  (s),  and  so  it  is 
/fi  "Rm  «^  b  ^^  ^  bargain  and  sale  be  made  of  a  reversion,  remainder,  advow- 
I^i!s4'a  a^r  '  *^°»  ^"^  common,  &c.    And  so* it  is  if  buds  be  devised  to  st 


(1)  Aoc  3  And.  8. 

(a)  Ace.  1  Rep.  174.  a.  as  to  the  general  principle ;  but  the  narticular  case 
there  wasy  that.if.  covenanted  to  staim  seisedto  the  use  of  himself  for  life,  with 
several  remainders  over ;  with  a  power  of  revocation.«-^By  an  exercise  of  this 
power,  he  revoked  the  uses ;  and  it  was  held,  that  the  anaent  uses  were  deter- 
mined, without  entry  or  daim,  because  he  himself  was  tenant  for  life  of  the  land, 
and  he  could  not  enter  upon  himself;  and  no  claim  was  necessary,  as  an 
express  revocation  was  as  strong  as  any  claim  could  be. — See  (6L  ai8.  b. — 
[Note  120.] 
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UMUi  and  to  his  heirB  upon  oooditbe,  that  if  the  devisee  psf  not 
go  pound  at  such  a  day,  that  his  estaSd  shall  cease  and  be  void, 
the  money  is  not  paid,  the  state  shall  not  be  vested  in  the  beir 
before  an  entry,  ^d  so  it  isof  the  reveruon  or  remainder,  an 
advowson,  rent,  common,  or  the  like  (3). 

But  the  said  rule  hath  ^vers  exceptions.  First,  in  this  present  Vid.  Lib.  i . 
case  of  LUddoth  for  that  he  can  make  no  entry,  he  shall  not  ^  ^74-  ^3fS^'^ 
be  driven  to  make  any  claim  to  the  reversion:  for  seeing  by-  ^^j>  ^^     ^ 
construction  of  law  ttle  freehold  and  inheritance  passeth  main^      ' 
temant  out  of  the  lessor;  by  the  like  construction,  the  freehold 
and  inheritance  by  the  definih  of  the  lessee  shall  be  revested  in 
the  lessor  without  entrie  or  claim. 

a.  If  I  grant  a  rent  charge  in  fee  out  of  my  land  upon  con-  H.  Coin, 
dition,  there  if  the  condition  be  broken,  the  rent  shall  be  extinct  Browning's 
in  my  land,  becaiise  I  (that  am  in  possession  of  the  land)  need  ^^  *33-  b^ 
make  no  chum  upon  the  land,   and  therefore  the  law  shall  ^^^  ^^ 
adjudge  the  rent  void  without  any  daipa. 

3.  If  a  man  make  a  feoffinent  unto  me  in  fee  upon  condition  90  £.  4. 19^ 
that  I  shall  pay  unto  him  20  pound  at  a  day,  ftc.  before  the  so  H.  7. 4.  \k 

day  I  let  unto  him  the  land  for  years,  reserving  a  rent,  (4  ^p-  53*> 

Est  1871  ^d  t^  after  M  of  payment,  the  feoffee  (A)  shall  0J*«P»7) 
1^^  J  retaine  the  land  to  him  and  to  his  heirs,  and  the  rent 
is  determined  and  extinct,  for  that  the  feoffor  could 
not  enter,  nor  need  not  claim  upon  the  land,  for  that  he  himsdf 
was  in  possession,  and.  the  condition  being  collaterall  is  not 
suspended  by  the  lease,  otherwise  it  is  of  rent  reserved. 

4.  If  a  man  by  his  deed  in  consideration  of  fatherly  love,  &c«  Lib.  1. 174. 
covenant  to  stand  seised  to  the  use  of  himself  for  life,  and  after  Digges'  case, 
his  decease  to  die  use  of  his  eldest  son  in  tail,  the  remainder  to  9^*  R^  ^37- 
his  second  son  in  tail,  the  remainder  to  his  third  son  in  fee,  ^^^*  ^     v 
with  a  prooiso  of  revocation,  &c.  the  father  doth  make  a  revo-       ^  ^^^' 
catioii  accofdiag  to  the.  proviso,  the  whole  estate  is  mcdfUenant 

revested  in  him  without.entry  or  claim  for  the  cause  aforesaid. 

'  ^^  The  grantee  hath  v^.  title  by  three  yeares.**  By  this  it 
appeareth  that  albeit  the  lessee  had  ^o.  temfore  a  fee  simsle, 
yet  after  that  fee  simple  is  divested  out  of  him,  and  vestea  in 
the  lessor,  he  shall  hold  the  l^ds  for  three  years  by  the  express 
limitation  of  the  parties. 

If  a  man  make  a  lease.for  40  years,  the  lessee  afterwards  taketh  PI-  Com.  in  ^ 
a  lease  for  w.  years  upon  condition^tbat  if  he  doth  .such  an  act,  FuimentoTO's 
tiiat  then  the  lease  for.,  sq years  .shall  be  void,  and  aflier  the  (^^ilaW 
lessee  breidc.  the  condition,  by  fprce  whereof  the  second  lease  is  494^  495: 4^, 
void,  notwithstanding  the  lease  for  40  years  is  surrendered,  for.  498I*  490-> 
the  condition  was  annexed  to  the  lease  for  aojrears,  but  the  ^^|?f,^\V*'** 
sorredder  was  absolute.  -  So  it  is  if  a  man  make  1^  lease  for  40  \^\' 
jewrSf  and  the  lessor  grant  the  reversion  to  the  lessee  upon  con- 
dition, and  after  the  condition  .is  broken,  the  term  was  absolutely 
flfurrendred.    And  the  diversitie  is  when  the  lessor  grants  the   . 

reversion 

.  •  •  •      •         •  ^      _  ■  ■ 

(A)  The  ffMM  appnrt  to  require  UuU  krd  Ctke  Aould  hme\ued  the  word^teoiht  ktire 
imtead  tf  feoffee.    See  Vr^  Bit»'$  Intr,  p.  1 19. 


(3)  The  entry,  or  claim,  may  be  made  either  by  the  party  himself,  or  by  a 
stranger,  by  his  order.    2  Cro.  57*^Note  121.] 
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to  the  leasee  upon  ecmditioDy  and  when  the  le«ee  gnntf 

7  £.  4.«».  or  aarreDders  his  estate  to  the  lessor ;  for  a  condition  annexed 
14  E.  4.  6.  15  aaurrendar  may  revest  the  particular  estate,  because  the  sur^ 
45  £•  3-  render  is  conditional!.    Bat  when  the  lessor  grants  the  reversbn 

to  the  lessee  upon  condition^  there  the  concution  is  annexed  to 
the  reversion^  and  the  surrender  absolute  (i). 

aj&a.  Ass.395.       A  ffardian  in  chi?alrie  took  a  feoffime&t  of  the  infant  within 

age,  uat  was  in  his  ward,  and  the  infiint  brought  an  assise,  and 
the  ffardian  shall  be  adjudged  a  disseisor,  wUch  proveth  that 
the  feoffinent  as  against  tro  inftnt  was  Toyd,  and  yet  by  ac- 
ceptance thereof  the  interest  of  the  gardian  was  surrendred. 

so  K  3. 27.  ^  man  makeUi  a  lease  for  term  of  life  by  deed,  resenring  the 

first  seven  years  a  rose,  and  if  the  lessee  will  hold  the  land  after 
the  seven  years,  to  pay  a  rent  in  money;  the  lessee  will  not 
hold  over,  but  surrender  his  term :  in  this  case  in  judgement  of 
law  he  had  but  a  term  for  seven  years.  And  so  it  is  if  a  maa 
make  a  lease  for  life,  and  if  the  lessee  within  one  year  pajr  not 
2Q  shillings,  that  he  shall  have  but  a  term  for  two  years,  if  he 
pay  not  the  money  the  estate  for  life  is  determined,  and  he  shall 
>  nave  the  land  but  for  two  years. 

^*  This  is  a  good  proof  thent  that  the  reversion  is  in  him^  8fcJ* 
Here  is  iraplyed  that  no  man  tan  have  an  action  of  waste,  unless 
the  reversion  be  in  bim,  and  bv  the  authoritie  of  our  author  the 
reason  of  a  case,  and  well  q>plyed,  is  a  good  proof  in  law  (2). 

Sect. 

(1)  See  also  Dyer,  143.     a  Roll.  Abr.  495. 

(a)  No  person  is  entitled  to  an  action  of  waste  against  a  tenant  for  life,  but 
he  who  has  the  immediate  estate  of  inheritance  in  remainder  or  reveraion, 
expectant  upon  the  estate  for  life.  If  between  the  estate  of  the  tenant  for' 
Ufe  who  commits  waste,  and  the  subsequent  estate  of  inheritance,  there  is 
inteiposed  an  estate  of  freehold,  to  any  person  in  esse^  then  during  the 
continuance  of  such  interposed  estate^  the  action  of  waste  is  suspended ; 
and  if  the  first  tenant  for  life  dies  during  the  continuance  of  such  interposed 
estate,  the  action  is  gone  for  ever«  But  though,  while  there  is  an  estate  for 
life  interposed  between  the  estate  of  the  person  committing  waste,  and  that 
of  the  reversioner  or  remainder-man  in  fee ;  the  remainder-man  cannot  bring 
hiir  action^  of  waste :  yet,  if  the  waste  be  done  by  cutting  down  trees,  &c.- 
such  remainder-man  in  fee  may  sdze  them ;  and  ir  they  are  taken  away,  or 
ma4e  vse  of,  before  he  seizes  mem,  he  may  bring  an  action  of  trover.  For, 
in  the  eye  of  the  law,  a  remainder-man  for  life  has  not  the  property  of  the  thing 
wasted ;  and  even  a  tenant  for  life  in  possession  has  not  tne  absolute  property 
of  it,  but  werely  a  ri^ht  to  the  enjojrment  or  benefit  of  it,  as  long  as  it  is 
annexed  to  die  inhentance,  of  which  it  is  considered  a  part,  and  werefbre 
it  belongs  to  the  owner  of  the  fee.  See  ante  53.  b,  5th  Rep.  76.  b.  Pagett's 
case;  Udal  v*  Udal,  Alleyn,  81.  3  P.  Wms.  367.  Bewick  ^.  Whitefield.- 
22  Yin.  Abr.  503.  Roltt^.  Somerville,  a  Eq.  Cas.  Abr.  759 ;  Garth  v.  Cotton, 

8  Atk.  757.--[Note  1 32.] 
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7?  UT  in  such  cases  of  feoffment  upon  condition^  where  thefecffor  mm 
-'^  lau^idhf  enter  for  the  conation  broken^  SfC*  JAwac  iie  its^br  Atfm 
nBttieJrmMb^onidsJBatriejt^.iZ). 

This  upon  that  which  bath  been  said  is  evident,  and  needeth 
no  further  explanation. 

Sect  352. 

yJLSO,  if  a  feoffment  he  made  upon  meh  condition,  that  the  feoff e^ 
shall  pve  the  land  to  the  feoffor ^  and  to  the  w^e  of  the  feoffor,  to 
have  and  to  hold  to  them  and  to  tne  heirs  of  their  two  bodyes  engend^td, 
and  for  default  of  such  issue^  the  rematnder  to  the  right  heirs  of  the 
feoffor.  In  this  case  if  the  husband  dyeth,  living  the  wife,  before  any 
estate  in  tail  made  unto  them,  Ifc.  then  ought  the  feoffee  by  the  law  to  make 
an  estate  to  the  wife  as  near  the  condition,  ana  also  as  near  to  the  entent 
of  the  concUtion  as  he  may  make  it  (donques  doit  le  feoffee  per  la  ley 
raire  estate  a  la  feme  cy  pres  le  condition^  et  auxy  cy  pres  Tentent  de 
le  conditioB  que  il  poit  foire)  (i),  that  is  to  say,  to  let  the  land  to  the 
^ififor  term  of  l\fe  without  impeachment  of  waste  (sauna  impeachment 
de  wast  (2),  the  remainder  after  his  (B)  decease  to  the  heirs  of  the  body 
of  her  husband  on  Iier  begotten  (le  remainder  apres  son  decease  a  les 
heires  de  t  corps  sa  baron  de  luy  engendres)  (3),  and  for  default  of 

such 

*  Sec.  not  in  L.  and  M.  or  Roh.  f  les  corps  de  son  baron  et  de  lay' 

engendres,  tn  L.  and  M.  and  Roh. 

(B)  Eert  the  acme  reqwret  the  word  her  inttead  tf  his,  n  it  meme. 


"<3)  For  till  entry  it  doth  not  appear;  thefeoffbr  having  power  at  his  election 
fo  void  or  continue  the  estate  of  the  feofiee,  which  he  will  do.  ^oto  to  the 
lUh  edition. — [Note  is 3.] 

(1)  I  So  where  a  feoffinent  was  made  on  condition  that  the  feoffees  re-infeolfed 
the  feoffor  and  his  wife  in  tafl,  the  remainder  to  the  right  heirs  of  the  husband ; 
the  husband  died^  the  wife  married  a  second  husband ;  the  feoffses  enfeoflfed 
Ae  second  husband  and  his  wife,  for  her  life; — the  remainder  to  the  right 
hdrs  of  the  first  husband;  it  was  held  that  the  condition  was  weU  peiformed. 
Br/Abr.  tit.  Cond.pl.  33.    And  see  ibid.  70.    Plo.  291.— [Note  194.} 

(3)  §  Note^  if  lanabe  given  to  the  mfe,  and  the  heirs  of  the  husband  of  his  hodu 
begctten,  the  xjotfe  shaUhave  the  estate  ^for  life,  su^ect,  to  waste. — Sup*  a6;o. 
mer^bre  such  conveyance  is  not  by  force.    Lord  Nott.  MS.— [Note  I85O 

(3)  II  It  is  witii  great  pleasure  we  jpresent  the  reader  with  ihe  following  cbser- 
vations  on  this  passage.  Lord  chief-justice  Wilmot,  in  his  aigmnent  m  giving 
judgment  in  the  case  of  F^-ogmorton  on  demise  of  Robmson  v.  Wharrev, 
2  Blackst.  728.  fenuirks :  '^  When  an  estate  is  limited'  to  a  husband  and  wife, 
"  and  the  heirs  of  tibeir  two  bodies;  the  word  Heirs  is  a  word  of*  limitation^' 

«  because 

X%\  Th€8€  notet  are  m  sig.  o.  in. the  izthand  I4ih  e^toM.   ' 
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mch  issue,  the  remainder  to  the  right  heirs  of  the  huAand.  And  the  cause 
fi)hy  the  lease  shaUbein  this  can  to  the  wife  alone  without  impeachment  of 
waste  is,  for  that  the  condition  is,  that  the  estate  shall  be  made  to  the  husbtwd 
and  to  his  wife  in  tail  (en  j;  taile).  And  if  such  estate  had  been  made  in 
the  life  of  the  husband,  then  qfier  the  death  of  the  husband  she  should  have 
had  (el  y  ust  ewe)  an  estate  in  tail,  which  estate  is  without  impeachment 
of  waste.  And  so  it  is  reason,  that  as  near  as  a  man  can  make  the  estate 
to  the  intent  of  the  condition,  8fc,  that  it  should  be  made  (ijue  il  serroit 
I  Mi),  Sfc.  albeit  she  cannot  have  (comment  que  %  el  ne  poit  aver)  estate 
tn  tail  (en  ^  taile),  as  she  might  have  had  %f  the  gift  in  tail  had  been 
made  to  her  husband  and  to  her  in  the  life  of  her  husband  (sicome  el  ** 

J>ui88oit  aver  si  le  done  en  le  taile  ust  estre  fuit  a  ff  sa  baron  et  j;;}:  a 
uy  en  le  vie  44  ^  baron),  ^c« 

9  Bftf.  134.       **  rrHA  T  thefeqffee  shall  give,  SfcJ*    Here  is  no  time  limit- 
D^er.   14  Efijb       -*-  ed,  therefore  the  feofiee  bv  the  law  hath  time 
I^r,3ii.b.      1^  durinff  his  life,  unless  he  be  Hastened  by  the  re-  fSlOTI 
44E.\*9-         quest  of  Uie  feoffor  or  the  heirs  of  his  body,  as  lAttle^  L  a    ll 
lib.3.  fo.79, 8o»  ton  saith  In  the  next  section. 

81,  in  Seignior 

Ciomwers  cue.  (Ant  9o8.  b.  1  Roll.  Abr.  4^9.  1  BoIL  Abr.  614, 615.  a  )  (a  Rep.  59.) 

(Sect.  387.)  ''  V ^^^  husband  duethf  Sfc**    But  in  this  case,  if  the  feoffee 

dyeth  before  any  feomnent  made,  then  is  the  condition  broken, 

because  he  made  not  the  estates,  &c.  within  the  time  prescribed 

by  the  law.    But  if  the  feoffiment  be  made  upon  condition  that 

^  H.  6.  all  37.  ^^  feoffee  before  the  feast  of  St  Michad  the  Archaogdl  next 

gElis.  Dyer^aGa.   PL  Com.  456.   lib.  s.  lb.  79.  Seignior  Cromweirt  case.  (Sect.  334.) 

following 

}  le  added  in  L,  and  M.  and  Roh.  ].  le  added  in  £.  and  M.  andRoh. 

\  ust  ewe-— ad  ewe,  in  L.  and  M.  **  el — ^il  in  L.  and  M,  and  Roh. 

and  Roh.  tt  sa— son  in  L.  and  M.  and  Bah. 

§  fait  not  in  L.  and  M.  or  Roh.  n  a  nof  m  L.  and  M.  or  Rah. 

%  el— il  in  L.  and  M.  ani  Roh*  44  8a--«on  in  L.  and  M*  and  BaL 

*^  because  an  estate  is  given  to  both  the  persons,  from  whose  bodies  the  heirs 
*^  are  to  issue.  But  when  it  is  given  to  one  only,  and  the  heirs  of  two,  (as  to 
**  the  wife  and  the  heixvof  her  and  A.  BO  there  the  word  Heirs  is  a  winrd  of 
«  purchase ;  for  no  estate  tail  can  be  made  to  one  only,  and  die  heirs  of  the 
**  body  of  that  person  and  another.  This  wpears  from  Littleton,  Sect.  35s, 
**  according  to  the  true  reading  collected  from  the  cmginal  editions.  The 
**  common  editions  make  the  estate  cy  pres,  therein  mentioned,  to  be,  to  the 
^*  widow  wad  les  heirs  de  corps  sa  baron  de  luy  engendres ;  whidi  is  not  as  near 
**  as  might  be. to  the  original  estate  intended,  if  the  husband  had  lived;  viz. 
</  to  the  husband  and  wife,  and  the  hdrs  of  their  two  bodies*  But  the  origi- 
**  nal  edition  by  Lettou  and  Machlinia,  in  Littleton's  life-time,  and  the  Rohan 
''  edition,  which  is  the  next  (both  which  my  brother  Blackstone  has)  read  it 
^<  thus:  les  hdrs  de  les  corps  de  son  baron  etdeluy  engendres:  which  is  quite 
^*  consonant  to  the  original  estate ;  and  this  estate,  to  the  widow  for  life,  and 
<<  the  heirs  of  the  body  of  her  husband  and  hersdf  begotten,  Littleton,  in  the 
**  same  secticm,  declares  not  to  be  an  estate  tail.  The  same  is  hdd  in  Dyer, 
**  gg.— m  Lane  and  Pannel,  1  Roll.  Rep.  438.  and  in  Gossage  and  Tavlor, 
**  Style,  335.  which,  from  a  manuscript  of  lord  Hale,  in  possessi^  of  ny 
'<  brother  Bathurst,  appears  to  have  been  first  determined  in  Hil.  1651 ;  which 
**  accounts  for  some  expressions  of  lord  chief-justice  RoUe,  in  Style's  case, 
"  which  was  m  T.  Pasch.  1653."— [Note  i«6.] 


/ 
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following  me  the  land  to  the  feoffor  and  to  his  wife  in  tail,  id 

mrra^  and  before  the  day  the  feofiee  dieth^  the  state  of  the  heir 

orthe  feo&e  shall  be  absolute,  because  a  certiiin.time  is  limited 

by  the  mutual  agreement  of  die  parties,  within  which  time  the 

condition  becommeth  impossible  by  the  act  of  G6d,  as  hath  been  (]  itoD.  Abr. 

said  bef<Nre9  and  therefore  it  is  necessary  when  a  day  is  h'mited,  449.   Ant. 

to  add  to  the  condition,  that  the  feoffee  or  his  heirs  do  per-  ^^'  ^) 

form  the  condition ;  but  when  no  time  is  limited,  then  the  feo&e  ^^^'2^'^\ 

at  his  perill  must  perform  the  condition  during  bis  life  (slthough         ^'        '^ 

there  oe  no  request  made)  or  else  the  feoffor  or  his  heirs  may 

re-enter. 

^*  Made  unto  them^  Scc.^  Here  the  (ifc)  implyeth  accorcUng 
to  the  condition  with  the  remainder  orer. 

''  To  ihejeqffbr  and  to  the  toifCf  Sfc".    Here  it  appieareth  that  s7  £-  3- 
alb^t  ibejeme  be  a  strtbger,  yet  the  feoflee  is  not  bound  to  £?^?''3<^* 
make  it  within  convement  time,  becaule  the  feoffor  who  ^^^'^"f 

[2 I9TI  ^  P"^  ^  ^®  condition  is  to  taJce  1:^"  joyntl;^  with  her.  snpn.      ' 
1^    J  Andsoitisiftheconditionbetoenfemtheteoffi>rand  (6  Rep.  30.  b.) 
an  estranger,  the  feoffee  hath  time  during  his  life,  un- 
less he  be  hastened  by  request.    Otherwise  it  is  (as  hath  been  (1  Roll.  Abr. 
said)  where  the  condition  is  to  enfeoff  a  stranger  or  strangers  469-) 

fr  a  man  make  a  feoffment  in  fee,  u^on  condition  that  the  (1  Roll.  Abr. 
feofee  Shan  make  a  gift  in  tail  to  the  feoffor,  die  remainder  to  438.) 
a  stranger  in  fee,  there  the  feofiee  hath  time  during  his  life,  as 
IS  aforesaid,  because  the  feoffor  who  is  partie,  and  privy  to  the 
G<mdition,  is  to  take  the  first  estate.    But  if  the  condition  were  Scicnior  Crom- 
to  make  a  gift  in  tail  to  a  stranger,  the  remainder  to  the  feoffor  ^^^**  case,  ubi 
in  fee;  there  the  feoffee  ought  to  do  it  in  convenient  time,  for  /^''^j^  .^ 
that  the  stranger  is  not  privy  to  the  condition,  and  he  ought  to  /^^^  sosTb.) 
have  the  profits  presently,  as  before  hath  been  said. 

**  To  maie  an  estate  to  the  wife  as  fieer  the  condition^  and  also 
as  near  to  the  entent  of  the  conation  as  he  majf  make  it  (de  faire 
estate  al  feme  cy  pres  le  condition,  et  auxy  cy  pres  Tentent  del 
condition  que  il  poit  feire),  Sfc." 

A.  inieoffii  B*  upon  condition  that.i?.  shall  make  an  estate  in  (Ant  tti.  b.) 
fkankmarriase  to  C  with  one  such  as  is  the  daughter  of  the 
ffsoSSor ;  in  Sn»  case  he  cannot  make  an  estate  in  ftankmarriage, 
because  the  estate  must  move  from  the  feoffee,  and  Ae  daughter 
is  not  of  his  blood,  but  yet  he  must  make  an  estate  to  them  for 
their  lives,  for  this  is  as  near  the  condition  as  he  can.  And  so  it 
is  if  the  condition  be,  to  make  to  A*  (which  is  ameer  layman)  an 
estate  in  frankalmoigne,  yet  must  he  make  an  estate  to  him  for 
his  life,  for  the  reason  here  yielded  by  LUdeten. 

A  diversitie  is  to  be  understood  between  conditions  that  are  to 
create  an  estate,  and  conditions  that  are  to  destroy  an  estate:  for 
.here  it  apjpeareth,  that  a  condition  that  is  to  create  an  estate,  is 
to  be  penOTmied  by  construction  of  law,  as  near  the  condition  as 
may  be,  and  according  to  theintent  and  meaningof  the  condirion,  d  Bolt.  Abr. 
albett  the  letter  and  words  of  the  condition  cannot  be  performed :  ^*  ^^^-  7*  •• 
but  otherwiaeit  is  of  itconditioQ  that  destrbjreth  anestate,  for  that  ^^'  ^  ^* 
is  to  be  taken  strictly,  unless  it  be  incertamspeciall  cases:  and 
of  Ui&s  somewhat  halh  been  said  before  in  this  chapter. 
-    As  if  a  man  mortgage  his  land  to  W.  upon  condition,  that  if  the  30  H.  8.  tit. 
mortgagorand  /.  -S.  pay  twenty  shillingsat  such  adaylothemort-  S?***'h^'  L^* 
gagee,  that  then  he  snail  re«enter,  the  mortgagor  dieth  before  the  j  Jii^^r  6a 

day, 
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day,  i.  5.  {lates*  (he  money  to  the  mortgagee,  this  n  a  good  per- 
formance of  the  condition,  and  yet  the  letter  of  the  condition  is 
not  performed.  But  if  the  mortgagor  had  been  alive  at  the  day, 
and  ne  woold  not  pay  the  money,  but  refused  to  pay  the  same, 
mod'L  S.  alone  had  tendred  the  money,  the  mortgagee  might  have 
refused  it.  But  if  a  man  make  a  lease  to  two  for  yedrs,  with  a 
froottOi  i^  Ae  lessees  dye  during  the  term,  the  lessor  shaU 
.  re-enter,  one  lessee  alien  nis  part  and  dye,  the  other  leasees  (A) 
cannot  re-enter,  but  the  assignee  shall  enjoy  the  term  So  loiig  as 
the  survivor  liveth,  and  the  reason  is,  because  the  lease  by  the 
proviso  is  not  to  cease  till  both  be  dead.  But  in  the  former  case, 
albeit  the  mortgagor  be  dead,  yet  Uie  act -of  God  shall  not  disable 
7.  S.  to  pay  the  money,  for  tnereby  the  mortgagee  receives  no 
prejudice.  And  so  it  is  in  that  case,  if  L  S.  had  died  before 
the  day,  the  mortgagor  might  Have  paid  it. 
IJb.  a.  fo.  79,  And  here  is  to  be  observed  a  diversity  when  the  feoffee  dyetb, 

fk>,8i.  Seignior  for  then  (as  hath  been  said)  the  condition  is  broken,  and  when 
CroiBwers  case.  ^^  feoffor  dieth,  for  then  the  estate  is  to  be  made  aa  iiear  thb 
SU.4.  5.  intent  of  the  condition  aa  may  be. 

^*  To  the  toi/ijbr  term  of  life  mthovt  impeackment  of  wttde** 

Here  it  appe»reth,  that  tlus  estate  for  life  oucht  to  be  without 

impeachment  of  wast,  and  yet  if  the  wife  dou  accept  of  any 

estate  for  life  without  this  clause,  without  impeachment  of  wast, 

it  is  good,  because  the  state  for  life  is  the  substance  of  the  grant, 

9  H.  4. 5.  and  Uie  privilege  to  be  without  impeachmentof  wast  iscoUaterall, 

Seienior  Crom-    and  Only  for  the  benefit  of  the  wife,  and  the  omission  of  it  only 

wdTs  COM,  nbi     for  the  benefit  of  the  hen:  (1). 

r^'sM    68  Also  ifthe  wife  tak6  husband  beforerequestmade,  and 

303^  304-  449*     '^^^'^  ^^  make  reques^  and  the  state  t3^  is  made  to  the  [22071 
Ant  907.  a.        husband  and  wife,  during  the  life  of  the  wife,  this  >fl  ^  I    o    J 
Cro.  El.  45.)       good  performance  of  the  condition,  aU>eit  the  estate  be 
(1 1U>11.  Abr.       made  to  the  husband  and  wife,  where  Littleton  saith  it  is  to  be 
^   '^  made  to  the  wife,  but  it  is  ail  one  in  substance,  seeing  that  the 

limitation  is  during  the  life  of  the  wife. 

/ 

(Cro.  Car.  949.)  *'  Without  impeachment  ofwute  (sauns  impeachment  de  wast),*' 
a>o!  Jac.  916.)  AbsMe  Mffpe^dtofitf  vdstif  (that  is)  without  any  challenge  or  im- 
8ee  io  my  Be-  peadunent  of  waste,  and  by  force  hereof  the  lessee  may  cut  down 
£*  a*'  rh*  ^  f  *  ^  ^^'^^  ^^  convert  them  to  his  own  use.  Otherwise  it  is  if 
Hb.^93.  ^  ^^'  ^®  words  were  sauns  inmof^metU  per  ascun  action  de  wtst,  fin* 

then  the  dischar^  eKteods  bot  to  the  action,  and  not  to  the  trees 
themselves,  and  m  that  case  the  lessor  shall  Imve  them  (I)*. 

And 

(A)  Itteemi  that  the  text  thould  beread  <u  ^Hu  toord  lessor  had  been  herekuetted 
mttead  cfike  wordi  *'  other  lessee.'** 


(1)  Mr.  serj.  Hawkins  observes  here,  that  the  omission  of  the  privilege  of 
bemg  without  impeachment  of  waste  shall  not  give  the  heir  of  the  feoffor,  for 
whose  ben^t  it  was  omitted',  a  re-entry,  which  would  defeat  the  estate  of  the 
wife.    P.  307.  a  Rep.  83.  a — [Note  1 27.] 

(1)  *  The  j^viTege  given  by  the  words  without  impeachment  of  waste,  is  an- 
nexed to  the  privity  of  estate ; — so  that  if  the  person  to  whom  that  privilege  is 
given,  changes  his  estate,  he  loses  the  privilege.  1 1  Rep.  83.  b.  Latch.  270. 
—It  has  been  held  that  die  intent  of  this  clause  is  only  to  enable  the  tenant  to 
cut  down  timber  and  open  new  mines,  and  that  it  does  not  extend  to  allow*  de- 

strucUve 
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And  it  u  to  be  observedt  that  after  the  decease  of  the  husband 
the  state  is  not  to  be  made  to  the  wife  and  the  heirs  of  her  body  (4  Bcp.  ffz-  ^) 
hj  her  late  husband  ineendred,  and  so  to  have  an  estate  of  in* 
heritance  as  she  shoald  have  had  by  survivor,  if  the  estate  had 
been  made  according  to  the  condition,  but  only  an  estate  for  ^ ' 

life  without  impeachment  of  wast,  &c.  for  that  by  theauthoritie 
of  Littleton  is  not  so  near  the  intent  ofthe  condition,  as  the  case 
ttiat  LUdeton  putteth.  But  I  irill  search  no  further  into  this 
case,  but  leave  it  to  the  learned  and  judicious  reader. 

.  ^  Afid  after  her  decease  to  the  heirs  of  the  body  of  her  husband  (Ant.  so.  b. 
oil  her  heffOtenr  ««•  »>  «7.  ••) 

Mote  here,  admit  that  there  were  two  issues  in  tail,  the  re- 
nsipder  shall  presently  vest  only  in  the  eldest,  and  yet  if  he 
dieUi  without  issue,  it  shall  0^  formam  doni  vest  in  the  youngest, 
as  hath  been  said  in  the  chapter  of  Estate  tail  (2) ;  and  so  it  b 
tatiiit  proved  here,  for  otherwise  the  condition  (if  there  were 
two  issues)  could  not  be  performed. 


Sect.  353. 

A  LSO  in  this  case  if  the  husband  and  wife  tuive  issue,  and  die  before 
the  gift  in  tail  made  to  them,  S^c,  then  the  feoffee  ought  to  make  an 
estate  to  the  issue,  and  to  the  heirs  ofthe  body  of  his  father  and  his  mother 
be^tten,  and  for  default  of  such  issue,  S^c.  the  remainder  to  the  right 
heirs  of  the  husband,  S^c*  And  the  same  law  is  in  other  like  cases:  and 
if  suck  a  feoffee  will  not  take  (B)  mch  estate  (fit  %\  tiel  feoffee  ne  voet 
fiure  tiel  estate),  ^c.  when  he  is  reasonabfy  required  by  them  which  ought 
to  have  the  state  by  force  cfthe  condition,  Ifc,  then  may  the  feoffor  or  his 
heirs  enter*. 

^TMTHENheis  reasonaUv  required  by  them  rohich  ought  tohate 
the  estate  by  force  ofthe  condition!'   Note  here  it  appear- 
etfay  that  the  feofl^  h«th  tiine  during  hia  life  to  make  the  estate,  (a  Rep.  78.  b. 
tinleai  he  be  reasonably  required  by  them  that  are  to  take  the  79*) 
estate.    This  is  to  be  intended  of  parties  or  privies,  and  not  of  ' 
meer  strangers,  for  there  (as  hath  been  said)  the  state  must  be  (Ant.  saa.  b. 
vade  in  conveiiieDt  time.  «*4.  b.  «o8,  b.) 

And 

^  4'<'*  A^^  IB  L- <uad  M.  and  Roh. 

the  wtetmrne  tf  the  French  toorU  She  ueed  by  LiUUiin,  tohich  tignifia  make  tfi  EmgHth. 
See  Mr.  RutoTtlntr.p,  119, 


Stnictive  or  malicious  waste ;  such  as  cutting  down  timber  which  serves  for  the 
slielter  or  ornament  of  the  estate.  See  Vane  v.  Lord  Bernard,  a  Vem.  738. 
FackingtoQ  v.  PackmgtOD,  7  Bac.  Abr.  289.  8vo.  ed.  Rolt  v.  Lord  Somnier- 
viOe,  a  Ab.  Eg.  759.  Aston  v.  Aston,  1  Yes.  364.  Piers  v.  Piers,  1  Ves»5ai. 
—[Note  laS.J 

.  (2)  8e^  1  Rep.  05.  3  Rep.  61 .  11  Rep.  80.  and  the  note  in  Mr.  Douglas's 
Reports,  page  (488,  ist  ed.)  505.  a.  4th  e4.  *  * 


S20.  a.  S90.  b.]  Of  Estates        L.  3.  C.  5.  Sect  354, 

And  ooDcenung  the  requMt  k  is  to  b^  knoimy  tbat  when  the 

request  is  made,  the  putj  or  privy  must  request  the  feoflbe  at  a 

time  certain  to  be  upon  the  land,  and  to  make  the  state  according 

to  the  condition,  for  seeing  no  time  certain  is  prescribed  for  the 

OS  Bcp.  89,  b.)   makinff  of  the  state,  and  it  is  incertain  when  the  reauest  shall 

be  made,  such  request  and  notice  munt  bo  made  as  hath  been 
said  before  in  this  chapter.  And  of  this  secdon,  with  the  (Sfc.J 
there  needeth  not,  upon  that  which  hath  been  said,  any  farther 
explication. 

13-  Sect.  354.  L  b.  ll 

ALSO  if  a  Jef^ment  be  made  upon  condition^  that  if  (C)  the  feoffee 
shall  Te-enfeojf  many  men  (que  le  feoffee  *  re-in^offera  plusorB 
homes)  to  have  and  to  hold  to  them  and  to  their  heirs  for  ever,  and  all 
they  which  ought  to  have  estate  dye  before  any  estate  made  to  them,  then 
aught  thefe<ffee  to  make  estate  to  the  heire  of  kirn  which  survives  of 
them^  to  have  and  to  hold  to  him  and  to  the  heirs  of  him  which  sur- 
vivethf(i), 

(a  Bcp.  70.)       «  mHA  T  the  feoffor  shall  re-enfeoffmany  men."    By  the  re- 

feofiment  it  is  implied  to  be  made  to  the  feoffors,  for  a 
feoffment  over  to  strangers  cannot  be  said  a  re-feoffinent,  and 
if  the  feoffinent  should  be  made  over  to  strangers  only,  then, 
as  hath  been  often  said,  it  must  be  made  in  convenient  time, 

''  To  the  heir  of  him  which  survives^  to  have  and  to  hold  td  hirA 
and  to  the  heirs  of  him  tohich  surviveth.  Hereupon  questi<nis 
haje  been  made,  wherefore  the  habendum  is  not  to  the  heirs  of 
the  heir,  and  for  what  reason  it  is  by  lAttleton  limited  to  the 
heirs  of  tfie  survivor.  And  the  cause  is,  for  that  if  it  were  made 
to  the  heirs  of  the  heir,  then  some  persons  by  possibility  should 
be  inheritable  to  the  land,-  which  should  not  have  inherited  if  the 

estate 

*  re-infeofiera^infeo&ra,  L«  and       f  Sfc.  added  in  L.  and  M •  and 
M.  and  Roh.  Roh. 

•    (C)T1»eteMe  at  wtUai  the  prigkuil  French  ieemt  to  reqiikt  that 
the  word"  if*  hadhMnomUUd,    See  Mr.  Bku^tltUr.p,  119. 


•  • 


(1)  Seetokether  there  is  a  difference  between  an  obligation  andfocffineni  with 

cofuStion  to  re^enjkaff.    Obligation  oh  condition  to  give  to  the  baron  and  feme  and 

the  heirs  of  the  body  of  the  feme  before  a  certain  day ;  and  before  the  day  the 

feme  dies.    The  court  toas  divided xohether  he  ought  to  make  it  cypres,  in  oJac. 

B.  R.  Rot.  303.     J?o^er  and  Scudatnore,  T.  37. — P.  4  E.  6.     Bendl.  n.  56. 


Obliaation  on  condition  to  enfeoff  B:  aiui  C.  and  their  heirs.before  siuA  a  day^ 
anabefore  the  day  B.  diesj  the  obligation  is  disdiarged.  Sir  Ant.  Brown's  case* 
But  thu  case  ioas  denied  by  the  toftofe  couH.  T.40EL  C.  B.  C.  C.  n.  16L 
Obligation  with  condition  thoi  the  obligor  or  his  heirs  should  en/eqff'the  obliges 
andnis  heirs  before  a  certain  day  ;^^^before  the  day  the  obligee  dies:  it  was 
rukd  th^  he  should  enfDdf.the  heir.  T.  40  MI.C.B.  Honev.May9C.C.n.l6k 
—Lord  Hale's  MSS.— {Note  IS9.] 


L.3-  C.5.  Sect.355.     upon  Condition.     [220.b.  221. a, 

estate  had  been  made  tb  the  survivor  and  his  heirs,  and  conse- 
quently the  condition  broken. 

For  example,  if  the  survivor  took  to  wife  Alice  Fairefieldf  (Ant.  19.  a.) 
in  this  case  if  the  limitation  were  to  the  son  and  his  heirs, 
then  if  the  son  should  dye  without  heirs  of  his  father,  the 
blood  of  the  FaireMds  (being  the  blood  of  his  mother)  should 
inherit.  But  if  the  limitation  be  to  the  right  heirs  of  the 
fiither,  then  should  not  the  blood  of  the  Fairefields  by  any 
possibility  inherit,  for  then  it  is  as  much  as  if  the  state  had 
been  maoe  to  the  survivor  and  his  heirs :  and  therefore  these 
words  (and  to  the  heirs  of  him  tohich  survvcethj,  which  many^ 
have  thought  superfluous,  are  verie  materiall.  Note  well  this  Vide  Sect  4. 
kind  of  fee  simple,  for  it  is  worthy  the  observation :  but  suffi- 
cient hath  been  said  to  open  the  meaning  of  Littleton^  and 
therefore  I  will  dive  no  deeper  into  this  point,  but  leave  it  to 
tlie  further  consideration  of  the  learned  reader  (2). 


Sect.  355. 

j^ LSO  if  afeq^ment  be  made  upon  condition  to  enfeoff  another,  or  to 
make  a  gift  in  tail  to  anot/ier  (si  feoffment  soit  fait  sur  condition 
d'enfeofier  un  auter,  ou  %  de  doner  en  ||  taile  a  un  auter),  l^c.  if  the 
feoffee  before  the  performance  of  the  condition  enfeoff  a  stranger,  or  make 
a  lease  ^or  Ufe^  then  may  the  feoffor  and  his  heirs  enter,  8^c.  because  he 
hath  d$sabled  (1)  himsetf  to  peifdrm  the  condition,  inasmuch  as  he  hath 
made  an  estate  to  another,  Sfc. 

TIT  TL  ETON  having  spoken  of  defaults  of  performance, 

or  express  breaches  of  conditions,  speaketh  now  in  what 

cases  the  feofiee  in  judgment  of  law  doth  disiQ)le  himselfe  to 

perform  the  condition :  and  of  disabilities  some  be  by  act  of 

the  party,  and  some  by  act  in  law. 

**  Or  to  make  a  gi/i  in  tail  to  another,.  Sfc.**    Here  is  implied 
an  estate  for  life  or  for  years,  &C 

[22 17|      *^  "  ^^f^  ^  stranger,  or  maJce  a  lease  for  lifeP  13  H.  7. 33.  b. 
o   J  This  is  a  disabilitie  by  me  act  of  the  partie,  tor  herein  3«  E.  3-  Bwrc, 
the  feofiee  hath  disabled  himself  to  make  the  feoff-  ^^^^^J'- 
ment  or  other  estate  accordii^  to  the  condition.    And  to  speak  ^^  '' 

once  for  aD,  the  ^^o'iki^  is  disabled  when  he  cannot  convey  the 
land  over  according  to  the  condition  in  the  same  plight,  (9llep.59. 
aualitie,  and  freedom  as  the  land  was  conveyed  to  him,  for  so  ^  ^U.  Abr. 
tke  law  requiredi  the  same,  as  shall  manifestly  appear  hereafter.  ^'^'^ 
And  here  where  our  auUior  speaketh  of  a  feoffinent,  he  in- 
dudeth  an  estate  taO  as  well  as  the  fee  simple. 

Sect. 

t  de  not  in  L.  and  M.  or  Roh.  \\  le  added  in  L,  and  M.  and  Roh. 


(2)  See  the  note  2,  on  page  is.  b. 

(1)  Upon  the  doctrine  of  this  and  the  three  following  Sections,  see  Yin. 
Abr.  vol.  5.  p.  221.  225. 
Vol.  n.  P 


221.a.]  Of  Estates      L.3.C. 5.  Sect. 356,357. 


(4  Rep.  6*.)  Sect.  356. 

TU  the  same  numner  it  is,  if  the  feoffee,  before  the  condition  performed, 
^  letteth  the  same  land  to  a  stranger  for  term  of  years ;  m  this  case  the 
feoffor  and  his  heirs  tnay  enter,  8^c.  because  the  fwffee  hath  disabled  htm 
to  make  an  estate  of  the  tenements  according  to  that  which  was  in  the 
tenements,  when  the  state  thereof  was  made  unto  him.  For  if  he  will 
make  an  estate  *  of  the  tenements  according  to  the  condition,  l^c.  then  may 
the  lessee  for  years  enter  and  oust  him  to  whom  the  estate  is  made,  ^c.  and 
occupy  this  during  his  termf. 

"   TF  ihefeqffeey  before  the  condition  performed,  letteth  the  same 
-^  land  to  a  stranger  for  term  of  years,  Sfc"    Here  the  Sfc^ 
implyeth  a  lease  to  take  effect  infuturo  as  well  as  in  prasents, 
also  a  lease  for  one  year  or  half  a  year,  &c. 

The  reason  of  this  is  evidently  set  down  before.  And  a^ain» 
of  disabilities  s#me  be  by  act  in  prasenti,  whereof  Littleton  hadi 
put  two  examples,  and  some  infuturo,  whereof  now  he  will 
speak  in  the  next  Section. 


Sect.  357. 

jd'SD  numy  have  said,  that  if  su^h  fecfftnent  be  made  to  a  single  man 
"^  upon  the  same  condition,  and  before  ne  hath  performed  the  same  con- 
dition he  taketh  wife,  then  the  feoffor  and  his  heirs  maintenant  may  enter, 
because,  tf  he  hath  made  an  estate  accotding  to  the  condition,  and  after 
dieth,  then  the  wife  shall  beendowed  (£t  plusors  ont  dit,  que  si  tiel  feoff- 
ment soit  fait  a  un  home  sole  sur  mesn^e  condition,  et  devant  que  il  ad 
Eerforme  mesme  la  condition  il  prent  feme,  §  donques  le  feoffor  et  ses 
eires  maintenant  poient  entrer,  pur  ceo  que  s'il  fesoit  estate  accordant 
a  la  condition,  et  puis  morust,  donques  \,  la  feme  serra  endowe),  and 
may  recover  her  dower  by  a  writ  of  dower,  8^c.  and  so  by  the  taking  of  a 
wife,  the  tenements  be  put  i^  another  plight  than  they  were  at  the  time  of 
the  feoffment  upon  condition,,  for  that  then, no  such  wife  was  dowable  (pur 
ceo  que  a4onque8  nul  tiel  %  feme  fuit  dowa.bI^,  nor  should  be  endmed 
by  the  law,  8^c. 

piRST,  here  is  an  example  of  adisabBky  botii  bj  act  in 
law  and  in  futuro,  for  by  marriage  the  wife  is  entitled  by 

law,  to  dower,  after  die  death  of  her  husband. 

^  ,  Secondly, 

^  of  the  tenements  not  in  L.  and  M.        §  donques— que  in  L,  and  M,  and 
or  Roh.  Roh, 

t  Sfc,   added  in   L.  and  M.   and        4*  ^^ — ^  i^  ^'  ^'^  ^'  ^'^  ^^' 
Roh.  I  feme  not  in  L.  and  M.  or  Roh* 


r 
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.       Secondly,  it  [a]  appeareth  that  albeit  the  wife  bv  the  M  1 3  H.  7- 

[£g]^7|  carriage  is  but  iotitied  to  have  ts^  doirer,  and  the  ^3*  ^-    34£*3* 
^  ^  J  estate  which  ahe  is  to  have  in  fidmro,  viz.  after  the  m° a?  Ela!* 

decease  of  her  husband,  jet  it  is  a  present  cause  of  tit.  Dower,'  135. 
entrie.    As  a  lease  for  years  to  begin  at  a  day  to  come  is  a  aB  Ass.  pi.  4. 
present  disabilitie  and  cause  of  re-entrie,  for  that  the  land  is   \^^'  7*  76- 
not  in  that  freedom  and  plight  as  it  was  conveyed  to  the  feoffee,  ^^'^^'^^' 
and  after  the  state  made  over  according  to  the  condition  the  ai.a./ 
land  shall  be  charged  therewith.  Juiias  Winning- 

ton's  case,  likd. 

«  /n  anoiker  pligktr    Plight  is  an  old  Engiish  word,  and  *>»-fl9.«»- 
here  sicnifieth  not  only  the  estate  btit  the  habit  and  qiuditie  of 
the  land,  and  extendeth  to  rent  diarges,  and  to  a  possibility  of 
dbwar.     Fide  Sect.  089.  where  plight  is  taken  for  an  estate  or  (1  RoH.  Abr. 
jfiteQQtt  of  aad  in  the  land  itsen,  and  extendeth  not  to  a  rent  447) 
chaige  out  (^  the  land. 

^^  To  a  single  man'*  For  if  the  feoffee  were  married  at  the 
tune  of  the  fisoffinent,  then  the  dower  can  he  no  disabilitie, 
because  the  land  riiall  remain  in  such  plight  as  it  was  at  the 
time  of  the  feoffment  made  unto  him. 

**  Then  the  feoffor  and  his  heirs  maintenant  may  enter r  Here 
it  appeareth,  that  seeing  that  for  this  title  or  possibilitie  the 
feoffor  may  presently  enter,  that  albeit  jLhe  wife  nappen  to  dye 
before  the  husband,  so  as  this  title  or  possibilitie  took  no  effect, 
jet  tbe  feoffor  may  re-enter,  for  the  feoffee  being  disabled  at 
any  time  though  the  same  continue  not,  yet  the  feoffor  may  re- 
enter, for  in  that  case  he  that  is  once  disabled  is  ever  disabled. 
And  herein  a  diversitie  is  to  be  observed  between  a  disabilitie 
^  a  time  on  the  part  of  the  feoffee,  and  a  disability  for  a  time 
of  the  pait  of  die  feoffor.  For  if  a  nian  maketh  a  leofiment  in  (5  R«P  ai*  &•) 
fee,  upon  condition  that  the  feofiee  before  such  a  day  shall  re- 
infieoff  the  feoffor,  die  feoffee  taketh  wife,  and  the  wife  dyeth 
before  the  day,  vet  may  the  feoffor  re-enter. 

So  It  is  if  the  iw3/S&^  before  the  day  entreth  into  31  E.  4-  55- 

[^2i7|  religion^  (tnd  is  professed,  and  before  t^  the  day  is 
^  M  deraif^ned  ^et  the  feoffor  may  re-enter. 

So  it  is  if  the  feoflfee  before  the  day  make  a  feoff- 
Meat  IB  fee,  and  before  the  day  take  back  an  estate  to  him  and 
bis  faeivBy  vet  the  feoffnr  may  re-enter. 

Albeit  m  these  cases  a  certam  day  is  limited,,  yet  the  feofiee 
Msg  onee  ^Bsabled  is  ever  disabled.  And  so  it  is  when  no  time 
is  liimted  by  the  parties,  but  the  time  is  appointed  by  the  law. 

But  if  a  man  make  a  feoffment  in  foe  upon  condition,  that  if 
ibe  feoffor  or  his  heirs  pay  a  certain  sum  of  money  before  such 
a  day,  the  feoffor  commit  treason,  is  attainted  and  executed,  now  (%  Rep.  79.  a.) 
is  there  a  ^Bsabilitie  on  the  part  of  the  feoffor,  for  he  hath  no  heir ; 
b«rt  if  Ae  beir  be  restored  before  the  day  he  may  perform  the 
condition,  as  it  was  resolved  *  TWn.  18  E&.  in  Communi  Banco  *  Trin.  18  Eiii. 
m  sir  nomas  IFMtf's  case,  which  I  heard  and  observed.    Other-  mCommoni 
wise  k  is  if.  such  a  disabilitie  had  ^wn  on  the  part  of  the  t^^^^^^'s 
ftofte;  and  the  reason  of  the  diversitie  is,  for  that,  as  Littleton  case. 
fmAk,  maintenmd  by  the  disabilitie  of  the  feoffee,  the  condition 
la  broken,  and  the  feoffor  may  enter,  but  so  it  is  not  by  the  (pio.  553.  a 
disability  of  the. feoffor,  or  his  heirs;  for  if  they  perform  the  554*    Cro.Car. 
condition  witiiin  the  time,  it  is  sujQScient,  for  that  they  noayat  437-  Hob.  334-) 
any  time  perform  the  condition  before  the  day.    And  so  it  is 

pa.  if 


I 
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if  the  feoffor  enter  into  religion,  and  before  the  day  is  deruffaed, 
he  may  perform  the  condition  for  the  cause  aforesaid.  Et  sic 
de  similibui.    The  (Sfc.)  in  this  Section  are  suflSciently  ex- 


plained. 


Sect,  358. 


TH  the  same  manner  it  is,  if  the  feoffee  charge  the  land  by  his  deed  with 
a  rent  charge  before  the  performance  of  the  condition,  or  be  bound  in 
a  statute  staple,  or  statute  merchant,  in  these  cases  the  feoffor  and  his  heirs 
may  enter,  Sfc.  causa  qui  supr^.  For  whosoever  commieth  to  the  lands  by 
the  feoffment  of  the  feoffee,  tltey  ought  to  be  lyable,  and  put  in  execution 
by  force  of  tne  statute  merchant,  or  of  the  statute  staple  (Car  quecunque 
que  venust  a  lea  tenements  per  le  feo£Pmeat  de  le  feoffee,  *  eux  covient 
estre  liables,  et  estre  mis  en  execution  per  force  de  Testatute  merchant* 
ou  de  statute  del  staple),  f  Quaere.  But  when  the  feoffor  or  his  heirs, 
for  the  causes  aforesaid,  shall  have  entred,  as  it  seems  they  ought,  S^c,  then 
all  such  things  which  before  such  entry  might  trouble  or  incumber  the 
land  so  given  upon  condition,  S^c.  as  to  the  same  land,  are  altogether 
defeated. 

13  H.  7.  a3l>-  **  l[f^  ^  enter  ^  SfcJ*  And  here  it  is  to  be  understood,  that 
44  £.  3.  9*  b.  ^e  grant  of  the  rent  charge  is  a  present  disability  of 

«o  H  6.  34!  ^^^  feoffee,  and  therefore  albeit  the  grantee  doth  bring  a  writ 
JuliasWjnnmg-  of  annuitie,  and  discharge  the  land  of  it,  ab  initio^  yet  the 
ton's  case,  ubi  cause  of  entrie  being  once  given  by  the  act  of  the  feofke  the 
»opr«.  feoffor  may  re-enter.    And  so  it  is  if  the  grant  of  the  rent 

^' J^  charge  were  made  for  life,  and  the  ^^rantee  died  before  any 

(5  B«p.  ao.  b.)    ^y  ^^  payment,  yet  the  feoffor  may  re-enter. 

The  like  law  is  of  any  judgment  given  against  the  feoffee 
wherein  debt  or  damages  are  recovered. 

6*^' jJi'^'^w^'  "  ^  ^  *^""^  *"  ^  ^^^^  **^^'  *^-"  ^^  ^^  ^eofkt  be  dis- 
nfaffton'saw^."  ^^^f  ^^^  after  bind  himself  in  a  statute  staple,  or  merchant, 
(9  Rep.  79.  a.  or  in  a  recognizance,  or  take  wife,  this  is  no  disabilitie  in  him, 
10  Rep.  49.  b.)   for  that  durinff  the  disseisin  the  land  is  not  charged  therewith, 

neither  is  the  land  in  the  hands  of  the  disseisor  liwle  thereunto^ 

And  in  that  .case  if  the  wife  die,  or  the  conusee  release  the 

statute  or  recoenizaiice,  and  after  the  disseisee  doth  enter, 

there  is  no  disabilitie  at  all,  because  the  land  was  never  charge^ 

therewith,  and  therefore  in  that  case  the  feoffee  may  enter  anid 

perform  the  condition  in  the  same  light  and  freedom  as  it  was 

conveyed  unto  him. 

18  Ass.  PI.  ult.        And  it  is  to  be  observed,  that  Littleton  putteth  these  cases 

i?b^^jfo?8o  b   "*  examples,  for  there  are  some  other  disabilities  implyed,  that 

Seim.Croni.'  *  arenot  here  expressed. 

wers  case.  ^0  lord  ClSford  did  hold  his  barony  and  the  sherifwick  of 

(4  Rep.  119.)      JVestmerland  m  the  king  by  grand  serjanty  in  capite,  and  the 

king  gave^  him  liceace  that  he  might  infeoff  thereof  divers 
chaplains  in  fee,  so  that  they  should  give  the  same  to  the  lord 

CUffhrd 


•  eux-^onques  les  tenements,  in        f  Quiere,— &c.  in  L.  and  M.  and 
L.  and  M.  and  Roh.  Roh. 


L.  3.  C.  5.  Sect,  359.        upon  Condition.  [232-  b. 

[^22?]  C^ffordand  the  heiret:^  male  oP  his  body,  the  remain- 
«     J  der  over,  &c.  the  lord  CUffbrd  accordiog  to  the  licence  (^^-  ^^^-  354* 
infeoffedthe  chaplains,  and  before  they  made  the  recon-  *  ^^J*'  ^^^' 
Veyance  the  lord  Clifford  dyed,  and  it  was  adjudged  that  the  heir  ^^'^ 
might  enter  for  the  condition  broken.   For  m  this  case  the  feof- 
fees were  bound  by  law  to  have  made  the  gift  in  tail  to  the  lord 
(Uijffbrd  himself,  albeit  he  never  made  any  request,  for  other- 
wise they  pursued  not  the  licence,  and  if  they  should  inake  the 
state  to  the  issue  of  the  lord  Clifford,  then  might  the  King  seise 
the  barony,  &c.  for  default  of  a  licence,  and  that  in  default  of 
the  feoffees.     And  then  the  same  should  not  be  in  the  same 
plight  and  freedom  as  it  was  at  the  time  of  the  feoffment  made 
upon  condition,  which  is  worthy  of  observation. 

If  a  man  grant  an  advowson  upon  condition  that  the  gprantee  (3  Bep.  79. 
shall  regrant  the  same  to  the  grantor  in  tail ;  in  this  case,  if  tlie  1  Leo.  167.) 
diurch  become  void  before  Uie  regrant,  or  before  any  request 
made  by  the  grantor,  he  may  take  advantage  of  the  condition, 
because  the  advokson  is  not  in  the  same  plight  as  it  was  at  the 
time  of  the  grant  upon  condition.     Ana  so  was  it  resolved, 
(*)  PcLSch,  14  EUz.  in  Communi  Banco ^  between  Andretves  and  (*)  Paach. 
Blunt 9  which  I  heard  and  observed,  and  which  my  lord  Dier  hath   *  4 1^>  311* 
omitted  out  of  his  report  of  that  case,  and  therefore  the  grantee  ^^^' 
in  that  case  at  his  perill'must  regrant  it  before  the  church  be* 
come  voide,  or  else  he  is  disabled,  otherwise  hb  hath  time  during 
his  life  if  he  be  not  hastened  by  request. 

If  the  (eofSde  suffer  a  recovery  by  de&ult  upon  a  faigned  title,  44  £.  3. 9. 
before  execution  sued  the  feoffor  mayTe-enter  for  this  disability. 
Et  sic  de  timiUhus. 


Sect.  359- 

yj  LSO,  if  a  man  make  a  deed  of  feoffment  to  another,  and  in  the  deed 
there  isfio  conditionf  Sfc.  ana  when  the  feoffor  will  make  liverie  of 
seisin  unto  him  by  force  of  the  same  deed,  he  makes.livery  of  seisin  unto 
him  upon  certain  conditional  in  this  case  nothing  of  the  tenements  passeth 
by  the  deed,  for  that  the  condition  is  not  comprised  within  the  deed,  and 
the  feoffment  is  in  like  force  as  if  no  such  deed  had  been  made. 

*^JND  in  the  deed  there  is  no  conditiony  SfcJ*  either  in  deed 
or  in  law. 

**  And  thejeofftnent  is  in  Uke  force  as  if  no  such  deed  had  been  (4  Rep.  35.  «.> 
made"    And  die  reason  hereof  is,  for  that  the  estate  passeth  by  18  £.  a*  19-  3^- 
the  livery  of  seisin  (1).    And  in  tfiis  case  the  feoffor  upon  the  i^jA***  P*  *^' 
delivefie  of  seisin  must  express  the  state  to  him  and  his  heirsy  ^^  ^f^  ' 
or  to  the.  heirs  of  his  body,  &c. 

If  an  agreement  be  made  between  two^  that  the  one  shall  en-  34  Ass    1 1. 
feoff  the  other  upon  condition  in  surety  of  the  paiment  of  cer- 
tain money,  and  after  the  livery  is  made  to  him.  and  his  heirs 

generally, 

*  Sfc,  added  in  L.  and  M.  and  Roh. 


(1)  Vid.  ant.  4S. 


222.b.  223.a.  Of  Estates        L.3.C.5.  Sect 360. 

genertiHy,  the  state  is  holden  byiome  to  be  upon  condition,  m« 

asmuch  as  the  intent  of  the  parties  was  not  changed  atany  time^ 

but  continued  at  the  time  or  the  livery  (2). 

o  F  Q   rit  I^  ^  ^'"^'^  make  a  charier  of  feoflment  in  fee,  «id  die  £teS6v 

iSt^peU.  177.    deliver  seisin  for  life,  the  feoffee  shall  hold  it  but  for  Ufe ;  hot  if 

19  iT  3.  ibid,      the  livery  be  expresly  for  life,  and  also  according  to  the  deed, 

'^4-  the  wh<^e  fee  simple  shall  pass,  because  it  hath  a  reference  to 

the  diied. . 


ALSOy  if  a  feoffment  be  made  upon  this  condition,  tftat  the  feoffee 
•"  shall  not  alien  the  land  to  any,  this  condition  is  void,  because  when 
a  man  is  infeoffed  of  lands  or  tenements  (pur  ceo  que  ^uant  home  est 
enfeoffed  de  terres  ou  tenements),  he  hath  power  to  auen  them  to  any 
person  by  the  law.  For  if  such  a  condition  should  be  ^ood,  then  tbs 
condition  should  oust  him  of  all  the  power  which  the  law  gives  him,  which 
should  be  against  reason,  and  therefore  such  a  condition  is  void.  . 

(Ant  «o(5.  ''JLSO,  ifajeoffment  be  made,  S^c^    And  W-  the  rggSTl 

1  Rep. 85.)  -^^  likelawisofadeviseinfeeuponconditionthatthe  L  a.  J 

3 1  H.  6. 34.  a.  devisee  shall  not  alien  (1),  the  condition  is  void,  and  so 
8  H.  7. 10.  b.  it  ia  of  a  grant,  release,  confirmation,  or  any  other  conveyance 
Doct.*tnd  Stud,  whereby  a  fee  shnple  doth  pate.  For  it  is  absurd  and  repugnant 
39. 134.  *  to  reason  that  he,  that  hath  no  possibility  to  have  the  land  rcvoft 
1 3  H.  7. 93*  to  him,  should  restrain  his  feofiee  in  fee  simple  of  all  his  power  to 
Oj  ^«P*  56-  a.)  alien.  And  so  it  is  if  a  man  be  possessed  of  a  lease  for  years, 
cx'IbwrdoT  ^^  ^^  *  ^^^^^^  ^^  ®^^y  ^^^^^  chattell  reall  or  personall,  and  give 
Vide  Sect.  739.  or  sell  his  whole  interest  or  propertie  therein  upon  condition  that 

the  donee  or  vendee  shall  not  aben  the  same,  the  same  is  void,  be- 
cause his  whole  interest  and  pronertie  is  out  of  him,  so  as  he  hath 
no  possibilitie  of  a  reverter,  and  it  is  against  trade  and  traffique, 
ana  bargaining  and  contracting  between  man  and  man :  and  it  is 
within  we  reason  of  our  author  that  it  should  ouster  him  of  all 
•  j^owct 

•  *  de — en,  in  L»  and  M, 


(a)  As  to  deeds,  see  Burglacjr  r.  Ellington,  1  Brownlow's  Rep.  igi.  He 
court  held,  that,  when  a  deed  is  perfect  and  delivered  as  his  deed,  then  no 
verbal  agreement  made  after  maybe  pleaded  in  destruction  or  alteration  thereof; 
but,  when  the  agreement  is  parcel  of  the  original  contract^  and  may  well  stand 
with  the  deed,  and  is  not  in  terms  repugnant  to  it,  {hen  such  verbal  agreemeni 
may  be  pleaded.  As,  if  a  man  foi^  money  moTtgsige  land  to  B,  by  deed  being 
of  greater  yearly  value  than  the  interest  money,  and  before  the  sealing  of  the 
deed  it  was  agreed  by  word,  that  the  mortgagor  should  have  an^  receive  the 
profits,  not  the  mortgagee,  this  is  ffood  and  usual  m  such  cases,  and  B%  nuny 
plead  the  verbal  agreement  to  avoid  the  danger  of  usury.  But,  if  it  hadbeai 
expressed  within  the  deed,  that  the  mortgagee  should  have  the  profits,  and 
the  deed  was  delivered  accordin^y,  then  no  agreement,  covenant,  or  assign- 
ment of  the  profits  could  keep  it,  but  that  it  was  an  usurious  contmct,  and 
consequently  the  deed  and  mortgage  void.— [Note  130.] 

(i)  A  devise  in/eCf  on  condition  not  to  alien  but  to  1.  S.  V)hether  voidf  See 
Mu5champ*scasc,  Bridg.  i32,-»-Lord  Nott.  MSS.— [Note  131.] 


L,3.  C.5.  Sect.36l.     upon  Condition.      [223.a. 223. b. 

power  giTen  to  him.  Iniquum  est  htgenuis  hominiiut  mm  tme  li^ 
oaram  rerum  suarum  alieriattonem ;  and  rerum  suarum  auilibet  est 
moderator^  Sf  arbiter.  And  again,  regulariter  non  valet  pactum 
de  re  med  non  alienandd.  But  these  are  to  be  understood  of  con- 
ditions annexed  to  the  grant  or  sale  itself  in  respect  of  the  re- 
puffnancy,  and  not  to  any  other  collateral!  thing,  as  h^eafter 
sh^l  appear.  Where  our  author  putteth  his  case  of  a  feofl^ent  (lo  Rep.  39. 
of  land,  that  is  put  but  for  an  example :  for  if  a  man  be  saised  of  Hub.  170.) 
a  seiffniory,  or  a  rent,  or  an  advowson,  or  common,  or  any  oth^  *  • 
inheritance  that  lyeth  in  grant,  and  by  his  deed.granteth  the  same 
to  a  man  and  to  his  heirs  upon  conmtion  that  he  shall  not  alien, 
this  condition  is  void.  ]But  some  have  said  that  a  man  may 
grant  a  rent  charge  newly  created  out  of  lands  to  a  man  and  to 
his  heirs  upon  condition  that  he  shall  not  alien  tbat^  that  is  good, 
because  the  rent  is  of  his  own  creation ;  but  this  is  against  this 
reason  and  opinion  of  oiu*  author,  and  against  the  height  and 
puritie  of  a  fee  simple, 

A  man  before  the  statute  of  quia  emptores  terrarum  miffht  have  1 4  H.  4. 
made  a  feofiement  in  fee,  and  added  further,  that  if  he  or  his  heirs  1 3  H.  7. 33. 
did  alien  .without  licence,  that  he  should  pay  a  fine,  then  this  had 
been  good.    And  so  it  is  said,  that  then  the  lord  might  have  re-  aiH.  7. 6. 
strained  the  alienation  of  his  tenant  by  condition,  because  the  lord  li^*.  5-  6^ 
had  a  possibilitie  of  reverter ;  and  so  it  is  in  the  king's  case  at  ^^8^^^'  ^^'^ 
this  day,  because  he  may  reserve  a  tenure  to  himself. 

I£  A,  be  seised  of  Black  Acre  in  fee,  and  B,  infeoffeth  him  of 
White  Acre  u})on  condition  that  A,  shall  not  alien  Black  Acre, 
the  cmiditi<>n  is  good,  for  the  condition  is  annexed  to  o^er 
land,  and  ousteth  not  the  feoffee  of  his  power  to  alien  the  land 
whereof  the  feoffinent  is  made,  and  so  no  repugnancy  to  the  state 
pened  by  die  feoffinent ;  and  so  it  is  of  gins,  or  sale  of  chattels 
real  or  personal. 


Sect.  361. 

DVT  if  the  condition  be  such,  that  the  feoffee  shall  twi  alien  to  su^h  a 

one,  naming  his  name,  or  to'ony  ofnis  neirs,  or  of  the  issues  rfsuck 

a  one  (Mes  si  le  condition  soit  tiel,  que  le  feoffee  ne  alienera  a  Hn  ti^l, 

nosmantson  nosme,  on  a  ascun  de  *  ses  heiree^  on  de  issnea  d'nn  tiel^ 

Sfc.  or  the  like,  which  conditions  do  not  take  away  all  power  of  alienation  ^ 

from  the  feoffee,  i^c,  then  such  condition  is  good. 

• 
TF  a  feoffinent  in  fee  be  made  upon  condition  that  the  feoffee  Pi. Com. 77. a. 
shall  not  infeoffe  /.  S*  or  any  01  his  heirs  or  issues,  &c.  this  is  8  H.  7. 10.  K 
good,  for  he  doth  not  restrain  the  feoffee  of  all  his  «« IB.  4. 47. 
r223Tl  ?^^^^  •  ^®  reason  here  yielded  by  our  t^*  author  is  (Djcr,  45.  ». 
I    h    J  ^9^7  ^^  observation.    And  m  this  case  if  the  feoffee'  1 1  uep.  74.  >•) 
*-  enfeone  /.  N.  of  entent  and  purpose  that  he  shall  in- 

feoffe J.  iS.  some  hold  that  this  is^  a  breach  of  the  condition,  for 
quando  aliquid  prohSbetur  fieri]  ex  dhrecto  prohibetur  Sf  per 
obUmaan.' 

It  a  feoffinent  bee  made  upon  condition  that  the  feoffee  shall  10  H.  7. 1 1. 
not  alien  in  mortmain,  this  n  good,  because  such  alienation  is  £f^^*^ 

prohibited  S^^.\X 
*  ses  not  in  L*  and  M. 

'     '4  , 


4 


• 


^ 
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prohibited'by  law,  and  regularly  whatsoever  is  prohibited  by  the 

law,  niay  be  prohibited  by  condition,  be  it  mafum  prokibttum^  or 

malum  in  se.    In  ancient  deeds  of  feoffinent  in  fee  there  was  most 

Bracton,  lib.  i.    commonly  a  clause,  qubd  licitutn  sH  donaiori  rem  daiam  dare  vel 

foL  13.  a.  vendere  cui  voliierity  exceptis  liris  religiosis  Sf  Jtidais. 


Sect.  362. 

J  LSO,  if  lands  be  given  in  tail  upon  condition^  that  the  tenant  in  tail 
^  nor  his  heirs  shall  not  alien  in  fie,  nor  in  tail,  nor  for  term  of  another^ s 
life,  but  only  for  their  own  lives  (si  tenements  soient  donees  en  le  taile 
sur  tiel  condition,  que  le  tenant  en  le  taile  ne  ses  heirest  ne  alieneront 
en  fee,  %  ne  en  le  taile,  ne  pur  terme  d*auter  vie,  forsque  pur  lour  vies 
demesne),  ^c.  such  condition  is  good.  And  the  reason  is,  for  that  when  he 
maketh  such  alienation  and  discontinuance  of  the  entail,  he  doth  contrary 
to  the  intent  of  the  donor,  for  which  the  statute  ofVf.2.\\  cap.  i.  was 
made,  by  which  statute  the  estates  in  tail  are  ordained  (i). 

'  ^  NOTE 

f  &c.  added  in  L.  and  M.  ||  cap.  l,  added  in  L.  andM. 

X  ne— ou  fft  L.  and  M. 


(1)  A  power  of  suffering  a  common  recovery,  and  of  levying  a  fine  within 
the  statutes  of  4  Hen.  7,  and  32  Hen.  8,  is  so  inseparably  inherent  to  the  estate 
of  a  tenant  in  tail,  that  any  condition  or  proviso  restraining  or  prohibitingf  it, 
is  held  to  be  repugnant  to  the  nature  of  the  estate,  and  tlierefore  void.    But 
it  does  not  vitiate  Uie  grant  of  the  estate  tail  to  whidi  it  is  annexed ;  because 
(to  use  an  expression  of  lord  Hobart)  a  condition  annexed  to  an  estate  given 
is  a  divided  clause  from  the  grant,  and  therefore  cannot  frustrate  the  grant 
preceding  it,  neither  in  any  thing  expressed,  nor  in  any  thing  implied,  which  is, 
of  its  nature,  incident  to  and  inseparable  from  the  thing  granted.    Hob.  170. 
But  this  doctrine  does  not  extend  to  a  feoffment,  a  fine  at  common  law,  or 
^any  other  alienation  which  works  a  discontinuance,  and  is  therefore  considered 
.in  the  law  as  tortious.    A  proviso  restrictive  of  an  alienation  of  this  nature 
juay  be  annexed  to  an  estate  in  tail,  either  as  a  condition  to  determine  the 
^tate*  and  give  the  donor  and  his  heirs  a  right  of  re-entry,  or  by  way  of 
limitation,  to  make  the  estate  of  the  tenant  in  tail  cease,  and  the  lands  remain 
over  to  a  third  person.    But  in  these  cases  the  estate  in  tail  must  be  made 
to  cease  absolutely ;  for  a  proviso  to  make  it  void  only  during  the  life  of  the 
tenant  in  tail  is  void.     See  Litt.  Sect.  720, 721, 722,  723.     Scnolastica's  case, 
Flo.  403.    Corbett's  case,  1  Rep.  83.  b.    Jermyn  v.  Arscot,  cited  in  1  Rep.  85. 
Mildmay's  case,  6  Rep.  40.     Mary  Portington'ji  case,  10  Rep.  37.  b.    The 
courts  however  have  allowed  both  conditions  and  covenants,  restraining  or 
prohibiting  lessees  for  life  or  years  assigning  their  estatc^s  without  the  consent 
of  the  lessors.     Blencowe  v.  Bugby,  3  Wilson,  234.    In  Hunter  v,  Galiiers, 
Term  Reports,  vol.  2. 133.  a  proviso  in  a  lease  for  21  years  that  the  land.* 
lord  should  re-enter  on  the  tenant's   committing   any  act  of  bankruptcy 
whereon  a  commission  should  issue,   was  held  to  be  good.    In  Davioson 
V.  Foley,  Brown's  Reports  in  Cha.  2  vol.  203.  the  reader  will  find  a  curious 
instance  of  a  trust  under  which  two  persons  are  become  virtually  entitled  to  a 
very  considerable  annuity,  at  the  same  time  that  the  trust  is  so  framed  as  to 
exclude  their  creditors  from  having  any  charge  of  lien  upon  the  annuity,  either 

at 
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'^  OT  £  here,  the  double  negative  in  legall  construction  ahall  33  Ass.  1 1. 34. 

not  hinder  the  negative,  viz,  mb  conditione  quod  ipse  nee  ha-  j!^;. ^*  ^®'  f^  - 
redes  sui  7ion  alienarent.     And  therefore  the  grammaticali  con-  ^j  uTSf  m."^ 
straction  is  not  always  in  judgment  of  law  to  be  followed.  13  u,  7. 23! 

siH.  7.  11.     Vid.  Sect.  930.  ace.      (Cro.  Car.  555.     Hob.  191*    Cro.Jac.307. 
'  Ant  146.  b.      10  Rep.  130.    4  Rep.  14.) 

"  But  tmlyfor  their  own  Uves,  Sfc"    And  yet  if  a  man  make  a 
gift  in  taile,  upon  condition  that  he  shall  not  make  a  lease  for  his 

own  life,  albeit  the  state  be  lawfull,  yet  the  condition  is  good,  be-  (6  Rep.  43.  a, 

cause  the  reversion  is  in  the  donoi^.  As  if  a  man  make  a  lease  for  contra.) 

life  or  years  upon  condition,  that  they  shall  not  grant  over  their  ^^  ^-  ^-  33- 

estate  or  let  the  land  to  others,  this  is  good,  and  yet  the  grant  or  ^i  n]  g' ^^'  ^^ 

lease  should  be  lawfuU.    (*)  If  a  man  make  a  gift  in  tail  upon  31  h.  8. 

condition  that  he  shall  not  make  a  lease  for  three  lives  or  2 1  years  ^yer,  45. 

according  to  the  statute  of  32  H.  8,  the  condition  is  good,  for  the  ^2ntv^* ^^m  a 

statute  doth  give  him  power  to  make  such  leases,  which  may  be  fo  ^'^'o  ^ 

restrained  by  condition,  and  by  his  own  agreement;  for  this  (10 Rep  38^ 39. 

power  is  not  incident  to  the  estate,  but  given  to  him  collaterally  1  Roll.  Abr. 

by  the  act,  according  to  that  rule  of  law,  quilibet  potest  renundare  418-) 
juri  pro  se  introducto. 

*^  When  he  maJceth  such  alienation  and  discontinuance  of  the 
entail.^*  And  therefore  if  a  gift  in  tail  be  made  upon  condition, 
that  the  donee,  &c.  shall  not  alien,  this  condition  is  good  to  some     /  g-  a   if*' 
intents,  and  void  to  some;  for,  as  to  all  those  alienations  which  jtiiidmaie'kcase. 
amount  to  any  discontinuance  of  the  state  tail  (as  Littleton  here  (1  Rep.  84. 
speaketh ;)  or  is  against  the  statute  of  Westminster  2,  the  condi-  1  I^U-  Abr. 
tion  is  good  without  question.  But  as  to  a  common  recoverie  the  ^^^O 
condition  is  voyd,  because  this  is  no  discontinuance, 

[22471  ^^^  i^har,  and  this  comment^"  recovery  is  not  restrained  (1  Roll.  Abr. 
*J  by  the  said  statute  of  ^.  2.  And  therefore  such  a  con-  4»a-  4*8. 
■  *•        dition  is  repugnant  to  the  estate  tail;  for  it  is  to  be  '®  R«P-35-b.) 
observed,  that  to  this  estate  tail  there  be  divers  incidents.    First, 
to  be  dispunished  of  waste.  Secondly,  that  the  wife  of  the  donee 
in  tail  shall  be  endowed.    Thirdly,  that  the  husband  of  a  feme  as  £.  3. 9. 
donee  after  issue  shall  be  tenant  by  the  curtesie.    Fourthly,  that  17  Et  343- 
tenant  in  tail  may  suffer  a  common  recoverie :  and  therefore  ^®'' 
if  a  man  make  a  gift  in  tail,  upon  condition  to  restrain  him  of 
any  of  these  incidents,  the  condition  is  repugnant  and  void  in  law. 
And  it  is  to  be  observed,  (•)  that  a  collateral  warranty  (1)  or  a  (♦)  13  H.  7, 

lineal  M-^' 

at  law  or  equity.  The  illusory  nature  of  estates  and  trusts  of  this  description 
raises  a  powerful  objection  to  them  on  the  ground  of  policy ;  nor  are  they» 
perhaps,  quite  reconcileable  to  some  of  the  fundamental  principles  of  our  law. 
Serious  consequences,  it  is  presumed,  would  ensue  their  coming  into  general, 
or  even  frequent,  use. — [Note  132.] 

(1)  But  this  is  altered  by  the  4  and  5  (B)  Ann.  c.  16,  whereby  all  collateral 
warranties  by  ancestors,  who  have  no  estate  of  inheritance  in  possession  in  the 
lands  warranted,  are  made  void  against  their  heirs.  The  restraints  which  at 
different  times  have  been  laid  on  the  free  alienation  of  property,  and  the 
methods  used  to  set  them  aside,  form  one  of  the  most  interesting  parts  of  the 
history  of  every  nation  in  which  the  feudal  institutions  have' prevailed.  So  far 
as  the  history  of  England  is  concerned  in  them,  they  have  been  discussed  with 
great  accuracy  by  sir  William  Blackstone,  vol.  2.  chap.  7.  and  sir  John  Dal- 
rymple,  in  the  History  of  the  Feudal  Law,  chap.  3,  and  4.    The  introduction 

of 

(B)  This  act  u  Uijkd  4  Jim.  c.  iG,  in  RuffhouVs  edition  (f  the  Slatulci  at  large. 
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lineal  with  assets  in  respect  of  the  recompence,  is  not  restrained 
.  by  the  statute  of  Donis  conditionalibuSf  no  more  is  the  common 
recovery  in  respect  of  the  intended  recompence.  And  Littleton^ 
to  the  intent  to  exclude  the  common  recovery,  saith,  mchaUen.* 
aiion  and  discontinuance^  }^y^^^^  them  together. 

If  a  man  before  the  statute  of  Donis  condiiionalibus  had  made 
a  gift  to  a  man  and  to  the  heirs  of  his  body,  upon  condition^  that . 
after  issue  he  should  not  haVe  power  to  sell,  this  condition  should 
have  been  repugnant  and  void  (2).  Pari  ratione,  after  the  sta- 
tute a  man  makes  a  gift  in  tail,  the  law  tacitd  gives  him  power 
to  sufier  a  common  recovery;  therefore  to  add  a  condition,  that 
he  shall  have  no  power  to  suffer  a  common  recoverie,  is  repug- 
nant and  voyd. 

If  a  msin  make  ft  feoffment  to  a  baron  and  feme  in  fee,  upon 
condition,  that  they  shall  not  alien,  to  some  intent  this  is  good, 
10  H-  7. 1 1.  an^  to  some  intent  it  is  void :  for  to  restrain  an  alienation  by  teoff- 
¥?k  #:  ^'.^'k  ment,  or  alienation  by  deed,  it  is  sood,  because  such  an  alienation 
ill  Sir  Anthony  IS  tortious  and  voidable :  but  to  restrain  their  alienation  by  fine 
Mildemaye's  is  repugnant  and  void,  because  it  is  lawfull  and  unavoidable. 
cue,iibt  supra.       It  is  said,  that  if  a  man  infeofle  an  infant  in  fee,  upon  condi- 

iRg^  Abr^ai )  ^^^^  ^^^^  ^®  *^*^^  ^®*  alien,  this  is  good  to  restrain  alienations  - 

during  his  minoritie,  but  not  after  his  ftill  age. 
Doctor  &  It  ia  likewise  said,  that  a  man  by  licence  may  give  land  to  a« 

Smdent,  134.      bishop  and  his  successors,  or  to  an  abbot  and  his  successors,  and 

add  a  condition  to  it,  that  they  shall  not  without  the  consent  of 
their  chapter  or  covent,  alien,  because  it  was  intended  a  mort- 
main, 

of  recoveries,  and  the  circumstances  which  led  the  way  to  them,  are  accurately 
stated  and  explained  by  Mr.  Cruise,  in  his  most  excellent  Essay  on  the  Law  of 
Recoveries.  The  restraints  on  the  alienation  of  property  are  much  greatinr  in 
Scotland  than  they  are  in  England*  There,  if  a  tailzie  is  guarded  to»A  irritant 
and  resolutive  clauses^  the  estate  intailed  cannot  be  carried  off*  by  the  debt  or 
deed  of  any  of  the  heirs  succeeding  to  it,  in  prejudice  of  the  substitutes.  This 
degree  of  tailzie  differs  from  that  of  a  tailzie  voith  prohibitory  clauses.  The  pro- 
prietor of  an  estate  of  this  nature  cannot  convey  it  gratuitously,  but  he  may 
dispose  of  it  for  onerous  causes,  and  it  may  be  attached  by  his  creditors ;  yet 
the  substitutes,  as  creditors  by  virtue  of  the  prohibitory  clause,  may  by  a  pro- 
cess, called  in  the  law  of  Scotland  an  Inhthitiony  secure  themselves  against 
future  debts  or  contracts.  A  third  degree  of  tailzie  used  in  Scotland  is  called 
a  simple  Distiriation,  This  amounts  to  no  more  than  a  designation  who  is  to 
succeed  to  the  estate,  in  case  the  temporary  proprietors  of  it  make  ho  dispo- 
sition of  it ;  for  it  is  defeasible,  and  attachable  by  creditors.  See  Ersk.  Inst. 
338. 360.— [Note  133.] 

(2)  Britton,  in  his  chapter  on  Conditional  Purchases,  observes,  that  **  if  any 
^  purchase  to  him  and  his  wife,  and  to  the  heirs  of  them  lawfully  begotten^ 
**  the  donees  have,  presently  but  an  estate  qfjreehold  for  the  term  of  theii^ 
"  lives,  and  the  fee  accrueth  to  their  issue,  if  they  had  not  issue  before  ;  and  if 
**  they  had  no  issue,  then  the  fee  remains  in  the  person  of  the  donor  until  they 
**  hate  issue,  and  the  purchase  returns  to  the  donor,  if  the  purchaser  has  no 
'<  ofipring,  or  if  they  have  issue  and  that  issue  fails.''  But  lord  Coke  in  his 
sd  Inst.  333.  observes,  that  Britton  takes  the  condition  to  be  precedent,  but 
that  the  donees  had,  at  the  common  law,  a  fee  simple  conditional  immediately 
by  the  gift.  As  a  proof  of  this,  he  mentions,  that  if  a  gift  was  made  to  a  man 
and  the  heirs  of  his  oody,  and  before  issue^  he  had  before  the  stai.  de  donis  made 
a  feoffment  in  fee,  the  donor  could  not  enter  for  the  forfeiture,  but  tliat  Ch^ 
feoifinent  would  have  barred  the  issue  had  afterwards. — [Note  134.] 
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main,  that  is,  that  it  should  for  ever  continue  in  that  see  or 
house,  for  that  they  had  it  en  auter  droit,  for  religious  and  good 
uses. 


«( 


The  statute  ofW.2,  cap,  i."     Hereby  it  appearetli,  that  lo  H.  7.  u. 
whatsoever  is  prohibited  by  the  intent  o£  any  act  of  parliament,  ^^^  &  ^tud. 
may  be  prohibited  by  condition,  as  hath  been  said.  **4.  idH-l-V^ 


Sect.  363.  *  \ 

VO  R  it  is  proved  by  the  words  comprised  in  the  same  statute,  that 
the  will  of  the  donor  in  such  cases  shall  he  observed^  and  when  the 
tenant  in  taitmaketh  such  discontinuance  (Car  il  est  prove  per  les  parols 
comprises  en  mesme  Festatute,  *  que  la  volant  del  donor  en  tiels  casev 
serroit  observe,  et  quant  le  tenant  en  le  taile  faitf  tiel  discontinuance), 
he  doth  contrary  to  that,  S^c.  And  also  in  estates  in  tail  of  any  tene- 
inents,  when  the  reversion  of  the  fee  simple,  J  or  the  remarnder  of  the  fee 
simple  is  in  other  persons,  when  such  discontinuance  is  made,  then  the  fee 
simple\\  in  the  remainder  is  discontinued.  And  because  (Et  pur^  ceo  que) 
tenant  in  tail  shall  do  no  such  thing  against  the  profit^  of  his  issues,  and^ 
good  right,  such  condition  is  good,  as  ts  qforesaia,  +  i^c. 

**  1X7  HE  N  the  reversion  or  remainder  in  fee  is  in  other  persons  f  (Port.  998. 333. 

Put  the  case  that  a  man  make  a  gift  in  tail  to  A,  the  re-  33®-) 
mainder  to  him  and  to  his  heires,  imon  condition  that  he  shall  not  ^f^^^^^- 
alien ;  as  to  the  state  tail  the  conoition  is  good,  for  such  c^^^n*-  Cro.  1^.  ^So.) 
tion  is  prohibited,  as  hath  been  said^  by  the  said  statute.    But  at  1 1  H.  7.  k 
to  the  lee  simple,  some  say  it  is  repugnant  and  voyd,  for  the  rea-  13  H.  7.  23, 04. 
son  that  Littleton  hath  vielded;    and  therefore  some  are  of  ^^^{t^tjjr 
opinion,  that  this  is  a  good  condition,  and  shall  defeat  the  aliena-  i^-,  ^[       ** 
tion  for  the  estate  tall  only,  and  leave  the  fee  simple  in  the 
alienee,  for  that  the  condition  did  in  law  extend  only  to  the 
state  taile,  and  not  to  the  remainder. 

[^2471      ^*  Against  the  t^pr^qfhis  issues."     Hereby  it 
jL     J  appearedi,  that  td  restrain  tenant  in  tail  from  aliena-; 
tion  against  the  profit  of  hia  issues,  is  good,  for  liiat 
agreeth  with  the  will  of  the  oonor,  and  the  intent  of  the  statute  *•  *  4^^  £.  3. 4. 
But  a  gift  in  tail  may  be  made  upon  condition,  that  tenant  ia  0  ^^ll.  Abr. 
tail,  &c .  may  alien  for  me  profit  of  nia  issues,  and  that  hath  been  ^'  '^ 
hdden  to  be  good,  and  not  restrained  by  the  said  statute,  and 
seemeth  to  agree  with  the  reason  of  Littleton^  because  in  that 
case.  Voluntas  dorudoris  obiervetur^  Sfc.  and  it  must  be  for  the 
pfofit  of  the  issues. 

Secu 

«  . 

*  que  fuit  al  entent  de  le  fesance  de        ||  in  the  reversion  or  the  fie  simple, 

mesme  I'escatute,  added  in  L.  and  M.  added  in  L.  and  M.  and  Koh. 
and  JUL  §  ceo-»oQMr  m  L,  and  M.  and 

f  tiet< — un,  in  L.  and  Af.  and  Roh.  Moh, 

Xeirthe  remainder  of^fetHwfkj         %  of  his  isswes^  not  in  L.  an^  M.  or 

BOi  i»  1.  «ii4  M.  or  R<A.  RoIk 

4.  Sfc.  not  id  £r.  ntxi  M.  dr  RtA. 


224.  b.  225,  a.]         Of  Estates        L.3.  C,5-  Sect.  364. 


Sect.  364. 

ALSO  a  man  may  give  lands  in  tail  uj)on  such  condition,  that  if  the 
tenant  in  tail  or  his  heirs  alien  in  fee  or  in  tail,  or  for  term  of 
another  man's  life,  S^c.  and  also  that  if  all  the  issue  comming  of  the  tenant 
tJt  tfol  be  dead  without  issue,  tliat  then  it  shall  be  lawfull  for  the  donor 
end  for  his  heirs  to  enter,  6;c.  And  by  this  way  the  right  of  the  tail 
(le  droit  II  de  le  taile)  may  be  saved  after  discontinuance  (apres^f  discon- 
tinuance), to  the  issue  in  tail,  if  there  be  any  (si  ascun4-  y  soit);  so  as 
by  way  of  entry  of  the  donor  or  of  his  hein,  the  tail  shall  not  be  de- 
featedby  such  condition :  H-  Quaere  hoc.  And  yet  if  the  tenant  in  tail 
in  this  case,  or  his  heirs,  make  any  discontinuance,  he  in  the  reversion  4>r 
his  heirs,  after  that  the  tail  is  determined  for  default  of  issue,  8^c,  may 
enter  into  the  land  by  force  of  the  same  condition,  and  shall  not  be  com^ 
pelted  (et  ne  serront  my§  cohert)  to  sue  a  vmt  of  formedon  in  the 
reverter. 

91  H.  7. 1 1.       "    JLIEN,  Sfc,  and  also  if  aU  the  issue  be  dead,  SfcJ*    Note, 

<i  Rep.  16. 84.)  -*^  Littleton  puq>08elymaide  parcell  of  the  condition  in  the  co- 
pulative, that  the  tenant  in  tail  should  alien,  Sec.  For  if  a  gift  in 
tail  be  made  to  a  man  and  to  the  heirs  of  his  body,  and  if  he  die 
without  heirs  of  his  body,  that  then  the  donor  and  his  heirs  shall 

<Djer,343.b.)    re-enter,  this  is  a  voyd  condition ;  for  when  the  issues  fail,  the 

estate  determineth  by  the  expresse  limitation,  and  consequently 
the  adding  of  the  condition  to  defeat  that  which  is  determined 
by  the  limitation  of  the  estate,  is  void  (i),  and  in  that  case  the 
wife  of  the  donee  shall  be  endowed,  &c.  And  therefore  Littleton 
to  make  the  condition  good,  added  an  alienation,  which  amounted 
to  a  wrong,  and  he  restrained  not  the  alienation  only,  (for  then 
presently  upon  the  alienation  the  donor,  &c.  might  re- 
enter, and  defeat  the  estate  tail)  i^  but  added,  and  r225Tl 
die  without  issue,  to  the  end  that  Uie  ri^ht  of  the  estate  I  «  J 
in  tail  might  be  preserved,  and  not  defeated  by  the 
condition,  but  might  be  recovered  again  by  the  issue  in  tail  in 
SL  formedon. 

(Ifo.  39.)  And  Littleton  expressly  saith,  that  the  donor  and  his  heirs 

after  the  discontinuance,  and  after  that  the  estate  tail  is  deter- 
mined, may  re-enter,  which  is  the  intention  and  true  meaning  of 
JJttleton  in  this  place.    And  where  it  b  said  in  this  section 

(quaere 

II  de— enm  L.  and  M.  and  Roh.  -h  Quaere  hoc,  not  in  L.  and'M.  or 

V  tiel  added  in  L.  and  M.  and  Roh.  Roh. 

4.  issue  added  in  L.  and  M.  and  §  cohert— arte  in  L.  and  M.  and 

Roh.  Roh. 


(1)  See  Boraston's  case,  3  Rep.  19.  Webb  v.  Hearing,  Cro.  Ja.  416. 
King  V.  Rutnball,  Cro.  Ja.  448.  Cnadpck  v.  Cowley,  ibid.  6qs.  Fortescue  v. 
AblK»tt,  Poll.  479.  and  SirTbomas  Jones,  79;  and  Goodtitle  v.  Whitby, 
1  Burr.  228.  See  aliM>  1  P.  W.  170;— and  Mr.  Foamc's  Essay  on  Contin- 
gent Remainders^  p.  941. 6th  ed. 
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(qvuBre  hocXy  this  is  added  by  some  that  understood  not  this 
case,  and  is  not  in  the  originall. 

Note,  that  in  a  condition  consisting  of  divers  parts  in  the  con-  (Si<l-  437* 
jimctivey  as  here  in  the  case  of  Littleton^  both  parts  must  be  ®  I^«P-85-  b.) 
performed^  according  to  the  old  rule,  [a]  Si  plure$  conditiones  W  Bract,  lib.  9. 
ascripUe  fuerunt  donaHoniconjunctimj ommtnu  est  parendum,  et  ad  „;. ',?'    ^^^. 
verUhu,i  copulate  requiriturqubdutraque  pars  *it  vera.    But  w'si^JTheW 
Otherwise  it  is  when  the  condition  is  in  the  disjunctive  (1),  for  the  &  foi.  107.  in 
same  author  in  that  case  saith,  Si  divisinif  cviUbet  vdalteri  eorum  Falmerston's 
satis  est  obtemperare.    Et  in  disfunctivis  mfflcit  aheram  partem  ^^■J^  Bracton,. 
esse  veranu    What  then  if  the  condition  or  limitation  be  both  in  /^'S?*'^^  u  x 
the  conjunctive  and  disjunctiye :  As  if  a  man  make  a  lease  to  so  it  was  ad- 
the  husband  and  wife,  for  the  term  of  one  and  twenty  years,  jadged  in  Com- 
if  the  husband  and  wife  or  any  child  between  them  so  long  shall  muni  Banco, 
live,  and  then  the  wife  dyeth  without  issue;  shall  the  lease  de-  fwch- 30  Eliz. 
termin,  or  continue  during  the  life  of  the  husband  ?     And  the  Jj^^Cooke  corn- 
answer  is,  that  it  shall  continue,. for  the  disjunctive  referreth  to  monly  called 
the  whole,  and  disjoyneth  not  only  the  latter  part,  as  to  the  Trupenaie's 
child,  but  also  to  the  baron  and  feme,  so  as  the  sense  is,  if  the  ^^^' 
baron,  fern,  or  any  child  shall  so  long  live.  ^^  ^P'  *  ***) 

[6]  And  so  it  is  if  an  use  be  limited  to  certain  persons,  untill   [6]  Hil.  35  Eliz. 
A,  shall  come  from  beyond  sea,  and  attain  unto  his  full  age,  or  en  trespasseper 
dye,  if  he  doth  come  from  beyond  sea  or  attain  to  his  full  age,  ^^f^l^*^ 
the  use  doth  cease.  Gc°orgeVaux  * 

so  adjadged  in  the  King's  Bench. 


Sect.  365. 

ALSO  a  man  cannot  plead  in  any  action,  that  an  estate  was  made  in 
fee,  or  in  fee  tayl,  or  for  term  of  life,  upon  condition,  if  he  doth 
not  vouch  a  record  of  this,  or  shew  a  writing  under  seal,  proving  the 
same  condition  (home  ne  poit  pleder  en  ascun  action,  que  estate  fuit  fait 
en  fee,  ou  en  fee  taile,  ou  pur  terme  de  vie,  sur  condition,  f  s'il  ne 
Toucha  un  record  de  ceo,  ou  monstra  un  escript  south  seale,  provant 
mesme  la  condition).  For  it  is  a  common  learmng,  that  a  man  by  plea 
shall  not  defeat  any  estate  of  freehold  by  force  of  any  such  condition, 
unless  he  sneweth  the  proof  ojthe  condstton  in  writing,  8^c.  unless  it  be 
in  some  special  cases,  8^c.  But  of  chattels  real,  as  of  a  lease  for  years, 
or  of  grants  of  wards  made  by  gardians  in  chivalrie,  and  mdk  like,  ffc.  a 
man  may  plead  that  such  leases  or  grants  were  made  upon  condition,  8^c. 
without  shewing  any  writing  of  the  condition.  So  in  the  same  manner 
a  man  may  do  of  gifts  and  grants  of  chattels  personals,  and  of  contracts 
personals,  S^c. 

f  que  added  in  L,  and  M.  and  Kofi. 


(1)  If  the  condition  of  the  obligation  be  in  the  disjunctive,  and  give  the 
obligor  liberty  to  do  one  thing  or  another,  at  his  election,  and  one  of  the  things 
becomes  impossible,  the  obligation  in  some  cases  will  be  saved.  See  the.du- 
tinctions  taken  in  Eaton  &  MonoK  v.  Laughter,  Cro.  Eliz.  398.  BaJter  v. 
Morecomb,  ibid.  864.  Basket  i?.  Basket,  a  Mod.  200.— Ant.  145.— [Note  135.] 
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39  E.  3.  2ft.       <<  Thl  oJiy  octtofi.'*    Be  tke  action  real^  penooa],  or  mixt,  if 

4  £.  4. 35.  a-         -^  a  condition  be  pleaded  to  defeat  a  freehold,  it  is  kegulaitj 

?6\**  *^  *"*^'  ^"^  *  ^*^  ■***^  ^  sbfiwed  forth  [a]  in  court  (b).    And 

6  H.  7.  8.  b.  ^  reason  wh j  die  deed  shall  be  shewed  forth  to  the  «ourt  is, 
11  H.  7. 30.  b.  for  that  to  ever^  deed  there  be  two  things  requisite :  ^iie  one, 

7  H.  &  7-  that  it  be  sdBeieat  in  law,  and  this  is  called  the  legall'part,  and 
•8  A^'  ^\  ^'  ^^^^^  ^  judgment  of  that  belongeth  to  the  judses  of  the 
(1  Sid^(^.)  ^^  *  ^  other  concemes  matter  of  fact,  as  sealing  and  ddivenr» 
[a]  Lib.  10.  M.  and  this  belongs  to  the  jurors.  And  because  every  deed  ought 
99.  Doctor  to  approYe  itscJf,  and  be  proved  by  others  too ;  it  must  approve 
L^fi^ld'a  caae.  ixs^  upon  the  shewing  of  it  ibrtn  in  court  in  two  mannefs. 

^5  £•  3<  4>*    41  £•  3-  10.  ace.    (Ant.  fS.a.)    (lO  Rep.  93.} 

First,  as  to  the  oompositioii  of  the  words,  that  it  be  sufficient 
in  law,  and  tliat  the  court  shall  adjudge. 
(1 1  Rep.  s6.  b.  »3-  Secondly,  of  ancient  time  if  the  deed  appeared  ["22571 
vycT,  s6 1 .  b.  to  be  rased  or  mterliaed  in  places  moteriall,  tiie  judges  I  u  J 
I  RoU.  Abr.  ao8.  ^j^dged  upon  their  view,  die  deed  to  be  voyd  (1).  "^  "•  "* 
D^  Pla.^^.)  ^^  ^  ^'^^^  ^?^  ^®  judfpK  have  left  that  to  the  jurors  to  trjr 
(Post.  9S7.  whether  the  rasing  or  mterliniag  were  before  the  deliverie. 
s  Cro.  a  1 7.)  And  there  is  a  diflerence  between  a  rent,  and  a  re-entry;  for 

^S  ^8*  ^1-  ^  iipon  a  gift  in  tail,  or  a  lease  for  life,  a  rent  may  be  reserved 
^* iL  a  ai4 )  ^'^^^  deed,  but  a  condition  with  a  re-entne  cannot  be 
lib-fi.  fol.5ai     reserved  in  those  cases  without  deed. 

CMC.  "  Writing  under  seal,**    Which  Littleton  intendeth  to  be  a 

6  R«!p.  a.  cap. 4.  deed  under  seal. 

(5  ^P*  74-  7^*  And  well  said  Littletonj  a  deed  under  seal.  For  though  the 
10  Rep.  9a.)       ^eed  be  inroUed,  yet  he  cannot  plead  the  inrolment  thereof, 

though  it  be  of  record.  And  ^though  it  be  exemplified  under 
[fr]  Vide  saH.S.  the  great  seal,  [6]  yet  must  he  shew  forlJi  the  deed  itself  under 
m  Pattents  Br.  seal,  as  Littleton  here  saith^  and  not  the  exemplification  (2)  f . 
la  H.  7.  la.  b.     ^^^  gQ  ^hen  Littleton  wrote,  no  constat y  or  inspeximus^  of  the 

king's  letters  patents  were  availeable  to  be  shewed  forth  in  court* 
(a  Inst.  67a.       but  the  letters  patents  themselves  under  seal.    For  both  the 

5  Rep.  5a,  53.)  constat  and  inspeximus  are  but  exemplifications  of  the  inrol- 

ment of  the  charters,  or  letters  patents :  and  this  appeareth  by 
[e]  3&4E.  6.  the  resolution  of  two  severall  [c]  parliaments,  one  holden  in 
cH>' 4  uKi  the  third  and  fourth  year  of  king  Edward  the  sixth,  and  the 

13  Elis.  cap.  6.    ^^^  ^  ^^  thirteendi  year  of  queen  Elizabeth.    But  now  by 

thoae  statutes  the  exemplification  or  conetat  under  the  great  seal 
of  the  incolmeat  of  anv  tetters  patents  made  ainee  the  fourth  day 
of  February  atmo  97  tf.  89  or  met  to  be  made,  shall  be  suffioieaa 
to  be  pleaoed  and  shewed  forth  in  court,  as  well  against  the  Idntg, 
as  any  other  person  by  the  patentees  themselves  (whereof  there 

was 

"     ^ ^.1    111         I     !■  .         ■!      I.   .1.   ■■    I        I  ■    I    .1       II.,  ,  M   ■■  — 

(3)  See  Bulst.  259.  160.    6  Mod.  237.    a  Salk.  498. 

{>)  'Tis  to  be  presumed,  that  an  interlining,  if  the  contrary  is  not  proved, 
was  made  at  the  time  of  making  the  deed.  1  Eeh.  ai.  Note  to  tne  iitk 
edition*  On  the  rasure,  or  interlining  of  deeds,  breaking  or  de&cin^  the  seals 
of  deeds,  and  cancelling  deeds,  see  1  Wood's  Conv.  808,  809.  Com.  Dig. 
Faits,  T.  1,  2 ;  and  Vin*  Abr.  Faits,  T.  U.  U.  2.  X.  X.  2.  It  is  to  be  observed, 
that  the  .cancelling  of  a  deed  does  not  divest  the  •estate  from  the  peiBons  in 
whom  it  is  vested  by  the  deed.  1  Rep.  in  Cha.  100.  and  Glib.  Rep.  236.^-*- 
[Note  136.] 

(2)f  On  giving  deeds  of  bar^n  and  sale  in  evidence,  aee  Bull.  Ni.  Pri.  255. 
10  Ann.  c.  18.  and  8  G.  2.  c*  6.  s.  21. 
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was  some  doubt  [d]  conceived  upon  the  said  statute  off.  6.)  and  W  Py^^f 

by  all  and  every  other  person  and  persons  clayming  by,  from,  or  ^  ^^^-  ^^7- 

under  them.     Which  statutes  are  ^neral  and  benenciall,  and  (Hard.  118.} 
especially  the  act  of  13  J5&.  for  that  extends  not  only  to  lands, 

t^iementSy  and  hefeditaments,  but  to  every  other  thing  whatso-  (a  Sid.  145.) 

ever,  and  ought  to  be  favourably  constru^  for  advancement  of  (1  Mod.  117.} 
the  remedie  and  right  of  the  subject  (3), 

The  di^ence  between  a  constat f  impeximuSy  and  a  vidmus, 

yon  may  read  [e]  at  large  in  Page's  case.     But  none  of  them  by  [e]  Lib.  8.  fol.  8. 

Mw  ought  to  be  had,  but  only  of  the  inrolment  of  record,  and  in  the  Prince's 

not  of  a  deed  or  any  other  writing  that  is  not  of  record,  and  ^'*- ,  ^^^^ 

no  deed,  &c.  can  be  inroUed,  unless  it  be  duly  and  lawfully  u^fsapraT 
acknowledged. 

*^  Unkss  it  be  in  somespecud cases, Sf^c.*'  Hereby  is  implyed,  33 E. 3-  Card, 
that  if  a  gardian  in  chivalrie  in  the  right  of  the  heir  entreth  for  ^^'  «<>  1^  3- 
a  condition  broken^  he  shall  plead  the  state  upon  condition  ~^  ^^  *^ 
without  shewing  of  any  deed,  because  his  interest  is  created  by  ^^^  Monstrans 
the  law.  And  so  it  is  \f]  of  9  tenant  by  statute  merchant  or  des  Faits,  1 18. 
staple,  or  tenant  by  elegit.  [/]  ao  H.  7. 5. 

Likewise  tenant  in  dower  shall  plead  a  condition,  &c.  without  (5  5*^* 'f '  V 
^^ewing  of  the  deed.  And  the  reason  of  these  and  Uie  like  cases,  S^^  ^'    ^^^ 
is,  for  uat  the  law  doth  create  these  estates,  and  they  come  not  g4.) 
u  by  him  that  entred  for  the  condition  broken,  so  as  they  might  35  H.  6.  tit. 
provide  for  the  shewing  of  the  deed,  but  they  come  to  the  land  Monstrans  dc» 
by  authoritie  of  law,  and  therefore  the  law  will  allow  them  to  5 h^^^^'  ' 
plead  the  condition  without  shewing  of  it.  ^  H.  g.  g. 

[gggTI       [/*  ]  *^  ^^  ^^  ^^^^  ^y  escheat,  albeit  his  estate  3  H.  6.  ai. 
J  be  created  by  law,  shall  not  plead  a  condition  to  de&at  33  H.  6.  i. 
a  freehold  without  shewing  of  it,  because  the  deed   J4  H-  8-  8- 
doth  belong  unto  hrai.  .  |,4  ^^^. 

A  tenant  by  the  curtesie  shall  not  [g]  plead  a  condition  made  [^]  35  h.  6. 
by  his  wife,  and  a  re-entij  for  the  condition  broken  without  ubi  supra, 
snewing  the  deed;  for  albeit  his  estate  be  created  by  law,  yet  the 
law  presumeth  that  he  had  the  possession  of  the  deeds  and 
evidences  belonging  to  his  wife. 

[h]  But  lessees  for  years,  and  all  others  that  claim  by  any  [h]  14  H.  8. 8. 
conveyance  from  the  party,  or  justifie  as  servant  by  command-  Pl«  Com.  149. 
ment,  he  must  shew  the  deed.  (^^  Kep.9a,93.) 

[f ]  11.  brought  an  ejectumejirnug  against  £.  for  ejecting  him   [i]  44  £.  3.  at. 
out  of  the  manner  of  D.  which  he  held  for  term  of  years  of  the 
demise  of  C. — E.  the  defendant  pleaded  that  B,  gave  the  said 
mannor  to  P.  and  Katherine  his  wife  in  tail,  who  had  issue  E.  (6  Rep.  39) 
the  defendant,  and  after  the  donees  infeoSed  C.  of  the  mannor, 
upon  coadition  that  heshould  demise  the  mannor  for  years  to  R. 
thej^intiff,  the  remainder  to  the  husband  and*to  the  wife,  &c. 
C  did  demise  the  land  to  H.  the  plaintiff  for  years,  but  kept   . 
the  reversion  to  himself,  wherefore  Katherine  after  the  decease  (Cro.  Cac.4430 
of  her  husband  entred  upon  tl\e  plabtiff,  &c.  for  the  condition  ^«  '^^'^^ 
broken,  and  died ;  after  whose  decease  the  land  descended  to  E.  ^  ^'  ^^\ 
the  issue  in  tail,  &c.  now  defendant,  judgment  upon  action,  ughtred's  caie. 
exception  was  taken  against  this  ple%  because  E*  the  defendant 
maintained  his  entry  by  force  of  a  condition  broken,  and  shewed 
forth  no  deed,  and  the  plea  was  ruled  to  be  good,  because  the 

thing 
I     I  I  ■       I  .1.1  I...I  - ,. ,  .1  ■  1 1      ■  I  I    1. 1  ■■■..- ... 

(3)  See  also  37  Eliz.  9.  and  Bull.  Ni.  Pri.  226. 
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thing  was  executed,  and  therefore  he  need  not  shew  forth  the 
deed.    Notay  the  defendant  being  issue  in  tail  was  remitted  to 
the  estate  tail  (i). 
1 1  Ed.  3.  tit.  ^^  ^  pracipe  quod  reddat  against  S,  who  pleaded  that  R.  was 

Monstraiu  des    seised,  and  infeoffed  him  in  mortgage  upon  condition  of  payment 
Fi^its,  175.  of  certain  money  at  a  day,  and  said  that  A.  paid  the  money  at 

46  £•  3-  8-  the  day,  and  entred  judgment  of  the  writ :  exception  was  tiucen 

to  this  plea,  for  that  he  shewed  forth  no  deed  of  the  condition, 

and  it  was  ruled  that  he  need  not  shew  forth  the  deed  for  two 

causes.     1.  That  he  ought  not  to  shew  any  deed  to  the  demand- 

(Cro.  Car.  379.)  ant,  because  die  demandant  is  a  stranger,    a.  It  might  be  when 

R.  paid  the  money,  and  the  condition  performed,  that  the  deed 

was  rebailed  to  R,  and  thereupon  the  plea  was  adjudged  good, 

and  the  writ  abated. 

If  land  be  mortgaged  upon  cohditiou,  and  the  mortgagee  let- 

45  E.  3. 8.  b.       teth  the  lands  for  years,  reserving  a  rent,  the  condition  is  per- 

Finch.  formed,  the  mortgagor  re-enters,  in  an  action  of  debt  brought 

for  the  rent  the  lessee  sliall  plead  the  condition  and  the  re- 
entry without  shewing  forth  any  deed. 
10  H.  4.  p.  b.  In  an  assise  the  tenant  pleads  a  feoffment  of  the  ancestor  of 

43  £.  3.  Vide     the  plaintiff  unto  him,  &cc.  the  plaintiff  saith  that  the  feoffinent 
'?  m'  ^'  ^a'        ^^  ^P<^^  condition,  &c.  and  that  the  condition  was  broken,  and 
tin  e  in  owcr.  pj^g^j^  ^  re-entry,  and  that  the  tenant  entred  and  took  away 
the  chest  in  which  the  deed  was,  and  yet  detaineth  the  same,  die 
plaintiff  shall  not  in  this  case  be  enforced  to  shew  the  deed 
'  ^  ^*  a)  f^*^^'        ^^  ^  woman  give  lands  to  a  man  and  his  heirs  by  deed  or 
ITuI^'fn  B     ^^^<>u^  generally, she  may  in  pleading  aver  the  same  to  be 
105.  b.  13  U.  9.  causd  mairir.wnii  pralocutt,  albeit  she  hath  nothing  in  writing 
Monstrans  des    to  prove  the  same,  the  reason  whereof  see  Sect,  330. 

Faits,  165. 

?i^H%^99*'b         "  -^"^  ^  chaUeU  real,  as  2f  a  lease  for  years,  ^t?."    This  is 

6H.7:8.  '   *    apparent. 

9  £.  4. 95,  96.    14  H.  8. 99.  b.    (Doc.  Pla.  51 .)    (See  Flo.  93.  a.)    (1  Roll.  Abr.  413*) 


Sect.  S66. 

A  LS  O  albeit  a  man  cannot  in  any  action  plead  a  condition  which 
touchethf  4r  concemes  a  freehold,  without  shewing  writing  of  tMs,  as 
is  aforesaid,  yet  a  man  may  be  aided  upon  such  a  cormition  by  the  verdict 
of  12  men  taken  at  large  %n  an  assise  of  noyel  disseisin^  or  in  any  other 
action  where  the  justices  will  take  the  verdict  of  12  jurors  at  large  (Fou 
les  justices  voilent  prender*  le  verdict  de  xii.  jurors  a  large).  As  put 
the  case,  a  man  seised  of  certain  land  in  fee  letteth  the  same  land  to 
another  for  term  of  life  without  deed,,  upon  condition  to  render  to  the 
lessor  a  certain  rent,  arndfor  default  of  payment  a  re-entrie,  6^c.  by  force 
whereof  the  lessee  is  seised  as  of  freehold,  and  after  the  rent  is  benind,  by 

whim 

•  le — ^per  in  L,  and  M.  and  Roh. 


(1)  This  is  the  reason  of  this  case,  for  novo  he  claims  abt/oe  the  condition, 
and  therefore  need  not  shew  the  deed.  Infra,  327.  h.  Lord  Nott.  MSS.^- 
[Note  137.] 
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tbhich  the  lessor  entereth  into  the  land,  and  after  the  lessee  arraine  an 
assise  of  novel  disseisin  of  the  land  against  the  lessor^  who  pleads  that  he 
did  no  wrong  nor  disseisin,  and  upon  this  the  assise  is  taken ;  in  this  case 
the  recognitors  of  the  assise  nuzy  say  and  render  to  the  justices  their  verdict 
at  large  upon  the  whole  matter,  as  to  say,  that  the  defendant  was  seised  of 
the  land  in  his  demesne  as  of  fee,  and  so  seised,  let  the  same  land  to  the 
plairttife  for  terme  of  his  life,  rendrim  to  the  lessor  such  a  yearely  rent 
payable  at  such  a  least,  i^c.  upon  such  condition,  that  if  the  rent  were 
beninde  at  any  siuch  feast  at  which  it  ou^ht  to  bee  paid  (que  si  le  rent  fuit 
aderere  a  ascun  tiel  feast  f  &  que  doit  estre  paie),  then  it  should  bee 
lawfullfor  the  lessor  to  enter,  S^c,  by  force  qfwhtch  lease  the  plaintife  was 
seised  in  his  demesne  as  of  freehold,  and  that  afterwards  the  rait  was 
behinde  at  such  a  feast,  S^c,  (et  que  puis  apres  le  rent  fuit  aderere  a  tiel 
feast,  j:  8cc.)  bu  which  the  lessor  entred  into  tlie  land  upon  the  possession  of 
the  lessee,  ana  prayed  the  discretion  of  tlie  justices,  if  this  bee  a  disseisin, 
done  to  the  plaintife  or  not ;  then  Jor  that  it  appeareth  to  the  justices 
( II  donque  per  ceo  que  appiert  a  les  justices),  that  this  was  no  disseisin 
to  the  plaintife,  insomuch  as  the  entrie  of  the  lessor  was  comeable  on  him, 
the  justices  ought  to  prejudgement  that  the  plaintife  shall  not  take  any 
thing  by  his  writ  of  assise.  And  so  in  such  case  the  lessor  shall  bee  aidea, 
and  yet  no  umting  was  ever  made  of  the  condition.  For  as  well  as  the 
jurors  may  have  conusance  of  the  lease,  they  also  as  well  may  have  conu- 
sance of  trie  condition  which  was  declared  and  rehearsed  upon  the  lease 
(Car  cibien  que  les  jurors  polent  aver  conusance  de  le  §  lease,  auxy 
bien  ils  poient  aver  conusance  de  le  condition  que  fuit  declare  kt 
rehearse  sur  le  leas.) 

*'P^ERDICTof  1  a  men  (a)."    Veredictum  quasi  dictum  veri-  (Po»t.  353-  b. 
tatisy  as  judicium  est  quasi  juris  dictum.    Et  sicut  ad  ques'  t^.l'^'\ 

....*'  J    A'       A**  J  •   J-  •     J      —  jj  Lib.  8. 10.  155, 

tumemjurtSynonresponaentjuratoresseajudtces:su:aaqucesttonem.  3^5  g,  f^.  13; 
facti  non  respondent  judices  sedjuratores.   For  jurors  are  to  try  Lib.  1 1.  fo.  10. 
the  fact,  and  the  judges  ought  to  judge  according  to  (Plo.g3.  sliut, 

[22671  ^®  ^^^  *^'  "^^  ^V^^  ^^  ^*^  ^^'  •^  ex  facto  jus  W.   a  Roll. 
.  b.  J  ^''^^^'  698;  6^;  7?^ 

711. 717.  7«6.    Hob.  117.    4  Rep.  65.  b.    Cro.  El.  699.     1  Sid.  27.  191.  194-  ao3- 
9  Rep.  67.  b.) 

"  Taken  at  large."  There  be  two  kindes  of  verdicts ;  viz.  one  (9  Rep.  19, 13) 
general],  and  another  at  large  or  especiall.  As  in  an  assise  of 
wroel  disseisin,  brought  by  A.  against  B.  the  plaintife  makes  his 
plaint,  Ctubd  B.  disseisivit  eum  de  20  acris  terra  cum  pertinentiis ; 
the  tenant  pleades,  Qubdipse  nuUam  injuriam  seu  disseisinam 
prcrfatB  A.  tnde  fecit,  S^c.  Tlie  recognitors  of  the  assise  doe  finde, 
Qtrod  pradid.  A.  injust^  S^  sine  judicio  disseisivit  pradict.  B. 
depTigdict.  «o  acris  terra  cum  pertinent',  Sfc.   This  is  a  generall 

verdict, 

i  anot  in  JL  and  M.  or  Roh.  §  lease,  auxy  bien  ils  poient  aver 

I  An  added  in  L.  and  M.  and  Roh.     conusance  de  le,  not  in  L.  and  M.  or 

II  Et  added  in  L.  and  M.  and  Roh.      Roh. 


(a)  See  Bacon's  Abr-  vol.  5.  281.  Vin.  vol.  ai.  373-  Com.  Die.  Abate- 
ment, (I.  34,)  Amendment,  (P.)  Appeals,  (G.  14.)  Eatoppel,  (E.  10.) 
Evidence,  (A.  5.)   Pleader,  (C*  87.  E.  38.  R.  13.  S.  1.)   Prerogative,  (D.  7CO 

Vol.  il.  Q 
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verdict.  The  like  law  it  is  if  thej  finde  it  n^fatively.  And 
(Plo.  93.  a.)  LUtietoH  here  putteth  a  case  of  a  verdict  at  large,  or  a  speciall 
(Pott.  997,398.)  verdict ;  and  it  is  therefore  called  a  speciall  ver£ct,  or  a  verdict 

at  large,  because  they  finde  the  speciall  matter  at  larffe,  and 

leave  the  judgement  of  law  thereupon  to  the  court,  of  which 

rqTHn.33E.  1.  kinde  of  verdict  it  is  said,  [/]  Omnis  condusio  boni  4*  verijudim 

Cormtt  Rege       sequitur  ex  bonis  S^  verts  pranmsU  ei  dictisjttratarum. 

NotLinThcMur.       ^^^  though  Liitkton  here  puts  his  case  of  a  verdict  at  large 

upon  a  general  issue  (which  in  the  case  he  putts,  it  was  necessary 

for  Uie  tenant  to  pleade)  yet  when  issue  is  ioyned  upon  some 

special!  point,  the  jury,  as  shall  be  said  hereauer  in  this  section, 

may  finde  the  speciall  matter  if  it  be  doubtful!  in  law«  for  as 

much  doubt  may  arbe  upon  one  point  upon  the  speciall  issue  as 

43  Ast.  31 .         upon  the  generall  issue.    And  as  a  speciall  verdict  may 

Staunf.  PI.  Cor.  be  found  in  Common  r3^  Pleas,  so  may  it  also  bee  f^S?^ 

164, 165^  found  in  Pleas  of  theCrowne,  or  criminal  causes  tliat  |     -    J 

3^|g^^;    concerne  life  or  member.  ■*».-■ 

44 1^  3*  44-  41^3-  Coron.  451 .  (Cro.  Elis.  474.  lb.  47 1 . 1 1 3, 1 1 4. 653.  6  Rep.  46.  b.) 

40  £.  3. 15.  A  verdict  finding  matter  incertaindy  or  ambiguously  is 

90  £.  3.  Amead-  insufficient,  and  no  judgement  shall  be  given  thereupon ;  as  if  an 

18  e!  ^^40  in  ^^^^^^^^"^  plead  pleintnent  administre,  and  issue  is  joyned  there. 

Cessavit  upon,  and  the  jury  finde  that  the  defendant  have  goods  within 

30  £.  3.  93*  his  hands  to  be  administred,  but  finde  not  to  what  value,  this  is 

7  H.  4. 39.  incertaine,  and  therefore  insufficient. 

(8  lUp.  65.)  ^  verdict  that  finds  part  of  the  issue,  and  finding  nothing  for 

'  18  E,  3. 48.  ^®  residue,  this  is  insufficient  for  the  whole,  because  they  have 

tf9  e!  3. 1. '  >^ot  tried  the  whole  issue  wherewith  they  are  charged.    As  if  an 

18  £.  3. 5$.  information  of  intrusion  bee  brought  against  one  for  intruding 

J6  -E-  3-  into  a  mesuage,  and  100  acres  of  land,  upon  the  generall  issue 

9  H  Ta?*'  the  jury  finde  against  the  defendant  for  the  land,  but  saith  no- 

7  h!  6. 5!  ^VRg  ror  the  house,  this  is  insufficient  for  the  whole,  and  so  was 

7  £.  4.94.  it  twice  adjudged,    [m]  But  if  the  jury  give  a  verdict  of  the 

98 II.  6. 10.  whole  issue,  and  of  more,  &c.  that  which  is  more  is  surplusa^,  and 

9^^/ Abr**  *^*'^  ^^^  ^^^  ^^^  judgement ;  f(W  Utile  per  inutik  non  vUiatur^ 

799.°  10  Kcp.  ^^^  necessary  incidents  required  by  law  the  jury  may  finde. 

119.  Hob.  64.  6  Rep.  47.  9  Roll.  Abr.  709. 706.  Dyer,  346.  b.  300.  b.  Post.  303.  a.  b. 
X)octr.  Pla.  988, 989.  Hob.  54.  Cro.  El.  174,  9  RoU.  Abr.  708.  Hob.  18.  9  Rep. 
67.  b.  119.  4  Kep.  65.  Ante,  11 4.  b.  Cro.  £1. 110.  10  Rep.  97.  b.)  [m]  HU. 
95  Elis.  in  a  writ  of  error  betweene  Brace  and  the  Queene,  in  the  Exchequer  chamber, 
Mich.  98  &c  99  KHz.  inter  Gomersal  &  Gomersal  in  account  in  the  King's  bencli. 
£a]  39  E.  8.  Cessavit,  95.  Vide  Sect.  484, 485.  (Post  989.)  Vide  Sect.  58.  13E.3. 
liorr.  96.     15  E.  3.    Ass.  399.     17E.3.  6.     18  Ass.  9.    35  Ass.  8. 

If  the  matter  and  substance  of  the  issue  bee  found,  it  is 
sufficient,  as  Littleton  himselfe  sayeth  hereafler. 

Estoppells  which  bind  the  interest  of  the  land,  as  the  taking 

of  a  lease  of  a  man's  owne  land  by  deed  indented,  and  the  like, 

being  specially  found  bv  the  jurie,  die  court  ought  to  judge 

according  to  the  specialf  matter ;  for  albeit  estoppels  regulany 

must  be  pleaded  and  relied  upon  by  an  apt  conclusion,  and  the 

jury  is  sworne  ad  veritatem  dicendam^  yet  when  tfiey  finde  vert- 

tatemfacti^  they  pursue  well  their  oath,  and  the  court  ought  to 

W  ^  ^-  -♦•  ^'^'  adjudge  according  to  law.   [61  So  may  the  jurie  find  a  warrantie 

Scom  615       ^fn>?pven  in  evidence,  though  it  be  not  pleaded,  becaiMe  ft 

lib.  4.  foi.  ^     bi»fcth  Ihe  right,  unlesse  it  be  m  a  writ  of  right,  wben  W  mise 

RawUns'  case,      ^  joyned  upon  the  meere  right. 

&  ibid.  Pledol'scase.  Hil.  31  Elia.  betweene  Sutton  and  Dicons  in  the  Common  Place, 
aL^  u  *5^*«w«  for  J*wes  by  deed  indented.  34  E.  3.  Droit,  119.  (Post.  36«. 
Aat.47.l>.    9oo.r^it4.    PAst.98|.    <5ro.  Kl.  141.)  "^ 

^  After 


h.S.  C.5,  Sect.S66.      upon  €andition.  [227. b. 


which  is  recorded  shall  stand:  also  they  may  vary  from  a  privy  1 1  h.  4.  a! 
verdict.  ao  Ass.  m. 

An  issue  found  by  verdict  shall  alwayes  be  intended  true  i^Ass.  i6, 
untill  it  be  reversed  by  attaint,  and  thereupon  upon  the  attaint  ^\^*^  ^^* 
no  wtperseefco*  is  gnmtable  by  law.  PascZ'"'H.8. 

If  the  June  after  their  evidence  given  unto  them  at  the  barre,  of  the  Report  0/ 
doe  at  their  owne  charges  eat  or  drinke  either  before  or  afler  Justice  SpUnan 
they  be  agreed  on  their  verdict,  it  is  finable,  but  it  shall  not  ^tbe  King's 
avoid  the  verdict :  but  if  before  they  be  agreed  on  their  verdict,  „  JJ  '.  j- 
they  eate  or  drinke  at  the  charge  of  the  plaintife,  if  the  ver-  35  h!  0! 
diet  be  given  for  him,  it  shall  avoid  the  verdict :  but  if  It  be  Enmin.  17. 
given  for  the  defendant,  it  shall  not  avoid  it,  S^sic  econverso.  s9R8.37.Dier. 
pf]  But  if  afler  they  be  agreed  on  their  verdict  they  eat  or  (*  ^f^'  **5) 
drmke  at  the  charge  4>f  him.  for  whom  they  do  passe,  it  shall  not  ^etk  Eltk  918. 
avoid  the  verdict.  14  H.  7. 1! 

so  H.  7. 3.     [d]  Pascb.  6  £.  6.  in  the  Common  Place. 

[e\  If  the  plaintife  after  evidence  given,  and  the  jury  departed  M  1 1 II.  4«  i^» 
from  the  barre,  or  any  for  him,  do  deliver  any  letter  from  the  17-  3  Mar. 
plaintife  to  any  of  the  jury  concerning  the  matter  in  issue,  or  anv  yjlj^Ji)}/,  ' 
Evidence,  or  any  escrowle  touching  die  matter  in  issue,  which  ubl  supra. 
was  not  ffiven  in  evidence,  it  shall  avoid  the  verdict,  if  it  be  found  (a  Roll.  Abr. 
for  the  plaintife,  but  not  if  it  be  found  for  the  defendant,  4*  ^ic  k  7 13-  8*4- 
converso.  But  if  the  jury  carry  away  any  writing  unsealed,  which  cro!jac^  1 3 1 
Was  given  in  evidence  in  open  court,  this  shall  not  avoid  their  gj ^^  ^^^\ 
verdict,  albeit  they  should  not  have  carryed  it  with  them.  Pasch.  6  £.  6. 

By  the  law  of  England  a  jury,  after  their  evidence  ^iven  upon  ubi  sapra. 
the  issue,  ought  to  be  kept  together  in  some  convenient  place,  ^^w1^: 
without  meat  or  drinke,  fire  or   candle,  which  some  bookes  ^ia,ji5,'7i^\ 
Xf}  call  an  imprisonment,  and  without  speech  with  any,  unlesse  ;>.-.  ^^  ^  ,  y. 
i€  be  the  bailife,  and  with  him  onely  if  they  be  agreed.    After  ^|  q^q^  j^^. 
they  be  agreed  they  may  in  causes  between  party  and  party  give  141. 616.) 
a  verdict,  and  if  the  court  be  risen,  give  a  privy  verdict  before 
any  of  the  judges  of  tlie  court,  and  then  they  may  eat  and  drinke, 
and  the  next  mommg  in  open  court  they  ma^  either  affirme  or 
alter  their  privy  verdict,  and  that  which  is  given  in  court  shall 
stand.    But  in  criminal  cases  of  life  or  member,  the  jury  can 
give  no  privy  verdict,  but  they  must  give  it  openly  in  court. 
And  hereby  appeareth  another  division  of  verdicts,  viz.  a  j^ub- 
lique  verdict  openly  given  in  court,  and  a  privy  verdict  given 
out  of  the  court  before  any  of  the  judges,  as  is  aforesaid. 

A  jury  swomeand  charged  in  cade  of  life  or  member,  cannot  ai  £.3*  i^- 
be  discharged  by  the  court  or  any  other,  but  they  ought  to  give  (Ant.  139-  b. 
a  verdict.  And  the  kmg  cannot  be  non-suit,  for  he  is  in  judge-  ^  *^P-  "^*^ 
ment  of  law  ever  present  in  court :  but  tt  common  person  may 
be  nonsuit. 

"  In  an  atsise  of  novel  disseisiny  or  in  any  other  action^  SfC."  W.  a.  cap.  30. 
Here  it  is  to  bee  observed,  that  a  speciall  verdict,  or  at  large,  7  H.  4. 1 1  ■ 
may  be  given  in  any  action,  and  upon  any  issue,  be  the  issue  ^  ^  j  ^^' 
generall  or  speciidl :  and  albeit  there  be  some  contrary  opinions  93  h.  8.  til 
m  oar  bookes,  yet  the  law  is  now  settled  in  this  point.  Verdit.  Br.  85. 

1 1  EKa.  Dior,  a8s,  a84.     3  E.  3.  Itinew  North.  984.986.    43  Aw.  Zt.    q6  H.  8.  5. 

44E.3.44.    F.tit.Coron.94.     44ASS.17.    45E.3«o-    PI.C0m.9a.    9H.7.3. 

Vidi  lib.  9. 1  a,  13,  Dowman's  case.    And  see  there  many  other  authorities.    31  Ass. 

pi.  91.    loH.  4.  9. 

Qa  ''By 
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^  By  tohkh  the  lessor  enteretJi.**    Here  it  appeareth  that  the 

condition  is  executed  by  re-entry,  and  yet  the  lessor  after  his 

re-entry  shall  not,  by  the  opinion  of  Littleton,  plead  the  condition 

without  shewing  the  deed,  because  he  was  party  and  privy  to  the 

condition,  for  the  parties  must  shew  forth  the  deed,  unlesse  it 

be  by  the  act  and  wrong  of  his  adversary,  as  hath  beene  said ; 

[ml  Scemore      [m]  but  an  estranger  which  is  not  privie  to  the  condition,  nor 

before  in  this      claimeUi  under  the  same,  as  in  the  cases  abovesaid  appeareth, 

^P^y*  ?J*^   shall  not  after  the  condition  is  executed  in  pleading  be  mforced 

6Kep  33 J        ^®  ^^^ ^^^^ ^^ ^^^ *  ^^  ^y  ^^** diversitie all  the bookes and 

authorities  in  law  which  seeme  to  be  at  variance  are  reconciled. 
See  also  for  tliis  matter  the  section  next  following. 

.10  Am.  p.  9.  "  Tht  recognitors  of  the  assise  may  say,  S^c."    Here  it  ap- 

fti  Am.  a8.  peareth  that  the  jurors  may  finde  the  &ct,  albeit  the  deed  be  not 

17  Am.  90.  shewed  in  evidence^  and  the  rather  for  that  the  condition  upon 

03  \m  •.*'  ^^  livery  (as  hath  beene  said)  is  good,  albeit  there  be  no  deed 

39  £.3.48.  at  all. 

44  E.  3. 39.  10 II.  4. 9.    7  H.  5.  5.    0  E.  4.  36.     18  £.  4-  13*     >5  £•  4«  ^^*  17* 

11  H.  7. 33.  (Ant.  335.    Cro.  Jac.  330.) 

"  And  prayed  the  discretion  of  the  justices"  That  is  to  say, 
tliey  (having  declared  the  speciall  matter)  pray  the  discretion  of 
the  justices ;  which  is  as  much  to  say,  as,  that  they  would  dis« 
ceme  what  the  law  adjudgeth  thereupon,  whether  for  the  de- 
mandant, or  for  the  tenant ;  for  as  by  the  authoritie  of  Littleton, 
discretio  est  discernere  per  legem,  quid  sit  justum,  that  is,  to  dis- 
ceme  by  the  right  line  of  law,  and  not  by  the  crooked  cord  of 
private  opinion,  which  the  vulgar  call  discretion :  Si  d  jure  dis' 
Dh.  10.  fo.  4.  cedas,  vagus  eris,  4*  erunt  omnia  omnibus  incerta :  and  therefore 
GMe  de  Sewen.    commissions  that  authorise  any  to  proceed,  secundam  sanas  dis* 

cretiones  vestras,  is  as  much  to  say,  as,  secundum  legem  Sp  consue' 
tudinem  Anglice. 

**  For  as  well  as  the  jurors  may  have  conusance,  ^xJ*  Hereby 
it  appeareth  that  they  that  have  conusance  of  any  thins,  ane 
to  have  conusance  also  of  all  incidents  and  dependants  uiere- 
upon,  for  an  incident  is  a  thing  necessarily  depending  upon 
another, 
t  E.  3. 17.  in  .  >^  If  a  deed  be  made  and  dated  in  a  forraine  kin^-  r2287| 
<jracye*s  case,     (^omt,  of  lands  within  England,  yet  if  liverie  and  seism  I  | 

be  made,  fecunc^um^rmamcarf^,  the  land  shall  passe,  * 

for  It  passeth  by  the  liverie.  ^ 


Sect.  367. 

TN  the  same  manner  it  is  of  a  feoffement  in  fee,  or  a  gift  in  taile,  upon 
•^  condition,  although  no  writij^  were  ever  made  of  it*.  And  as  tt  is 
sayd  of  a  verdict  at  large  in  an  assise,  8^c.  in  the  same  manner  it  is  of  a 
writ  of  entrie  founded  upon  a  disseisin;  and  in  all  other  actions  where  the 
justices  vnU  take  the  verdict  at  large,  there  where  such  verdict  at  large  is 
made,  the  manner  ^f  the  whole  entrie  is  put  in  the  issue  (et  en  touta 

auters 

*  4c*  ^^  L.  and  M.  and  Roh. 
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nuters  actions  ou  les  justices  voylent  prender  le  verdict  a  large,  y  f.  1& 
ou  tiel  verdict  a  large  est  fait,  la  manner  del  entrie  entire  est  mis  en 
Tissue),  Sfc. 

A  ND  it  is  t6  be  observed,  that  the  court  cannot  refuse  a 
speciall  verdict,  if  it  bee  pertinent  to  the  matter  put  in 
issue.    See  the  section  next  preceding. 

**  Verdict  ai  large/*    It  is  called  a  verdict  at  large  because  (9 l^^p-  i3>     ' 
it  findeth  the  matter  at  large,  and  leaves  it  to  the  judgement  of  Sec  the  Section 
the  court:  or  it  is  called  a  special  verdict,  because  it  findeth  "f^  j^pl^p! m8. 
the  speciall  matter,  &c.     So  as  hereby  it  appeareth,  that  a  Ante,  3a6.) 
verdict  (as  hath  beene  said)  is  two  fold,  1722.  a  verdict  at  large,, 
or  a  speciall  verdict,  (which  is  all  one)  whereof  Littleton  here 
speaketh ;  and  a  generall  verdict  that  is  generally  found  accord- 
ing to  the  issue,  as  if  the  issue  be  not  guilty,  to  finde  the  partie 
guiltie  or  not  guiltie  generally,  Sfsicae  cateris.    There  is  also  See  the  next 
a  verdict  given  in  open  court,  and  a  privy  verdict  given  out  of  preceding 
court  before  any  of  the  judges  of  the  court,  so  called  because  ««:tJon- 
it  ought  to  bee  kept  secret  and  privle  from  each  of  the  parties, 
before  it  be  affirmed  in  court. 


Sect.  368. 


'/I  LSO  in  such  case  where  the  enquest  may  give  their  verdict  at  large, 
if  they  will  take  upon  them  the  knowledge  of  the  law  upon  the  matter, 
they  may  give  their  verdict  generality  as  is  put  in  their  charge ;  as  in  the 
case  aforesaid  they  may  weUsayy  that  the  lessor  did  not  disseise  the  lessee, 
if  they  will,  S^c. 

ALTHOUGH  the  jurie  if  they  will  take  upon  them  (as  (8  Rep.  65.) 

Uttleton  here  saith)  the  knowledge  of  the  law,  may  give  a 
generall  verdict,  yet  it  is  dangerous  for  them  so  to  doe,  for  if 
they  doe  mistake  Uie  law,  they  runne  into  the  danger  of  an 
attaint;  therefore  to  find  the  speciall  matter  is  the  safest  way  (4 Rep.  63) 
where  the  case  is  doubtfull.  ^ 

[228]  ^  Sect.  369. 

JLSO  in  the  same  case,  if  the  case  were  such,  that  after  that,  that  the 
-^  lessor  had  entred  for  default  of  payment,  Sfc.  that  the  lessee  had 
entered  upon  the  lessor,  and  htm  disseised,  tn  this  case  if  the  lessor  arraigne 
an  assise  against  the  lessee,  the  lessee  may  barre  him  of  the  assise;  for  hee 
may  plea£  against  him  in  bar,  how  the  lessor  who  ts  pi.  made  a  lease  to 
the  defen.  for  term  of  his  life,  saving  the  reversion  to  the  pL  which  tsa 
good  plea  in  bar,  insomuch  as  hee  acknowledges  the  reversion  to  be  to  Me 
pL  *In  this  case  the  plaifdif  hath  no  matter  to  ayd  himself e  (le  plaintife 
n'ad  4.  ascun  matter  de  luy  ayder),  but  the  condition  made  upon  the  lease, 

cf  this 

t  par  la  oa  tiel  verdict  a  laree  fait        ♦  And  added  in  L.  and  M.  and 
la  nature  de  matter  mys  en  1  issue,    Roh.  _ 

JL  and  M.  and  Roh.  -I-  asc«n  «<>* »»  ^'  "^  •"•  <""  '**'*• 
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4  this  he  cannot  pkad,  became  he  hath  not  any  writing  of  this :  and 
inasmuch  as  he  cannot  answere  the  bar,  he  shal  be  barred.  And  s6  in  this 
case  you  may  see  that  a  man  is  disseised  (en  cest  casa  poyes  Veier  que 
home  est  %  disseisie).  4r  V^  he  shal  not  have  assise.  Ana  yet  if  the  lessee 
be  pi.  and  the  lessor  def.  ne  shall  bar  the  lessee  by  verdict  of  the  assise,  8fc. 
But  in  this  case  where  the  lessee  is  def  if  he  wil  not  vlead  the  said  plea  in 
bar,  but  plead  uul  tort,  nul  diss,  then  the  lessor  shall  recover  by  assise, 
iausa  qua  suprk. 

"  JOECAUSE  he  hath  not  any  witing  of  this."  Hereby  it 
''^  also  appeareth,  that  albeit  the  condition  was  executed 
by  re-entrie,  yet  the  lessor  cannot  plead  it  without  shewing  of 
a  deed.  But  of  this  matter  sufficient  hath  beene  said  before  ia 
tlie  two  next  preceding  sections. 

i8  E.  4*  10.  «  Which  is  a  ^od  plea  in  bar."    In  a  case  where  there  have 

la  Am.  sB-  beene  some  varietie  of  opinions  in  our  books,  Littleton  here 

36  nTe.  Var.  o.  clccf  cth  the  doubt^  and  that  upon  a  good  ground.    For  hee  faim- 

38  Ass.  36.  4.  *  selfe  reporteth  in  our  bookes,  tnat  it  was  holden  by  all  the  justices 
31  Ass.  36.  of  England^  that  a  lease  for  life,  the  rerersion  to  the  plaintife, 

39  Ass.  3.  ^as  a  good  barre  in  an  assise,  and  also  that  a  lease  for  yeares, 
^  A  '\  '  ^^  reversion  to  the  plaintife,  might  be  pleaded  in  an  assise :  and 
]8 E.^.  Ass.  77.  ^^  ^^ ^  feofiinent  in  fee  with  warrantie.  And  herein  the  diversitie 
31  £.  3.  ibid.  97.  of  pleading  is  to  be  observed ;  for  in  the  case  here  put  by  Little' 
18  Ass.  39.  ton  of  a  lease  for  life,  the  tenant  shall  pleade  it  in  barre ; 

R  KT*'  D^*  *^'  ^"^  ^°  *  ^^^  ^^  ^  ^^"^  ^°'  *^  yeares,  or  an  estate  of  r2297l 
(AnraoiLa.)     tenant  by  statute  or  elegit,  the  defendant  shall  not  I     g    J 

plead  in  bar,  as  to  say,  assisa  non,  8fc.  but  justifie  by 
force  of  the  lease,  &c.  and  conclude,  Sf  issint  sans  tort.    And 
if  the  tenant  of  the  freehold  be  not  named,  he  shall  pleade  nul 
tenant  de  frtanktenement  nosme  en  le  briefe  :  and  in  the  case  of 
the  feoflfaaent  with  warranty  he  must  rdie  i^on  ^tte  warrantie* 


Sect.  370. 

Jji  ND for  that  such  conditions  are  most  commonly  put  and  specified  in  deeds 
indented,  somewhat  shall  bee  here  said  (to  thee,  my  sonne)  of  an  indenture  ( i ), 

nnd 
t  disseisie— 'Seisie  in  L.  and  M.  and  Roh. 


(1)  In  addition  to  what  has  been  observed  in  note  4,  to  page  143.  b.  it  may 
be  remarked,  that  all  deeds  were  formerly  called  charters.— Before  the 
indenting  of  them  came  into  use,  when  there  were  more  parties  than  one 
interested  in  them,  there  were  as  many  parts  of  them  taken  asthere  were  parties 
interested,  and  one  part  was  delivered  to  each  of  theparties :  these  multi* 
plied  parts  were  called  Chartce  paricke,  or  paricoUe.  The  Chartee  panda,  or 
paricoUgy  were  superseded,  in  a  great  measure,  by  the  Charta  paHita.    One 

Eart  of  the  Charts  partita  was  written  on  a  piece  of  vellum  or  pardunent» 
eginning  about  the  middle  and  continuing  to  the  end  of  eadi  side.  Hiis 
prevailed  as  early  as  the  times  of  the  Saxons,  as  appears  by  the  will  of 
.Ethehxsyrd,  a  nobleman  of  Kent,  dated  in  958;  by  that  of  prince  iEthelstan, 

eldest 
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and  of  a  deed  vol  (2)  concerning  conditions.  And  it  is  to  bee  understood^ 
t/uii  tf  the  indenture  be  bipartite,  or  tripartite  or  quadripartite,  all  the 
parts  of  the  indenture  are  but  one  deea  in  law,  and  every  part  of  the 
indenture  is  of  as  great  force  and  effect  as  all  the  parts  together  be  (3). 

**jrN  deeds  indented.**    Those  are  called  by  severall  names,  a^  Vide  Beet.  917.' 

scriptum  indentatum,  carta  indentata,  scriptura  indentata, 
indeaturat  litera  indentattB*  An  indenture  is  a  writing  con* 
taining  a  coDvejaace,  bargaine,  contract,  covenants,  or  agree- 
ments betweene  two  or  more,  and  is  indented  in  the  top  or 
side  answerable  to  another  that  likewise  comprehendeth  the  (Ante  143.  b.) 
self  same  matter,  and  is  called  an  indenture,  for  that  it  is  so 
indented,  and  is  caJled  in  Greeke  avuy^a^of. 

If  a  deed  beginneth,  hiec  indentura^  SfC.  and  in  troth  the  parch*  Lib.  5.  fo.  30. 
ment  or  paper  is  not  indented,  this  is  no  indenture,  because  words  ^*''<^'>  <^<^- 

cannot  make  it  indented.    But  if  the  deed  be  actually  indented,  l^^"^^^**• 

•^  ^   a  Inat.  072.) 

eldest  son  of  king  Ethelred  the  3d ;  by  a  charter  of  archbishop  Eadsi,  made 
about  the  year  1045 ;  and  by  other  Saxon  documents  preserved  in  the  library 
of  Mr.  Astle;  in  all  which  the  parchments  are  cut  in  straight  lines.  Straight 
lines  continued  to  be  generally  used  till  the  latter  end  of  Uie  reign  of  kmg 
Henry  III.  Afterwards  the  cut  through  the  parchment  was  made  in  a 
waving  or  undulating  line;  and  the  practice  of  writing  an  intermediate 
sentence,  or  drawing  an  intermediate  figure,  was  generally  disused,  and  the  word 
Cifro^aphum  adopted.  In  process  of  time  it  became  the  practice  to  indent 
this  Ime  in  small  notches  or  ansles^  This  practice  began  with  the  lawyers, 
as  early  as  the  reign  of  king  J(£n ;  but  was  not  adopted  by  the  ecclesiastics 
till  a  much  later  period.  This  made  the  intermediate  writing  or  drawing 
unneoeQsaiy ;  and  it  ^eexoB  to  have  been  abandoned  about  the  reign  of 
Edward  III.  But  the  practice  of  indenting  deeds  in  the  intermediate  line, 
remained  iki  use  till  die  close  of  the  14th  century>;  it  then  seems  to  have 
declined:  yet  the  practice  of  cutting  a  waving  or  undulating  line  at  the  top 
of  the  parchment,  on  which  every  deed  that  is  not  a  deed  poll  is  written,  has 
ever  since  continued.  If  the  deed  contains  more  than  oi^e  skin  of  parchment, 
•nly  the  first  skin  of  parchment  is  indented.  Foreign  diplomatists  contend, 
that  when  the  parchment  on  which  a  deed  is  written,  is  cut  through  the 
intermediate  word  or  figure  in  a  straight  line,  it  is  properly  called  Chiro- 
grcqdium;  that  when  it  is  cut  through  we  intermediate  word  or  figure  in  a 
waving  line,  it  is  properly  called  Charta  undulatoria ;  and  that  it  is  then 
only  properly  called  Charta  indenta,  or  indentura^  when  it  is  cut  through  the 
intermecuate  word  or  figure  in  a  waving  line,  and  that  waving  line  is  indented 
or  notched  in  the  manner  I- have  mentioned.  But  with  us,  every  deed,  the 
top  of  which  is  cut  in  the  undulating  or  waving  manner  I  have  mentioned,  is 
called  an  indenture.  See  Mr.  Ma£»x's  Preface  to  his  Formulare,  and  the 
^ouveau  Traits  de  Diplomatique,  vol.  1.  351.— [Note  138.] 

(2)  This  was  called  charta  de  und  parte.  Some  deeds  must  be  indented  to 
be  valid  for  the  purposes  for  which  they  are  used,  as  bargains  and  sales  by  the 
Stat.  27  H.  8.  c.  16.  leases  by  persons  seised  in  tail  in  rieht  of  their  wives,  or 
ecclesiastical  persons,  by  33  H.  8.  c.  38.  a  bargain  and  sale  of  a  bankrupt  s 
estate  by  the  13  El.  c.  7 ;  and  see  43  El.  c.  iS,— [Note  139.] 

(3)  When  the  several  parts  of  an  indenture  are  interchangeably  executed  by 
the  several  parties,  that  part  or  copy  which  is  executed  by  the  grantor  is 
usually  called  the  original,  and  the  rest  are  called  counterparts ;  though  of  late 
it  is  most  frequent  lor  all  the  parties  to  execute  every  part,  which  renders 
them  all  originals.     iBIa.  Com.  ch.  20.  s.  Kv-[Noie  140.] 

Q  4 
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and  there  be  no  words  of  indenture  in  the  deed,  yet  it  is  an 
(i  l^p.  173. b.)  indenture  in  law;  for  it  may  be  an  indenture  without  wordsy 

but  not  by  words  without  indenting. 

(Aht.35.b.36*H.)  '*  In  dteds  indented."    And  here  it  is  to  be  understood,  that 

i4£.3.Ix*j,79.  \i  ought  to  be  in  parchment  or  in  paper.    For  if  a  writing  be 

1 16'  *  ^^^^  made  upon  a  peece  of  wood,  or  upon  a  peece  of  linen,  or  in 

4E.  9.  Ley,  68.  ^^  barke  of  a  tree,  or  on  a  stone,  or  the  like,  &c.  and  the  same 

a  R.  3.  Det.  4.  be  sealed  or  delivered,  yet  is  it  no  deed,  for  a  deed  must  be 

37  H.  6. 9.  written  either  in  parchment  or  paper,  as  before  is  said,  for  the 
f  '  Roh'  Ah^  ^'  ^"^*°fi>  "P^**  these  is  least  subject  to  alteration  or  corruption. 

"  If  the  indenture  be  bipartite^  or  tripartite^  or  quadripartite^ 
Sfc"  Bipartite  is,  when  there  be  two  parts  and  two  parties  to 
the  deed.  Tripartite,  when  there  are  three  parts  and  three 
parties ;  and  so  of  quadripartite,  quinqueparHte^  Sfc, 

*'  And  of  a  deed  poll.*'  A  deed  poll  is  that  which  is  plaine 
without  any  indenting,  so  called  because  it  is  cut  even,  or  polled^ 
Every  deed  that  is  pleaded  shall  be  intended  to  be  a  deed  poll, 
uiilesse  it  be  alleaged  to  be  indented. 

38  H.  6. 34, 35.  X  All  the  parts  of  the  indenture  are  but  one  deed  in  laxel*  If 
9  ^^'3^'  a  man  by  deed  indented  make  a  gift  in  taile,  and  the  donee 
s\.  3.  \t^  dyeth  without  issue,  that  part  oi  the  indenture  which  belonged 
9  E.  4!  18.  to  the  donee  doth  now  belong  to  the  donor,  for  both  parts  doe 
PI.  Com.  134.     make  but  one  deed  in  law. 

"  And  every  part  of  the  indenture  is  ofasgreatjbrce,  S^c."  This 
is  manifest  of  it  selfe,  and  is  proved  by  the  bookes  aforesaid. 

It  is  to  be  observed,  that  if  the  feonbr,  donor,  or  lessor  seale 
the  part  of  the  indenture  belonging  to  the  feoffee,  &e.  the 
indenture  is  good,  albeit  the  feoffee  never  sealeth  the  counter- 
part  belonging  to  the  feoffor,  &c. 


Sect.  371.  p29] 


J 


ND  the  making  of  an  indenture  is  in  two  manners.     One  is  to  make 
them  in  the  third  person.    Another  is  to  make  them  in  the  first  person. 
The  makins  in  the  third  person  is  in  this  forme. 

This  indenture  made  between  R.  of  F.  of  the  one  part,  and  V.  of  D. 
of  the  other  part,  witnesseth,  that  the  said  R.  of  P.  nath  granted,  and 
by  this  present  charter  indented  confirmed  to  the  aforesaid  V.  of  D. 
such  land,  &c.  To  have  and  to  hold,  *  &c.  upon  condition,  f  &c.  In 
witnesse  whereof  the  parties  aforesaid  t  to  these  presents  interchange- 
ably have  put  their  scales.  Or  thus:  In  witnesse  whereof  to  the  one 
?art  of  this  indenture  remaining  with  the  said  V.  of  D.  the  said  R.  of 
'.  hath  put  his  seale,  and  to  the  other  part  of  the  same  indenture 
remaining  with  the  said  R.  of  P.  the  said  V.  of  D.  hath  put  his  scale. 
Dated,  &c. 

Such 

*  Sfc.  not  in  L.  and  M.  or  Roh.  |  to  these  presents,  not  in  L.and 

t  ifc.  Bot  in  L.  and  M.  or  Roh.  M.  or  Roh. 
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Such  an  indenture  is  caUed  an  indenture  made  in  the  third  person,  be-- 
cause  the  verbes,  i^c.  are  in  the  third  person.  And  this  forme  of  indentures 
is  the  most  sure  making,  because  it  is  most  commonly  used,  i^c. 

^^    AND  Hie  waking  of  an  indenture  is  in  two  manners^  Sfc.'*  9^-  3*  i^- 
"^  He^  i«  another  of  our  author's  perfect  divisions.  In^this  ^j^^  ^^t^^H^ 

and  the  next  seetion  following  Littleton  doth  illustrate  his  mean-  ^^  wheaned. 

ing,  by  setting  downe  formes  and  examples  which  do  efiectually 

teach. 

In  these  two  formes  there  are  to  bejobserved  (amongst  other) 

4hree  generall  parts  of  the  same,  viz,  the  premises,  the  habendum^  Vide  40  E.  3. 3. 

and  the  in  cujus  rei  testimonium.    But  hereof  hath  been  spoken  7  H.  7-  ^4* 

at  larffe,  Sect.  1. 4.  4*  40.;  for  Littleton  speaketh  not  here  of  ijb^a  fo|^'^'^ 

the  ddiverie,  but  onely  of  the  context  or  words  of  the  deed.      *  Coddi^'^case! 

(Ant.  6.  a.) 

**  Because  it  is  most  commonly  used.*^    Here  it  appeareth  that  j^  £1;,. 
which  b  most  commonly  used  m  conveyances  is  the  surest  way.  Dier,  34a. 
A'  communi  observantid  non  est  recedendum^  if  minimi  mutanda  1  R-  3* 
sunt  qua  certam  habuerunt  interpretationem.    Magjster  rerum  If^^'^'^^' 

usus.  It  is  provided  by  the  statute  of  38  £.  3.  cap.  4.  30  Ai^ai?'**' 

[23071  that  all  penal  bonds  in  the  third  t^  person  be  void  and 
J  holden  tor  none,  wherein  some  of  our  bookes  [d]  seem  [<r|  40  H^  3.  i. 
to  differ,  but  they  being  rightly  understood,  there  is  no  a  U.  4. 10* 
difference  at  all.  For  the  statute  is  to  be  intended  of  bonds  taken  8£.4'5- 
in  other  courts  out  of  the  realme,  and  so  it  appeareth  by  the  pre- 
amble of  that  act.  And  it  was  principally  intended  of  the  courts 
of  Rome,  and  so  it  i^pearetli  by  justice  Hankford,  in  2  H.  4.  in 
which  courts  bonds  were  taken  in  the  third  person,  so  as  such 
bonds  made  out  of  the  realm  are  void ;  but  other  bonds  in  the 
third  person  are  resolved  to  be  good,  as  wel  as  indentures  in  the 
third  person^  by  the  opinion  of  the  whole  court  in  8  E.  4.(1) 


Sect.  372. 

HTHE  making  of  an  indenture  in  the  first  person  is  as  in  this  fornU 
(Le  feasance  de  indenture  en  le  primer  person  est*  come  en  tiel 
forme).  To  all  Christian  people  to  wnom  these  presents  indented  shall 
come,  A.oi  B.  sends  greetmg  in  our  Lord  God  everlasting.  Know 
yee  mee  to  have  given,  granted,  and  by  thi^  my  present,  deed  indented 
confirmed  to  C.  of  D.  such  land, &c.  Or  thus:  Know  all  men  present 
and  to  come,  that  I  A.  of  JB.  have  given,  granted,  and  by  tnia  my 
present  deed  indented,  confirmed  to  C.  of  D.  such  land,  &c.  To  have 
and  to  hold  (habendum  f  ^T  tenendum),  &c.  npon  condition  following,  8cc« 
In  witnesse  whereof,  as  well  I  the  said  A.  of  B.  as  the  aforesaid  C.  of  D* 
to  these  indentures  have  interchangeably  put  our  seales.  Or  thus:  In 
vntnesse  whereof  I  the  aforesaid  A.  to  the  one  part  of  this  indenture 

have 

*  come  not  in  L.  and  M.  or  Roh.    f  et  tenendum,  not  in  L»  and  M,  or  Jloh. 


(1)  See  Mr.  Reeves's  accurate  and  learned  History  of  the  English  Law, 
vol.  2.  p.  67. 
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have  put  my  seale  (in  cujus  ret  testimonium  %  ego  prtefatus  A.  uni  parti 
kufus  indenture  sigillum  meum  apposui),  and  to  the  other  part  of  the 
same  indenture  the  said  C.  of  JD.  hath  put  his  seale,  &c. 

IJ  ERE  Littleton  sets  down  three  formes  of  deeds  indented  in 

the  first  person,  brevis  via  per  exempUif  longa  per  prmceptd. 

It  is  requisite  for  everie  student  to  get  presidents  and  approved 

Vide  Sect.  371.   tbrmes  not  onelj  of  deeds  according  to  the  example  of  Littleton^ 

but  of  fines,  and  other  conveyances,  and  stssurances,  and  spe- 
cially of  good  and  perfect  pleaiding,  and  of  the  right  entries,  uid 
formes  ox  judgements,  which  will  stand  him  in  great  stead,  both 
while  he  studies,  and  after  when  he  shall  give  counsell.  It  is  a 
safe  thing  to  follow  approved  presidents,  for  nihil  simul  inventum 
estf  4"  perfectum. 

Sect.  373. 

^  N  JD  it  seemeth  that  such  indenture  which  it  made  in  the  first  person 
(tiel  indenture  ||  que  est  fait  en  le  primer  person)  is  as 

food  in  laWf  as  the  ^^  indenture  made  in  tne  third  person^  when  r^SOfl 
oth  parties  have  put  to  this  their  seales ;  for  if  in  the  indenture  L  b.  J 
made  in  the  third  person,  or  in  the  first  person,  mention  be  made 
(car  *  Bi  en  Tindenture  fait  en  le  tierce  person,  ou  en  le  primer  person^ 
f  mention  soit  fait)  that  tlie  grantor  onely  hath  put  his  seale,  ana  not  the 
groMtee,  then  is  the  indenture  onely  the  deeaqf  the  grantor.  But  where  men- 
tion is  made  that  tJie  grantee  hat n  put  to  his  seale  to  the  indenture,  S(c.  (Mes 
Tour  mention  est  fait  que  le  grauntee  ad  mis  §  son  seale  a  I'indenture, 
Sec.)  then  is  the  indenture  as  well  the  deed  of  the  grantee  as  the  deed  of  the 
grantor.  So  is  it  the  deed  of  them  both,  and  also  each  part  of  the  inden- 
ture is  the  deed  of  both  parties  in  this  case. 

(3  lost  673.       IT  E  R  E  is  to  be  observed,  that  albeit  the  words  in  this  inden- 
Ant.  5a.  b.  ture  be  onely  the  words  of  the  fisoffi>r,  yet  if  the  feoffiee  put 

a  Roll.  Abr.ss.)  his  seale  to  the^  one  part  of  the  indenture,  it  is  the  deed  ef 

them  both.  And  in  this  speciall  case  to  make  it  the  deed  of  the 
feofiee,  it  appeareth  by  Ltttieton,  that  mention  must  be  made  in 
the  deed,  that  hee  hath  put  to  his  seale,  for  that  he  is  no  way 
made  partie  to  make  k,  being  made  in  the  first  person,  but  onely 
by  the  clause  of  putting  his  seale  thereunto.  Otherwise  it  is  of 
A  deed  indented  »  the  third  person  as  b^ore,  it  appeareth,  for 
there  hae  is  made  partie  to  the  deed  in  the  beginning.  And  lAi* 
ileton'B  rule  is  trucj  that  every  part  of  an  indenture  is  the  dede 
of  both  parties ;  for,  as  it  hath  be^e  said,  both  parts  make  but 
one  deeo  in  law  in  ibat  case. 

t  ^0  pnefatus  A.  not  in  L«  and  M.        *  si  not  in  L.  and  M.  or  Roh. 
or  Roh.  t  si  cuided  in  L.  cmd  M.  and  Roh, 

II  <)ue  est,  110^  in  L.  and  M.  or        §  son  seale  not  in  L*  and  M-  or 
Roh.  Roh. 


Sect. 
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Sect.  374. 

A  L  SO  if  an  estate  bee  made  by  indenture  to  one  for  terme  of  his  Hfe^ 
the  remainder  to  another  in  fee  upon  a  certaine  condition,  S^c.  and 
if  tlie  tenant  for  life  have  put  his  seak  to  the  pari  of  the  indenture,  and 
after  dieih,  and  he  in  the  remainder  entreth  into  the  land  by  force  of  his 
remainder,  Sfc.  in  this  case  he  is  tied  to  performe  all  the  conditions  com-' 
prised  in  the  indenture,  as  the  tenant  for  life  ought  to  have  done  in  his  life 
time,  and  yet  he  in  the  remainder  never  sealed  any  part  of  the  indenture. 
But  the  cause  is,  for  that  inasmuch  as  he  entred  and  agreed  to  have  the 
lands  by  force  of  the  indenture,  hee  is  bound  to  performe  the  conditions 
within  the  same  indenture,  if  he  will  have  the  land,  a;c, 

**  TJPON  a  certaine  condition,  SfC."    Here  by  this  f^c.)  is  (i  Roll.  Abr. 

implied,  that  the  condition  in  this  case  doth  extena  both  ^^a*  474-) 
to  the  estate  for  lifd,  and  to  the  remainder,  but  by  speciall  limi- 
tation it  may  ex.tend  to  any  one  of  tliem,  and  not  to  the  otheri 


yet  .  ^   . 

lands  by  force  of  the  (i) indenture,  he  is  bound  to  per- 

[23  ]^n  forme  the  conditions  contamed  in  the  t3*  indenture.  (^  ^ro.  340. 

'I  And  here  is  also  a  diversitie  to  be  understood,  that  any  399-  6^0 

estranger  to  the  indenture  may  take  by  way  of  re-  (3  Inst  <^.) 

mainder,  but  he  cannot  in  this  case  take  any  present  estate  in  (3  RoU.  Abr. 

possession,  because  he  is  an  estranger  to  the  deed  (1)  *•  ^^') 

If  A»  by  deed  indented  betweene  him  and  B.  letteth  lands  to  50  £.  3.  as. 

B,  for  life,  the  remainder  to  C  in  fee,  reserving  a  rent,  tenant  3  ^  ^j  ft^-  b- 

for  life  dieth,  he  in  the  remainder  entreth  into  the  lands,  he  shal  ^ ![  S™ !S\^ 

be  bound  to  pay  the  rent,  for  the  cause  and  reason  before  yeelded  ^   V/*** 

by  Littleton.  An  indenture  of  lease  is  engrossed  betweelie  A.  of  ?  ^  g^^g'  ^ 

the  one  part,  and  D.  and  R.  of  the  other  part,  which  purporteth  y^^^  ^  ^ '  ^ 

a  demist  for  yeares  by  A.  to  D.  ftnd  R.    A.  sealeth  Mid  'deli-  w,  13. 
^ereth  the  iaaenture  to  D.  and  D.  «ealelh  the  counterpart  to 
A.  but  JR.  did  not  seale  and  deliver  it.    And  by  the  same 

indenture 


(1 )  So,  where  three  were  enfeoffed  by  deed,  and  there  were  several  covenants 
in  the  deed  on  the  part  of  the  feoffees,  and  only  two  of  the  feoffees  sealed  the 
deed,  the  third  entered  and  agreed  to  ^e  estate  conveyed  by  the  deed,  he  was 
bound  in  a  writ  of  covenant  by  the  sealine  of  histrompanions.  ^  RoH.  Rep,  63. 
T^In  38  Ed.  3.  p.  g.  it  is  said,  that  if  liana  is  leased  to  two  for  years,  and  only 
one  puts  his  seal,  but  the  other  agrees  to  tlie  lease,  and  enters,  and  takes  the 
orofits  with  him,  he  shall  be  chiur^ed  to  pay  the  rent,  lhou«h  he  has  not  put 
nis  seal  to  the  deed;  but  if  there  is  a  condition  comprised  m  the  deed  which 
is  not  parcel  of  the  lease,  but  a  condition  in  gross,  if  he  does  not  put  his  seal 
to  the  deed,  though  he  is  party  to  the  lease,  he  is  not  party  to  the  conditron,^ 
— [Note  141.] 

(1)*  In  Salter  v.  Kidgly,  Carth.  76.  lord  chief  justice  Holt  hdd,  that  a 
par^  to  a  deed  cannot  covenant  with  one  who  is  no  party  to  it ; — ^but  that 
one  who  is  no  party  to  a  deed  may  covenant  with  one  ^'ho  is  a  party,  and 
oblige  himseU*  by  sealing  of  the  deed. — [Note  142.] 


231. a.  SSl.b.]  Of  Estates        L.3.  C.5.Sect.375* 

indenture  it  is  mentioned,  that  D.  and  R.  did  grant  to  be  bound 
to  the  plaintife  in  20  pound  in  case  that  certaine  conditions  com- 
prised in  the  indenture  were  not  performed.  And  for  this 
so  pound  A.  brought  an  action  against  2).  onely,  and  shewed 
forth  the  indenture.  The  defendant  pleaded,  that  it  is  proved 
by  Uie  indenture  tluit  the  demise  by  indenture  was  made  to  D.  and 
R,  whidi  /Z.  is  in  full  life,  and  not  named  in  the  writ,  judgment 
of  the  writ.  The  plaintife  replyed,  that  R.  did  never  sesle  and 
deliver  the  indenture,  and  so  his  writ  was  good  against  2>.  sole. 
And  there  the  counsell  of  the  plaintife  took  a  diversitie  betweene 
a  rent  reserved  whidi  is  parceil  of  the  lease,  and  the  land  charged 
therewith,  and  a  summe  in  grosse,  as  here  the  twenty  pound  is ; 
for  as  to  the  rent  they  agreed  that  by  the  agreement  of  R,  \o 
the  lease,  he  was  bound  to  pay  it,  but  for  the  ao  pound  that  is 
a  summe  in  grosse,  and  collateral  to  the  lease,  and  not  annexed 
to  the  land,  and  groweth  due  only  by  the  deed,  and  therefore  R* 
said  hee  was  not  chargeable  therewiUi,  for  that  he  had  not  sealed 
and  delivered  the  deed*  But  inasmudi  as  he  had  agreed  to  the 
lease  which  was  made  by  indenture,  he  was  chargeable  by  the 
indenture  for  the  same  summe  in  grosse ;  and  for  that  R.  was 
not  named  in  the  writ,  it  was  adju^^d  that  the  writ  did  abate. 

'*  To  have  the  landSf  SfcJ*  Here  is  implyed  an  ancient 
maxime  of  the  law,  viz,  Qiii  sentU  commodum  sentire  debet  et 
onuSf  et  transit  terra  cum  (mere. 


^*2!'If-?  Sect.  375. 

(I  Rep.  38.) 

A  It  SO  if  a  feoffment  bee  made  by  deed  poll  upon  condition,*  and 
•^^  for  that  the  condition  is  not  vetfdrmed  the  feoffor  entreth  and  getteih 
the  possession  of  the  deed  poll,  if  the  feoffee  brings  an  actioti  for  this  entrie 
t^atnst  the  feoffor,  it  hath  beene  a  question  if  the  feoffor  may  plead  the 
condition  by  the  said  deed  poll  agatnst  the  feoffee.  And  some 
have  said  k^  he  cannot,  inasmuch  as  it  seemes  unto  them  that  a  T^SlTI 
deed  poll,  and  thepropertie  of  the  same  deed  bdongeth  to  him  to  I  b.  J 
whom  the  deed  is  made,  and  not  to  him  which  mafceth  the  deed. 
And  inasmuch  as  such  a  deed  doth  not  appertaine  to  the  fecffor,  it  seemes 
unto  them  that  he  cannot  plead  it  f.  And  others  have  said  the  contrary, 
and  have  shewed  divers  reasons.  One  is,  If  the  case  were  such,  that  m 
an  action  betweene  them,  if  the  feoffee  pleade  the  same  deed,  and  shew  it 
to  the  court  (si  le  feoffee  pleder  mesme  le  fait,  et  monstre  4*  est  t  al 
court),  in  this  case  insomucn  as  the  deed  is  in  court,  the  feoffor  may  shew 
to  the  court  how  in  tlie  deed  there  are  divers  conditions  to  be  performed  of 
the  part  of  the  feoffee,  8^c.  and  because  they  were  not  performed  he  entred, 
Sfc,  (le  feoffor  poit  monatrer  al  court  coment  en  le  fait  sont  divers  con- 
ditions d'estre  performes  ||  de  le  part  le  feoffee,  &c.  et  pur  ceo  que  iLs  ne 
fiieront  performes,  il  enter,  Sec.)  and  to  this  he  shall  be  received.    By  the 

same 

*  Sfc.  added  in  L.  and  M.  and  Roh.         ||  de  le  part  le  feoffee,  &c.  et  pur 

1 4*c.  added  in  L.  and  M.  ceo  que  ils  ne  fueront  performes,  not 

4.  ceo,  {It  L.  and  AI.  and  Roh.  in  L.  and  M.  or  Roh. 
J  est  not  in  L.  and  M.  or  Roh. 


L.3.  C.5.  Sect.376.    upon  Condition.     [231. b.  232.a. 

same  reason  when  the  feoffor  hath  the  deed  in  hand,  and  shew  this  to  the 
court,  he  shall  well  be  received  to  pleade  it  (il  serra  §  bien  resceive  de  ceo 
pleder),  8fc,  and  namely  when  the  feoffor  is  privy  to  the  fsit,  for  hee  must 
be  privie  to  the  deed  when  he  makes  the  deed  (car  %  covient  estre  privie 
al  fait  quant  il  fist  le  fait),  Sfc\ 


stct, 
340- 


IJ E RE  the  latter  opinion  is  cleere  law  at  this  day,  and  is  Lit'  [«]  Vid.  a 
tleton^B  owne  opinion  [a],  as  before  hath  beene  observed.       >7o.  30^. 

**  Have  shewed  divers  reasons** 

Felix  qui  potuit  rerum  cognoscere  causas. 
£t  ratio  melior  9emper  preevalet. 

''  Insomuch  as  the  deed  is  in  courts  SfcJ^    And  herewith  doe  34  £•  3-  73* 

agree  [6]  many  authorities  in  law.    [c]  And  if  the  deed  remaine  45  £•  3*  Afon- 

in  one  court,  it  may  be  pleaded  in  another  court,  without  shewing  *''"**  **"  ^^'' 

forth ;  quia  lex  non  cogit  ad  in^)ossibilia*  r^j  ^q  j^^  ^[ 

lib.  5.75.  b.  Wjnpark's  case.  [c]  la  H.  4.  8.  43  £.  3.  37.  Wymark*8  c&sc» 
ubi  sopra.  38  H.  6,  Q.  41  Am.  ag.  13  U.  4.  8.  7  U.  4.  39.  1 1  H.  4. 73. 
45  £.3.  11.      F.  N.  B.  343- 

"  Of  the  part  of  the  feoffee,  Sfc"  Here  also  is  implyed  if  the 
condition  be  to  be  peiformed  on  the  part  of  the  feoffor  or  by  a 
stranger ;  and  it  is  to  be  understood  that  when  a  deed  is  shewed 
forth  to  the  court,  the  deed  shall  remaine  in  court  all  that  tearm 
in  the  custody  of  the  custos  hreoium,  but  at  the  end  of  the  tearme 
(if  the  deed  be  not  denied)  then  the  law  adjudgeth  the  deed  in 
the  custody  of  the  par^  to  whom  it  belongeth,  for  a  man's  evi- 
dences are  as  it  were  the  sinewes  of  his  land.  But  if  the  deed  (5  Rep.  75, 76.) 
be  denied,  then  the  deed  in  judgment  of  law  remaineth  in  court 
untill  the  plea  be  determined  (i).  The  residue  of  this  section 
needeth  00  explication. 


r232T  »-  Sect.  376. 

ydLSOiftwo  men  doe  a  trespasse  to  anotlier,  who  releases  to  one  of 
them  by  Ms  deed  all  actions  personalis,  and  notwithstanding  sueih 
an  action  ojr  trespasse  against  the  other,  the  defendant  may  wel  shew  ithat 
the  tremasse  was  done  by  Mm,  and  by  another  Ms  fellow,  and  that  the 
plainiife  by  Ms  deed  (wnich  he  shewetn  forth)  released  to  Ms  fellow  all 
actions  personals  (et  que  le  plaintife  per*  son  fait  que  il  monstre  avant 
relessa  a  son  companion  touts  actions  personals),  and  demand  the  judged 

ment, 

§  de  ceo  added  in  L.  and  Af.  *  son— le,  L.  and  M.  and  Roh. 

f  il  added  in  L,  and  M,  and  Roh. 


(1)  But  after,  though  the  jury  find  the  deed  not  to  be  the  deed  of  the  party, 
yet  will  not  the  court  on  motion  detain  the  same,  but  will  order  it  to  be  de- 
livered to  the  party  that  brought  it  into  court.  2  Sid.  131.  Yid.  Salk.  215. 
Note  to  the  1  Uh  eiiftoTr.— [Note  143.] 


832.  a.]  Of  Estate*  L.  3.  C.  5.  Sect^  376- 

memtf  tfc*  and  yet  such  deed  belongeth  to  his  fellow  and  not  to  him.  But 
because  hee  may  have  advantage  by  the  deea,  if  he  will  shew  the  deed  to 
the  court,  he  may  well  plead  this  (mes  pur  ceo  <}U6  il  poit  aver  advantage 
per  le  fait,  si  voit  monstrer  le  fait  al  court  il  poit  f  ceo  bien  pleder), 
4rc.  By  the  same  reason  may  the  feoffor  in  the  other  ease,  when  he  ought 
to  have  advantage  by  the  condition  comprised  within  the  deed  poll  (per 
mesme  le  reason  j:  poit  le  feoffor  en  Tauter  cas,  quant  ^ii  doit  aver 
advantage  per  le  condition  ||  compris  deins  te  fait  poll  %  ). 

s7  £.  3. 83.  ^*TF  itoo  men  doe  a  trespasse  to  another^  Sfc"    Here  by  this 

'3  ^  ^  *'  section  it  is  to  bee  understood,  that  when  divers  doe  a  tres- 

ai  £.  4.  79.  F^**^'  the  same  is  jovnt  or  severall  at  the  wil  of  him  to  whom  the 

93  E.  4. 7.  wrong  is  done,  yet  if  he  release  to  one  of  then,  all  ate  discharged, 

a  H.  6. 15.  because  his  own  deed  shall  be  taken  most  strongly  against  him- 

^^  u'  f '  ^^'  selfe,  bat  otherwise  it  is  in  case  of  appeale  of  death,  6ce*    As  if 

ArbUruiiaiLii  ^^^  ^^^  ^^^^^  joyntly  and  severally  bounden  in  an  obli^^ation,  if 

9  R.  3. 9.  a.  the  obligee  release  to  one  of  them,  both  are  dischai^;ed ;  and 

14  U.  8. 10.  seeing  the  trespassers  are  parties  and  privies  in  wrong,  the  one 

M  H.  8.  tit  Es'  ghall  not  plead  a  release  to  the  other  without  shewing  of  it  forth, 

5^5*6*18*96'  ^^^  *®  ^®^®  appertmne  to  the  other  (i). 

{ 1 1  Rep.  5,    9  Roll.  Abr.  41 9.    Hob.  66.    9  Sid.  41 .    Ant.  195.  b.) 

If 

t  pur  added  in  L.  and  M.  ||  compris  not  in  L,  and  M,  or 

I  poit  le  feofTor  not  in  L,  and  M.  Roh. 

or  Roh.  f  8^c,  added  in  L.  and  M.  and-Roh. 
§  le  feoffor,  in  L.  and  M.  and  Roh. 


(1 )  36  H.  6.  T»  Barre^  37.  Obligee  made  an  acquittance  to  one  obligor,  tohick 
vjos  dated  before  the  obligation,  but  was  delivered  qfUrtoards ;  the  otner  obligor 
pleads  this  in  bar^  and  U  was  adjudged  a  good  plea  in  bar.  Nota,  eatA  was 
bound  in  the  entirety,  therefore  it  was  joint  and  several.  34  It.  6.  So  in  the 
case  of  the  king,  tfhe  releases  to  one  of  the  obligors,  the  other  shall  take  advantage. 
5  Rep.  56,  contra. — And  as  a  release  in  deed  to  one  obligor  discharges  the  other, 
so  oja  release  in  law,  as  8  Rep.  1 36.  Needham's  case.  A  woman  obligee  marries 
the  obligor,  that  is  another  sort  of  discharge,  364.  b. — But  17  Car.  ^.  R.  two 
were  boundjointly  and  severally.  Theplainttfe  sued  both,  and  afterwards  entered 
a  retraxit  against  one;  whether  that  discharged  the  other  was  the  question. 
Berkley  said  it  was,  for  it  amounts  to  a  release  in  law,  cu  the  plaintife  con/esses 
thereby  that  he  had  not  cause  of  action,  and  therefore  he  cannot  have  judgment, 
as  in  Hickmofs  case,  9  Rep.  and  retraxit  is  a  bar  to  an  action  ;  and  the  jSainttfi* 

Sr  his  own  a^  has  altered  the  d^  from  joint  to  seoeral,  and  therefore  the  other 
all  have  advantage  of  it,  Co.  Inst,  contra ;  for  a  retraxit  is  only  in  the  nature 
of  an  estoppel ;  and  tJierefore  the  other  shaU  not  have  advantage ;  neither  is  it  a 
release',  though  it  be  in  the  nature  of  a  release ;  and  if  the  obltgee  sues  both,  and 
^hen  covenants  with  one  not  to  sue  farther,  that  is  in  the  nature  qfa  release,  but 
the  other  shall  not  take  advantage qf  it;  andin  si  H.6.  it  is  said,  that  there 
musi  be  an  actual  release  to  one  obligor  to  discharge  the  other.  See  March. 
Rep.  165.—  Pas.  18  Car.  Hannan  v.  KoU.  The  obSgee  rdeases  to  one  obligor ; 
the  other,  in  consideration  qf  the  forbearance,  underimes  to  pay,  and  in  an  action 
upon  the  case  the  matter  wcu  found  specially  i  and  Rolls  argued,  that  the  debt 
pms  not  absolutely  discharged,  but  only  sub  modo,  viz.  tfthe  other  can  have  the 
release  to  plead,  and  because  the  forbearance  was  a  good  consideration.  But  the 
i^ourt  was  qf  opinion,  that  the  debt  was  absobttdy  discharged,  and  there/ore  the 
consideration  was  insufficient. — See  Hobart,  Rep.  70,  Parker  v.  sir  John  Law- 
rence. 


L.3-  C, 5. Sect.377.     upoo  Condition.      [232. a.  232. b. 

If  aa  action  of  debt  upon  an  obligation  bee  broagbt  against  an  1 3  £.  s.  tit. 

heire^  he  maypleade  in  barre  a  release  made  by  the  obligee  to  the  MoMtraiw 

executors^    But  albeit  the  deed  beloiij[(  to  another,  yet  must  he  (pi^4^f  ^'. 

shew  it  forth,  for  both  of  them  are  pnvie  to  the  testator.  pyer,  344. 

6  Hep.  7. 

«  By  the  same  reawn!'    Ubi  oadem  ratio,  ibi  idem  jus.  *o  ^P-  93»  t) 


Sect.  377. 

Ah  so  if  the  feoffee  granteth  the  deed  to  the  feoffor,  such  grant  shall 

bee  good,  and  then  the  deed  and  the  propertie  thereof  behngeth  to 

the  feoffor,  ^c.    And  when  the  feoffor  hath  the  deed  tn  hund,andis 

pleaded  to  the  court  (Et  quant  le  feofTor  ad  le  fait  en  poigne,  et  *  est 

!>lead  al  court),  it  shall  be  rather  intended,  that  he  commeth  to  the  deed  by 
awfull  meanes,  then  by  a  wrongfull  mean.  Ajid  so  it  seemeth  unto  them, 
that  the  feoffor  may  wel  plead  such  deed  poll  which  compriseth  the  condition, 
4rc.  if  he  hath  the  same  tn  handf.  Ideo  semper  qussre  de^dabiis^  quia 
per  rationes  pervenitur  ad  legitimam  rationem,  8lc. 

"  fTHE  propertie  qfthe  deed  bdongeth  to  thefeaffbr."    Hereby  (1  Rep- 1.) 
It  appeareth  that  a  man  may  give  or  grant  his  deed  to 

[23271  Ai^^'^^'  ^^  ^u^  A  grant  by  paroU  is  good.    1:9*  And  (Ant.  214.  a. 

jj   J  it  is  also  implied,  that  if  a  man  hath  an  obligation,  ^S^,?^;*®^' 

though  he  cannot  grant  the  thing  in  action,  yet  bee  may  45^84    ,  Sid! 

give  or  grant  ue  deed,  viz.  the  parchment  and  waxe  to  another,  ^iJi^  ^i^^) 
who  may  cancell  and  use  the  same  at  his  pieasuve  (1). 


*  est~~ceo,  in  L.  and  M-  and  Roh.        t  S^c.  added  in  L.  and  M.  and  Roh. 

^■^i^M  I  I  11  I  .  .  Ml.,       I  ■  ■  ,11  ———I— 

I 

rence.  In  trespass  against  three,  they  divided  on  the  pleading.  Judgment  against 
one.  Then  he  entered  a  noli  prosequi  against  the  ttoo  others ;  it  was  held  to  be 
no  discharge  to  him  against  whom  judgment  was  nad;Jbr  as  io  him,  the  action 
Wiu  determined  by  ihejudgmenty  and  the  others  are  divided  from  him^  and  not 
subiect  to  the  damages  recovered  against  him ;  but  a  noli  prosequi,  or  non^suit 
be/ore  judgment  against  one,  would  discharge  aU,  Lord  Nott.  MS.~[NotQ  ^44*] 
(1)  it  is  to  be  observed,  Uiat  the  king  was  always  an  exception  to  this  rule ; 
for  he  might  always  ekher  grant  or  receive  a  chose  in  action  by  assignment. — 
The  reason  why,  by  the  strict  rules  of  the  common  law,  a  chose  in  action  cannot 
be  assigned  or  granted  over,  was,  that  it  was  thought  to  be  a  great  encourage- 
ment to  liti^ousness  if  a  man  were  allowed  to  make  over  to  a  stranger  his  right 
of  going  to  law.  But  this  nicety  is  now  disregarded :  though,  in  compliance 
with  the  ancient  principle,  the  form  of  assigning  a  chose  tn  aetion  is  in  the 
natiue  of  a  declaration  of  trust,  and  an  agreement  to  permit  the  assignep  to 
make  use  of  the  name  of  the  assignor,  in  order  to  recover  the  possession.  And 
therefore,  when,  in  common  acceptation,  a  debt  or  bond  is  said  to  be  assigned 
over,  it  must  stiU  be  sued  in  the  original  creditor's  name ;  the  person  to  whom 
it  is  transferred  beins  rather  an  attorney  than  an  assignee :  and  our  courts  of 
equity,  considering  that  in  a  commercial  country  almost  all  personal  property 
must  necessarily  lie  m  contract,  will  protect  the  assignment  of  a  cAos^  m  action, 
as  much  as  the  law  will  diat  of  a  chose  in  possession.  Dyer,  30.  Br.  Ab.  tit. 
Chose  in  Action.    3  P.  W.  \qq.    2  Big.  Com.  Ch.  ao.-4[Note  145.] 
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*'  //  shall  be  rather  intended^  Ihat  he  commelh  to  the  deed  hy  latO' 
Jull  meaneSf  than  hy  a  Horongfiill  meanJ*     Omnia  prestimuntur^ 
legitime  factaj  donee  probetur  in  contrariutn.    Injuria  non  pne^ 
sumitur. 

**  Qiuere  de  dubiis,**    There  be  three  kinds  of  unhappie  men. 

1 .  Qui  scU  Sf  non  docet^  Hee  that  hath  knowledge  and  teacheth 
not. 

2.  Qui  docet  S^  non  vivit,  He  that  teacheth,  and  liveth  not 
thereafter. 

3.  Qui  nescit,  Sf  non  interrogate  He  that  knoweth  not,  and 
doth  not  enquire  to  understand.  Therefore  Littleton  saith, 
Quiere  de  dubiis, 

Infdix  cujus  nuUi  sapientia  prodest. 
Infelix  qui  recta  docet,  cum  vivit  iniqu^, 
Infelix  qui  pauca  sapit  spemitque  doceri, 

'<  Quia  perrationes  perveniturad  legitimam  rationemJ*  For 
Ratio  est  radius  divini  himinis.  And  by  reasoning  and  debating 
of  grave  learned  men  the  darknease  of  ignorance  is  expelled,  and 
by  the  light  of  legall  reason  the  right  is  discerned,  and  tliereupon 
judgment  given  according  to  law,  which  is  the  perfection  of  rea- 
son. This  is  of  Littleton  here  called  kgitima  ratioj  whereunto 
no  man  can  attaine  but  by  long  studie,  often  conference,  long 
experience,  and  continual!  observation. 

Certaine  it  is,  that  in  matters  of  difficultie  the  more  seriously 
they  are  debated  and  argued,  the  more  truely  they  are  resolved, 
and  thereby  new  inventions  justiy  avoided.  ' 

Inter  cuncta  leges^  Sf  percunctabere  dodos* 


Sect.  378. 

JP STA  TES  which  men  have  upon  condition  in  hwy  are  such  estates 
which  have  a  condition  by  the  law  to  them  annexed,  albeit  that  it  be 
not  specified  in  writing.  As  if  a  man  grant  by  his  deed  to  another  the 
office  ofparkership  oj  a  park,  to  have  and  occupie  the  same  office  for  terme 
of  his  life  the  estate  which  he  hath  in  the  office  is  upon  condition  in  law, 
to  witp  that  the  parker  shall  well  and  lawfully  keepe  the  parke,  and  shall 
doe  that  which  to  such  office  behngeth  to  doe^  or  otherwise  it  shall  be 
lawful  to  the  grantor  ana  his  heires  to  oust  him^  and  to  grant  it  to  another 
if  he  willy  Sfc.  And  such  condition  as  is  intended  oy  the  law  to  be 
annexed  to  any  things  is  as  strong  as  if  the  condition  wer^put  in  writing 
(fiicome  la  condition  fuissoit  mis*  en  iescript). 

"  QONDITION  in  &iiv,  SfC.**    Littleton  having  spoken  of 
conditions  in  deed,  now  according  to  his  owne  division 
eommeth  to  speake  of  conditions  in  law. 

^'  That  it  be  not  specified  in  tmiting.*'  A  condition  in  law  is  that 

which 
*  ou  mustre,  added  in  L,  and  M.  and  Roh. 
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which  the  law  intendeth  or  implyeth  without  expresse  words  in 
the  deed. 

rg<3o-\      t3- "That tkeparker shall weU and laxv/uUffkeepe the  CA"«-«»-"5-^ 
:        P^rke  (que  le  parker  bien  et  loyalment  gardera  le  J^^,*;';  «»•*'• 
•-  "•  -^  Mfke),  4-c."    Parke,  this  should  be  wntten  parque,  ^i^^j'bq. 
which  is  ^French  word,  and  gignifieth  that  which  we  vulgarly  huk.  86. 87.) 
call  a  parke,  of  the  French  word  parauer,  to  imparke,  to  inclose. 
It  is  called  in  Domesday,  Parous.    In  law  it  signifieth  a  great 
quantity  of  ground  inclosed,  priviledged  for  wdd  beasts  of 
chase  by  prescription,  or  by  the  king's  grant.  k.    ,„„ 

The beaats  of  parque,  or  chase,  properly  extend  to  thebucke,  (8  ^p.  136.) 
thedoe,thefoxe,themarten,theroe,butmacommonandleg«ll  (F.N.B. i64.d.) 

sensctoallthebeasttoftheforrest.    There  be  both  beasUiuid 

fowles  of  the  warren.  Beasts,  as  hares,  comes,  and  roes  called  (sRep.  104. b) 

in  records  m  Capreofi.  Fowles  of  two  sorts,  viz,  Termfres  and  [«qHULi3E.3- 

"^^.  ^  ierrLes  of  two  sorts  SUrestr^  «.d  C<^^:  f-^uT 

Campestres,  as  partridge,  quaile,  raile,  Sec.  SdTettra,  as  pn«ant,      ^    ,g  ^ 

woodcoeke, &c.  ^««iti/««,a8mallard,herne,*c.whereofIhave 

seen  in  this  record  £•]:  Rex  concessU  Johanm  de  Bcccrly  Arms-  H38R3. 

gero  sua  aubd  ipse  ^m  quihuscunque  aintbus  sim  ad  quascunque  B»t.  p.t«^ 

lestias/eras  regU  in  quibmcunque  forestu,  paras  sms  qwAies-  «» 

cmquew)bterit  venari  possU,  et  quosmnquejalcones  possU  per- 

miaere  volare  ad  quascunque  aves  de  warrend  tn  qutbuscunque 

Tt't'  ?Lwed  [e]  by  the  justices  and  the  kingWoun.  l^m^Z^^ 
sell,  that  capreoli,ii  est  roes,  nan  «int  bestia,  de  /««<{,  ^  ?^J^. 
quM  Jugant  alias /eras.    Beasts  of  forrests  be  properiy  h^ 
Ld^  Bucke,  hare,  boare,  and  wolfe,  but  legally  all  wild 

^'^^itteAmA  chase  are  not,  but  a  parke  miKt  be  inclosed. 

The  forest  and  chase  dpe  differ  in  o(Eces  and  lawa :  every 

for«t  is  a  chase,  but  every  chase  is  not  a  forest.    A  subject  v.d.  S^  1. 

may  have  a  forest  by  especiall  grant  of  Uie  kuig,  as  die  duke 

o(  Lancaster  and  abbot  oT  WhitbteloA. 

Ocka 
numao 
sedceri. 

foresta,  hoc  est.ferarum  statio.  ■  .  „„„»„  "P"  3**  ^ 

-^  Pudzdd  or  Woodgdd  is  to,  be  free  from  payment  of  money 
for^S  of  wood  £  any  forest.  But  let  us  now  ,etume  to  our 

''TZ  Section  LitOelon  putteth  an  «"-?>«  <>f\~';J^  iftf ' 
in  tew,  annexed  to  the  oflSce  of  the^  keeper  of  a  park,  but  ttas  4-; 

example  must  be  understood  with  a  disUncUon ;  /»' »f  J«  .t^i*b 
parkJ?  doth  not  attend  on  die  parke  one  or  Wo,  &a  Jay«^»  ^^  ^  >^^,6. 
Uo  forfeiture  of  die  olBce  of  parkership ;  but  if  «i  h«  ^efaul    }^^-^*^^ 
any  deere  be  killed,  and  so  a  damage  to  the  lord,  *«*"»«>'    380. 
fe^ure:  for  (diat  it  may  be  said  once  for  -ll)  """"""l?*,)!  «  «  '. ... 
selfo  without  some  spedall  damag*  is  ^'^^^f'^J^J^  §"'?£  ?C  "  B^^  »'' 
ofiiees,  but  non-user  of  publique  offices  *»•'«*.  <'«°°l™*?ff  I  nCwTc-e.) 
mmist^on  of  justice,  or  die  common  weald.,  is  of  it  selfe  a 

cause  of  forfeiture. 

"  To  otut  him  if  he  M,  Src."    ^^^'>"  ^^^J^^.  ^ 
an  ouster  by  forw  of  a  condition   m  law,  dierefore  it  is  to 

Vot.n.  » 
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be  ieen  in  what  other  ca«e8  the  grantor  may  lawfuUj  eutt  his 
officer  (i). 

There  is  a  divereitie  between  officers  that  have  no  other  profit 
bat  a  collateral!  certain  fee^  for  there  the  grantor  may  dis- 
charge him  of  his  service,  aa  to  be  a  bayl)r>  receiver, 
tS'  surveyor,  auditor,  o^  the  like,  the  exercise  whereof  r2337| 
1 8  £.  4. 8.  2g  im^  labour  and  charge  to  him,  but  hee  must  have  his  I    l    J 

ibid.  93.  ^^^^  <>■*  deroeate  from  hts  owne  grant  to  the  prejudice  of  the 

1 1  Elis.  grantee.  Ana  where  albeit  the  grantee  hath  no  other  profit  but 

I^er,  285.  his  fee,  yet  that  fee  is  to  be  perceived  and  taken  out  of  the 
^8  h^l  N  11  P^^^  appertaining  to  the  lord  within  his  office,  for  there  the 
?64!sid.74.8i.)  gnokUn  cannot  discharge  him  of  his  service  or  attendance^  for 
a  RoU.Abr.  155.  that  may  turn  to  the  prejudice  of  the  srantee,  if  the  grantor 
0  Rep.  50.  will  not  orant  the  office  at  all.  But  in  all  cases  where  the  officer 
^^•J^^'  5^*6^  r^qui£edi  his  office,  and  refuseth  to  attend,  ha  loseth  his 
69. 60.61.         office,  fee,  profit,  and  aU. 

There  is  another  diversity  where  the  grantee,  besides  his  oer^ 
taine  fee,  hath  profits  and  availes  by  reason  of  his  office ;  there 
the  grantor  cannot  dischai^e  him  <^  his  service  or  attendance, 
for  Uiat  should  be  to  the  prejudice  of  the  grantee.  As  if  a  man 
doth  grant  to  another  the  office  of  the  stewardship  of  his  courts 
of  his  mannors  with  a  certain  fee^  the  grantor  cannot  dischai|[e 
him  of  his  service  and  attendance,  because  lie  hath  other  pronts 
and  fees  belonging  to  his  office,  which  he  should  lose  if  he  were 
4t  H.  6. 10. 3.  discharged  of  nis  office.  And  as  in  the  case  which  Litikton 
6  £.  6,  bier,  7 1 .  here  putteth  of  die  office  of  the  keeper  of  a  parke,  for  that  hee 

hath  not  onely  his  fee  certaine,  but  profits  and  availes  also,  in 

respect  of  his  office,  as  daece  skiones,  shoulders,  &c«    But  now 

let  us  proceed  and  see  what  other  particular  forfeitures  in  law 

bee  of  this  office  here  spoken  Of  by  IMtletoH,  and  somewhat  of 

conditions  in  law  in  ffenerall. 

(Ant.  54-  •-)  ^^  it  is  to  be  understood,  that  if  any  keeper  kill  any  deere 

15  £.  4. 3.  b.      without  warrant,  or  fell  or  cut  any  trees,  woods,  or  underwoods, 

6j^4*  ^6.         uni]  convert  them  to  his  owne  use,  it  is  a  forfeiture  of  his  office, 

iLvdic^s  enter    f^  the  destruction  of  vert  is,  by  a  meane,  destructiim  of  yeniaon. 

evesque  de  Lon-  So  it  ia  if  he  pull  downe  the  lodge,  or  any  house  within  the  park 

dresSc  Hieron.    for  putting  ot  hay  into  it  for  feeding  of  the  deere  or  such  like^  it 

lib.  9.  fo.  5a  95,  18  a  forfeiture ;  and  the  reason  wherefore  die  office  in  diese  and 

r  n%di  ^  ^^  ^^^^"^  *^^  ^  forfeited  [/}  is,  ^uia  in  quo  quis  ddinquh 

33  E.  I .  coram    »»  ^^  dejure  est  ftumendm* 

rege  inTheaaur.  As  to  conditions  in  law,  you  shal  understand  thev  bee  of  two 
reveMfiede  natures,  that  is  to  soy,  iy  the  common  law, -and  by  statute. 
Dari^an'»caie.  ^^^  fj^icm  by  the  common  Uiw  are  of  two  natures,  that  is  to 
Sir  H^nrif^  ^  ^y*  ^^  ^"®  ■*  fbunded  upon  skill  and  confidence,  the  other 
Nerlii'ftcifte.  witluMit  shili  Or  cenfideoce :  upon  skill  and  confidence,  as  here 
91  E.  4. 90. 93.  the  office  of  paifccrship,  and  other  offices  in  the  next  Section 
O^-mM    flwntioaed,  and  the  like. 

Wit^fthk^s  Touching  conditions  in  law  without  skill,  &c.  some  be  by  ite 

case.  Common  law  and  some  by  the  statute.    By  the  common  law  as 

-  to 

(1)  Since  sir  Edward  Coke's  time,  several  statutes  have  been  passed,  par- 
ticularly 35  Car.  2.  cha.  2.  13  W.  3.  ch.  6.  and  1  An.  ch.  aa.  by  which  aA 
persons  admitted  into  offices  civil  or  military  are  to  take  the  oaths  of  allegiance 
and  supremacy,  otherwise  they  forfeit  their  offices,  and  incur  other  penalties.-^ 
But  with  jrespect  to  Roman  Catholics,  see  post.  391.  a.  note  2.— [Note  146.] 
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to  every  estate  of  tenant  by  tbe  courtesie,  tenant  in  tayle  after 
possibility  of  issue  extinct,  tenant  in  dower,  tenant  for  Hfe» 
tenant  for  years,  tenant  by  statute  merchant  or  staple^  tenant 
bye/^V,  gardian,  &c.  there  is  a  condition  in  law  secretly  an- 
nexed to  their  estates,  that  if  they  alien  in  fee  (j),  &c.  that  he 
in  the  reversion  or  remainder  may  enter,  etsicde  timUihus^  or 
if  they  claime  a  greater  estate  in  court  of  record,  and  die  like. 
Concerning  conditions  in  law  founded  upon  statutes,  for  some 
of  them  an  entrie  is  given,  and  for  some  other  a  recovery  by 
action :  where  an  entrie  is  given,  as  upon  an  alienation  in  mort- 
maine,  &c.  and  the  like :  mere  an  action  is  given,  as  for  waste 
against  tenant  for  life  and  ycares,  and  the  like. 

^'  And  such  condUion  as  is  intended  hy  the  lain  to  he  annexed  to 
any  this^  is  as  strong,  Sfc."   Here  it  is  worthy  the  observation  to 
take  a  view  of  the  divisions  aforesaid  in  some  particular  case.  As 
for  example.    Admit  that  an  office  of  parkershippe  bee  granted  (On.  Car.  379.) 
or  descend  to  an  in&nt  or  feme  covert,  if  the  conditions  in  law  }^'3l  ^1^' 
annexed  to  this  office  which  require  skill  and  confidence  be  not  ^    ^      ' 
observed  and  fulfilled,  the  office  is  lost  for  ever,  because,  as  (Mo!  93. 
Littletan  saith  here,  it  is  as  strone  as  an  expresse  condition.  1  Cra.7. 
But  if  a  lease  for  life  be  made  to  a  fern  covert,  or  an  infant,  and  ^^^'  7*- 
the^  by  charter  of  feoffment  alien  in  fee,  the  breach  of  this  con-  ^^'  ^^'  v 
ditioa  in  law,  that  is^  without  skilly  &c.  is  no  absolute  forfeiture  '^ 

of  their  estate.  So  of  a  condition  in  law  given  by  statute,  whicli 

giveth  an  entrie  <mely.  As  if  an  in&nt  or  feme  covert  With  her 
usband  aliens  by  ohartcr  of  feoffinent  in  mortmaine,  this  is  no 
barre  to  the  infant  or  feme  covert  But  if  a  recovery  be  had 
against  an  infimt  or  fern  covert  in  an  action  of  waste,  there  they 
are  bound  and  barred  for  ever. 

And  it  is  to  be  observed,  that  a  condition  in  law  by  force  of  a 
statute  which  giveth  a  recovery,  is  in  some  cases  more  strong 
than  a  condition  in  law  without  a  recovery.  For  if  lessee  for 
life  make  a  lease  for  yeares,  and  after  enter  into  the  land,  and 
make  waste,  and  the  lessor  recover  in  an  action  of  waste,  he 
shall  avoid  the  lease  made  before  the  waste  done.  But  if  tbe 
lessee  for  life  make  a  lease  for  years,  and  after  ent^  upon  him, 
and  make  a  feoffioient  in  fee>  this  forfeiture  shall  not  avoid  the 
lease  for  yeares.  Nor  in  any  of  the  said  cases  a  precedent  rent 
granted  out  of  the  land  shal  be  avoyded.  For  if  lessee  for  life  (Ant  185.  t.) 
grant  a  rent  otharge,.  and  aft»r  doth  waste,  and  the  lessor  reco- 
Yereth  u  an  action  of  wast,  he  shall  hold  the  land 

P347I  S3*  charged  during  the  life  of  the  tenant  for  life,  but 
g    J  if  the  rent  were  granted  after  the  waste  done,  the 
lessor  sball  avoid  it. 

And 

-  -         -  •  -  -■--        ..-■-■  _^ 

(1)  But  this  must  be  understood  of  an  alienation  which  divests  the  remaindeir 
or  reversion,  as  a  feoffinent,  fine,  or  common  recovery;  but  a  conveyance  by 
lease  and  release,  or  bargain  and  sale,  is  no  forfeiture.  Neither  is  it  a  for- 
feiture of  the  particular  estate,  if  the  reversioner,  or  remainder-man  in  fee, 
joins  with  the  tenant  for  life  or  years  in  making  the  slienation ;  nor  is  his  ^rant 
of  an  advowson,  remainder,  or  any  thing  eke  which  lies  in  grant,  a  forfeiture. 
But  if  a  tenant  for  Ufe  or  years  claims  the  fee,  as  by  jofa^ff  the  mise  upon  the 
mere  right ;  or  if  he  affirms  the  fee  to  be  in  a  Strang,  as  d;|^  acceptmg  a  fine 
sur  Gonuumce  de  droit  come  ceo  ftom  a  stranger,  it  is  a  fprfntur^.  See  post. 
251.  b.  a5«:  a.— [Note  147.3 
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And  the  reason  wherefore  the  lease  for  years  in  the  case 

aforesaid  shall  be  avoyded,  is  because  of  necessitie  the  action 

of  waste  must  be  brought  against  the  lessee  for  life,  which  in  that 

case  must  bind  the  lessee  ror  yeares,  or  else  by  the  act  of  the 

(Ant  64.)  lessee  for  life  the  lessor  should  be  barred  to  recover  locum  vas- 

tatunif  which  the  statute  giveth  (i). 
(Pott.  338.  b.)        If  a  man  hath  an  office  for  life  which  requireth  skill  and  con- 

fidence,  to  which  office  he  hath  a  house  belonging,  and  chargeth 
the  house  with  a  rent  during  his  life,  and  after  commit  a  for- 
feiture of  his  office,  the  rent  charge  shall  not  be  avoyded  during 
his  life,  for  r^ularly  a  man  that  taketh  advantage  of  a  condi- 
tion in  law  shal  take  the  land  with  such  charge  as  he  finds  it. 
And  therefore  Littleton  is  here  to  be  understood,  that  a  condi- 
tion in  law  is  as  strong  as  a  condition  in  deed,  as  to  avoid  the 
estate  or  interest  it  seife,  but  not  to  avoide  precedent  charges, 
but  in  some  particular  cases^  as  by  that  which  hath  beene  said 
appeareth. 
3  H.  7.  ca.  la.        There  be  at  this  day  more  conditions  in  law  annexed  to  offices 
Auditor,  re-    •  than  were  when  Littleton  wrote :  for  example,  for  offices  in  any 
^1  ver,  b«y life,    ^^  touching  the  administration  or  execution  of  j  ustice,  or  clerk- 
cuthrl  master      ''"P  ^^  ^"7  court  of  record,  or  concerning  the  king's  treasure, 
of  the  game,       revenue,  account,  customes,  ainage,  auditorship,  king's  surveyor, 
keeper  or  parker  or  keeping  of  any  of  his  majestie's  castles,  forts,  &c.     For  if 
**^  ^^y  *h  "*jv     ^^y  ^  ^ese  officers  bargaine  or  sell  any  of  the  said  offices  or 
7E.6f  caM.       *"y  deputation  of  the  same,  or  take  any  money  or  profit,  or 
Treasurer,  re-     ^"7  promise,  covenant,  bond,  or  assurance,  to  have  any  money 
ceiTcr, collector,  or  reward  for  the  same,  the  person  so  bargaining  or  selling,  or 
^v'a\^^'   fi ^  ^^**  *^**'  ^^^  *"y  ®**^^  promise,  covenant,  bond,  or  assurance, 
( n  Rep  *^ )     ^^^  ^^^  ^^y  ^<^™^*  ^'8  estate,  but  also  every  person  so  buybg, 
5  £.  6.  ca.  i6.      S^^^^S  ^^  assuring,  be  adjudged  a  disabled  person  to  have  or 
Cro.Car.557.     enjoy  the  same  office  or  offices,  deputation  or  deputations,  &c. 
Cro.  Jac.  386.     and  that  all  such  bargains,  sales,  promises,  covenants,  and 
3  Inst.  154.        assurances,  as  be  before  specified,  shall  be  voide,  except  as  in 
the  said  act  is  excepted. 

Sir  Robert  Vernon^  knight,  being  coferer  of  the  king's  house  of 
the  king's  gift,  and  having  the  receit  of  a  gi^at  summe  of  money 
yearely  of  the  kind's  revenue,  did  for  a  certaine  summe  of  money 
bargain  and  sell  the  same  to  sir  A,  L  and  agreed  to  surrender  the 
said  office  to  the  kins,  to  the  entent  a  grant  might  be  made  to 
sir  A,  who  surrendred  it  accordingly :  and  thereupon  sir  A,  was 
^ch.  13  Jacob!  \yy  t^g  king's  appointment  admitted  and  swome  coferer.  And  it 
^5«-  was  resolved  by  sir  Thomas  Egerton^  lord  chancellour,  the  chiefe 

justice,  and  others  to  whom  the  king  referred  the  same,  that  the 
said  office  was  void  by  the  said  statute,  and  that  sir  A.  was  dis- 
abled to  have  or  to  take  the  said  office,  and  that  no  non  obstante 
could  dispense  with  this  act  to  enable  tlie  said  sir  A,  for  the  rea- 
son and  cause  before  mentioned,  Sect.  180.  And  hereupon 
Lib.  3.  fo.  83.  sir  A»  was  removed,  and  sir  Marmaduke  Darrell  swome  (by  the 
ColshiPs  case,  king's  commandment)  in  his  place.  And  note,  that  all  promises, 
bonds  and  assurances,  as  wel  on  the  part  of  the  bargainor  as  of 

the 


(i)  For  the  recffveru  relates  to  the  time  of  the  toaste  done,  which  is  paramount 
to  the  grant,  but  it  Odes  ndt  relate  to  the  time  of  making  the  estate,  to  avoid 
charges  by  force  of  this  condition  in  laio,  unless  in  the  case  of  a  lease  for  year f^ 
which  is  of  necessity  to  have  the  place  wasted.— Lord  Nott.  MS.— [Note  148.} 


L.3.  C.5.  Sect.  379.     upon  Condition.     [234.a.^S4.b. 

the  bargainee,  are  void  by  the  same  act.    [*]  Nulld  olid  re  [•]  JEnd, 
inagU  Romana  respublica  tnteriitj  quamguod  magistratus  qffkia  fo-  353- 
venalia  erqnt, 

[g]  Juguriha  going  from  Rome  said  to  the  city,  Vale  venaUs  [g]  Salust. 
ciiiias,  moxperiiura  siemptorem  invenias. 

Therefore  by  the  law  of  England  it  is  farther  provided,  that  no  is  R.  a.  ca.  2. 
officer  or  minister  of  the  king  shall  be  ordained  or  made  for  any 
gif^  or  brocage,  favour  or  affection,  nor  that  any  which  pursuetn 
by  him  or  any  other,  privily  or  openly,  to  be  in  any  manner  of 
office,  shall  be  put  in  the  same  office  or  in  any  other,  but  that 
all  such  officers  shall  be  made  of  the  best  and  most  lain'fuil  men 
and  sufficient:  a  lawwortliy  to  be  written  in  letters  of  gold,  but 
more  worthy  to  be  put  in  diie  execution.  For  certainly  never 
shall  justice  be  duely  administred  but  when  the  officers  and 
ministers  of  justice  be  of  such  quality,  and  come  to  their  places 
in  such  manner  as  by  this  law  is  required. 

''  Such  condiiion  as  is  intended  by  the  lato  to  be  annexed  to  any 
ihingy  is  as  strong  as  if  the  condition  toerein  toriting.*'     And  this  Vid.  Sect.  419. 
accords  with  that  ancient  rule,  Utique  Jbrtior  et  potentior  est  4^9*430, 
dispositio  legis  quam  haminis. 


Sect.  379. 

TN  this  manner  it  is  of  grants  of  the  offices  of  steward,  constable,  bede/a~ 
rie,  baylitvick,  or  other  offices,  Sfc.  But  if  such  ojfice  bee  granted  to  a 
man,  to  have  and  to  occupie  by  himself  e  or  his  deputte,  then  if  the  office  bee 
occupied  by  him  or  his  deputie,  as  it  ought  by  the  law  to  bee  occupied,  this 
sufficeth  for  him,  or  otherwise  the  grantor  and  his  heires  may  ouste  the 
grantee,  as  is  aforesaid,  (ou  auterment*  le  grantor  et  ses  heires  poient 
caste  t  le  grantee,  come  est  avantdit) 

"  C  r  E  JVA  R  D"    Of  this  I  have  spoken  before.  a  1  E.  4.  ao. 

^  .  .    PI.  Com.  379. 

"  Constable"  Of  this  likewise  something  hath  beene  (A"^-  6>-  ^) 

[234TI  spolcen  13^  before.     But  a  constable  is  d^en  taken  in  8  £.  4. 6. 
1^   J  tne  law  for  a  warden  or  keeper,  as  Constaoularius  castri  (6  Rep.  59) 
de  Dover  et  5.  portuum ;  for  the  warden  of  the  castle  of 
Dover  and  the  Cinque  ports,  &c.  So  as  in  this  sense  Constabula- 
rku  is  taken  for  CasteUanus,  and  this  is  proved  by  the  statute  [•]  [•]  W.  1.  ca.  7. 
of  ^.  i.ca.  7.  Des  prises  des  Constables  ou  Castdkuns  faitz  des 
outers,  8fc.  And  Magna  Carta,  [h]  c.  19.     Nullus  consiabularius  [q  Magna 
vel  ejus  balUvus  capiat  blada  vel  alia  catalla  alicujus  qui  non  sit  de  Carta,  ca.  19. 
fjilla,  ubi  castrum  suum  siium  est,  Sfc,  Stanford^,  152.  Constahu'  Staunf.  fo.  isa. 
larius  Turris  London,  for  Custos  Turris,  32  H.  8.  ca.  28.     Con-  3«  H.  8.  ca.  a8. 
stable  of  the  Forest,  for  the  Keeper  of  the  Forest. 

"  BedelarieJ'  Bedell  is  derived  of  the  French  word  Beadeau, 
which  signifies  a  messenger  of  the  court,  or  under  baylife,  in 
Latine  BedeUus, 

And  the  oath  of  a  bedell  of  a  manor  is^  that  he  shall  duly  and 

truly 

•  le  grantor^l,  i.  and  M.  and  Rah.      f  ^^  grantee,  not  in  L.and  M.  or  Roh. 

R  3 
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tniljr  exeeole  all  rach  irttadiemBnts  and  other  prooea  at  shall  be 

'*    cted  to  hion  from  ^e  lord  or  iteward  of  hia  couity  and  that 

hiJl  preaent  all  pound  breaches  which  shall  happen 

nAce,  and  all  chattds  w«]rfed>  and  estraycs. 

B^ylimkh!'    Of  Ab  sufficient  hath  beene  said  befoi 


Sect.  380. 

yd  LSO,  estates  of  lands  or  tenements  may  bee  made  upon  condition  in 
law,  albeit  upon  the  estate  made  there  was  not  any  mention  or  re~ 
hearsaU  made  of  this  condition.  As  put  the  case  that  a  lease  be  made  to 
the  husband  ana  wife,  to  have  and  to  hold  to  them  during  the  coverture 
betweene  them ;  in  this  case  they  have  an  estate  for  terme  of  their  two  lives 
upon  condition  in  law,  scU.  if  one  of  them  die,  or  that  there  be  a  divorce 
between  thm,  then  it  shall  oee  lawfullfor  the  lessor  and  his  heires  to 
enter,  Sfc. 

(1  BolL  Abr.       IJ  E  R  E  Littleton  tenneth  words  of  limitation  to  be  conditions 

411.  AnLai4J).  AA  jq  i^w ;  for  his  first  example  is. 
Fotta4S.)  '^ 

**  During  the  coverture  between  them,**  durante  eoooerturd  inter 

SOS*    This  word  (durante J  is  properlj  a  word  of  limitation,  as 

.  durante  viduitatef  or  durante  virginstate^  or  durante  vitdj  ire* 

And  properly  a  condition  in  law  is,  as  hath  beene  said,  where 

37  H.  6. 27.        the  law  createth  the  same  without  any  expresse  words. 

3  £.  3  15*  Dum  also  maketh  'a  limitation;  as  if  a  lease  be  made,  dumsoia 

3  ^*-  ^^         J^'t,  or  dum  sola  et  casta  vixerit*  Dummodo  is  also  a 
4Rep!*^a!)      word  of  limitation ;  as  t3^  dummodo  sokerettalemred*  r2357| 
14  £.9.  ditum.    Qtfamdttt  alsoisaword  of  limilation,  for  if  8  I     •    j 
Onnt,  9a.  man  grant  a  rent  out  of  the  manner  of  2>.  quamdiu  the 

(10  Rep.  43.)      grantor  shall  bee  dwelling  upon  the  manner,  this  is  good,  or 
VaighS:  3a.      y«««^«  ^  benegesserit. 

4  Rep.  33*     37  H.  a.  97.     (^  Hep.  95.)     (Aat.  314.  b.     4  Hep.  3.  a.)    14  £.  t. 
Gnuic»9ft.     (10  Rep.  4a.     Flo.  943.1.    ywofjuuk,^,    4  Rep.  33.)    37  H.  6.  37. 

(9  R«P-  9*) 

10  Am.  4.  And  SO  by  these  words,  cfonec,  quousjucj  usque  ad^  tamdiu, 
6 £.3.8,9.31.    uiicunqufi* 

3  E.  3'  >8. 

f  °H^C  M?'  "  V^^^  qfthem  die,  S^c.**    For  if  any  of  them  die  the  cover- 

Tempi  Ki.       ^^^  ^  dissolved,  and  consequently  the  state  determined  by  the 
Amiiutie,i&o.     limitation* 

11  All.  p.  8.    31  Ass.  p.  18.    36  £.  3.  60.    7  £.4.  16.    9 £.  4.35,36.    9  H.  6.39. 
14  H.  8. 13. 

^  **  Or  that  there  be  a  divorce  between  them,  S^c."  Here  is  a  dis- 
tinction to  be  understood :  for  there  bee  two  kinde  of  divorces, 
•  47  E.  3. 37.  viX'  one  d  vinculo  matrimonii  *,  and  the  other  ^  mensa  et  thoro, 
39  £.  3. 33, 33.  Divorlium  didtur  d  divertendo,  or  divortendo,  auia  vir  dioertUur 
iiH.4.14.76.  ai  uxors.  Dirorees  d  Tinculo  matrimonii  sate  iiieati  Causiprwe* 
i81e!^4.'38!*  coii^radii^,  causd  melds,  causd  impotentia  seu  frigiditatis,  causd 
34H.8.ba9tvda.  offinitatis,  causd  consanguiniiatisy  Sfc,  And  I  reade  in  an  ancient 
Br.  44.    39£.  i.Basiftnl|3i.    33  ISi  4*  tH.  GonsulUt.  5.    6£.  3.  349.    35 £.8.  39. 

record, 
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record,  coram  rege  Termino  Pasch.  30  £.  1.  William  de  Chad" 
tvorthe*s  case>  that  he  was  divorced  from  his  wife,  for  that  he  did 
carnally  know  her  daughter  before  he  married  the  mother ;  all 
which  are  causes  of  divorce  preceding  the  marriage. 

A  mensd  et  thoro,  as  catud  aduUeriiy  which  dissolveth  not  the  (1  Sid.  64. 
marriage  H  vinculo  nuttrimonii,  for  it  is  subsequent  to  the  mar-  1  I^H*  Abr. 
riage.     And  the  divorce  that  LiUleton  here  speaketh  of  is  in-  84>-  8®o.  681.) 
tended  of  such  divorces  [*]  as  dissolve  the  marriage  d  vincido  [*]  Vide  Sect. 
matrimonii^  and  maketh  the  issue  bastard,  because  they  were  ^^* 
not  justa  nuptue*    And  therefore  in  Littleton's  case  though  the  ^  Rep!  ob!    * 
husband  and  wife  be  divorced  causd  aduUeriiy  yet  the  freehold  7  Bep.  42. 
eontinueth,  bebause  the  coverture  continueth.   And  it  is  further  Cro.  Car.  468* 
to  be  understood,  that  many  divorces  that  were  of  force  by  the  \^^  ^^^' 
canon  law  when  LiUleton  wrote,  are  not  at  this  day  in  force;  yi^q^iaJV* 
for  by  the  statute  of  33  H.  8.  ca.  38,  it  is  declared  that  all  per-  32  h.  8.  ca.  38. 
sons  be  lawfull  (that  is,  may  lawfully  marry)  tliat  be  not  prohi- 
bited by  God's  law  to  marry,  that  is  to  say,  that  be  not  prohi- 
bited by  the  Leviticall  degrees. 

A  man  married  the  daughter  of  the  sister  of  his  first  wife,  ainl 
was  drawne  in  question  in  the  ecclesiasticall  court  for  this  mar- 
riage, alleging  the  same  to  be  against  the  canons ;  and  it  was 
resolved  [n]  by  the  court  of  common  pleas,  upon  consideration  [n]  Tr.  3  Jac. 
had  of  the  said  statute,  that  the  marriage  could  not  be  im-  ^f^*  ><>d^* 
peached,  for  that  the  same  was  declared  by  the  said  act  of  '^^*'^  ^^' 
parliament  to  be  good,  inasmuch  as  it  was  not  prohibited  by  (Cont.  1  cro. 
the  Levitical  degrees,  et  sic  de  similibm  (i).  3a8.   Ace.  Mo. 

Sect.  ^7.   Vid.Sid. 
434.) 

- — --    -      —  -  -  -  -  -   -  —  ...      ...         .     ■  -     -  ■ ^  ■ ..    ^  ■ 

(1)  This  passage  exposed  sir  Edward  Coke  to  much  censure. — It  was  struck 
out  of  the  tnird  and  every  following  edition  to  the  ninth.— It  was  restored  to 
its  place  in  that  edition,  and  is  to  be  found  in  all  the  subsequent  editions.^^ 
The  following  account  is  given  of  this  circumstance  in  Bum's  Ecclesiastical 
Law,  vol.  3.  p.  40a.  3d  edit. — '*  There  are  several  degrees,  which,  although 
'<  not  expressly  named  in  the  Levitical  law,  are  yet  prohibited  by  that,  and 
"  by  the  statute  of  38  H.  8.  c.  38,  by  parity  of  reason.  Hence  in  the  case  of 
'<  Wortley  and  Watkinson,  a  consultation  was  granted,  where  one  had  married 
*'  the  daughter  of  the  sister  of  his  former  wife ;  which  (as  sir  John  King  laid 
'*  the  argument)  is  the  same  degree  of  proximity,  as  the  nephew's  marrying 
«  his  fauier*s  brother's  wife ;  and  this  being  expressly  prohibited,  the  other 
**  by  parity  of  reason  is  so  likewise ;  as  it  had  been  declared  E.  16  J.  in  Peii- 
'^  nmgton's  case,  before  the  High  Commissioners.  Which  point  was  again 
**  argued  T.  1'  An.  in  the  case  of  Snowling  and  Nursey,  and  consultation 
**  granted  as  before,  notwithstanding  the  case  of  Richard  Parsons,  ndentioned 
*<  by  lord  Coke,  1  Inst.  235.  in  which  it  was  first  determined  not  to  be  within 
'*  the  Levitical  degrees,  and  prohibition  granted ;  but  a  consultation  being 
*^  awarded  on  debate,  two  years  after,  that  case  is  said  to  have  been  expunged 
**  out  of  llie  First  Institute,  by  order  of  the  King  and  Council.  And  this 
"  was  the  very  point  in  which  (presently  after  the  making  of  the  act)  lord 
"  Cromwell  desired  a  dispensation  for  one  Massey,  who  was  contracted  to  hfc 
**  sister's  dau^ter  of  his  late  wife ;  but  the  archbishop  denied  it,  as  contrary 
**  to  die  law  of  6od,  and  gave  for  reason,  that  as  several  persons  are  prohr- 
'^  bited,  which  are  not  ex{>res8ed,  but  understood  by  like  jprohibition  in  equal 
"  degree;  so  in  this  case,  it  being  expressed  that  the  nepnew  shall  not  nuurrjr 
*^  his  undoes  wife,  it  is  implied,  that  the  niece  shall  not  be  married  to  the 
''  aunt's  husband.  Gibs.  412,  413.  Much  less  can  it  be  doiibted,  whether 
^  the  like  ride  concerning  parity  of  reason,  doth  not  forbid  the  uncle  to 
'^  marry  his  niece,  which,  lAongh*not  expressly  forbidden,  is  virtualljr  j^ro^ 

R  4  <*  hibited 
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Sect.  381. 

A  ND  that  they  have  an  eitate  for  term  of  their  two  lives  is  proved 
thus:  Every  man  that  hath  an  estate  of  freehold  in  any  lands  or 
tenements^  either  he  hath  an  estate  in  fee,  or  tn  fee  taile,  or  for  terme  of 
his  own  life,  or  for  terme  of  another  man's  life,  and  by  such  a  lease  they 
have  a  freehold,  but  they  Jutve  tu>t  by  this  grant  fee^  nor  fee  taile,  nor  for 
terme  of  another's  life,  ergo,  they  have  oji  estate  for  terme  of  their  owne 
lives,  but  this  is  upon  condition  in  lawe  in  forme  aforesaid ;  and 
in  this  case  if  they  shal  do  wast,  the  feoffor  shall  t^  have  a  writ  PSSSTl 
of  waste  against  them,  supposing  by  his  writ,  qu6d  tenet  &d  [^  i^  J 
terminum  vitee,  8cc.  *  but  tn  this  (A)  count  he  shall  declare  how 
and  in  what  manner  the  lease  was  made, 

PI. Com. 561. b.  "  JTS  proved  thus"  By  this  argument  logically  drawne  a  di^ 
Vid.  Sect  345.  *^  risione,  it  appearetn,  how  necessary  it  is  that  our  student 
^""^  should  (as  Littleton  did)  come  from  one  of  the  universities  to  the 

studie  of  the  common  law,  where  he  may  learne  the  liberall  arts, 
and  especially  logick,  for  that  teacheth  a  man  not  onely  by  just 
argument  to  conclude  the  matter  in  question,  but  to  disceme 
betweene  truth  and  falsehood,  and  to  use  a  good  method  in  his. 
studie,  and  probably  to  spcake  to  any  le^fQl  question,  and  is 
defined  thus,  dialectica  estsdentia  probabiUter  de  quovis  themate 
disserendi,  whereby  it  appeareth  liow  necessary  it  is  for  our 
student. 

37  H.  6.  97.  ^*  Supposing  by  his  torit,  quod  tenet  ad  terminum  vitae,  SfC,*' 

This  ana  the  rest  of  this  section  is  evident  and  plaine. 

Sect. 

*  but — andy  in  L.  and  M.  and  Roh. 

<  A)  The  ward  '  ibii "  temi  to  b^  here  inserted  for  '*  bis.'*    See  Mr,  Rit$o*t  Jntr.  p.  1 1  s. 

.<*  hibited  in  the  precept  that  forbids  the  nephew  to  marry  the  aunt ;  nor  is  it 

*'  of  moment  to  allege,  that  the  first  is  a  more  favourable  case,  as  the  natural 

^'  superiority  is  preserved ;  since  the  parity  of  degree,  which  is  the  proper 

«  rule  of  judging,  is  the  very  same.    Gibs.  413.    But  where  in  the  case  of 

**  Harrison  and  Burwell,  T.  20  C.  3.  in  tlie  spiritual  court,  one  bad  married 

**  the  wife  of  his  great  uncle,  this  was  declared  not  to  be  within  the  Levitical 

^*  degrees;  and  accordingly,  after  the  opinion  of  all  the  judges  taken  by  the 

*'  king's  special  command,  aprohibition  was  granted.    Gibs.  413."^— ^0^^,  the 

case  of  Richard  Parsons,  T.  3  Ja*  Ro.  103*2.  xs>here  a  man  may  marry  the 

daughter  of  his  xcife's  sister,  xvkich  is  in  the  editions  of  1628,  and  that  of  89, 

anais  here  left  otU.     See  Moor,  1 266.  Manners  case^  33  Eliz.  in  the  case  of  the 

mdaw  of  one  Renninj^on,  tvho  claimed  a  vndonos  estate,  but  wis  denied,  because 

sf^  was  niece  to  the  former  wife  of  Rennington,  who  had  done  penance  for  the 

incestuous  marriage ;  but  it  was  resolved  she  should  have  her  widow* s  estate, 

because  there  was  never  any  divorce  had  in  the  life  of  her  husband,  though 

there  was  cause.    Hob.  181.  in  the  case  of  Howard  v.  Bartlett,    2  Inst.  683. 

I  Cro.  228.  Vaugh*  302.  Hill  v.  Gecd,  3  Lev.  364.    Vide  duxy,  2  Jones,  1 1&. 

5  Mo.  161.  andB.  Stillingfleel's  Life,  1 2  i^Lord  Nott.  MS.— [Note  149.] 
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Sect.  382. 

JN  (he  same  manner  it  is^  if  an  abbot  make  a  lease  to  a  man  for  yeare$ 
(B;,  to  have  and  to  hold  to  him  during  the- time  that  the  lessor  is  abbot 
(En  mesme  le  nmnner  est,  si  un  abbe  iait  un  lease  a  un  home  a  avet. 
et  tener  a  luy  durant  le  temps  que  le  lessor  est  abbe);  in  this  case  the 
lessee  hath  an  estate  for  term  of' his  own  Hfe:  but  this  is  upon  condition  in 
law,  scilicet.  That  if' the  abbot  resigne,  or  be  deposed,  that  then  it  shall  be 
lawfuUfor  his  successor  to  enter,  S^c. 

*'rF  an  abbot.*'    So  it  is  of  a  bishop,  archdeacon,  and  other  VideBraa. 
ecclesiasticall  or  temporall  body  politique  or  corporate,  or  lib.  6-  4i4> 
of  any  officer  or  graduate,  or  the  like;  (Plowd.  a4a.) 

**  Resigne  or  be  deposed.**    And  so  it  is  of  a  translation  and 
cession. 

Sect.  383. 

yd  LSO  a  man  maif  see  in  the  Book  of'  Assises,  an.  38  E.  3.  J  p.  3,  a 
plea  of  Assise  tn  this  form  f'ollowitig,  scilicet.  An  assise  of  Novel 
Disseisin  was  sometime  brought  against  A.  who  pleaded  to  the  assise,  and 
it  was  found  6y  verdict,  that  the  ancestour  of  the  plaintife  devised  his 
lands  to  bee  solid  by  the  defendant,  who  was  his  cMCutof,  and  to  make 
distribution  of  the  money  for  his  soule:  and  it  was  found,  that  presently 
after  the  death  of  the  testator,  one  tendred  to  him  a  certaine  sum  of  money 
Jor  the  lands,  but  not  to  the  value,  and  that  the  executor  afterwards  held 
the  lands  in  his  own  hands  two  yeares,  to  the  entent  to  sell  the  same  dearer 
to  some  other ;  ajid  it  was  found  that  he  had  all  the  time  taken  tlie  profits 
of  the  laruls  to  his  own  use,  vnthout  doins  any  thing  for  the  soule  of  the 
deceased,  4rc«  Moubmy  '^  justice  said,  the  executor  tn  this  case  is  bound 
by  the  law  to  make  the  sale  as  soone  as  he  may  after  the  death  of  his 
testator,  and  it  is  found  that  hee  refused  to  make  sale,  and  so  there  vms  a 
default  in  him,  and  so  by  force  of  the  devise  he  was  bound  to  put  all  ike 
profits  comming  if  the  lands  to  the  use  of  the  dead  (et  issint  per  force 
del  devise  it  fuist.tenus.d'aver  mis  touts  le  profits,  f  avenants  de  les 
teq^mentfi  al  use  le  mort),  and  it  is  found  that  he  tooke  them  to  his  oume 
use,  ojtd  so  another  default  in  him.  Wherefore  it  was  adjudged,  ^that  the 
PV  should  recover.  \  And  so  it  appeareth  by  the  said  judgement,  that  by 
force  of  the  said  devise  the  executour  had  no  estate  nor  power  in  the  lands, 
but  upon  condition  in  law. 

**  HTH  E  book  of  Assisesy"  is  a  booke  of  the  Renorts  of  Cases  in 

the  raigne  of  king  Edtvard  the  H^ird,  ana  it  is  called  the 

Booke  of  Assises,  because  the  greatest  part  of  tlie  cases  therein 

are 


X  p,  3,  not  in  L.  and  M.  or  Roh.  t  avenants  —  prevenantes^  tn  L. 

*  justice  said,  not  in  L.  and  M.  or    and  M.  and  Roh. 
Hoh.  §  4*0.  added  in  L.  and  M.  and  Roh. 

(B)  It  feemi,  that  the  text  thould  be  read  a»  if  the  voardt  "  for  yeares"  hail  been 
omitted.    See  Mr.  Ritao's  Intr.  p.  i\i.    his  observable  thai  the  mg'mal  French  deu  not  . 
icarrant  the  insertion,  in  the  tramUUien,  vf  the  words  in  questiorL. 
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are  apon  wait  €£  assises  brought,  as  hath  been  said,  and  whidi 
bath  oeeoe  cited  before. 

**  Devised  his  lands  to  be  sold  bu  his  exeadorr    This 

mmt  tcf*  be  intended  to  be  or  landa  den8id>)e  by  P2« 

customey  for  lands  by  the  common  law  were  not  dcTis- 

able  (as  hath  been  said :  for  in  this  section  is  implyed 

(Latck  9.  Aot.  a  diversity,  m.  when  a  man  deviselh  that  his  executor  ahal  sdl 

B 13. 1. 181.)       ^  \b3dA,  there  the  lands  descend  in  the  mesne  time  to  the  heire, 

and  untill  the  sale  bee  made  the  heire  may  enter  and  take  the 
profits.  But  when  the  land  is  devised  to  his  executor  to  be  sold, 
there  the  devise  takedi  away  the  descent,  and  vesteth  the  state 
of  the  land  in  the  executor^  and  he  may  enter  and  take  the 
profits,  and  make  sale  according  to  the  devise.  ^  And  here  it 
appeareth,  by  our  author,  that  when  a  man  deviseth  his  tene* 
ments  to  be  sold  by  his  executors,  it  is  all  one  as  if  he  had 
devised  his  tenements  to  his  executors  to  be  sold :  and  the 
reason  is,  because  he  deviseth  the  tenements  whereby  hee 
breakes  the  descent  (1). 

^'  Maiwbray^    John  Mcfoahray  was  a  reverend  judge  of  the 
court  of  common  pleas,  and  descended  of  a  noble  family. 

**  The  executor  in  this  case  is  howid  byihe  lawio  makeihe  sale 

as  soone  (u  he  mast  after  the  death  of  his  testator^  SfcJ*    And  the 

reason  hereof  is,  tor  that  the  meane  profits  taken  before  the  sale 

(4  Rep.  81.  b.)    ghall  ix>t  bee  assets,  so  as  he  mar  be  compellable  to  pay  debts 

with  the  same,  and  therefore  the  law  will  inforce  him  to  sell  the 
lands  as  soone  as  he  can,  for  otherwise  hee  shall  take  advantage 
of  his  owne  laches :  but  if  a  man  devise  that  his  executor  shall 
sell  his  land,  there  he  mav  sell  it  at  any  time,  for  that  he  hath  but 
a  bare  power,  and  no  pront.  And  by  this  case  it  appeareth  what 
( 3  Cro.  1 9.  construction  the  law  maketh  for  the  speedy  payment  of 
SI.  a.)  debts.  And  here  is  to  be  observed,  that  many  t:^  words  [23^171 

in  awflldsc  make  a  condition  in  lawr,  thataaaJcemocon-  [_  [^   J 

dition  in  adeed:  As  here  to  devise  lands  to  an  execu- 

UUk.  31  h  3s    tor  ad  vendendum,  so  if  lands  be  devised  to  one  ad  sdvendum  20/. 

Sil?K**r^* ¥*'*  to  /.  S.  or  pajan^  twentie  pounds  to  /.  N.  this  amounts  to  a  con* 

Botch.  Cnck-     ^^qj^    And  Cficibfffr'scasewas  this:  A  man  seised  of  certaine 

•dyidg.  By,  6  B.  0.  fe.  74.  7  £•  0-  70.  (1  Leo.  174.}   10  Rep.  41*   (Cro.  Car.  185.) 

lands 


(1)  1  Co.  35.  &  Porter's  ease.  Breach  of  condition  assignedy  because  he  has 
not  per/brmed  tnithin  convenient  timcy  viz,  8  years.^-^Ant*  113.  coni*  that  where 
lands  are  devised  to  executors  to  sell^  and  one  refuses^  yet  it  is  within  21  H,  8. 
though  it  be  an  interest^  and  though  the  words  of  the  statute  arCy  where  lands  are 
willed  to  be  sold  by  executors^  mtcA  gives  only  a  power ;  so  ^re  was  a  diffe-' 
rence  between  (jlem.-*-49  K  3. 17.  The  case  tmt,  a  woman  seised  of  lands  in 
London  devised  them  to  be  sold  by  her  executors,  and  died  without  an  heir ;  that 
devise  prevented  the  escheat  which  the  king  pretended  to  have,  and  the  executors 
could  enter  and  sdl,  therefore  more  than  a  bare  authority  passed*  Yet  in  1651, 
oa  evidence  at  the  bar,  between  WUkittson  and  White,  this  case  was  started ;  and 
tord  chief  justice  Rolls  doubted  of  this  opinion,  because,  he  said,  it  was  only  ft 
descent,  according  to  the  words  of  Littleton ;  and  that  it  appeared  to  him,  that 
vohen  lands  are  devised  to  be  sold  by  executors,  there  no  interest  passes,  as  in  the 
last  clause  here^^-^See  ant.  p.  1 1 3.  a.  note  2.— Lord  Nott.  MSS. — [Note  1 50.] 
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lands  hflldeD  in  socage  had  issne  two  danghters  A*  and  JB«  and 
devised  all  his  lands  to  A,  and  her  heires,  to  pay  unto  B.  a  oer* 
laine  siunme  of  immey  at  a  ccitaine  day  and  place;  the  money 
was  not  paidy  and  it  was  adjudged.  That  these  wordb,  <'  to  pay/' 
&€•  did  amount  in  a  will  to  a  condition;  and  the  reason  was, 
for  that  the  land  was  devised  to  A.  for  ^t  purpose,  otherwise 
B.  to  whom  the  money  was  appointed  to  be  paid,  diould  be 
remedilesse,  et  interest  reipubltca  suprema  hominum  testamenla 
rata  haberi  ••  and  the  lessee  of  B*,  upon  an  actuall  gectment 
icooveced  the  moitie  of  the  land  ^gaust  A. 

*^  And  so  it  appeareih  by  ike  judgement^  S^cP  This  conclusion 
upon  a  judgment  is  of  great  auUioritie  in  law,  quia  judicium 
pro  veriiate  accipiturf  and,  as  it  hath  beene  sai^  judicium  is 
ejuasi  juris  dictum. 

Sect.  384. 

y^ND  fTutmu  other  things  there  are  of  estates  upon  condition  in  Ittw 

(t  Et  mutts  auters  cboses  et  cases  y  9ont  d'estates  sur  conditioit 

eu  la  ley),  and  in  $ach  cases  he  needed  not  to  have  shewed  any  deed^  te^ 

heartif^  the  condition,  for  that  the  law  it  selfe  purporteth  the  condition^  t^c. 

Ex  paucia  dictia  intendere  plurima  poasia. 
More  shall  be  said  of  condition  in  the  next  chapter  (Phis  serra  dit  de 
conditions  en  le  %  prochein  chapter),  in  the  chapter  of  Releases,  and  in 
the  chapter  of  Discontinuance. 

TJ  E  R  E  B  Y  it  appeareth  that  limitations  (which,  as  hath  beene  9  £.  4. 36. 
said,  Littleton  termeth  conditions  in  law)  may  be  pleaded  (5  l^P-  74- 
without  deed:  and  the  reason  of  our  author  is  observablos  ^Bep.38.) 
because  the. law  in  itselfe  purporteth  the  condition,  wheiteei 
somewhat  hath  bin  said  berore,  and  therefore  looke  baeke  to 
the  conditions  in  law,  or  words  of  limitation,  and  withall  that  a 
stranger  may  take  aidvantage  of  a  limitation,  as  hath  beene 
8aid.  (Aiite«i4.b.) 

Uttletan  having  spoken  at  large  of  conditions  in  deed  and  in  Vid.  Soct.  aso. 
law,  somewhat  seemeth  necessary  to  bee  said  of  defeasances, 
whereby  the  state  or  right  of  freehold  and  inheritance  may  be 
defeated  and  aveyded. 


<<  Defeasance,*'  Defeisantia^  is  fetd^ed  from  the  French  word 
^g/2u>tf,  t,  <•  to  defeat  or  undoe,  infiiatum  reddere  tfuedfaeiman  est,  17  Ajb.  ^  a. 
lliere  is  a  diversitie  between  inheritances  executed,  ioA  mhm^  ^\^ 
ances  executorie;.  as  lands  executed  by  livery,  &c.  cannot  by  I,  fl  f  \l 
indenture  of  defeasance  be  defeated  afterwards.  And  s^  if  a  ^  Aia!  »«•' 
disseisee  release  (A)  a  disseisor,  it  cannot  bee  defeated  by  in**  7  H.  &  43*. 
denturea  of  defeasance  made  afterwards ;  but  at  thetioie  of  the  8  H.  Q,  S13. 
release  or  feoffment,  &c  the  same  may  be  defeated  by  indentures  ^  ^  3-  Anno. 

30.    5  -l^  3* 
Anniijt7,44.  30A58.p.  1.  30  Ass.  p.  11.  31  Ass.  33.  Ant.  907.0,  (1  Boll.  Abr.  590.) 

of 

t  £t  mults  auters  choses  et  cases  y  |  prochem  chapter — chapitre  de 
sont  d'estates  sur  condition  en  la  ley,  disccntz  que  tollent  entres,  in  X.  and 
net  in  L,  and  M.  or  Roh.  M.  and  Koh, 

(A)  The  word  to  seenu  tq  bt  h€ri  r$^wiet  . 
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,  ,  ,  t 

of  dcfeasaDce,  for  it  is  a  maxime  in  law,  Quie  incontineiUiJiun 
in  esse  videniur  (i). 
90  An.  pi.  7.  1^  But  rentSy  annuities,  conditions,  warranties,  and  ^2377] 

7  E.  4.  ag.  such  liJ^e,  that  be  inheritances  exccutorie,  may  ^^  I     ^    11 

Browning  and     defeated  by  defeasances  made,  either  at  that  time,  or 
PI.  Ccnn.?3i'.      anytime  after:  and  so  the  law  of  statutes,  reco^izances,  obli- 
a8  H.  8.'  gations^  and  other  things  executorie. 

Dier,6. 

37  H.  8. 15.  ^'  Ex  paucis  dictis  iniendere  plurima  possis.'* 

19  R, «. 

Done,  10.  Verses  at  the  first  were  invented  for  the  helpe  of  mcmorie, 

Albaoie's  case,  q^^i  [i  gtandeth  well  with  the  gravitie  of  our  lawyer  to  cite 
lib.  1. 107.  them.    By  this  verse 'of  our  author,  inferences  and  conclusions 

in  like  cases  are  warrantable. 

Lastly,  somewhat  were  necessarie  to  be  spoken  concerning 

clauses  of  provisoes,  containing  power  of  revocation,  which 

(6  Rep.  3a.        since  Littleton  wrote  are  crept  into  voluntarie  conveyances, 

3  Rep.Twyne's   which  passe  by  raising  of  uses,  being  executed  by  the  (*)  statute 

«^«^j  of  27  H.  8.  and  are  become  verie  frequent,  and  the  inheritance 

<*)  37  H.  8.        q£  many  depend  thereupon.     As  if  a  man  seised  of  lands  in  fee, 

(^o.  Car.  479.    ^^^  having  issue  divers  sonnes,  by  deed  indented,  covenanteth 

Hob.  348.       '   in  consideration  of  fatherly  love,  and  for  the  advancement  of  the 

9  Rep.  107.        blood,  or  upon  any  other  good  consideration,  to  stand  seised  of 

1  Rep.  173.        three  acres  of  land  to  the  use  of  himselfe  for  life,  and  after  to 

^7^)  ^Q  ^3^  q£  Thomas  his  eldest  son  in  taile,  and  for  default  of  such 

issue,  to  the  use  of  liis  second  son  in  taile,  with  divers  like 

remainders  over ;  with  a  proviso  that  it  shall  be  lawfull  for  the 

covenantor  at  any  time  during  his  life  to  revoke  any  of  the  said 

uses,  &c.  this  proviso  being  coupled  with  an  use,  is  allowed  to 

be  good,  and  not  repugnant  to  the  former  states.     But  in  ca^e 

of  a  feoffment,  or  other  conveyance,  whereby  the  feoffee  or 

grantee^  &c,  is  in  by  the  common  law,  such  a  proviso  were 

merely  repugnant  and  void. 

And  first,  in  the  case  aforesaid,  if  the  covenantor,  who  had 

an  estate  for  life,  doe  revoke  the  uses  according  to  his  power, 

he  is  seised  againe  in  fee  simple  without  entrie  or  clairoe* 

Secondly,  he  may  revoke  part  at  one  time,  and  part  at  another* 

lib.  1.  fol.  173,      llurdly,  If  he  make  a  feoffment  in  fee,  or  levie  a  fine,  &c.  of 

174.  any  part,  this  doth  extinguish  his  power  but  for  that  part; 

Diggers  case,       whereas  in  that  case  the  whole  condition  is  extinct.     But  if  it 

lubanie^s  c«^     ^®  inade  of  the  whole,  all  the  power  is  extinguished ;  so  as  to 

lib.  io.^foiri43-  B^™^  purposes  it  is  of  the  nature  of  a  condition,  and  to  other 

Scrope's  case,      purposes  m  nature  of  a  limitation. 

lib. 7:  fol*  is>i3-  Fourthly,  If  hee  that  hath  such  power  of  revocation  hath  no 
l"^'fi°w*»  present  interest  in  the  land,  nor  by  the  ceasor  of  the  state  shall 

£ng|efieid  s  j^^^^  nothing,  then  his  feoffment  or  fine,  &c.  of  the  land  is  no 
(a  RolLAbf.  extinguishment  of  his  power,  because  it  is  raeere  collaterall  to 
963.    1  Roil'      the  land, 

Abr.  33i«}             Fiftly,  By  the  same  conveyance  tliat  the  old  uses  be  revoked, 
tnay 

(1)  A  power  of  revocation  may  be  defeated  by  a  defeasance  made  at  the 
same  time,  or  any  time  after.  1  Rep.  ii3.-»See  Carth.  64.  But  if  a  thing 
executory  on  Its  commencement  be  after  executed,  it  cannot  be  defeated  by 
a  subseouent  defeasance.  5  Rep.  90.  b.  In  the  case  of  Cottrell  v.  Purchase, 
lord  TalDot  said  he  should  always  discourage  the  practice  of  drawing  an 
absolute  deed,  and  making  a  defeasance,  as  it  wore  the  fuce  of  fraud.  Ca. 
Temp.  Talbot,  61-64 [Note  151.] 
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may  new  be  created  or  limited,  where  Uie  fonner  cease  ipso  facto     ...    . 
by  the  revocation,  without  either  entrie  or  claime. 

Sixtly,  That  these  revocations  are  favourably  interpreted,  be- 
cause many  men^s  inheritances  depend  on  the  same  (i).  And 
here  I  may  apply  the  abovesaid  verse : 

Ex  paticis  dictis  iniendere  plurima  possU. 


(i)  Some  observations  will  be  made  in  the  notes  to  the  chapter  of  Releases, 
on  Powers  of  Revocation,  and  other  Powers  deriving  their  effect  from  the  statute 

of  uses. A  reference  was  made,  in  note  i,  p.  2 16.  a.  to  this  place,  for  some 

observations  on  the  doctrine  of  CondUiovx  precedent ^  and  Conditions  subsequent. 
In  1  Eq.  Ca.  Ab.  108.  it  is  observed,  "  That  conditions  precedent  are  such  as 
"  are  annexed  to  estates,  and  must,  at  law,  be  punctually  performed,  before  the 
*'  estate  can  vest.  A  condition  subsequent  is,  when  the  estate  is  executed ;  but 
'^  the  continuance  of  such  estate  dependethon  the^breach  or  performance  of  the 
<'  condition.  Though  this  distinction  is  oflen  mentioned  in  courts  of  equity, 
"  y^t  the  prevailing  distinction  there  is  to  relieve  against  conditions,  where 
"  compensation  can  be  made,  whether  they  be  precedent  or  subsequent."  This 
ol^ervation  is  illustrated  and  confirmed  by  the  cases  collected  under  the  title  of 
Obnditions  precedent  and  subsequent,  m  Mr.  Viner's  Abridgment ; — and  §ee 
Francis's  Maxims  of  Equity,  p.  44.  and  Kaims's  Princ.  of  Eq.  51.81.  ed.  1 760. 
— One  of  the  most  material  points  of  discussion,  respecting  the  doctrine  and 
different  operations  at  law  and  in  equity  of  Conditions  precedent  and  Conditions 
subsequent,  arises  from  those  cases  where  Conditions  are  annexed  to  Devises, 
making  them  void  on  the  marriage  of  the  devisee  without  consent.  These  cases 
have  frequently  been  discussed  m  our  courts.  All  the  learning  upon  them  is  to 
be  found  in  the  case  of  Harvey  v.  Aston,  Com.  Rep.  726.  1  Atk.  361.  Reynish 
T.  Martin,  3  Atk.  330.  and  Scott  v.  Tyler,  2  Bro.  Ch.  Ca.  488. 

The  doctrine  of  Conditions  precedent  and  subsequent,  also  frequently  applies 
to  cases  arising  on  the  VESTING  of  portions  and  legacies  made  payable 
AT  a  future  time.  There  are  few  points  of  legal  learning  upon  which  the 
cases  in  the  books  are  more  numerous,  or  seemingly  more  discoroant.  Perhaps 
tlie  following  distinction  may  serve  to  enable  the  reader  to  reconcile  them. 
I.  It  was  laid  down,  in  the  case  of  Pawlet  v.  Pawlet,  2  Vent.  366,,  367.  that 
where  a  legacy  is  charged  upon  real  estate,  if  the  person  entitled  to  it  dies  before 
the  day  of  payment,  it  sinks  into  the  land  for  the  benefit  of  the  owner  of  the 
inheritaDce.  In  Hall  v»  Terry,  1  Atk.  502.  and  Van  v.  Clark,  1  Atk.  510.  lord 
Hardwicke  seems  to  have  thought  himself  bound  by  this  rule,  and  decreed  those 
cases  accordingly. — But  in  Lowther  and  Condon,  2  Atk.  1 30.  Sherman  v.  Col- 
lins, 3  Atk.  319.  Hodgson  v.  Rawson,  1  Ves.  44.  his  lordship  departed  from  tf^is 
rule ;  and  perhaps  the  general  rule,  as  it  now  stands,  is, — That  when  a.legs^cy 
is  given^  charged  upon  a  real  estate,  and  payable  at  a  future  time,  and  there  are 
no  express  words  in  the  will  to  make  it  immediately  a  vested  interest ;  there,  if 
a  stronger  implication  to  the  contrary  does  not  arise  from  the  other  parts  of  the 
will,  the  court,  from  its  inclination  to  favour  the  heir,  considei^  its  being  so 
charged,  and  so  payable,  as  circumstances  amounting  to  an  implication,  Uiat 
the  testator*s  intention  was,  that  it  should  not  vest  till  the  time  in  which  it  is 
made  payable.  Most  clearly  it  is  in  the  testator's  power  to  make  it  immediately 
vested  and  transmissible,  though  charged  upon  a  real  estate,  and  payable  at  a 
future  time,  by  using  express  words  to  indicate  his  intention  that  it  should  be 
so ; — and  if  this  can  be  done  by  express  words,  there  cannot,  it  should  seem,  be 
any  reason  why  it  may  not  be  equally  done  bv  implication.  Therefore,  if  there 
are  any  circumstances  or  expressioBs  in  a  will,  from  which  the  implication,  that 
it  was  the  testator's  intention  to  make  it  immediately  a  vested  legacy,  is  stronger 
than.the  implication  to  the  contrary,  which  arises  from  its  being  charged  upon  a 
real  fund,  and  payable  at  a  future  day,  it  is  to  be  considered  as  a  vested  and 

transmissible 
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transmissible  interest,  notwithstanding  those  circumstances.  One  of  the  cir- 
cumstances, which  the  courts  have  considered  as  affording  very  strong  ground 
to  imply  the  testator's  intention  to  be,  that  the  legacy  should  be  immediately 
vested  and  transmissible,  though  the  payment  is  postponed  to  a  future  time,  is 
where  the  pa3rment  is  postponed  for  reasons  that  are  not  personal  to  the  legatee, 
but  arise  or  seem  to  be  calculated  with  a  view  to  the  circumstances  of  the  fund. 
— Upon  this  ground  lord  Hardwicke  seems  in  a  ereat  measure  to  have  decided 
in  die  cases  cited  above  of  Lowther  t.  Condon,  Sherman  v.  Collins,  and  Hodg« 
son  V.  Rawson. — See  also  King  v.  Witfiers,  Ca.  Temp.  Talbot,  117.  Butler  v. 
Duncomb,  l  P.  W«457.  Pitfield's  case,  2  P.  W.  513.  Hutchins  v.  Foyand 
Gover,  Com.  716.    Godwin  r.  Munday,  1  Bro.  Cha.  Rep.  191. 

II.  Where  the  legacy  is  charged  upon  perwnaUy  onl^ ;  there,  if  the  legatee 
dies  before  the  day  of  payment,  his  personal  representatives  become  entitled  to 
the  legacy ;  unless  it  is  to  be  collected  from  the  testator's  will,  that  he  intended 
the  contrary.— Jn  the  construction  of  bequests  of  this  nature,  there  is  an  esta* 
blished  distmction  between  a  gift  of  a  legacy  to  a  man,  at,  or  if,  or  when,  he 
attains  31  (or  any  other  future  event  of  a  similar  nature),  and  a  legacy  fo^ahU 
to  a  man  at,  or  if,  or  when  he  attains  fii. — ^In  the  first  case,  the  attaining  21  is 
held  to  be  individually  applicable  as  much  to  the  substance  as  to  the  payment  of 
the  legacy,  and  therefore  the  legacy  is  held  to  lapse  by  the  death  of  the  legatee 
before  the  time.  In  the  second  case,  the  attaining  s  1  is  held  to  refer,  not  to  the 
substance,  but  to  die  payment  only  of  the  legacy,  and  therefore,  here  the  legacy 
is  held  not  to  lapse  by  the  death  of  the  legatee  before  the  time. — It  has  been 
held  to  be  an  exception  to  this  distinction,  where  the  testator  has  disposed  of 
the  intermediate. interest  either  to  a  stranger,  or  to  the  legatee.  And  the  dis- 
tincUon  does  not  hold  where  the  legacy  is  a  charge  upon  real  estate. 

III.  With  respect  to  legacies  charged  on  a  mixed  fund^  consisting  both  of  real 
and  peisonal  estate ;— 4f  the  legatee  dies  before  the  dme  of  payment,  it  seems  to 
be  setded,  that  the  legacy  should  sink  in  the  land,  in  all  cases  of  this  nature 
where  it  would  be  held  to  sink  in  the  land  if  the  fund  consisted  of  real  estate 
only :  but  this  is  only  so  far  as  it  is  necessary  to  resort  to  the  real  estate ;  for  ia 
these  cases  the  leeacy  is  still  vested  as  to  the  personal  estate,  in  all  cases  where 
it  would  be  vestec^  if  the  fund  consisted  of  personal  estate  only.  See  Sherman 
V.  CollinSy  3  Atk.  320.  Hodgson  v.  Rawson,  1  Ves.  48.  Duke  oi  Chandos  o. 
Talboty  3  P.  W.  61 3.  and  Mr.  Cox's  excellent  note  on  the  last  case. 

Since  the  first  publicadon  of  the  thirteenth  edition  of  these  annotadonii,  the 
doctrine  of  conditions,  as  applicable  to  legacies,  has  been  fully  and  ably 
explained  by  Mr.  Roper,  in  his  Treatise  u^on  the  Law  of  Legacies^  in  two 
volumes  octavo.— A  succinct  statement  of  it  has  been  attempted,  in  the  6th 
edition  of  Mr.  Feame's  Essay  on  Contingent  Remaindere,  p.  553,  note  1. 

For  the  difference  between  the  coamion«law  doctrine  of  condidonS}  and  that 
of  the  civil  law  and  canon  law,  see  the  second  part  of  Fulbeck's  Parallel, 
7th  Dial<M;ue. 

In  the  rormer  part  of  these  notes,  some  observadons  were  made  on  the  lead- 
ing |K)ints  of  the  doctrine  of  mortgages*  The  reader  will  find  every  thing 
rehumg  to  that  comprehensiye  simiect,  collected  with  great  industry  and 
ix^nittty,  in  tht  Laxo  of  MortgngeSf  by  Mr.  Powell.— [Note  152.] 
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CuAP.  6.        Discents  which  toll  Entries.       Sect.  385. 

r\ISCENTS  which  toll  entries  are  in  two  manners,  to  wit,  where  the 
"^  discent  is  in  fee,  or  in  fee  taile.  Discents  in  fee  which  toll  entries  are 
(Discents  en  fee  que  toUent  entries  *  sont),  as  if  a  man  seised  of  certaine 
lands  or  tenements  is  by  another  disseised,  and  the  disseisor  hath  issfie,  tini 
dieth  of  such  estate  seised,  now  the  lands  descend  to  the  issne  of  the  disseisor 
fy  course  of  law,  as  heire  unto  him.  And  because  the  law  cast  the  lands 
or  tenements  upon  the  issue  by  force  of  the  discent,  so  as  the  issue  conimeth 
to  the  lands  by  course  of  law,  and  not  by  his  owne  act,  the  entrie  of  the 
disseisee  is  taken  away,  and  he  is  put  to  sue  a  writ  of  entrie  sur  disseisin 
against  the  heire  of  the  disseisor,  to  recover  the  landj. 

^^  _  « 

"jyiSCE NTS"    This  word  commetli  of  the  Latine  word  Mirror, cap.  a. 
discendere,  id  est,  ex  loco  superiore  in  inferiorem  movere;  tect.5.Bnictoo, 
and  in  legall  understanding  it  is  taken  when  land,  &c.  afler  the  ^^-^  fol.370. 
death  of  the  ancestor  is  cast  by  course  of  law  upon  the  heire,  sl^t^"^' 
which  the  law  callech  a  discent.    And  diis  is  tlie  noblest  and  foi.115'315. 
worthiest  meanes  whereby  lands  are  derived  from  one  to  another,  Vide  Sect.  5. 
because  it  is  wrought  and  vested  by  the  act  of  law,  and  (Sid.  193-  Ant. 

[23771  "«^'  ^^  •^  ^^^^  ^^^  ^  worthiest  and  next  of  the  '3-  b.  Ant.163.) 
1^  J  blood  and  kindred  of  the  ancestor,  and  therefore  it  hath 
not  in  the  common  law  altogether  the  same  signification 
that  it  hath  in  the  civill  law ;  for  the  civilians  call  him,  haredem, 
qvi  ex  testamenio  succedit  in  imiversumjus  iestatoris>  But  by  the 
common  law  be  is  only  heire  which  succeedeth  by  right  of  blood. 
And  this  agreeth  well  with  the  etymologic  of  the  word  (heire)^  (Ant.  7.  b.} 
to  whom  the  lands  descend,  for  hares  dicitur  ab  Juerendo,  quid 
aui  hares  est  haret,  hoc  est,  proximus  est  sanguine  illi  cujus  est 
hteres.  So  as  hee  that  is  hares,  sangtiinis  est  hares,  Sf  herus 
hereditatis. 

**  Discents  xohich  toll  entries  are  in  tvoo  manners."  Here  is  an 
exact  and  perfect  division  made  by  our  author,  and  yet  withall 
plaine  and  perspicuous. 

Now,  as  a  discent  is  the  worthiest  meanes  to  come  to  lands, 
&c.  so  hath  the  heire  more  privileges  than  any  other  that  by 
other  order  or  meanes  come  to  the  lands,  &c,  as  shall  appeare 
hereafter. 

Nola,  In  ancient  time  *  if  the  disseisor  had  beene  in  long  pos-  •  BractoD,  II 4. 

session,  the  disseisee  could  not  have  entred  upon  him.    [a]  Like-  fol.  163.  &  aog. 

wise  the  disseisee  could  not  have  entred  upon  the  feo&e  of  the  Sritton,fol.  115. 

disseisor,  if  he  had  continued  a  yeare  and  a  day  in  quiet  posses-  PV^  -^  ^'  **. 

sion.    But  the  law  b  changed  in  both  these  cases,  omr  the  dying  Y*^ ,«  ^'  ^^' 

seised  being  an  act  in  law,  dodi  hold  at  this  day,  and  this  seemetS   ^o  H.*  3. 

to  be  verie  andent,  for  this  was  the  law  bdfore  the  Conquest  Am.  433. 

V/}  Porro  autem  qtutm  nuiritus  sine  lite  et  contrtrcersid  sedem  inco*  9  Am.  15* 

tuerit,  earn  conjux  et  proles  sine  controoersid  possidento,  si  qua  in  ^|  ^  ^^ 

ilium  lisfuerit  illata  viventem,  earn  haredes  ad  se  (perinde  utgue  91  ^m.  as! 

Sf  vkmsj  accipiunto,  43AMise»  17. 

[6]  Lamb.  e^»liciit  Ibl*  ifto.  70 

And 
^  sont — est,  in  L,  and  M.  and  Roh.        t  ^c.  added  in  L.  and  M.  and  Roh* 
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And  one  of  the  reasons  of  this  ancient  law  may  be,  that  the 
heire  capnot^suddenly  by  entendment  of  law  know  the  true  state 
of  his  title.  And  for  that  many  advantages  follow  the  possession 
and  tenant,  the  law  taketh  away  the  entrie  of  him  that  would 
not  enter  upon  the  ancestor,  who  is  presumed  to  know  his  title, 
and  drivetli  him  to  his  action  against  the  heire  that  may  be 
ignorant  thereof. 

11  H.  7. 19.  **  And  dietk  of  such  estate  seised^'     To  a  discent  that  taketh 

40  £.  3.  24.       away  an  entrie  a  dying  seised  is  necessarie,  as  here  it  appeareth  ; 

but  a  man  to.  other  purposes  may  have  lands  by  discent  though 
his  ancestor  died  not  seised,  as  hath  beene  said  before. 

33  E.  3.  Card.  **  Of  lands  or  tenements  ^    That  is,  of  such  tenements  as  be 

16a.   6  H.  4. 4.  corporeal],  and  doe  lye  in  liverie,  and  not  of  inheritances  which 

39  ^  3-  36.  }yg  in  ^rant,  as  advowsons,  rents,  commons  in  grosse,  and  such 

F  N.  B.  143.  Q.  ^*^^'  which  bee  inheritances  incorporeall,  and  yet  are  included 

7  H.  4.  19.  5.  witlun  this  word  (tenements).     For  discents  of  them  doe  not 

9  Ass.  p.  9.  put  him  that  right  hath  to  an  action ;  and  the  reason  of  this 
a  I  E.  3.  a.  diversitie  is,  for  that  houses  serve  for  the  habitation  of  men, 

and  lands  to  be  manured  for  their  sustenance,  and  therefore  the 
heire  afler  a  discent  shall  not  be  molested  or  disturbed  in  them 
by  entrie. 

^*  Is  hy  another  disseised**    The  like  law  is  of  an  abatement 
or  intrusion,  and  of  their  feoffees,  or  donees,  &c. 
(8  Rep.  101.)         Upon  the  words  of  Littleton  a  diversitie  may  be  col- 
(6  Co.  6\-  b.)     lected,  that  if  a  recoverie  be  had  by  A.  t^'  against  B.  ["23871 
33  E.  3.  ut.  3.     j^^  before  execution  B,  die  seised,  this  discent  shall  I     ^      i 
45  E.  3.  Quare  ^^^  ^^^^  ^^^Y  ^"®  entrie  of  the  recoverer.    But  if  after 
Imp.  139.  execution  B.  had  disseised  the  recoverer  and  died  seised,  this 

97  £.  3. 88.        discent  shall  take  away  the  entrie  of  the  recoverer  within  the 

®  ^r'w^'J^'         expresse  words  of  Ufilcton  :  and  so  it  is  in  case  of  a  fine. 

91  H  6.  17.  '^  « 

3  E.  4.  6.       19  E.  4.  19.       3  II.  7.  3.       6  £.  4.  1 1.       7  H.  7.  15.       5  H.  7.  91. 

10  H.  7.  5.  b. 

[m]  5  H.  7.  9.         [w]  A  recoverie  is  had  against  tenant  for  life,  where  the  re* 

mainder  is  over  in  fee,  tenant  for  life  dieth,  he  in  remainder 
cntreth  before  execution,  and  dieth  seised,  the  entrie  of  the  re- 
coverer is  lawful],  because  he  is  privy  in  estate ;  otherwise  it  is 
if  the  discent  had  beene  after  execution. 
45  ^  3-  Quare  A.  recovereth  an  advowson  against  B,  in  a  writ  of  right,  and 
Iiup.  139.  hath  judgement  final ;  the  incumbent  dieth;  £.  by  usurpation 

presents  to  the  church,  and  his  clarke  is  admitted  and  instituted ; 

B,  dieth :  A-  is  put  out  of  possession,  and  the  heire  of  B.  is  not 

so  bound  by  the  judgement  either  in  blood  or  estate  but  tliat  he 

o]  8  E.9.  Quare  shall  present.     [0]  B,  levies  a  fine  to  ^.  of  an  advowson  to  him 

mp.  166.  and  his  heires  ;  after  the  church  becomes  void ;  J5.  presents  by 

<6  Co.  48.)        usurpation,  and  ins  clarke  is  admitted  and  instituted  :  this  shall 

put  A,  the  conusee  out  of  possession.  And  the  reason  of  these 
two  cases  is,  for  ihat  at  the  common  law  every  presentation  to  a 
church  did  put  the  rightfuU  patron  out  of  possession,  and  did 
put  him  to  his  writ  of  right,  whether  the  presentation  were  by 
title  or  without,  and  therefore  albeit  the  usurpation  were  in  both 
the  said  cases  before  execution,  yet  it  put  the  rightfull  patron 
out  of  possession.  So  note  a  diversitie  betweene  a  recoverie  of 
land,  and  of  an  advowson. 

The 
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"  The  enirie  of  the  disseisee  is  taken  atoay  (iV  Here  is  one 
of  the  privileges  which  the  law  giveth  to  tlie  helre  by  discent 
of  houses  and  lands. 

[o]  At  the  common  law  if  the  dtsscisor,  abator,  or  intruder  [p]  LVstatute 
had  died  seised  soone  after  the  wrong  done,  the  disseisee  and  <)«  3^  H.  8. 
his  heires  had  been  barred  of  his  and  their  entrie  without  any  ^P*  ^"  ^ 
time  limited  by  law;  but  now  by  the  statute  [9]  made  since  ^j|gf 
Littleton  wrote,  it  is  enacted,  that  except  such  disseisor  hath  [g]  37  H.  6. 1. 
been  in  the  peaceable  possession  of  such  mannors,  lands,  ^c. 
whereof  he  shall  die  seised  by  the  space  of  five  yeares  next  pi.  com.  47. 
after  such  disseisin,  &c.  without  entrie  or  continuall  claime,  &c.  in  Wimbcshe'i 
that  there  such  dying  seised,  &c.  shall  not  take  away  the  entrie  <:>^- 
of  such  person  or  persons,  &c.    But  after  the  five  yeares  the 
disseisee  must  take  such  continuall  claime  as  our  author  hath 
tausht  us,  the  learning,  whereof  is  necessarie  to  be  knowne. 
And  it  is  said  that  abators  and  intrudors  are  out  of  this  sta- 
tute (2),  because  the  statute  is  penall,  and  extends  only  to  a 
disseisor,  and  that  was  the  most  common  mischiefe.    Et  ad  ea 
quafreauentiils  acciduntjura  adaptantur,  .    . 

'  l%e  ieo£fee  of  a  disseisor  is  out  of  the  said  statute,  and  re?  (11  Co.  46. 
maines  as  at  the  common  law.    But  to  a  disseisor,  the  statute  ?«^p-  ^5i-) 
is  taken  favourably  for  advancement  of  the  ancient  right;  for  ^^^* ^,^^^0.** 
whether  the  disseisin  be  without  force,  or  with  force,  it  is  within     *^''  *  **  "^ 
the  statute.    And  albeit  the  statute  speake  of  him  that  at  the 
time  of  such  discent  had  title  of  entrie,  &c.  or  his  heires,  yet 
the  successors  of  bodies  politique  or  corporate,  so  you  hold 
yourselfe  to  a  disseisin,  are  within  the  remedie  of  this  statute,  (post.  946.  a.) 
for  the  statute  extendeth  deerely  to  the  predecessor,  being 
disseised;  and  consequently  without  naming  of  his  successor 
extendeth  to  him,  for  ne  is  the  person  that  at  the  time  of  such 
discent  had  title  of  entrie. 

But  if  a  man  make  a  lease  for  life,  and  the  lessee  for  life 
is  disseised,  and  the  disseisor  die  seised  within  five  yeeres,  the 
lessee  for  life  may  enter ;  but  if  he  die  before  he  doth  enter,  it  Vide  PI.  Com. 
18  said  that  the.  entrie  of  him  in  the  reversion  is  not  lawfull,  47<  ubi supra. 
because  his  entrie  was  not  lawfuU  upon  the  disseisor  at  the  time 
of  the  discent,  as  the  statute  speaketh.  But  if  lessee  for  life 
had  died  first,  and  then  the  disseisor  had  died  seised,  he  in  the 
reversion  had  beene  within  the  reqaedie  of  the  statute,  because 
he  had  title  of  entrie  at  the  time  of  the  discent,  as  the  statute 
speaketh,  and  so  within  the  expresse  letter  of  the  statute, 
albeit  the  disseisin  was^  not  immediate  to  him,  and  the  like  is 
to  be  said  of  a  remainder,  &c. 

'^  Writ 


(1)  The  outlines  of  the  doctrine  contained  in  this  Chimter  are  thus  sum- 
marily mentioned  by  lord  chief  baron  Gilbert,  in  his  Law  of  Tenures,  p.  21 ; — 
^  When  any  man  is  di^ei^d,  the  disseisor  has  only  the  naked  possession, 
*'  because  the  disseisee  may  enter  and  evict  him;  but  against  all  other  persons 
'\  the  disseisor  has  a  right,  and  in  this  respect  only  can  be  said  to  have  the 
**  right  of  possession,  &r  in  respect  to  the  disseisee  he  has  no  right  at  alL 
*^  But  when  a  descent  is  cast,  the  heir  of  the  disseisor  has  jus  possesstonis^ 
**  because  the  disseisee  cannot  enter  upon  his  possession  and  evict  him,  but 
^  is  put  to  his  real  action,  because  the  freehold  is  cast  upon  tlie  heir." — 
[Note  153.] 

(s)  And  so  are  the  donees  and  feoffees  of  the  disseisor,  for  they  come  by 
title,  though  it  is  a  defeasible  one.    Note  to  the  lUh  edition.^^efte  154*] 
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F.  N.B.  191.         "  ^^  of  «»^"«  ««^  disseisin.^    Breve  de  ingressu  super 

disseuinain.    Of  this  writ  somewhat  shall  be  said  in  the  next 
section. 


Sect.  386. 

T\ISCENTS  in  tayle  which  take  awai^  entries  are  (Discents  en 
'^  taile  que  tollent  entries  *  sent),  as  if  a  man  be  disseised^  and  the 
disseisor  giveth  the  same  land  to  another  in  taile,  and  the  tenant  in  taik 
hath  issue  and  dieth  of  sudi  estate  seised,  atid  the  issue  enter ;  in  this  case 
the  entrie  of  the  disseisee  is  taken  avm,  and  he  is  put  to  sue  against  the 
issue  of  the  tenant  in  taile  a  writ  of  Entrie  sur  disseisin  f . 

*«  T%IE  TH  of  such  estate  seised.** 

-'^  If  a  disseisor  make  a  gift  in  tayle,  and  die  donee 
discontinueth  in  fee>  and  dineise  i:^  the  discontinuee,  TSSSTI 
and  dieth  seised,  this  disoent  shall  not  take  away  ^^  L.  b  J 
entrie  of  the  disseisee,  for  the  discent  of  the  fee  sim- 
ple is  vaoished  and  gone  by  the  remitter;  and  albeit  the  issue 
be  in  by  force  of  Uie  estate  taile,  yet  the  donee  died  not  seised 
of  that  estate,  and  of  necessitie  there  must  be  a  dying  seised, 
as  hath  beene  said»  which  is  a  point  worthy  of  observation,  and 
implyeth  many  things. 

9  H.  7. 94-  '''  In  this  case  the  entrie  of  the  disseisee  is  taken  away*' 

(Post  340.)  If  a  disseisor  make  a  gift  in  taile,  and  the  donee  haUi  issue 

and  dieth  seised,  now  is  2ie  entrie  of  the  disseisee  taken  away; 
but  if  the  issue  die  without  issue,  so  as  the  estate  taile  which 
discended  is  spet)t,  the  entrie  of  the  disseisee  is  revived,  and 
he  may  enter  upon  him  in  the  reversion  or  remainder. 
]$  H.  4.  8, 9.         So  if  there  be  grandfisUJier,  &ther  and  son,  and  lihe  son  dia- 
3d  H.  6.  5.  b.     teiseth  one,  and  imeoffisth  the  grandfSMiher  who  died  seised,  and 
arii^^  1 1. ».     ^  ^^  discendedi  to  the  father,  now  is  the  entrie  of  the  dia- 
per Curiam.        seiseo  taken  away ;  but  if  the  father  dieA  sdsed,  and  the  land 
vide  Sect.  395.    desoendeth  to  tlie  sonne,  now  is  the  entrie  of  the  disseisee  re- 
(Ante,  206.  b.)    vivfid,  and  he  may  enter  upon  the  son,  who  dudl  take  no  advan- 
tage of  the  discent,  because  he  did  the  wroiw  unto  the  disseisee. 
But  in  the  "case  abovesaid  some  have  said,  that  where  after  sudi 
disoent  to  ithe  father,  he  made  a  lease  to  the  son  for  terme  of 
another  man's  life,  upon  whom  the  disseisee  entred,  that  the  son 
br<Ai^t  an  assise  and  recovered;  and  Uie  reason  that  hath  beene 
yeelded  is,  for  that  the  son  had  not  the  fee  simple  which  he 
gained  by  disseisin,  but  is  a  purchaser  of  the  free-hold  oftly  from 
13  ^  8\Sr-       the  fhtber,  and  the  disoent  remaine  not  purged.    Contrarie  it 
tu.  Entrie  w^xQ^  as  it  is  there  said,  if  the  son  were  heire  to  dre  discent.    But 

(pMt  341 .  a. '    ^^  hoo]Le  cited  there  in  FUuherb.  tit.  title,  placit.  6.  doth  not 
•ect.  395.)         warrant  that  case,  and  I  hold  ihe  law  to  be  contrarie,  m.  that 

the  disseisee  in  that  ease  shall  enter  upon  Hie  disseisor,  as  well 
as  if  the  ftither  had  conveyed  the  whole  fee  simple  to  the  son,  for 
in  that  case  also  the  discent  to  the  father  is  not  purged,  if  a 
disseisor  make  a  lease  to  ah  infant  for^ife,  and  he  is  disseued, 
and  a  discent  cast,  the  infimt  enters,  the  entrie  of  the  ^disseisee 

is 
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is  lavrfuU  upon  bim«    More  sb^U  be  said  of  the  like  matter  in  (S«ct  403. 
this  chapter  hereaftier  in  hi^  proper  place,  Sect,  393.  395.  J^^  N.  B.i9a.D.) 

"  IFrit  qf  entrie  sur  disseina"      Breve  de  ingressu  super 
disseisinam.    This  writ  lieth  only  upon  a  disseisin  made  to  the 
demandant  or  to  some  of  his  ancestors,  and  of  this  writ  there 
be  foure  kindes.    The  first  is  a  writ  that  lieth  for  the  disseisee   19  H.  6. 56. 
against  the  disseisor  upon  a  disseisin  done  by  himselfe»  and  this  0  H.  5.  g. 
is  called  a  writ  of  entriQ  in  the  nature  of  an  assise.    The  second  Bnctou,  lib  5. 
is  a  writ  of  entrie  sur  disseUin  en  le  per,  whereof  Littleton  here  f<^i<  919.  b.  & 


third  is  a  writ  of  entrie  sur  disseisin  en  le  per  4r  cut ;  as  where  A.  6  £•  3*  916. 
being  the  feoflee  of  D:  the  disseisor  maketh  a  feoffinent  over  to  C*^  ^^  £-  3*  1  •^' 
B*  mere  the  disseisee  shall  have  a  writ  of  entrie  sur  disseisin  of  f  j^^^^fQ., 
lands,  &rc,  in  which  B.  had  no  entrie  but  by  A,  to  whoai  X),     *    -   *  9  - 
demised  the  same,  who  unjustly  and  without  judgement  dis-; 
seised  the  demandant.     These  are  called  gradau^  degrees, 
which  are  to  be  observed,  or  else  the  writ  is  abatable ;  for 
sicat  natura  nonjhcit  sakum,  ita  nee  iex* 

The  fisurth  is  a  writ  of  entrie  sur  disseisin  in  U  post,  which 
lieth  when  after  a  disseiMi  the  land  is  removed  from  hand  to  hand 
beyond  the  degrees;  and  it  Is  called  tit  ^jmcf,  because  the  words 
of  the  writ  be,  post  disseisinam  quam  D.  injust^y  S^.Jecitj  S^. 
The  formes  of  tfiese  writs  you  shall  read  in  the  R^^ster  and 
F.N'B^  ead  therefore  it  were  needlesse  to  recite  them  here. 
8p  ^en  a  d^ree  is  of  two  sorts ;  either  by  act  ia  lav,  whereof 
TJttleton  here  putteth  an  example  of  a  disoent,  or  by  act  of  the 
partie,  by  lawnill  conveyance^  as  is  aforesaid.    But  it  is  to  be  14  H.  4. 40. 
tmderptood,  that  at  the  common  law,  if  the  lands  were  conveyed  (6  Co.  9-  b.) 
out  of  the  degrees,  die  demandant  was  driven  to  his  writ  of  right, 
in  respect  of  stidilong  possession  in  so  many  men's  hfmds,  which 
the  law  doth  ever  respect  and  favour.    And  th^efore  hj  the 
statute  [a]  of  Marlebrtdee,  the  writ  of  entrie  in  le  post  is  given ;  [a]  Mariebr. 
Provtmm  est  etiam  ^«53  si  aUenationes  iila  de  quibus  breve  de  <^"f^9-  ^ 
iwressu  dari  cansuevit,  per  tot  gradus  Jiant,  per  quot  breve  ^     ^'  '®* 
imd  informd  prSU  uskatafinri  non  possit  habetmt  conguerentes 
ireve  ad  recuperandam  setsinam  suam  one  mentione 

1^39^  »*  graduum,   ad  cujuseunque  nanus  per  hujusmodi 
^     I  alienaiiones  res  ilia  aeoeneritf  per  breve  originale^  Sf 
per  commune  consilitan  donUm  regis  inde  prowendum, 

*c.  0). 

Now 


(1)  The  different  degrees  of  title  which  a  person  dispossessmg  another  of 
his  lands  acquires  in  them  in  the  eye  of  the  law  (independently  of  any  anterior 
right),  accordlog  to  the  length  of  tunrand  other  circumstances  which  intervene 
from  Retime  sneh  dispossession  is  made*  form  differ^t  degrees  of  presurop- 
sion  in  favour  of  thie  title  of  the  dispossessor ;  and  in  prop^on  as  that  pre- 
flumptioii  increases,  his  title  is  strengthened  i  l^e  modes  by  which  the  po$aemon 
may  be  recovered  vary;  and  more,  or  rathfx  different  proof  is  required  from 
Aeperson  dispossessed,  to  estahiidi  his  title  to  recover.  ^  ^ 

llius,  if  i<.  u  disseised  by  B.  whfle  the  possesion  continues  in  B.  it  is  a  mere 
naked  possession,  imsupported  by  any  right,  and  A.  may  restore  his  possesion, 
«ad  put  a  told  end  to  the  possesiAOO  of  i?.  by  AD  ^ry  <>i^  ^^ '^''^^  wObout 
a^y  previous  aotijm.  .p 

s  Ji  >^ 
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Bracton,  iibi  Now  it  is  necessarie  to  be  knowne,  what  doth  make  a  degree. 

•flpra.  Britton,  first,  no  estate  gained  by  wrong  doth  make  a  degree,  and  there* 
F?*ia"^W  su  ra  ^^^^  neither  abatement,  intrusion,  or  disseisin  upon  disseisin,  doth 
4  E.  i^BreT™  niake  a  degree.  Neither  doth  everie  change  by  lawfull  title 
790.  Qi  H.  6. 8.  worke 

■  ■  ■     ■  ■ '      '  .III       .      ■  . .  I  . .      I        I II  I     ■      . ,     II  '  I  " 

If  n»  dies,  the  possession  descends  on  the  heir  by  act  of  law.  In  this  case, 
the  heir  comes  to  the  land  by  a  lawful  title,  and  acquires,  in  the  eye  of  the 
law,  an  apparent  right  of  possession ;  which  is  so  far  good  against  the  person 
disseised,  tnat  he  has  lost  his  right  to  recover  the  possession  by  entry,  and  can 
only  recover  it  by  an  action  at  /ato.— The  actions  used  in  these  cases  are  called 
Possessory  Actions,  and  die  original  writs  by  which  the  proceedings  upon  them 
are  instituted,  are  called  Writs  of  Entry. 

But  if  A.  pemrits  the  possession  to  be  withheld  from  him,  beyond  a  certain 
period  of  time,  without  claimmg  it,  or  sofiers  judgment  in  a  possessory  action 
to  be  given  against  him  by  default,  or  upon  the  merits ;  in  all  these  cases,  B.*b 
title  in  the  eye  of  the  law  is  strengthened,  and  A*  can  no  loneer  recover  by  a 
possessory  action,  and  his  only  remedy  then  is  by  an  action  on  the  right.  These 
last  actions  are  called  Droiturel  Actions^  in  contra-distinction  to  Possessory 
Actions.  They  are  the  ultimate  resource  of  the  person  disseised ;  so  that,  if  he 
fails  to  bring  his  writ  of  right  within  the  time  limited  for  the  bringing  of  such 
writs,  he  is  remediless,  and  the  title  of  the  dispossessor  is  complete.  The  ori- 
ginal writs  by  which  droUurel  actions  are  instituted  are  called  Writs  of  Right. 

The  dilatoriness  and  niceties  in  these  processes,  introduced  the  IVrit  of 
Assise.  The  invention  of  this  proceeding  is  attributed  to  Glanville,  chief 
justice  to  Henry  II.  (See  Mr.  Reeves's  History  of  the  English  Law,  Part.  I. 
ch,  3.)  It  was  found  so  convenient  a  remedy,  that  persons,  to  avail  them- 
selves of  it,  frequently  supposed  or  admitted  themselves  to  be  disseised,  by 
acts  which  did  not  in  strictness  amount  to  a  disseisin.  This  disseisin,  being  suca 
only  by  the  will  of  the  party,  is  called  a  disseisin  by  election^  in  opposition  to 
an  actiud  disseisin :  it  is  only  a  disseisin  as  between  the  disseisor  and  the  dis- 
seisee, the  person,  thus  propounding  himself  to  be  disseised,  still  continuing 
the  freeholder  as  to  all  persons  but  the  disseisor.  The  old  books,  particularly 
the  Reports  of  Assise,  when  they  mention  disseisins,  generally  relate  to  those 
cases  where  the  owner  admits  himself  disseised.  (See  1  Burr.  111.  and  see 
Bract,  lib.  4.  cap.  3.) 

As  the  processes  upon  writs  of  entry  were  superseded  by  the  assise,  so  the 
assise  and  all  other  real  actions  have  been  since  superseded  by  the  modern 
process  of  ejectment.  This  was  introduced  as  a  mooe  of  trying  titles  to  lands 
m  the  reign  of  Henry  VII.  From  the  ease  and  expedition,  with  which  ^he 
proceedings  in  it  are  conducted,  it  is  now  become  the  general  remedy  in  these 
cases.  Booth,  who  wrote  about  the  end  of  the  last  century,  mentions  real 
actions  as  then  worn  out  of  use.  It  is  rather  singular  that  this  should  be  the 
-.  case,  as  many  cases  must  frequently  have  occurred,  in  which  a  writ  of  eject- 
ment was  not  a  sufficient  remedy.  Within  these  few  years  past,  some  attempts 
have  been  made  to  revive  real  actions ;  the  most  remarkable,  of  these  are  the 
case  of  Tissen  v.  Clarke,  reported  in  3  Wils.  419.  541.  and  that  of  Carlos  and 
Shuttlewood  v.  Lord  Dormer.  The  writ  of  summons  in  this  last  case  is  dated 
the  1st  day  of  December  1 775.  The  summons  to  the  four  knighte  to  proceed 
to  the  election  of  the  grand  assise,  is  dated  the  23d  day  of  May  1780.  To 
this  summons  the  sheriff  made  his  return;  and  there  the  matter  rested.  The 
•  last  instance  in  which  a  real  action  was  used,  is  the  case  of  Sidney  v.  Perry. 
In  this  case,  it  was  adjudged  by  De  Grey,  chief  justice,  and  all  the  other  judges, 
that  the  defendant,  in  a  writ  of  right,  by  proving  his  actual  possession,  without 
any  evidence  of  his  title,  put  the  demandant  to  the  necessity  of  producing  and 
proving  his  title,— a  point,  of  which,  till  that  decision,  some  doubts  were  enter- 
tained. That  part  of  sir  William  Blackstone's  Commentary  which  treats  upqn 
real  actiens,  is  not  the  least  valuable  part  of  that  excellent  work^Note  155.] 
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worke  a  degree  as  if  a  bishop  or*axi  abbot,  or  the  like^  disseise  (a  Inst  155. 
one  aod  die,  where  his  successor  is  in  by  lawfull  title ;  for  though  ^tat.  Marl.  30. 
the  parson  (A)  be  altered,  yet  the  right  remaines  where  it  was,  *  ^'^O 

viz,  m  the  church,  and  both  of  them  seised  in  the  same  right,  viz. 
in  the  right  of  the  church,  and  therefore  in  that  verie  case 
Bracton  [ti]  demands  the  question,  Anjaciunt gradum  de  ahbate  [6]  Bracton, 
in  abbatem  sictd  de  fuBrede  in  haredem?    Et  videtur  guod  non  **^*  4-  fol.  321. 
fnagisy  qtuim  in  computatione  descensus,  quia  et  si  altematur  per-  ^  J'*  ^^f'*  gg 
sona,  non  propter  hoc  alternatur  dignitas^  sed  semper  manet*  And   , ,  h.  ^  83/ 
herewith  agreeth  [c]  FUta,  [c]  Fleta,  lib.  5. 

'    Also  an  estate  made  to  the  king  doth  make  no  degree,  and  cf  p-  34-  3  H.  3. 
-therefore  if  a  disseisor  by  deed  inrolled  convey  the  land  to  the  *'"y;'«»  ^'  •  • 
king,  and  the  king  by  his  charter  granteth  it  over,  the  disseisee  p^x.  U  /oi.  K. 
cannot  have  a  writ  01  erdrie  in  le  per  c^cta,  but  in  lepost,  for  the  (Post.  318.  a.) 
king's  charter  is  so  high  a  matter  of  record  as  it  raaketh  no  degree.  5  H-^.  £Dtrie,66. 
-     Also  an  estate  6f  a  tenjant  by  the  curtesie,'or'of  the  lord  by  7  ^-  3-  3^- 
escheat,'  or  of  an  execution  of  an  use,  by  the  statute  of  97  //.  o. 
or  by  judgement,  or  recoverie.  or  of  any  others  chdt  come  in  in 
the  Post,. worke  no  degree,     [d]  But  a  tenancie  in  dower  by  [d]s6  H.  6. 
assignement  of  the  heire  dotli  worke  a  degree,  because  she  is  in  Dower,  30. 
by  her  husband ;  but  assignement  of  dower  by  a  disseisor  worketh 
no  degree,  but  is  in  the  Post^  as  hereaflcr  shall  be  said  in  his 
proper  pltfce. 

When  the  degrees  are  past,  so  as  a  writ  of  entrie  in  the  Poi>t  44  £.  3.  4, 5.  ^ 
doth  lye,  yet  by  event  it  may  be  brought  within  the  degrees  39  ^  3-  <5- 
'   againe ;  as  if  the  disseisor  infeo£Pe  A.  who  infeoffes  B,  who  in-  ^  |j'  7-  ^» 
feoffes  C,  or  if  the  disseisor  die  seised,  and  the  land  discend  to  A.  ^  ■       ^ 
•and  from  him  to  C,  now  are  the  degrees  past ;  and  yet  if  C. 
infeoffe  A.  or  B«  now  it  is  brought  within  the  degrees  againe. 

If  the  disseisor  make  a  lease  for  life,  the  remainder  in  fee,  50  £.  3.  97. 
tenant  for  life  dieth,  he  in  the  remainder  is  in  the  Per,  because 
he  now  claimeth  immediately  from  the  disseisor,  and  both  these 
•estates  make  but  one  degree  (2). 

Note,  there  bee  divers  other  writs  of  entrie  besides  this  writ  (F-N.B.  iga.a.) 
of  entrie  sur  disseinny  whereof  Littleton  here  speakes ;  as  a  writ 
of  entrie  ad  terminum  qui  prateriit,  in  casu  proviso^  in  consimili 
casUf  ad  communem  legem,  sine  assensu  capttuli,  dum  fuit  inj^a 
atatem,  dum  non^fidt  compos  mentis,  cui  in  vitB,  sur  cui  in  vitd, 
intrusion,  cessavit,  and  the  like ;  and  that  which  hath  beene  (8  Re^  B6.) 
••aid  of  one,  may  be  applyed  to  all. 

Sect.  387. 

•  J  ND  note,  thai  in  such  discents  which  take  away  entries,  it  behoveth 
^^  that  a  man  die  seised  in  his  demesne  as  of  fee,  or  in  his  demesne  as  of 
fee  taile.    For  a  dying  seised  for  terme  of  life,  or  for  tenne  of  another 

man's  life,  doth  never  take  away  an  entry  *. 

IF 
•  4-c.  added  in  L.  and  M.  and  Roh. 

(A)  parson  seemt  to  he  here  inserted  for  person. 


(2)  Booth,  in  his  Real  Actions,  171.  makes  the  first  degree  to  consist  m  the 
original  wrong ;  but  sir  Henry  Finch,  q6^.  and  Mr.  jusUce  Blackstone,  vol.  3. 
ch.  10.  agree  with  sir  Edward  Coke.  Abatement,  disseisin,  escheat,  recovery, 
dower,  judgment,  and  a  third  and  every  subsequent  feoffment,  are  m  the  rest. 
Finch,  ibid.  -[Note  156.] 
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Dier,  6  a.  4.  T  F  a  disseisor  make  a  lease  to  a  man  and  to  hit  heires  dttrii^ 
•53.  7  a  4. 46.  ■■•  the  life  of  /.  S.  and  the  lessee  dieth,  living  /.  S.  this  rfiaO  not 

8  H.  4. 16-  take  away  the  entrie  of  the  disseisee,  because  he  that  died  seised 
\{  H  tta  had  but  a  freehold  only,  and  heires  in  that  case  were  added  to 
(I  Rca  iVb.)  prevent  the  occupant,  for  the  heire  m  that  case  shall  not  have 
[fl  PMch.         his  age,  as  it  was  adjudged  in  [d]  Lamb's  case  (3). 

16  Bis.  ih  com-  3^^  jf  f^^  y^  the  reversion  disseise  his  tenant  for  life,  and 
mimi  banco.       ^^^  ^^^  ^j,  f^^^^  ^^  take  away  the  entrie  of  the  tenant 

jRVii^''^      forUfe(4).  „ 

Entr.  Cong.  58.    F.N.B.  145.M.    gH.T.aS.*- 

9  H.  7.  as.  So  it  is  if  there  be  tenant  for  life,  the  remainder  ih  taile,  the 
(Hob.  333.)       remainder  in  fee,  and  tenant  in  tttle  disseiseth  the  tenant  for 

life  and  dieth  seised,  this  shall  take  away  the  entrie  of  the  tenant 

for  life. 
(Post  576.  a.)  But  if  the  king's  tenant  for  life  be  disseised,  and  the  disseisor 
(Pk).  64«.a.)  die  seised,  this  discent  shall  not  take  away  the  entrie  of  the 
lessee  for  life,  because  the  disseisor  had  but  a  bare  estate  of 
freehold  during  the  life  of  the  lessee,  and  LMetm  saith,  that  a 
discent  of  an  escate  for  terme  of  another  man's  life  shall  not 
take  away  an  entrie  (5). 

*'/«  Am  demesne  as  of  fee.""  If  an  infant  bee  disseised, 
TeaipsE.  1.  and  the  disseisor  die  W^  seised,  and  rfter  the  infant  r2397| 
Beliefe.is.Dler,  commeth  to  full  age,  and  the  heire  of  the  disseisor  die  j^  j^  J 
i4£lis.3o8.  before  he  entreth,  albeit  he  died  not  seised  of  an  actuall  '  -^ 
40  E.  3. 9.  b.  gei8i,i(i^  but  of  a  seisin  in  law,  yet  that  dying  seised  shall 
[•]  34  E.  8. 47.  take  away  the  entrie  of  the  disseisee.  [•]  And  yet  in  tdeadn^ 
(8  Rep.  99.)       ^1^^  second  heire  shall  (as  hath  beene  said)  make  himselfe  heire 

to  the  disseisor,  and  that  laiid  shall  not  be  recovered  in  value  for 
the  warrantie  made  of  other  lands  by  the  first  heire ;  but  thoQ^ 
the  first  heire  had  but  a  sesin  in  law,  yet  he  b  within  the  words 
of  UUletan,  for  he  was  seised  and  died  seised  in  his  demesne  m 
offee. 

Sect. 


(3)  See  Note  4.  page  041*  a. 

(4)  But  ii  mU  not  take  axoay  the  entry  of  a  stranger  i  fir  as  to  him  it  is  but 
the  estate Jbr  life  stilly  aji^itums  not  true  descendible  estate.  Lord  Nott.  MS. 
—[Note  157.] 

(5)  This  is  by  reason  of  the  king's  prerogative,  that  he  cannot  be  disseised. 
See  Hob.  322.— [Note  158.] 

(1)  See  1  Rep.  140.  temp.  Edvo,  The  eldest  son  before  entry  died  toitkout 
issuey  the  youngest  will  pay  tvoo  r^iefs^fir  the  death  of  his  father  and  the  death 
qf  his  brother;  for  thiy  both  toere  tenants  to  the  lord.  So  note^the  death  of  a 
person  seised  of  a  seisin  in  lato,  is  a  descent  to  entitle  the  lord  to  reli^^^^By 
Thorp  and  ^tfiv,  the  grandfather  leased  for  life  and  died  The  father  makes 
a  feoffment  qf  Black  Acre  wth  warranty,  4he  son  shall  not  render  in  wdue  the 
term  of  which  the  rerersion  descends  upon  him,  because  the  father  had  only  a 
seisin  in  law.    34  £.  a*  47*    L.  Nott.  MS.^[Note  159.] 


L.3.C.6.  Sect,  388.  OfDiscenU.  [^Sp.b. 


Sect  388. 

yd  LSOy  a  discerU  of  a  reversion,  or  of  a  remainder,  doth  not  take  away 
an  entrie*.  So  as  in  thosjs  cases  which  take  away  entries  by  force  of 
discents,  it  behoveth  that  hee  dieth  seised  of  fee  and  freehold  at  the  time  of 
his  decease,  f  or  of  fee  taile  and  freehold  at  the  time  of  his  death,  or  other-' 
wise  such  discent  doth  not  take  away  an  entrie. 

AND  therefcve  if  a  disfleisor  makea  leaae  for  jearesy  aod  die 

seoed  of  the  reversion,  this  discent  shall  take  away  the  entrie 

of  the  disseisee,  hecaofe  hee  died  seised  of  the  fee  and  fmnk- 

tenement.    Like  law  it  is  if  tlie  land  be  extended  upon  a  statute, 

judgement,  or  recoffnizance,  and  so  it  is  in  case  ofa  remainder. 

Bat  if  he  had  made  a  lease  for  life,  and  die  seised  of  the  rever- 
sion, this  discent  shall  not  take  away  the  entrie  of  the  disseisee, 
for  that  though  he  had  the  fee,  yet  he  had  not  the  frank- 
tenement  (fl). 

So  it  is  of  a  tenant  in  taile  mutaiis  mutandis ;  and  note,  the  Vide  Seot  aos. 
law  doth  ever  give  great  respect  to  the  estate  of  freehold,  though  393* 
it  be  but  for  terme  of  life. 

If  a  disseisor  make  a  lease  fos  terme  of  his  own  life,  and  dieth, 
this  discent  thall  not  take  away  the  entrie  of  the  disseisee ;  for 
thou^  the  fee  and  firanktenement  discend  to  the  heire  of  the 
disseisor,  yet  the  disseisor  died  not  seised  of  the  fee  and  frank- 
tenement:  and  LitUeton  saith,  that  unlesse  he  hath  the  fee  and 
franktenement  at  the  time  of  hit  decease^  such  descent  shall  not 
take  away  the  entrie  (3}. 

Sect* 

*  Sfc.  added  in  L.  and  M.  and  Roh.    tifne  of  his  deathy  not  in  L.  and  M 
t  or  of  fee  taiie  and  freehold  at  the    or  Ron, 


(a)  The  necessity  that  there  should  be  a  tenant  to  do  the  feudal  duties,  and 
the  notoriety  of  title,  which  the  disseisor  acqjuired  by  being  permitted  to  con- 
tinoe  during  his  life  in  the  peaceable  possession  of  the  fee,  and  to  die  seised  of 
it,  are  the  grounds  upon  wnich  the  law  is  induced  to  defend  the  possession 
of  the  heir  of  the  disseisor  from  the  entry  of  the  disseisee,  and  to  leave  the 
disseisee  to  his  remedy  by  action.  But  when  the  disseisor  parts  with  the  free- 
hold, there  is  a  vacancy  m  die  possession ;  and  the  possession  of  the  disseisor, 
and  consequently  the  notorie^  of  it,  is  lost.  Thus  tne  principles  which  apply 
to  the  descent  pf  an  estate  m  possession  dp  not  apply  to  the  descent  of  an 
estate  in  remainder  or  reversion  expectant  on  an  estate  of  freehold.  But  they 
apply  when  die  particular  estate  is  oiihr  for  years;  a  tenant  for  years  being 
considered  nierely  as  the  bailiff  of  t|ie  freehdder,  and  to  hold  the  possession 
for  him. — [Note  160.] 

(3)  l^ut  suppose  the  disseisor  in  this  case  had  conveyed  the  estate  to  the  use 
of  liimself  for  life,  remainder  to  the  use  of  his  first  and  other  sons  succes- 
sively iti  tail,  with  the  immediate  reversioner  remainder  to  himself  in  fee,  and 
that  he  died  without  issue  living  at  the  time  of  his  decease ;  it  seems  to  be  a 

auestion,  whether  he  is  to  be  considered  as  seised  in  fee  at  the  time  of  bis 
eccase,  so  as  to  entitle  his  wife  to  dower.    See  Cordall's  case,  Cro.  £1.  3^5- 
•  s  4  Hooker 


239.  b.]  Of  Discerns.         L.  3.  C-  6.  Sect.  389. 


Sect.  389. 

yf  LSOfOsitis  said  ofcUscents  which  discend  to  the  issue  of  them  which 
die  seised^  S^c.  the  same  law  is  where  they  have  no  issue,  but  the  lands 
discend  to  the  brother,  sister,  uncle,  or  other  cousin  of  him  which  dieth 
seisedp 

T>  Y  this  it  appeareth,  that  a  discent,  in  the  collateral  line  doth 
take  away  an  entrie,  as  well  as  in  the  lineMl. 

*'  Die  seised,  ^c"    Here  C^cJ  inplieth  fee  simple,  or  fee 
taile. 

Sect. 

t  Sfc.  added  in  L.  and  M.  and  Roh. 


Hooker  v.  Hooker,  Cas.  temp.  Hardw.  13.  Duncomb  o.  Duncomb,  3  Ley.  437. 
In  the  latter  case,  between  the  estate  of  the  tenant  for  life,  and  the  limitation 
to  his  first  and  other  sons,  there  was  interpose^  an  estate  to  trustees  during  the 
life  o£  the  tenant  for  life,  for  preserving  the  remainder  to  the  sons.  It  was  held 
that  this  was  a  vested  estate,  and  prevented  the  wife  from  dower ;  and  lord 
Hardwicke  in  Hooker  r.  Hooker  admitted  this  reasoning.   The  passage  in  the 
text  and  the  three  cases  cited  above  were  mentioned,  and  great  stress  laid  upon 
them,  in  the  case  between  the  heir  and  next  of  kin  of  the  late  lord  Thomond. 
In  that  case,  lord  Thomond  being  tenant  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  the  immediate  reversion  expectant  thereupon 
to  himself  in  fee,  paid  off  a  sum  of  18,000/.  charged  upon  the  estate  under  the 
trusts  of  a  term  of  years ;  and  afterwards  died  intestate,  and  without  issue. 
Now  it  is  a  rule  in  equity,  that  when  a  person,  havinff  a  partial  estate  in  land, 
is  entitled  to  a  sum  of  money  charged  upon  it,  his  right  to  the  money  does  not 
necessarily  merge  m  the  land,  but  lie  may  keep  it  as  a  subsisting  charge  on  the 
estate ;  and  in  some  cases,  if  he  makes  no  particular  disposition  of  it  in  his  life- 
time, it  goes  upon  his  decease  to  his  personal  representative.    See  Jones  v. 
Morgan,  1  Bro.  Cha.  Ca.  206.    Upon  this  ground,  it  was  contended  that  lord 
Egremont,  upon  whom  the  estate  descended  at  lord  Thomond's  decease  as  his 
heir  at  law,  took  the  estate  charged  with  the  18,000/.  for  the  benefit  of  ihe 
intestate's  representatives.  To  this,  it  was  answered,  that  though  lord  Thomond 
was,  at  the  time  of  hb  decease,  seised  of  an  estate  for  life,  with  the  immediate 
'  reversion  in  fee ;  yet  as  he  had  no  children  living  at  the  time  of  his  decease, 
•  and  his  heir  at  law  immediately  upon  his  decease  took  the  lands  in  fee  simple 
in  possession,  by  descent,  he  was  to  be  considered  as  seised  of  an  estate  in  fee 
simple  in  possession,  and  consequently,  that  the  18,000  /.  was  to  be  considered 
as  mergea  in  the  inheritance.    But  lord  chancellor  Bathurst,  before  whom  the 
cause  was  heard,  was  of  opinion,  that  lord  Thomond  was  to  be  considered  as 
seised  only  for  life,  and  that  of  course  his  lordship's  personal  representatives 
were  entitled  to  the  18,000/.    This  case,  which,  in  the  annotation  to  the 
'  thirteenth  edition  of  this  work,  was  stated  from  a  Ml  manuscript  report  of  it» 
has  since  been  reported  bv  Mr.  Ambler,  —  Wyndham  and  oAers  v.  Earl  of 
Egremont,  753,— [Note  101.] 


L.3-C.6.  Sect.  390, 391-      OfDiscents.  [240.a, 


["240:1  K?-  Sect.  390. 

AImSO,  if  there  bee  lord  and  tenant,  and  the  tenant  be  disseised,  and 

the  disseisor  alien  to  another  in  fee,  afid  the  alietiee  die  without  issue ^ 

and  the  lordjsnter  as  in  his  escheat :  in  this  case  the  disseisee  may  enter 

upon  the  lord,  because  the  lord  commeth  not  tp  the  land  by  discent,  but  by 

way  of  escheat  (1 ). 


*^  n^HE  disseisee  may  enter  upon  the  lordy  SfcJ*     For  albeit  the  (F.  N.B.i44.b.) 

alienee  of  the  (usaeisor  aie  seised,  and  the  lord  by  escheat 
commeth  to  the  land  by  act  in  law,  yet  because  the  land  dis- 
cendeth  not  to  him,  the  entrie  of  the  disseisee  in  respect  of  the 
escheat  shall  not  be  taken  away.  For  a  dying  seised,  and  a  dis- 
cent,  and  not  a  dying  seised  and  an  escheat,  doth  take  away 
the  entrie :  for  (as  hath  beene  said)  the  discent  is  the  worthier 
title.  But  in  that  case,  if  the  lord  by  escheat  die  seised,  and  the 
land  discend  to  his  heire,  that  discent  shall  take  away  the  entrie 
of  the  disseisee.  So  it  is  if  the  disseisor  die  seised,  and  the  heire  37  H.  6.  t. 
of  the  disseisor  dieth  without  heire,  the  disseisee  cannot  enter  9  H.  7*  ^4*  ^ 
upon  the  lord  by  escheat.  So  as  there  is  a  diversitie  as  touching  /  jvlV^os. V.> 
the  discent,  when  after  a  discen^  cast,  the  issue  in  taile  dieth 
without  issue,  and  when  after  a  discent  cast,  the  heire  in  fee 
simple  dieth  without  heire :  for  he  in  the  reversion,  or  remainder, 
upon  a  state  taile  claimeth  in  above  the  state  taile,  but  the  lord 
by  escheat  claimeth  in  under  the  heire  in  fee  simple. 


Sect.  391. 

ALSO,  if  a  man  be  seised  of  certain  land  in  fee,  or  in  fee  taile,  upon 
condition  to  render  certain  rent,  or  upon  other  condition,  albe^  such 
tenant  seised  in  fee,  or  intfee  taile,  dieth  seised,  yet  if  the  condition  bee 
broken  in  their  lives,  or  after  their  decease,  this  shall  not  take  away  the 
entrie  of  the  feoffor  or  donor,  or  of  their  heires,for  that  the  tenande  is 
charged  with  the  condition,  and  the  state  of  the  tenant  is  conditionall,  in 
whose  hands  soever  that  the  tenande  commeth,  S^c, 

TJPON  these  two  sections  is  to  bee  observed  a  diversitie  be-  33 Ass.  1 1.  a4. 

tweene  a  right,  for  the  which  the  law  giveth  a  remedie  by  ac-  ai  H.  6. 17. 
tion,  and  a  title,  for  the  which  the  law  giveih  no  remedie  by  action, 
but  by  entrie  only  (3).     For  example,  the  feoffee  upon  condition 

in 


(1)  When  the  lord  comes  to  the  land  by  escheat,  the  law  only  casts  the 
freehold  upon  him  for  want  of  a  tenant.  The  disseisee,  notwithstanding  the 
disseisin,  continues  the  riffhtful  tenant ;  and  as,  by  his  entry,  he  fills  the  pos- 
session, the  lord's  title,  which  was  only  good  while  a  tenant  was  wanting,  must 
•necessarily  be  at  an  end.^Note  162.] 

(?)  Though,  by  the  disseisin  a  tortious  possession  is  acquired,  it  is  in  the 
present  ?case,  such  only  as  between  the  disseisor  and  the  disseisee^  and  does 

bot 


240.3. 240.  b.]        Of  Discents.       L.3.  C.^.  SecL393. 

in  this  case  hath  a  right  to  Ae  land,  and  therefore  hig  entrie 
may  be  taken  away»  beesiiae  hee  may  recover  his  right  by  ac- 
tion ;  but  the  feoffinr  or  donor  that  hiuh  but  a  conditioni  his  titl^ 
of  entrie  cannot  be  taken  away  by  any  discent,  becaose  he  hath 
no  remedie  by  action  to  recover  the  land,  and  therefore  if  A 
discent  should  take  away  his  totrie^  it  should  barre  him  for  ever. 
33  Ass.  11. 94.  And  the  law  is  all  one  whether  the  discent  we^e  before  th^ 
^Ant.ao5.)        condition  broken,  or  after. 

Brook,tit  Jf  ort-      t3^  Also  hee  that  hath  a  title  to  enter  upon  a  mort-  r240T1 
■»ine,  6.  maine  shall  not  be  barred  by  a  discent,  because  then  [^  [^    J 

ai  e!  I.'  17        ^^  should  bee  without  all  remedie.    And  so  it  is  in 

case  where  a  woman  hath  a  title  to  enter  causd  matrimonii  vrtB' 
loeuiif  no  descent  shall  take  away  her  entrici  because  she  oath 
40  Ass.  13.        but  a  title,  and  no  remedie  by  action  (1). 

Sect.  392.    ^ 

ALSOy  if  such  tenant  upon  condition  be  disseised,  and  the  disseisor 
die  theret^  seised,  and  the  land  discend  to  tJte  heire  of  the  disseisor, 
now  the  entrie  of  the  tenant  upon  condition,  who  was  disseised,  is  taken 
away.  Yet  if  the  condition  be  broken*,  the  feqffbr  or  the  domr  which 
made  the  estate  upon  condition,  or  their  heires,  may  enter,  cau8&  qui 
supri. 

T  F  a  man  be  seised  of  lands  in  fee,  and  by  his  last  will  in  writing 
deviseth  the  same  to  another  in  fee,  and  dieth,  after  whose  de- 
cease the  freehold  in  Jaw  is  cast  upon  the  devisee,  and  the  heire, 
before  any  entrie  made  by  the  devisee,  entreth,  and  dieth  seised, 
this  discent  shall  not  take  away  the  entrie  of  the  devisee ;  for  if 
the  discent,  which  is  an  act  in  law,  should  take  away  his  entrie, 
the  law  should  barre  him  of  his  riffht,  and  leave  him  utterly  with- 
out remedie  (2).  And  so  it  is  of  him  that  entreth  for  consent  to  a 
ravishment ;  and  so  it  was  resolved  in  the  case  of  Martin  TrolU  of 

London 
*  ^c.  added  in  L.  and  M.  but  not  in  Roh. 


not  affisct  the  estate  of  the  feo&r  on  condition ;  the  condition  being  so  inse- 
parably annexed  and  inherent  to  the  land,  as  to  bind  it,  in  whose  hands  soever 
It  comes.     See  Ow.  141. — [Note  163.] 

(1)  The  assertion,  that  a  woman  in  this  case  has  no  remedy  by  action,  may, 
perhaps,  be  dbputed,  as  the  writ  causdmatrimoniipraloctUi  extends  to  all  the 
degrees.  See  the  writ  in  the  Register.  Booth's  Real  Actions,  197.  and  Fitz. 
Nat.  Br.  205.— [Note  164.] 

(3)  Ace.  the  case  of  Matthewson  v.  Trott,  Owen,  141 .  1  Leo.  sog.  But  the 
reason  given  in  the  Commentarvy  that  the  devisee,  in  this  case,  has  no  remedy 
by  action,  is  not  well  founded,  if  what  sir  Edward  Coke  observes  in  pa^^e  1 1 1 .  a. 
be  true,  diat  the  devisee  may  either  enter  or  have  his  writ  ex  gravt  qtuerela. 
Upon  this  head,  the  judges  Anderson  and  Walmesley  seem  to  differ  on  the 
case  above  cited.  Whatever  maybe  the  case  with  respect  to  a  discent,  a 
fine  levied  by  the  heir  at  law  is  a  bar  to  a  devisee  after  nve  years  nonclaiqi. 
Hulm  V.  Heylock,  Cro.  Car.  900.  It  is  also  a  bar  to  a  title  of  entry  for  a 
condition  broken,  or  a  right  or  title  of  entry  upon  any  other  account.  Mayor 
of  London  v.  Alford,  Cro.  Car.  57^,  1  Jones,  45a.  See  Mr.  Cruise's  Essay  on 
Fines,  146, 147.— [Note  165] 


L.3.  C.6.Scct.393.        Of  Discenw.  [240.b. 

London  ^n]  Pasche  38  £/.  in  Cam.  Banco ;  and  accordingly  Wad  N  Pasch. 
the  opinion  of  the  court  of  common  pleas,  [d]  Pasche  1  Jac.  Reg.  3^  ^^t}^  ^^^''^ 
To  diis  may  be  added  as  a  like  case,  the  kbg'g  patentee  before  ^r^'^*^^* 
he  enter,  &c.    Another  reason  wherefore  a  discent  shall  not  scir.  Fac.  3. 
tfldce  tm«f  the  entrie  of  him  that  hath  a  title  to  enter  by  force  of  41  £.3. 14. 
a  condition,  ^c.  is,  for  that  the  condition  remaiiies  in  the  same  ppl^cMen. 
essence  that  it  was  in  at  the  time  of  the  creation  of  it,  and  ^]^*^^' 
cannot  be  divested  or  put  out  of  possession^  as  lands  and  tene-  ^q^  Banco?' 
ments  may  (3). 


Sect.  393- 

yd  LSO,  if  a  disseisor  die  seised,  i^c.  and  his  heire  enter,  S^c,  itohb  en- 
doweth  thedtn/e  of  the  disseisor  of  the  third  part  of  the  landy  8fc.  in 
this  case  as  to  this  part  which  is  assigned  to  the-  wife  tn  dowerypresently 
after  the  wife  entreth,  and  hath  the  possession  of  the  same  third  part,  the 
disseisee  may  lawfully  enter  upon  the  possession  of  the  wife  into  the  same 
third  part.  Ana  the  reason  is,for4hat  when  the  wife  hath  her  dower ^  she 
shall  be  adjudged  in  immediately  by  her  husband^  and  not  by  the  heire  (1) ; 
and  so  as  to  the  freehold  of  the  same  third  part,  the  discent  is  defeated^. 
And  so  you  may  see,  that  before  the  endowment  the  disseisee  could  not 
enter  ijUo  any  part,  i^c.  and  after  the  endowment  he  may  enter  f  upon  the 
wife,  8^,  but  yet  he  cannot  enter  upon  the  other  two  parts  which  the  heire 
of  the  disseisor  hath  by  the  discent  \  (2). 

''DIE 

*  i^c,  added  in  L.  and  M.  and  Roh.        X  Spc>    added  in  L.  and    M.    and 
t  upon  the  toi/e,  not  in  L.  and  M.    Rob. 
or  Ron. 


(3)  Hainsworth  v.  Pretty,  Cro.  Eliz.  919.  Thomas  devised  to  Riciiard,hl8 
eldest  son,  in  fee,  upon  condition  that  he  should  pay  to  his  other  children  the 
sums  appointed  to  them  according  to  the  intent  of  nis  will ;  and  on  refusal,  that 
his  younger  sons  and  daughters  should  have  it  to  them  and  their  heirs. 
Ricnard  refused  payment,  and  died ;  and  Thomas,  his  son,  entered,  and  the 
younger  sons  and  daughters  entered  upon  him ;  It  was  contended,  that  the 
descent  upon  Thomas  took  away  the  entry  of  the  younger  sons  and  daughters : 
but  the  court  held  the  contrary.  ]^or  it  was  not  as  a  descent  to  a  stranger  after 
a  devise,  before  the  entry  of  the  devisee,  which,  perhaps,  mi^ht  take  away 
their  entry,  because  it  was  not  then  an  immediate  aevise ;  but  it  was  quasi  a 
devise  upon  a  limitation,  or  upon  a  condition  broken,  which  no  descent  should 
take  away  or  prejudice. — [Note  166.] 

(1)  Tlie  dowress  holds  of  the  heir;  but  by  the  institution  of  the  law,  she 
is  in  of  the  estate  of  her  husband;  so  that  after  the  heir's  assionment,  she 
holds  by  an  infeudation  from  the  immediate  death  of  her  husband.  Hence  it 
is  that  aower  ddeats  descent,  bocause  the  lands  cannot  be  said  to  descend  as 
demesne  which  are  in  tenure ;  and  the  assignment  of  dower  beine  in  the  nature 
cyf  inf<kttdation»  and  taking  place  iinmediatdy  fifom  the  death  of  the  husband, 
there  are  only  two-thirds  wnioh  descended  as  demesne.  Oilb.  on  Dower,  3^^. 
—See  ant  31.  b..*^ote  167.] 

'     (3)  The  doctrine  contained  in  this  section  se^ms  to  apply  to  the  cases  of  a 
recovery  suffered  by  the  heir,  before  the  assignment  of  ao«rer.-r[Note  168.] 
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**  J^  IE  seised,  Sfc.^  viz,  in  fee  simple  or  in  fee  tayle. 

"  And  his  heire  enter,  Sfc,**    So  as  lie  hath  an  actuall  fee 
simple. 

«  Of  the  3.jMrt  of  the  land,  ^c."    id  est,  in  severaltie. 
By  this  section  it  appsaretli,  that  an  entrie  being  taken  away  by 
the  aiscent,  is  revived  by  the  endowment,  albeit  the  tenant  in 
dower  shall  have  it  but  for  her  life.    And  the  cause  is, 
for  that  although  the  heire  entred,  yet  t3^  when  the  wife  r24 1 H 
M  B  £.  3.         fg  endowed  she  shall  not  be  in  by  the  heire,  [a]  but  I     *    J 
!^£*a.^^  immediately  by  her  husband  being  the  disseisor,  who  is 

Dower,  171.       1°  ^^^  ^^'  ^^'^  ^y  a  title  paramount  the  dying  seised  and  discent, 

9  £.  3.  and  therefore  in  judgement  of  law,  the  discent  as  to  the  ft'eehold, 
Siitfie,56.  sAd  the  possession  which  the  heure  had  is  taken  away  by  the 
^^^  m'^'  endowment;  for  that  the  law  adjudgeth  no  mcane  seisin  be- 
43  E>^*  3«*^  '    tweene  the  husband  and  the  wife. 

^  £. 3; ^  b.    It  H.  4. 11.    7  H.  5.  3.     10  £. 3.  97, 96.    36  H.  6.  Dower,  30, 

.31  £.  1.  If  there  bee  lord,  mesne  and  tenant,  the  mesne  doth  graft t  to 

!fv^i^'  ^^  tenant  to  acquite  him  against  the  lord  and  his  heires,  the  lord 
<r.  N.  B.  136.)    jjgg^  i^jg  ^j^g  Jj^jIj  ^|jg  geignioric  assigned  to  her  for  her  dower, 

and  distraioes  the  tenant ;  albeit  the  grant  was  to  acquite  him 
against  the  lord  and  his  heires  only,  yet  because  shee  continued 
the  estate  of  her  husband,  and  the  reversion  remained  in  the 
heire,  this  grant  of  acquttall  did  extend  to  the  wife,  which  is  a 
notable  case. 

If  after  the  dying  seised  of  the  disseisor,  the  disseisee  abate, 
against  whom  the  wife  of  the  disseisor  recover  by  confession  in  a 
writ  of  dower,  in .  that  case,  though  the  discent  )t»eje.  avoided  as 
Littleton  here  saith,  yet  the  disseisee  shall  not  enter  upon  the 
tenant  in  dower,  because  the  recoverie  was  against  himselie ;  but 
if  he  had  assigned  dower  to  her  in  pais,  some  say  he  should 
enter  upon  her  (3). 

10  E.  3. 36.  A  man  makes  a  gift  in  taile  reserving  twentie  shillings  rent, 
<7  Rep.  9.  a.)     ^nd  -dies,  the  donee  takes  wife,  and  dieth  without  issue,  the  heire 

of  the  donor  entreth  and  endoweth  the  wife,  shee  is  so  in  of  the 
estate  of  her  husband,  that  albeit  the  estate  taile  be  spent,  and  the 
rent  reserved  thereupon  determined,  yet  after  she  be  endowed, 
she  shall  be  attendant  to  the  heire  in  respect  of  the  said  rent. 
And  so  it  is  of  lord  and  tenant,  the  wife  that  is  endowed  shall  be 
attendant  for  the  due  services ;  but  if  any  services  be  encroached, 
albeit  that  encroachment  shall  binde  the  heire,  yet  the  wife  shall 
-be  contributorie  but  for  the  services  of  right  due  (4). 

"  So 


(3)  So  note,  though  the  disseisee,  hein^an  abater,  did  an  ad  to  xMch  he  toas 
compellable,  vet  His  not  Osgood  as  ifhe  neat  been  actually  compelled.  Supra^  35. 
Lord  Nott.  MS.— [Note  169.] 

(4)  Sir  Edward  Coke,  in  m»  passage,  and  in  a  former  part  of  hiaConmien- 
tary,  puts  several  cases  on  the  continuance  of  the  wife's  dower  aft;er  the  fee 
charged  with  it  is  determined.  Perhaps  the  following  distinctions  and  obser- 
vations will  assist  in  clearing  up  the  complex  and  abstruse  points  of  leardins 
in  which  this  question  is  involved.  I.  In  those  cases  where  the  fee  is  evicted 
by  title  paramount,  the  dower  and  courte83r  necessarily  cease  upon  the  eviction. 
Such  is  the  case  put  by  Littleton  in  the  section  before  us.    II.  When  the  donor 

enters 
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'^  Soyou  may  see^  that  before  the  endaument  the  disseisee  could 
not  enter^  and  after  the  endownefU  he  may  enter,  Sfc"  The  like 
hath  beene  said  before  in  this  chapter,  Sect.  386,  where  the 
entrie  of  the  disseisee  may  be  taken  away  for  a  time^  and  by 
matter  «xj9o<^  ybc/o  revived  againe. 

'  Nota, 


enters  for  breach  of  condition ;  as  his  entry  absolutely  defeats  the  estate  of 
the  tenant  on  condition,  so  it  defeats  his  wife's  right  of  dower,  and  the 
husband's  right  of  courtesy,  and  all  other  charges  brought  upon  the  estate, 
either  by  the  donee's  own  act,  or  by  act  of  law.    See  note  a.  fo.  202.  b.    III.  If 
a  person  seised  in  fee  tail,  or  any  other  determinable  fee,  conveys  in  fee,  the 
wife's  right  of  dower,  and  the  husband's  courtesy,  can  only  be  commensurate 
with  the  estate  of  the  grantee,  and  must  necessarily  cease  whenever  that  estate 
ceases.    See  10  Rep.  97.  b.  98.' a.    IV.  As  to  estates  in  fee  simple  conditional 
at  the  common  law,  and  estates  tail  under  the  statute  de  donis ; — the  wife  was 
entitled  to  her  dower,  and  the  husband  to  his  courtesy,  out  of  them,  afler  the 
fiiilure  of  the  issues.    But  it  may  be  observed,  that  though  it  is  now  difficult 
to  avoid  considering  estates  in  fee  simple  conditional  in  any  other  light  than  as 
estates  originally  granted  to  the  donee,  and  to  the  heirs  general,  or  to  some 
particular  neirs  of  his  body  ;  and  the  estate  of  the  donor,  as  that  of  a  rever- 
sioner expectant  on  the  failure  of  these  heirs ;  yet  this  restriction  to  particular 
heirs,  an<t  exclusion  of  others,  is  understood  to  be  produced,  not  by  any  limita- 
tion of  persons  introduced  into  the  grant,  but  by  a  condition  supposed  to  be 
annexed  to  it,  that  if  there  were  no  such  heirs,  or  beinc  such,  jf  they  afterwards 
failed,  and  the  donee  did  not  alien  the  estate,  it  should  be  lawful  for  the  donor 
and  his  heirs  to  enter. — This  entry,  therefore,  was  not  an  entry  upon  the 
natural  expiraiion  of  a  preoious  estate^  but  for  a  condition  broken ;  in  which 
case,  as  in  all  others  where  entry  is  made  for  breach  of  a  condition,  the  right 
of  the  wife  to  her  dower,  and  the  husband  to  his  courtesy,  if  the  general  rule 
were  adhered  to,  would  be  defeated.    But  for  reasons  now  rathet  to  be  guessed 
than  demonstrated,  this  case  was  made  an  exception  from  the  general  rule. 
So  with  respect  to  the  right  of  the  wife  of  tenant  m  tail  to  her  dower,  and  the 
husband  to  his  courtesy,  after  the  fiulure  of  the  issues  in  tail ;  the  statute  fie 
donis  introduced  no  new  estate,  but  only  preserved  estates  limited  as  cpn^ 
ditional  fees  to  the  issues  inheritable  under  them,  by  preventing  the  tenants 
of  such  conditional  fees  from  alienating  or  disposing ^f  them;  and  as. they 
preserved  the  estates,  so  thev  preserved  the  incidents  belonging  to  them^  and^ 
among  others,  the  right  of  the  wife  to  her  dower,  and  we  husband  to  his 
courtesy.    V.  If  a  person  makes  a  ffift  in  tail,  reserving  rent ;  after  failure  oi 
the  issues  in  tail,  the  rent  will  not  be  continued,  either  for  the  dower  oi  the 
wife,  or  the  courtesy  of  the  husband.    Plo.  Com.  155.    VI.  As  to  limited  fees ; 
— by  which,  jn  this  place,  are  to  be  understood  those  fees  which  are  qualified, 
not  because  the  estate  of  the  grantor  is  limited — (such  as  those  wqich  are 
classed  under  the  third  distinction) — but  those  which  being  created  by  a  person 
seised  in  fee  simple,  are  by  the  original  grant  by  which  they  are  created,  only 
to  continue  till  a  certain  event ;  as  a  grant  to  A.  and  his  neirs,  lords  of  the 
manor  of  Dale,  or  to  A.  and  his  heirs,  while  there  shall  be  heirs  of  the  body 
o(.B» :  -*or  those  fees  which  are  originally  devised  or  limited  in  words  importing 
a  fee  simple  or  fee  tail  absolute  and  unconditional,  but  which,  by  subsequent 
words,  are  made  determinable  upon  some  particular  event  (see  Note  1. 2203.) : 
—as  to  fees  of  this  description,  it  should  seem  -by  the  case  cited  in  the  Nolie 
to  F.  N.  B..  149  G.  and  the  cases  of  Flavell  v.  Ventrice,  1  Roll.  Abr.  676.  and 
Sammes  and  Payne's  case,  1  Leo.  167.  1  And.  184.  8Rep.34.  Goulds.  81.  that 
where  the  fee,  in  its  original  creation,  is  only  to  continue  to  a  certain  period,  the 
wife  is  to  hold  her  dower,  and  the  husband  his  courtesy,  after  the  expiration 
of  the  period  to  which  the  fee  charged  with  the  dower  or  courtesy  is  to  con- 
tinue; 
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VUta^t^      A«te.dbflitlhediMiMrdl«r 
rFbiLjs4.k.      yu  taeret>y  <ic¥eit  the  ffereww,  ftr  the 

••^^^**^'^> /^«7«^.    And  to  it  is  if  a  diaeiior  mtke  a 

graotiiie  i«vcnioototiiekiiig,tiieaitrieoftiie 


^tOMiit for  life duUderert^remwHi  out  of  tlie  kwZ 
flieittie  naniicr  »  if  tiie  diwi.PF  had  tecmmdtl^^^ 


against  the  tenant  for  life  in  a  pnedpe 


»•  Sect.  394.  r^^l^ 

j{LSO,  Va  wmam  be  seised  (rf  land  m  fit,  ^Aertof  I  Aace  Weil 

^hem,Md  aJUr  the  wtfe  du  $rued,  and  after  the  h9^^ 

emter,  tfc  tm  ths  ease  I  may  enter  upon  the  possession  of  the  issme  (en  cest 


tinne;b«it  that  where  the  fee  is  orinnally  densed  in  woids  hnportinff  a  fee 
ml^  fee  fafl  iterfote  and  anconditional,  but  I7  sobseqp^ 
detaining  noon  some  particolar  event;  there,  if  that  particolar  event 
hmens,  die  wries<knmaiid  the  husband's  cooiteiy  cease  with  the  estate  to 
w^i^tt  ttttnezed*    Sudi  i^ipears  to  be  the  disttnction  ^i«*«MMfhttl  by  the 

^***^.^*^^  *«?f**rent  doctrine  as  to  ca«  of  the  Utfterdcscri^iosL 
•eratto  hare  beenlaid  dora  m  the  ease  of  Buckworth  o.  T^ 
"J™"«J  tamyts  Geo.  3,  in  the coort  of  kii^s  bench.  There  Jooeph  Sotton 
the  testator  devised  his  estates  to  trustees,  upon  trust  to  pay  the  rents  and 
yqfa  of  Aem  for  the  maintenance  and  education  of  Maiy  Bans,  till  she 
arrived  at  twentj-cne,  or  was  married :  **  And  from  and  after  the  said  Marv 

^  Bwrsshonid  have  attainedher  age  oftwen^-one  years,  or  should  be  married 
he  gave  and  devised  all  the  said  hmds  and  premises  to  the  said  Mary  Bam,* 
herheirs  and  assigns  for  ever;  but  in  case  the  said  Mary Barrs  should 
hsppen  to  die  before  she  arrived  at  the  ageof  twenty-one  yean,  and  without 
hamg  imeof  her  body  lawfully  begotten ;  then,  from  and  after  the  decease 
of  the  said  Maiy  Barrs  without  issue,  as  aforesaid,  he  gave  and  devised  all 
^  his  sud  esUtes  unto  his  grandson  Waller  for  life,**  with  several  remainders 
rr*  Jl^  ^^  married  Sdomon  Hansard,  and  had  issue  a  son,  who  died 
in  her  hfc ;  and  aftmrards  Mary  Bans  died  under  twenty-one.    In  this  case 
the  Cf  ml  were  unanimously  of  opinion,  that  on  the  decease  o£  Mary  Barrs,  her 
husband  became  entitled  1^  the  courtesy  to  the  estates  for  his  life,  and  that, 
sublect  thereto,  the  devisees  over  becaaie  entitled  to  them  by  way  of  executory 
itrhe.^Co8eet.  Jurid.  vol.  i.  332.    3  Bos.  and  Pull.  65a.    The  ground  upon 
m\A<!ti  the  court  appears  to  have  formed  their  opinion  on  it,  is,  an  analoiry  tW 
aimposed  it  to  bear  to  the  case  of  estates  in  fee  simple  conditional,  and  States 
tall;  in1>oth  of  which  dower  and  courtesy  continue  after  feilure  of  the  issoes- 
mnl  in  both  of  which  the  wife's  being  seised  of  a  fee,  to  which  the  issue  marht 
by  possibility  inherit,  entities  the  husband  to  courtesv.— On  the  subjectdis- 
cussed  in  this  note  much  useful  leammg  will  be  found  in  GoodbiH  v.  Bricham 
1  Bos.  and  PuB.  loa.    Doe  ex  dem.  Andrew  r.  Hutton,  3  Bos.  and  Pull.  6j.q* 
iVufSLu^'^t     ^^Martin,  4  Dura,  and  East,  39.  ^  Mamidrell  r. 
Maundreli,  7  Ves.  jun.  567.     lo  Tes.  jun.  a46.— [Note  1 70.] 
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case  jeo  *  pov  enter  sur  le  possession  Tissue),  for  that  the  issue  comes 
not  to  the  lands  immediately  by  discent  after  the  death  of  the  mother,  S^c. 
f  bat  by  the  death  of  the  father  (i). 

Contrarium  tenetur  P.  9  H.  7.  per  tout  le  court,  8c  M.  37  H.  6. 

**  TNihis  case  I  may  ertter  upon  the  possession  of  the  issue,  S^^c.**    Vide  9.  H.  7-24- 
For  here  was  but  a  discent  of  a  reversion  at  the  time  of  the  ^  37  H.  6.  u 
dying  seised,  for  the  estate  of  the  tenant  by  the  courtetie  had  ^L^^^ 
commencement  by  the  having  of  issue,  and  is  consummate  by  the  Homage, 
death  of  the  wife,  so  as  the  fee  and  frankteneroent  did  not  after  (]$  Rep.  34. «.) 
the  decease  of  the  wife  descend  to  the  heire,  and  albeit  the  tenant 
by  the  courtesie  dieth  afterwards,  and  that  the  franktenement  is 
cast  upon  the  heire,  so  as  now  he  hatb  the  fee  and  franktenement 
by  discent,  yet  because  the  heire  came  not  to  the  fee  and  frank- 
tenement at  once,  immediately  after  the  decease  of  the  wife,  such 
a  mediate  discent  shall  not  take  away  the  entrie  of  the  disseisee. 
On  the  other  side,  an  immediate  discent  may  take  away  an  entrie 
for  a  time>  and  mediately  ma;^  be  avoided  by  matter  ex  post 
factOf  as  hatli  beene  said.  But  if  a  dying  seised  taketh  not  away 
tlie  entrie  of  him  that  right  hath  at  the  time  of  the  discent,  u 
shall  not  by  any  matter  ex  post  facto  take  away  his  entrie. 

If  a  disseisor  die  without  heire  (A)  his  wife  priveraentensemt 
with  an  issue,  and  after  the  issue  is  borne,  who  entreth  into  the 
land,  he  hath  the  land  by  discent,  and  yet  thereby  the  entrie  of 
tlie  disseisee  shall  not  be  taken  away,  because,  as LitUetonhiete 
saith,  the  issue  commeth  not  to  the  lands  immediately  by  discent, 
after  the  decease  of  the  father. 

And  so  it  is  if  a  disseisor  make  a  gift  in  taile,  the  remainder  in 
&e,  and  the  donee  dieth  without  issue,  leaving  his  wife  privement 
enseint  with  a  sonne,  and  he  in  the  remainder  enters,  and  after 
the  Sonne  is  borne,  who  entreth  into  the  land,  this  discent  i^all 
not  take  away  the  entrie  of  the  disseisee,  (»iu^  qud  suprd. 

*'  Contrarium  tenetur,  SfcJ*  This  is  an  addition,  and  therefore 
to  be  passed  over.  And  at  this  day,  this  case  of  Littleton  is 
holden  for  cleere  law. 

Sect. 

*  poy  hot  in  L.  and  M.  or  Roh.        the  note  that  fbllows,  not  in  L.  and  M. 
t  but  by  the  death  of  the  father,  and    or  Roh. 

(A)  beire  teem  to  he  here  imertedfor  issue.    See  Mr,  Rkt^s  Jntr,  p.  1 19. 


(1)  Conformably  to  this,  it  was  held  by  lord  Holt  in  the  case  of  Carter  v. 
Tash,  t  Salk.  341.  that  a  descent,  which  tolls  entry,  ought  to  be  an  inunediate 
descent ;  and  therefore  tf  a  feme  disseisoiess  take  husband,  and  hath  issue  and 
dies,  and  after  the  husband  dies,  the  descent  to  the  issue  does  not  take  away 
entry,  because  the  interposition  of  tenant  by  the  courtesy  does  impede  it ;  and 
becKose  coverture,  to  avoid  a  descent,  ought  to  be  continual  mm  the  time 
of  the  disseisin  to  die  descent;  for,  if  a  leme  be  sole  atthetinie  «f  the  disMsin, 
or  of  thetieseent,  or  any  time  intermediate,  her  entry  is  «et puMerved,  iiecause 
she  had  an  opportunity  to  enter  and  prevent  the  descent:  as  tf  a  feme  cowrt 
is  a  disseisee,  and  after  her  hueband  dic^she  take6  a  second  husband,  and  then 
the  descent  happens,  this  descent  rtiall  take  away  the  entry  of  the  iemr:  «nd 
upon  this  last  point  the  plaintiff  in  that  case  was  nonsuited. — [N0le  171.] 


241. b.  242.a.]     t)f  Discents.     L.3.  C.6.  Sect.395-96. 


(Ante,  938.  b.)  ScCt.  395. 

ydLSOy  if  a  disseisor  tnftofft  his  father  infee^  and  the  father  die, 
*^  seised  of  such  estate,  by  which  the  land  descend  to  the  disseisor,  as 
Sonne  and  heire  (si  un  disseisor  enfeofPa  son  pier  en  fee,  et  le  pier  morust 
de  tiel  estate  seisie,  per  que  les  tenements  discendont  a  le  disseisor,* 
come  fits  et  heire),  8fc.  in  this  case  the  disseisee  may  toell  enter 
mon  the  disseisor,  notwithstanding  the  >^  discent,  for  that  as  to  ^24271 
tie  disseisin,  the  disseisor  shall  be  adjudged  in  but  as  a  disseisor,  L  a.  J 
notwithstanding  the  discent,  ||  quia  particeps  crimiiiis  (i). 

15 £. 4.  ft3. a.  r\T  this  sufBcient  hath  beene  said  before  in  this  chapter, 

11  £.  4-  «•  ^-^  Sect.  386.    And  regularly  it  is  true,  that  albeit  a  discent 

*^ H  6  ^^h^  ^^  ^*^^'  ^^    ^  entrie  of  the  disseisee  taken  away,  yet  if  the 

34H.  6.  u.  disseisor  commeth  to  the  land  againe,  either  by  discent,  or 

19  H.  8.  9.  purchase  of  any  estate  or  (B)  fr^old,  which  is  implyed  in 

94  H.  S.  8. 9.  the  C^c.J  the  disseisee  may  enter  upon  hira,  or  have  his  assise 

18  H.  8. 6.  against  him,  as  if  no  dbcent  or  meane  conveyance  had  beene, 

*  A^  54.  9^i^  particeps  criminis. 

90  £.  3.  95, 96.  (Post.  Sect  409.) 


Sect.  396. 

A  LSO,  if  a  man  seised  of  certaine  land  in  fee  have  isstie  two  sons, 
and  die  seised,  and  the  younger  sonne  enter  by  abafement  into  the 
land,  and  hath  issue,  and  dieth  seised  thereof,  and  the  land  descend  to  his 
issue,  and  the  issue  etUers  into  the  land :  in  this  case  the  eldest  sonne,  or 
his  heire,  may  enter  by  the  law  upon  the  issue  of  the  younger  son,  notwith- 
standing the  discent,  because  that  when  the  younger  son  abated  into  the 
land  after  the  death  of  his  father,  before  any  entrie  made  by  the  eldest 
sonne  (devant  ascun  entrie  per  le  fits  eigne  f  fait),  the  law  intend  that 
kee  entred  claiming  as  heire  to  his  father.  And  for  that  the  eldest  sonne 
chimes  by  the  same  title,  that  is  to  say,  as  heire  to  his  father,  hee  and  his 
heires  may  enter  upon  the  issue  of  the  younger  son  (il  et  ses  heires  poient 
enter  sur  Tissue  de  puisne  %  fits),  notwithstanding  the  discent,  S^c.  because 

they 

*  ent  added  in  L.  and  M,  \  fait-^no^  in  X.  and  M. 

II  ^c.  added  .*•   auia  particeps  cri-         X  (its — firere,  L.  and  M.  and  lUh. 
minis,  not  in  L.  ana  M. 

(B)  5hM(UttfMC6eor,tfUte«<io^"or"?    See  Mr.  Rido^flntr.  p.  119.. 


(1)  For  when  the  disseisor  enfeoffs  the  father,  it  is  presumed  to  be  done  in 
order  afterwards  to  come  in  by  descent,  and  the  act  of  law  shall  not  give 
sanction  to  the  wrong  of  the  party ;  nor  shall  any  man  by  his  own  wrong, 
however  cunningly  contrived,  give  to  himself  a  right;  for  when  the  heir  by 
the  descent  gains  a  jus  possessionis,  he  is  supj^osed  innocent  of  the  wrong  of 
his  ancestor,  but  here  he  is  partner  of  his  guilt.  See  Gilb.  Ten.  37,  28.-^ 
[Note  172.] 


L.3:  C. 6.  Sect. 397.      Of  Discerns.  [242.  a. 

they  claitne  by  the  same  title.  And  in  the  same  manner  it  shall  be,  if 
there  were  more  Ascents  from  one  issue  to  another  issue  of'  the  younger 
Sonne  (i). 


Sect.  397.    . 

T^VTin  this  case,  if  the  father  were  seised  of  certaine  lands  in  fee,  and 
hath  issue  two  sons,  and  die,  and  the  eldest  sonne  enter  (et  TeigDe 
*  fits  enter),  and  is  seised,  S^c.  and  after  the  younger  brother  disseiseth  him, 
by  which  disseisin  he  is  seised  in  fee,  and  hath  issue,  and  of  his  estate  dieth 
seised,  tlien  the  elder  brother  cannot  enter,  but  is  put  to  his  writ  of  entrie 
sur  disseisin,  &c.  §  to  recover  the  land.  And  the  cause  is,  for  that  the 
youngest  brother  conuneth  to  the  lands  by  wron^vl  disseisin  done  to  his 
elder  brother,  and  for  this  wrong  the  law  cannot  intend  that  he  claimeth 
as  heire  to  his  father,  no  more  than  if  a  stranger  had  disseised  the  elder 
brother  which  had  no  title  (Et  la  cause  est,  pur  ceo  que  le  puisne  frere 
vient  a  les  tenements  per  tortious  disseisin  fait  a  son  eigne  irere,  et  per 
el  tort  la  ley  ne  poit  entender  que  il  claime  come  heire  a  son  pier,  nient 
pluis  que  un  estrange  person  que  est  disseisie  I'ei^e  frere]; que  n'avoit 
ascun  title),  i^c.  And  so  you  may  see  the  diversitie,  where  the  younger 
brother  entreth  after  the  death  of  the  father  before  any  entrie  made  by 
the  elder  brother  m  this  case,  ||  and  where  the  elder  brother  enters  after  the 
death  of  his  father,  and  after  is  disseised  by  the  younger  brother,  where 
the  younger  after  (Ueth  seised  f. 

^  JN  this  case  the  eldest  sonne,  ^c.  may  enter  upon  the  issue 

of  the  younger  son,  Sfc."  And  the  reason  hereof  is,  for  (Plow.  306.  a.) 
that  the  law  intendeth  the  youngest  sonne  entred  claiming  the 
hmd  8B  heire  to  his  father,  and  bepaus^  the  eldest  sonne  claimeth 
also  by  the  same  title,  vix.  as  heire  to  his  father,  therefore  hee 
mid  his  heires  may  enter  upon  the  second  sonne  and  his  heires, 
in  respect  of  the  privitie  of  the  bloud  betweene  them,  and  of  the 
same  claime  by  one  tilje,  albeit  the  youngest  son  gained  a  fee 
simple  by  his  entrie :  fbr  Uttleton  here  calleth  it  an  abatement, 
which  proveth  the  gaining  of  a  fee  simple. 

And  it  is  to  be  observed,  that  assisa  mortis  anieeessoris  non  Braet  lib.  4. 
tenet  inter  conjunctas  personas  sicutfratres  et  sorores,  Sfc.  for  fol.  a6i.  aSa, 
these  are  privie  in  bloud,  but  it  lyeth  against  strangers,  and  jj^'g®'*?®"' 
dien  damages  are  to  be  recovered  against  a  stranger,  but  not  ^^  iib  g'' 
against  his  brother.  cap.  1,  a,'&c. 

so  £.  3.  Barr.  preaest.  13.  13  H.  3.  Mord.  pi.  nltim.        13  £.  1.    Mord.  47. 

39  Ass.  11.    F.N.B«196.B.    (8  Rep.  4^)    (Post.  971.  a.) 

Lands 


»  fite— frere,  L.  and  M.  and  Roh.      )|  4*.  added  in  L.  and  M.  and  Roh. 
§  Sfc.  not  in  L.  and  M.  or  Roh.  f  ^c-  added  in  L.  and  M .  and  Roh. 

I  frerejf  not  in  L.  and  M.  or  Roh. 


(1)  When  a  younger  brother  enters  in  this  case,  he  does  not  ent^  to 
get  a  possession  distinct  from  that  of  the  elder  brother,  but  to  preserve 
me  possession  in  the  family,  that  nobody  else  abates.  Gilb.  Ten.  a8. — 
[Note  173.] 

Vol.  II.  T 


242,a.242.b.243.a.]  Of  Discents.    L.3.  C.6.  Sect.39T 

Paach.  s  E.  3.  Lands  were  nven  to  the  hudbaad  and  wife,  and  to  the  heirev 
Coram  Kege  ^f  ^gj^  ^^  bodies,  they  had  issue  a  daughter,  the  wife  died,  the 
tai^  ^     ^"     husband  had  issue  by  another  wife  foure  sons  and  died, 

the  eldest  sonne  l^  abated  and  died  seised,  this  discent  r2427l 

did  take  away  the  entrie  of  the  daughters,  because  they  I    k    J 

claimed  not  by  one  title*     And  in  ancient  bookes  the 

eldest  Sonne  is  called  hares  propinquus^  and  the  younger  sonne 

8  E.  9.  Ass.  380.  hares  remotus.   And  albeit  the  eldest  sonne  hath  issue  and  dieth, 

40  £.  3. 34.  b.     and  that  afVer  his  decease  the  youngest  son  or  his  heire  entretfa, 

19  Aas.  34.         j^Q^  many  discents  be  cast  in  his  line,  yet  may  the  heires  of  the 

eldest  sonne  enter  in  respect  of  the  privitie  of  the  bloud,  and 
of  the  same  claime  by  one  title ;  but  if  the  youngest  sonne  make 
a  feoffment  in  fee,  and  the  feoffee  die  seised,  that  discent  shall 
tdce  away  the  entrie  of  tlie  eldest,  in  respect  that  the  privitie  of 
Vtd.  Broulce,  tit.  the  bloud  faileth.  And  admit  that  the  youngest  sonne  be  of  the 
£i^^«'  ^7.         buife  bloud  to  his  brother,  yet  he  is  of  the  whole  bloud  to  hig 

fyihetf  and  thi^efore  if  he  entreth  by  abatement,  and  dieth  seised, 
(KoU.  Abr.  6a8,  it  shall  not  barre  his  elder  brother  of  his  entrie.  But  if  the  eldest 
^.^9')  sonne  entreth,  and  gaineth  an  actual!  possession  and  seisin,  then 

the  entrie  of  the  youngest  is  a  disseisin.  And  then  a  d3ring 
(4  Rep.  58.)      seised  shall  take  away  the  entrie  of  the  eldest,  foroossessio  terra 

must  be  vacua  when  the  youngest  sonne  enters  by  abatement, 
as  Littleton  saith,  because  he  hath  more  colour  in  that  case  to 
claime,  as  heire  to  his  father,  who  last  was  actually  seised. 
Therefore  if  after  the  decease  of  the  father,  lin  estranger  doth 
first  enter  and  abate,  upon  whom  the  youngest  sonne  entreth  and 
disseise  him,  and  die  seised,  this  discent  shall  binde  the  eldest, 
for  he  entred  by  disseisin,  and  not  by  abatement. 

If  a  man  bee  seised  of  lands  of  the  nature  of  13*  biirgh  r2437| 
English^  and  hath  issue  two  sonxies  and  die,  and  the  [_  ,^  j 
eldest  sonne  before  any  entrie  made  by  the  youngest, 
entreth  into  the  land  by  abatement,  and  dieth  seised,  this  shall 
not  take  away  the  entrie  of  tlie  youngest  brother.  Et  sic  de 
similibus*  And  these  and  the  like  cases  are  all  within  the  reasoa 
(1  Boll.  Abr.  and  rule  of  our  author.  And  where  our  author  speaketh  only. 
€39.  Ant.  15- a)  of  an  abatement,  so  it  is  not  (A)  an  intrusion ;  for  if  the  &ther 

make  a  lease  i^r  life,  and  hath  issue  two  sonnes  and  dieth,  and 
the.  tenant  for  life  dieth,  and  the  youngest  sonne  intrude,  and  die 
seised,  this  discent  shall  not  take  away  the  entrie  of  the  eldest. 
But  if  the  &ther  had  niade  a  lease  for  yeares  it  had  beene  other- 
wise, for  that  the  possession  of  the  lessee  for  yeares  maketh  an 
actuall  freehold  in  the  eldest  sonne.  And  it  is  to  be  observed^ 
that  the  reason  of  Littleton  in  this  case  (for  that  both  the  bre- 
thren hold  by  one  title)  holdeth  also  in  many  other  cases. 
93  E.  4. 4.  If  two  coparceners  make  partition  to  present  by  tume,  and 

(7-  ^•^-  34^  one  of  them  usqrpe  in  the  tume  of  the  other,  this  usurpation 
Ant.  186.  b.;      gij^ii  j^^^  py^  jijg  ^^gp  ^^^  ^£  possession,  because  they  claime 

by  one  tide. 
Doctor  &  Stud.      If  two  coparceners  be,  and  they  severally  present  to  the 
cap.3o.foln7.  ordinarie,  yet  the  diurch  is  not  litigious,  because  they  claime 

all  by  one  title  (1). 

If 

(A)  The  text  Aould  be  read,  it  seem,  as  ^  lard  Coke  had  tued  the  word  of  instead  rf 
^not."    See  Mr.  RitsaUlntr,  p.  I  ig. 


(1)  Acc.  Dig.  p.  1.  c.  3,— See  7th  Ann,  c.  18, 


1^.3.  e.6.Sect.398.        Of  Discents.         [243.a.  243.b. 

If  upon  a  writ  of  diem  elausit  estremnm^  the  youogest  sonne  12  £.  4.  i9. 
be  found  beire,  the  eldest  son  hath  no  remedy  by  the  common 
lair,  because  they  claimed  by  one  title ;  bat  otherwise  it  is  if 
they  claime  by  severall  titles,  as  it  appeareth  in  our  bookes  (2). 
But  this  is  now  holpen  by  a  statute  *  made  since  Littleton  *  a  E.  6.  cap.  a. 

wrote.  ^^*7*i!l^ 

If  two  parsons  be  m  ddbate  for  tithes,  which  amount  to  abore  ^^  ^|u^-*^ 

the  fourth  part,  and  one  man  is  patron  of  both  churches,  no  "^*        ^^^"^ 

indieavit  doth  lye,  for  that  both  incumbents  claime  by  one  and 

the  same  patron«    Etdode  nmUibns. 

And  where  LittUttm  saith,  seised  of  lands  in  fee,  the  same 

law  it  is  if  a  man  bee  seised  of  lands  in  taiie,  and  hath  issue ' 

two  sonnes  mutatis  mutandis* 


*^  And  is  seiiedf  Sfc*"    That  is  to  say,  actually  seised,  dther  (Post.  345.  a.) 
by  entrie,  as  lAtthton  here  putteth  it,  or  by  possession  of  the 
lessee  for  yeares,  or  the  like. 

**  Had  no  title,  Sfc,**   That  is  to  say,  any  pretence  or  semblance 
of  title,  as  the  younger  brother  here  hath ;  and  in  many  other 
cases  there  is  a  great  diversitie  holden  in  our  bookes  [oj  where  fo]  a  £.  s. 
one  hath  a  colour  or  pretence  of  right,  and  when  he  hath  none  Bastardie,  19. 
at  all,  whereof  you  may  read  plentuuUy  in  our  bookes.  ^'  ?*  ^^' 

39  E.  3.  q6.      17  £.  3.  59.      11  £.  3.  Ass.  88.  .  si  H.  6.  14.      1 1  £.  3.  Age,e* 
Vide  Sect.  400.  Be  cap.  Gamiii.  (A). 

(A)  See  the  obmvdtian  under  (B)  at  the  end  ef  the  ctmaneiUary  on  Sect,  400. 


Sect-  398. 


TNthe  same  maxmer  it  is,  if  a  man  seised  of  certaine  land  in  fee,  hath 

issue  two  daughters  and  dieth,  the  eldest  daughter  entreth  into  the  land 

daamng  all  to  her,  and  iheretf^nely  taketh  theprofiis,  cmdhath  issue  and 

dieth  seised,  by  which  her  issue  enter,  which  issue  hath  issue  and  dieth 

seised,  and  the  second  issue  enter  f,  &  sic  ultra,  yet  the  younger  daughter, 

or  her  issue  as  to  the  moiHe,  may  enter  upon  any  issue  whatsoever 

[^4371  rf  ^^  ^^^  ^^  daughter  notwithstanding  suchdiscent,  for  that 
,  b.  J  ^^  claime  by  one  same  title,  S^c.  But  in  such  case  where  both 
sisters  have  entred  after  the  death  (f  their  father,  and  were 
thereof  seised,  and  after  the  eldest  sister  had  msseised  the  younger  of  her 
part,  and  was  there^  seised  in  fee,  and  hath  issue,  and  of  such  estate  dieth 
seised,  whereby  the  lands  descend  to  the  issue  of  the  etder  sister,  then  the 
younger  sister  nor  her  heirs  cannot  enter,  Sfc.  caus&  qu&  suprsL^  &c. 

"  CLAIMING 
t  <l^c.  added  in  L.  and  M.  and  Rob. 


(a)  At  the  common  law,  if  the  ycHinfeti  son  were  found  heir,  the  eldest 
might  have  an  office ;  the  doubt  was,  whether  the  point,  which  was  heir, 
should  be  tried  by  imtnediate  interpleader,  or  at  the  mil  age  of  him  that  was 
first  found  heir:  but  the  2d  and  3a  £d.  6,  ch.  8.  hath  remedied  it,  and  given 
an  ii^rpleader  immediately,  on  traversing  the  first  office,  which  cannot  be, 
unleas  the  party  who  traversed  had  an  offioe  fo^od  for  himsel£  7  Co,  44.  a.  b« 
Kstti'a  Qsam,^[ViQ$e  174.] 


243.  b-]  Of  Discents.     L.3,  C.6.  Sect.  399- 

(Hob.  ifto.  "  rjL  A IMING  all  to  her.''    Here  it  appeareth,  that  wben 

Pm^-  373-  b.  ^  the  one  coparcener  doth  apeciaHy  enter,  claiming  the 

fiTAss^o  whole  land,  and  taking  the  whole  profita,  that  she  gainea  the 

9iE.3.7.tt7.3ft.  one  moitie,  v».  of  her  suter  by  abatement,  and  yet  her  dying 

t6AM.s.  idaed  ehaU  not  take  away  the  entrie  ofher  aister;  whereaa 

S7  Am.  68.  when  one  coparcener  enters  generally,  and  taketh  the  proBta, 

2fi  Ats.  p.  I.  ij^jg  giiiji  ^  accounted  in  law  the  entrie  of  them  both,  and  no 

^'1^7^10?'  diveating  of  the  moitie  of  her  sister  (i). 

16  H.  7. 4.  •  If  one  coparcener  enter  claiming  the  whole,  and  make  a 

(Mo.  60.)  feoffment  in  tee,  and  take  backe  an  estate  to  her  and  her  heires, 

See  more  of  this  qq^  y^f^  [gg^^  am}  ^{^  seised,  this  discent  shall  take  away  the 

of  wJr^tr,  ^^^  ®^  ^®  ^^®'  ^^^^'  because  by  the  feoffment  the  privitie 

Sect.  710.     '  of  the  coparcenarie  was  destroyed. 

a8  Ass.  30. 

Vjde  Sect.  710.  «  Claime  hy  one  same  Htk^  Src"    Of  this  sufficittit  hath  beene 

Ant^'i^'a.^  said  in  the  next  precedent  Section. 

'<  Cannot  enter ^  S^c."    Of  this  there  hath  beene  also  spoken  in 
the  same  Section. 


Sect.  399. 

yj  LSOfif  a  man  be  seised  of  certain  lands  in  fee,  and  hath  issue  two 
sonneSf  and  the  elder  is  a  oastardf  and  the  younger  mulier,  and  the 
father  die,  and  the  bastard  entreth  claiming  as  heire  to  his  father,  and 
occupieth  the  land  all  his  life,  without  any  entrie  made  upon  Mm  by  the 
mulier^  and  the  bastard  hath  issue,  and  dieth  seised  of  such  estate  in  fee, 
and  the  land  descend  to  his  issue,  and  his  issue  entretn,  Sfc.  in  this  case  the 
mulier  is  without  remedie,  for  he  may  not  enter,  nor  have  any  action  to 
recover  the  land,  because  thiere  is  an  ancient  law  in  this  case  used,  S^.* 

PL  Com.  57.       <<  QEI8ED  in  fee.*'    For  this  holds  not  in  case  of  an  eatate. 
39  £.  3.    Le  ^  jafle^ 

darrdne  case. 

lib.  8.  IbL  101,  <<  Mulier,^  seuJUius  muUeratus.    Mulier  hath  three  significa- 

i^H^*^^*  tions,   First,  Sub  nomine  muUeris  continetur  quisUbet  fctmina. 

(aRoH^Abn**  Secondly ,  Propria  sub  nomine  mulieris^  continetur  virgo.  Thirdly, 

584. 586.    ' '  Appellatione  midieris,  in  legibus  Anglia^  continetur  uxor,    Et  sic 

Doctor  &  Stud,  flius  natus  vel  JiUa  nata  ex  justd  uxore,  appelkttur  in  legibus 

^p  ^)  An^iafUus  muUeraius,  seuJUia  muUerata,  a  sonne  mulier,  or  a 

GlaiiTfl.Ub.7.  daughter  mulier.    Sicut  bastardus  («)  dicitur  4  Graco  lerbo 

Bract,  lib.  5.  CBp.  19.    Brit.  cap.  70.    Vide  Sect.  188. 

Bassaris, 
*  Sfc.  not  in  L.  and  M,.  or  Roh. 

(1)  Hob.  120.  Smale  ▼.  Dales.  The  contrary  is  held,  that  one  coparcener 
isanlMit  be  disseised  imthout  actual  ouster,  and  claim  shall  not  alter  the  possession. 
Lord  Nott.  MS.-^Note  175.] 

.  {fi)  Sir  Henry  Spdman,  verbo  Bastard,  rejects  this  derivation,  and  holds  it  to 
be  a  pure  Saxon  word  Bastart,  viz.  impurd  natus,  ut  apud  nos,  Upstart  dicitur 
.  homo  novus.  Lord  Nott.  MS. — In  Germany,  and  with  us,  (who  derive  many 
dr  our  cuftoms  and  political  opinions  from  the  Germans),  bastardy  was  always 
a  circumstance  of  i^ominy.    But  m  Spain,  Italy,,  andTrance,  bastards  were 

>  in 
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P  Ba$MriSfLe.mer€itis,9eueonculnttayauiapr0cr^aiure9 

44  J  fneretrice  seu  i^  concubind.    In  Engliah  hee  is  called 
^  J  base  borne,  and  thereupon  some  say,  that  a  bastard  is 
as  much  to  say,  as  one  that  H  a  base  naturall,  for  aerd 
siffnifieth  nature.    I  read  in  Fleta  [  p]  that  there  bee  three  kinder  !■„]  f\^^  ^j,  , 
of  bafetards,  viz.  matuer,  nothusy  8f  sputius^  which  are  described  cap.  5.  ' 

In  two  old  verses :  Vide  Sect  380. 

(1  Roll.  Abr. 
ManserUms  scortum,  notho  mcechus  dedit  ortum.  35^1 357<  35B> 

Ut  seges  ^  spicdy  sic  spurius  est  ab  amcd  (1).  g^;  j.^.  54,. 

Godb.  a8i.    P«Im.  9.    4  Inst.  36.) 

But  we  terme  them  all  by  the  liame  of  bastards  that  be  borne  out 


to  prove  the  chUde  a  bastard,  (for  in  that  c^aeJiUaiio  non  potest  4?  e."  3.  7 
probarij^  unlesse  the  husband  hath  an  apparent  impossibihtie  of  44  E.  3.  lo. 
procreation ;  as  if  the  husband  be  but  eight  yeares  old,  or  under  ^9  Ass.  54. 
the  age  of  procreation,  such  issue  is  bastard,  albeit  he  be  borne  ^r^  '** 
within  marriage  (11).    [s]  But  if  the  issue  be  borne  within  a  1^  h  6. 17. 

39  E.  3.  13.  [«]  18  £.  4.  a8.    (1  Salk.  i9o.v 

moneth 

in  many  respects  on  an  eaual  footing  with  legitimate  children.    During  the 
first  and  second  races  of  tne  kings  of  France,  no  difference  appears  to  have 
been  made  between  their  legitimate  and  illegitimate  oflipring.    The  same 
seems  to  have  been  the  case  of  the  o£bpring  of  all  the  sovereign  princes  and 
higher  ranks  of  nobility  in  France.    Their  acknowledging  a  natural  child  to  be 
their  child  was  considered  as  tantamount  to  any  formsu  act  of  le^timation. 
But  the  natural  chOdren  of  all  other  persons  were  considered  as  villems.  After 
the  accession  of  the  Capetian  line,  the  condition  of  bastards  was  altered  for  the 
worse  in  many  respects.    Those  of  royal  parentage  were  excluded  from  the 
throne,  and  were  no  longer  held  to  be  of  blood  royal.    They  were  only  per- 
mitted to  bear  the  arms  of  France,  with  a  bar.    A  similar  change  took  place 
with  regard  to  the  bastards  of  the  princes  and  nobility.     Bj  an  ordinance  of 
the  year  1660,  it  was  declared,  that  the  children  of  nobihty  should  not  be 
considered  even  as  gentlemen,  unless  they  obtained  letters  of  nobility.    On 
the  other  hand,  the  bastards  whose  parents  were  of  a  lower  order,  instead  of 
being  considered  villeins,  as  before,  began  about  the  commencement  of  the 
16th  century  to  be  considered  as  free  men,  and  except  as  to  the  right  of 
receiving  and  transmitting  succession,  they  are  now,  in  France,  on  an  equal 
footing  with  their  fellow  subjects.  See  Oenvres  de  ChaHcelier  UAguessecM,  t.  7. 
p.  881.    Dissertation  dans  laqueUe  on  discute  les  princives  du  droit  Komain  d 
du  droit  Francois  par  raport  aux  Batards* — [Note  176.] 
'    (1)  Filius  naturaUs  a  vulgo  harharorum  opponiiur  legitimo.     Sed  revera 
opponiturJiHo  adoptivo^  in  quo  sensu  Tiberius  tocdt  DrusumJfiUum  suum  natu* 
ralem,    Cal*  Lex.  verb*  nat.  filius,    Spurii  Latini  et  Graci  sinepatre,    lb.— ^ 
Lord  Nott.  MS.    Jure  pont^ido.  notni  dicuntur  ^  ex  adultertno' concubttu^ 
marueres  fui  ex  scorto,  smtrii  exitus  qui  sacris  initiattsunt,  autreligionemprqfessi 
sufft* — H>. — {Note  1 77.]    .         . 

(3)  It  is  now  held,  Uiat  the  husband's  being  within  the  four  seas  is  not 
conclusive  evidence  of  the  legitimacy  of  the  child,  and  it  is  left  to  a  jury  to 
consider  whether  the  husband  had  access  to  his  wife.  See  3d  P.  W.  375,  276. 
Pendrell  v,  Pendrell,  2  Stra.9a5.  So  evidence  may  be  given,  that  the  hus- 
band's habit  of  body  was  such,  as  to  make  his  havms  childnm  an  impossibility; 
Lomax  v.  Holmden,  a  Stra.  940.    See  also  ^1  RoU.  Abr.  358.    1  Salk.  133. 

T  3  Buii 
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moneth  or  a  day  after  manage,  betipeme  partiea  of  full  lawfull 
age,  the  childe  is  legitimate  (3). 

**  Descend  to  ki$  issue"  For  if  the  bastard  dieth  seiaed  without 

issue,  and  the  lord  by  escheat  entreth,  this  dying  seised  shall 

not  barre  the  muiiery  because  there  is  no  disoent.    If  the 

bastard  enter,  and  the  muUer  dieth,  his  wife  privemeiit  ensient 

with  a  Sonne,  the  bastard  hath  issue  and  dieth  seised,  the  sonne 

is  borne,  his  right  is  bound  for  erer.    But  if  the  bastard  dieth 

seised,  his  wife  enseint  with  a  sonne,  the  mttUer  enter,  the  sonne 

^  R^i' AK^*6a^*  ^'  borne,  the  issue  of  the  bastard  is  barred ;  for  LUtUton  putteth 

8  Rep.  loifbT  ^  ^^'^f  ^^^^  ^^^  ™^^  °^^  ^^y  ^^  ^  ^7^g  seised,  but  also  a 

Ant.  ift.  a. "  '-  discent  to  his  issue. 

7  Rep.  4a.) 

^*  And  his  issue  entreth,  4*^.*'  And  so  it  is  to  be  understood, 
albeit  the  tnvlier,  after  the  decease  of  the  bastard,  doth  enter 
before  the  heire  of  the  bastard ;  for  the  discent  bmdeth,  and  not 
the  entrie  of  the  heire. 

fi^^ii' h^VJLh*'  "  Themulierismthautremedie."  Hereby  it  appeareth  that 
hr^weT^      this  discent  differeth  from  other  discents,.  for  this  discent  barreth 

die  right  of  the  mulier,  whereas  other  discents  doe  take  away 
the  entrie  only  of  him  that  right  hath,  and  leaveth  him  to  his 
action,  but  here  by  the  dying  seised  of  the  bastard,  his  issue 
[•]  5  £.  a.  is  become  lawfull  heire.  [a]  It  is  holden  that  if  the  mulier  bee 
i>iiGfiit,  Br.  49.  within  age  at  the  time  of  the  dying  seised,  thatneverthelesse  bee 
3'  v^'  ^^'  ^^'  ^^^  ^^  barred,  because  the  issue  of  the  bastard  is  in  judgement 
^nlkt  46.  ^^  ^^  become  lawfull  heire,  and  the  law  doth  preferre  legitima- 
36  Alt.  9.  tion,  before  the  privilege  of  infancie. 

PI.  Com.  And  the  reason  of  this  case  is,  for  that  Justum  non  est  aUquem 

Stowel  •  case,  p^  mortem  facere  hastardumy  qui  toto  tempore  vit€e  sutepro  legi" 
^^   '^^'  timo  habebatur»    And  so  it  seemeth  to  be,  that  if  a  man  hath 

13E.1.  tit.  ^  ^^^®  A  sonne  beinff  bastard  eigne,  and  a  daughter,  and  the 
Btttaidie,  sIb.  daughter  is  marriec^  the  father  dieth,  the  sonne  entreth  and 
(Poft.  34^. «.  dielh  seised,  this  shall  barre  the  feme  covert.  And  the  discent 
6  Rep.  gS.)  ij^  ^[^  ^^^^^  of  services,  rents,  reversions,  expectant  upon  estates 
14  E.  3.  ^^'  ^^  ^^'  ^^'  whereupon  rents  are  reserved,  &c.  shall  binde 

Butan}ie,fi6.     the  right  of  the  mtdier,  but  a  discent  of  these  shall  not  drive 

them,  that  right  have,  to  an  action. 
Sir  Rich.  Lech-       80  if  the  bastard  dieth  seised,  and  his  issue  endoweth  the  wife 
l9f^'%  caw,  vbi    Qf  ^^  bastard,  yet  is  not  the  entrie  of  the  mulier  lawfull  upon 
r?T  341 ")        ^^  tenant  in  dower,  for  his  right  was  barred  by  the  discent. 
00  H  q  ^^  ^^^  bastard  eigne  entreth  into  the  land,  and  hath  issue,  and 

BastaiSie.  ag.  entreth  into  religion,  this  discent  shall  barre  the  right  of  the 
(Po8t.  348.)       mulier. 

Hill.  1 8  £.  a.         <'  Hath  issue  two  sonnes"    If  a  man  hath  issue  such  a  bastard 

6or.  Rra.  Rot. 

144.  Ebor.      17  £.  3>  59  P-  tit.  Bastard.  39,     Sir  Rieb.  I^aobford's  case,  nbi  supra.  . 

See  afterwards  in  the  Chapter  of  Warranties.    (Post  3^8.  a.) 


^  .  "     .,._^..^^.^^^.,^^....^.— y. 


But  the  rule  laid  down  by  lord  Coke,  was  once  generally  received.  In  Jenk. 
c*  ID.  pi.  l9«  it  is  said,  "  that  if  the  husband  be  in  Ireland  for  a  year,  and 
"  the  wife  in  England  during  that  time  has  issue,  it  is  a  bastard ;  but  it  seems 
*'  otherwise  now  for  Scotland,  both  being  under  one  king,  and  make  but  one 
''  contteent  of  iand."«.^See  aptp  note  9,  to  p.  isG.-^fNote  179.] 
(3)  See  note  1,  to  page  345*  &• 


(Ant.  170.  b,) 
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te  18  aforesaid,  and  dieth^  and  the  bastard  entreth  and  dleth 
seisedy  and  the  land  descendeth  to  his  issue,  the  collaterall  heire 
of  the  father  is  bound,  asnrell  as  where  there  be  two  sonnes. 

And  where  our  author  speaketh  of  sonnes,  bo  it  is  if  a  man 
hath  issue  two  daughters,  the  eldest  being  a  bastard,  and  they 
enter  and  occupie  peaceably  as  heires ;  now  the  law  in  favour  of 
legitimation  shall  not  adjudge  the  whole  possession  in  the  nulier^ 
(who  then  had  the  only  right)  but  in  both,  so  as  if  the  bastard 

hath  issue  and  dietb,  her  issue  shajl  inherit. 
r2447|      *^  [^]  ^°^ '°  ^^  B2ane  case,  if  both  daughters,  enter  [ft]  s  £.  3.  tic. 
I     h    11  and  make  partition,  this  partition  shall  bin de  the  mu/^  Bastardie,  15. 

for  ever.  /  *^  E-  3-  34-  b. 

.    [c]  And  an  assise  of  mort  d^ancester  lieth  not  betweene  the  3?  Rich^i^h. 
liastard  and  the  mtdier  in  respect  of  the  proximitie  of  bloud.        ford's  case. 
And  the  bastard  being  impleaded  or  vouched  shall  have  his  age.  ubi  supra. 

[r]Brit.cap.73. 

**  And  the  bastard  entreth  as  heire  to  his  father,''  If  a  man  hath  \^^i^\  o^ 

issue  bastard  eigne  and  mulier  puisne^  ancl  the  bastard  in  the  life  1 1^  £,  3.  j^L  ^^ 

of  the  father  hath  issue  and  dieth,  and  then  the  father  dieth  5  H.  7.  3. 

seised,  and  the  sonne  of  the  bastard  entreth,  as  heire  to  his  grand-  Sir  Rick.  Leeiw 

father,  and  dieth  seised,  this  discent  shall  binde  the  mulier.  ^^'*  "*•» 

'  ubi  supra, 

"  Because  there  is  an  ancient  lato  in  this  case  used,  Sfc"  As 
hereafler  in  our  Commentarie  upon  the  two  next  Sections  shall 
appeare,  by  our  antient  bookes,  and  the  antient  statutes  of  the 
realme.  And  here  is  implyed  how  necessarie  it  is,  after  the 
example  of  our  author,  tolooke  into  the  antiquities^  than  which 
nothing  is  more  venerable,  profitable,  and  pleasant  (1). 


Sect.  400. 

D  UT  it  hath  beene  the  opinion  of  some,  that  this  shall  be  intended 
where  the  father  hath  a  sonne  bastard  by  a  woman,  and  after  mar-^ 
rieth  the  same  woman,  and  after  the  espouseh  he  luith  issue  by  the  sarrie 
woman  a  son  or  a  daughter  y  and  after  the  father  dieth,  S^c.  if  such  bastard 
entreth,  S^c,  and  hath  issue  and  die  seised,  &c.  then  shall  the  issue  of  such 
bastard  have  the  land  eleerely  to  him,  as  it  is  said  before,  S^c.  and  not  any 
other  bastard  of  the  mother  which  was  never  marriea  to  his  father.  And 
this  seemeth  to  be  a  good  and  reasonable  opinion:  for  such  a  bastard 
borne  before  marriage  celebrated  betweene  tns  father  and  his  mother,  by 
the  law  of  holy  church  is  mulier,  albeit  by  the  law  of  the  land  he  is  a 
bastardy  and  so  he  hath  a  colour  to  enter  as  heire  to  his  father,  for  that 
he  tV  by  one  law  mulier,  scilicet,  by  law  of  holy  church.  But  otherwise 
it  is  oja  bastard  which  hath  no  manner  of  colour  to  enter  as  heire  (Mes 
auterment  est  de  bastard  que  u'ad  ascun  *  maner  colour  d'entre  come 

heire), 

*  HMuier  not  in  L.  and  M.  but  in  Roh, 


.(i>  in  the  case  of  Pride  v.  the  earls  of  Bath  and  Montague,  it  was  held, 
that  the  rule  that  a  person  shall  not  be  baatardized  afler  his  deatfay  is  only  good 
im  Ae  ^ase  of  bastard  eigne  and  mufier  puisne.    1  Salk.  1 30.*-(17olSe  1 79^} 
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heire),  tn  so  much  as  heecanby  no  law  bee  said  to  be  mulier,  ^br  such  a 
bastard  is  said  in  the  law  to  be  quasi  nnllios  filius,  &c.  (2). 


"  T>VT  U  hath  heene  the  opinion  of  some,  tfe^  1^4571 
And  oar  author  here  saith,  that  this  opinion  [^  ^  J 
is  good  and  reasonable,  for  that  such  a  bastard,  by  the 
*  Vtd.  Britton,  law  of  holy  churdi  *  is  a  muiier. 

foL  laS.  b.  106.  Matrimonium  subsequens  legitmosjhunt  quoad  saeerdotium  non 
S03.  And  the  ^uood  siiccessioneniy  propter  consuetudinem  regni  quod  se  habet  in 
steL  of  Merton,  contrarium.    Yet  the  canon  law  holdeth  them  legitimate  quoad 

9o  11.3.  cap.  19.  ^  * 

confinneth  this  opiniou.     Hill.  18  £.  3.  coram  rege  in  llietttir.  Eboruin.      Bracton, 
Ub.9.fbLlS3. 

successionenu 


(3)  Nota»  9  Inst.  96,  97.  On  the  statute  of  Merton,  Pope  Alexander  III. 
{ann,  1160,  6  /7.  a.)  ordained,  that  children  horn  before  matrimony,  tohere 
matrimony  foOows,  should  be  as  legitimate  as  those  bom  afier  marriage,  quia 
ecclesia  tales  habet  pro  legitimis. — Constitutio  pontifica,  or  the  canon  law,  est 
intelligenda  solummodo  de  filiis  natis  ex  coitu,  qui  poterunt  esse  coDJugales ; 
qui  Terd  ex  damnato  coitu,  nascuntur,  scilicet  ex  coitu  incestuoso  vel  adul- 
terine, cujusmodi  coitus  non  poterat  esse  uxorius,  tamen  nunquam  legitin^ari 
possunt  per  subsequens  matrimonium.  Ratio  est  quia  matrimonium  subsequens 
ex  fictitione  leffis  retrahitur  ad  tempus  susceptionis  liberorum,  ut  legitimati 
habeantur  legitun6  suscepti  (i.  e.)  post  contractum  matrimonium.  Fictio 
autem  juris  nunquam  admittur  contra  naturam  et  bonos  mores.  Quapropter 
lex  non  potest  fingere  matrimonium  fuisse  cum  eh,  cum  quibus  nuptue  non 
potuerunt  esse  per  leges  ;  quia  in  ftctitionibus  translationis  requiritur  habilitas 
extremorum  k  quo  et  ad  quem.  Idedque  leges  civiles  et  decretales  olim  ma- 
trimonium inter  adulteros  prohlbebant,  contractumque  dirimebant.  Jam  ver6 
ista  prohibitio  locum  non  habet,  nisi  in  mortem  prioris  conjugis  alteruter  fuerit 
macniaatus,  vel  prematura,  dum  adhuc  viveret,  de  contrahendo  post  mortem 
ejus  connubio  pacta  fuerit  fides.  Secundd  notandum  est  quoa  subsequens 
•matrimonium  legitimes  facit  quoad  spirituaHa^  non  quoad  temporalia,  quia 
TafSL  non  potest  legitimare,  quoad  temporalia,  extra  sui  ipsius  dominica,  sci- 
licet extra  terras  qu«  sunt  ae  patrimonio  sancti  Petri,  quod  Papa  Innocen- 
tius  III.  confitebatur  (ergo  Angba  non  est  ex  patrimonio  sancti  Petri  quicquid 
fecerit  Rex  Johannes).  £t  Smdiez  quem  Clemeos  III.  valde  laudavit,  apertd 
dUdt,  si  proles  habita  sit  ex  concubitu  omnino  fornicano,  earn  non  posse 
pontifieem,  quoad  temporalia  et  secularia,  legitimare.  All  this  ums  said  and 
praoed  out  of  ancient  authors  by  a  learned  advocate,  tohose  discourse  is  printed  at 
large  in  the  modem  arrets  collected  by  Mons,  de  Maison*  Arrest  so.  And  there 
the  principal  cau  Wis,  the  uncle,  in  the  life  of  his  mfe,  had  a  child  by  his  niece 
and  god-daughter,  on  promise  of  marriage  vmen  time  should  serve :  the  wife  dies, 
and  then  the  uncle  had  other  children,  and  ten  years  afler,  by  dispensationjrom 
the  pope,  containing  a  clause  of  legitimation  of  the  children  bom  before,  marries 
her,  lies.  The  pope's  dispensation  wu  void  as  to  any  legitimation,  vohich,  xohether 
it  were  because  the  marriage  were  within  the  Leoitioal  degree,  or  because  of 
spiritual  kindred,  or  because  against  the  council  of  Trent,  a  general  councU 
being  held  by  the  Sorbormeto  be  above  the  pope,  appears  not ;  *  but  may  be  for  all 
these  reasons,  or  for  none  of  them,  but  only  because  the  pope  cannot  legitimate  in 
temporals,  ^dly.  That  the  children  qfthss  marring  should  have  pensions  to  live 
on,  which  may  seem  to  approve  the  d^^ensation  as  to  the  marriage,  ^ly^  That 
no  such  be  grant^dfor  the  future.  Aid,  36a  Romani  fiUos  naturales  tanti^ 
non  alio  jure  habuerunt  quiun  peregrines.  Theodosii  &  Arcadii  principata 
'temi»erata  fuit  legum  sereritas,  ac  deinde  Zenonis  lege  dbtinuit,  ut  naturales 
"'^'~  conte'quentiDus  culm  matre  nuptlis  justi  ac  legitimi  haberentur.    Bodimia 

de 
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suecessionem.    At  a  parliament  holden  [q]  anno  20  H.  3,  for  that  M  Statut.  de 
to  certifie  upon  Uie  lung's  writ,  that  the  sonne  borne  before  mar-  f**It®"*  ^.^  „ 

-^  1^*  ^     J  ^      M  ^  I     •  «o  H.  3.  cap .  9. 

nage  as  a  bastard,  was  contra  communem  formam  ecclestay  roga^  y-^  Bract  1. 5. 
verunt  omnes  ejnscopi  magnates  ut  conseniirept^  qubd  nati  ante  f.  416,417. 
matrimonium  eisent  legiHrnt^  stcut  Uti  qui  nati  sunt  post  matrimo'  10  Ass.  PL  30. 
mum  quantum  ad  successionem  hareeutariamy  quia  ecdesicB  tales 
habet  pro  legitimis :  et  omnes  comites  Sf  iarones  und  voce  respon- 
derunt,  qubd  Tiolunt  leges  Anglue  mutare,  qua  hucusque  usitata 
swU  Sf  approbate. 

''  So  he  hath  a  colour  to  enter^  SfcJ'  Here  it  is  to  be  observed, 
that  the  law  more  respecteth  him  that  hath  a  colourable  title, 
though  it  be  not  perfect  in  law,  than  him  that  hath  no  title  at 
all,  as  hath  beene  said  [r]  before  (i).  W  Vide  Sect 

o       .      397.  &  cap-Gar, 
oecr,   Sect.(B) 

(B)  See  pnt.  376.  6.  vthere  U  it  said,  that  the  battard  eigne  may  be  voucfad  alone,becaiae 
ke  U  in  appearance  heir,  5fc.  See  alto  368.  a.  ^  b.  369.  a.  S^  b.  and  Sect.  698,  Sf  the 
lafoliamng  iections  there, 

de  Repub.  lib.  1.  cap.  4.  p.  39.  Sed  nota,  qudd  ante  Zenonis  tempora,  vi& 
per  legem  Divi  Constantini,  nati  ante  matrimonium,  fiebant  legitimi  per  ma^ 
trimonium  lubsequens ;  ^uod  tamen  explicatur  in  eodem  codice,  viz.  per  ma- 
trimonium legitimantur  liberi  naturales  modd  procreati  sint  muliere  liber^ 
&  cujus  matnmonium  non  est  legibus  interdictum.  Vid.  Mons.  de  Maisons^ 
Arrest  20,  page  359. — Lord  Nott,  MS. — [Note  i8o.] 

(1)  Both  by  the  civil  and  canon  law,  children  bom  before  marriage  are 
made  l^itimate  by  the  subsequent  marriage  of  their  parents.  This  was  esta* 
blished  m  the  civil  law  by  the  emperor  Constantino,  and  confirmed  b^  the 
emperor  Justinian.  It  was  establislied  in  the  canon  law  by  a  constituti<m  of 
pope  Alexander  the  Third,  in  1160.  This  legitimation  is  a  privilege  or  inci- 
dent inseparably  annexed  to  the  marriage;  so  that  though  both  the  parents 
and  the  children  should  wave  or  refuse  it,  the  children  nevertheless  would  be 
legitimate.  But  it  holds  in  these  cases  only,  where,  at  the  time  of  the  birth 
of  the  children,  it  was  lawful  for  both  parents  to  intermarry ;  for,  if  the  fiither 
were  married  to  another  woman  at  the  time  of  the  birth  of  the  children,  and 
afterwards  his  wife  died,  and  he  married  the  mother  of  the  child,  the  child 
would  not  be  legitimated  by  this  subsequent  marriaffe*  Children  thus  legiti- 
mated are  on  an  equal  footing  with  tlie  Intimate  diildren  ;  and,  if  they  die 
before  the  marriage  of  their  parents,  still  they  are  considered  as  legitimate, 
and  transmit  dieir  legitimacy  to  their  issue  ;  but,  whether  they  are  considered 
ky^itimate  only  from  the  time  of  the  marriage  of  their  parents,  or  whether  their 
legitimacy  by  their  parents  marriage  has  a  relation  back  to  liie  time  of  their 
birth,  is  a  point  warmly  disputed  by  the  civilians  and  canonists.  The  pre- 
vailing opinion  seems  to  be,  that  they  are  to  be  considered  as  legitimate  from 
the  time  of  their  birth  to  all  purposes  but  those  in  which,  to  consider  them  as 
such,  would  operate  to  the  detriment  of  a  third  person.  Thus,  if  there  be  a 
natural-bom  cnild,  and  the  &ther  afterward  marries  and  has  sons ;  his  wife 
dies,  and  he  marries  the  woman  by  whom  he  had  the  natural  child :  it  seems 
to  be  the  better  opinion,  that  the  child  legitimated  by  the  subsequent  mar- 
riage does  not  acquire  the  right  of  progeniture  over  the  sons  of  the  first 
marriage. 

The  doctrine  of  legitimacy  by  a  subsequent  marriage  was  never  admitted 
into  the  English  law ;  and  the  refusal  of  the  noblemen  of  our  nation  to  admit 
it,  on  the  occasion  mentioned  in  sir  Edward  Coke's  Commentaries,  is  spoken 
of  by  sir  William  Blackstone  and  other  writers,  as  a  memorable  instance  of 
their  jealousy  of  the  civil  law,  and  their  firmness  in  opposing  foreign  inno- 
vations. 

The  doctrine  of  legitimation  prevails,  ivith  different  medifici^tions,  in  France, 

Germany, 
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Sect.  401. 

D  VTin  tike  case  aforesaid y  where  the  bastard  enter  after  the  death  of 

the  father,  and  the  mulier  oust  him,  and  after  the  bastard  disseise 

the  mulier,  and  hath  issue  and  dieth  seised,  and  the  issue  enter,  then  the 

mailer  may  have  a  writ  of  entne  sur  disseisin  against  the  issue  of  the 

bastard,  and  shall  recover  the  land,  8fC.    And  so  you  may  see  a  diversity 

where 


Germany,  and  Holland.  By  an  arret  d'audience  of  tlie  sist  June  1668,  it 
was  adjudged,  that,  if  a  person  marries  in  England,  a  woman,  by  whom  he 
had  children  previous  to  the  marriaee,  the  children  bom  in  France  are  legiti- 
mated by  it,  and  acquire  all  the  rights  of  legitimacy  under  the  French  Taw. 
See  c.  10.  C.  de  Natur.  lib.  Nov.  89.  c.  8. — ^Vinn.  in  Inst.  1.  1. 1.  10.  s.  13. — 
H«n.  Elem.  Jur.  de  Legitimatione.-— Trait6  des  Successions  par  le  Brun, 
ed.  1776,  lib.  1.  c.  s.  s.  1.  d.  1. 1.  2.  c  s.  s.  1.  n.  13.  and  sir  John  Fortescue, 
c.  39.  Till  the  statute  of  Merton,  the  question  whether  born  before  or  after 
marriage,  was  examined  before  the  ecclesiastical  judge,  and  his  judgment  was 
certified  to  the  king  or  his  justices,  and  the  king's  court  either  abided  by  it 
or  rejected  it  at  pleasure.  But,  after  tlie  solemn  protest  made  by  the  barons 
at  Merton  against  the  introduction  of  the  doctrine  of  the  civil  and  canon  law 
in  this  respect,  special  bastardy  has  been  always  triable  at  common  law ;  and 
general  bastardy  alone  has  been  left  to  the  judgment  of  tlie  ecclesiastical 
judffe,  who  in  this  case  agrees  with  tlie  temporal  s  Inst.  98.  Reeves's  Hist, 
of  the  English  law,  85.  201.  and  see  ant.  note  a,  to  page  1 26.  a.  If  the  reader 
wishes  to  become  acquainted  with  the  doctrine  of  the  Roman  law  on  marriage^ 
and  the  legitimacy  and  illegitimacy  of  children,  he  will  find  it  succinctly  and 
perspicuously  stated  in  Poihier  Traite  de  Conirat  de  Marriage,  partiel.  c.  2. 
Id  the  3d  chapter  of  the  same  work,  he  discusses  the  celebrated  question, "  de 
'*  Tautorit^  de  la  Puissance  S^culiere  sur  le  Marriage."  He  concludes  that 
chapter  with  the  following  sentence,  **  Par  tout  ce  qui  vient  d'etre  dit,  il  ne 
**  pent  rester  aucun  doute  que  la  puissance  s^cuUere  a  le  droit  de  faire  des 
**  loix  sur  les  marriages,  dont  rinobservation  les  rende  absolument  et  entire- 
**  ment  nuls,  non  seulement  quant  aux  effets  civile,  mais  meme  quant  au 
**  lien,  et  qui  les  empechent  en  consequence  de  pouvoir  servir  de  matiere  au 
**  sacrement  de  marriage."  The  same  doctrine  is  laid  down  by  Sanchez  in  his 
famous  Treatise  de  Matrimonio,  lib.  7.  disp.  3.  n.  3.  where  he  says,  '*  Absque 
**  dubio  dicendum  est  posse  principem  secularem  ex  genere  et  natur^  suee 
**  potestads,  matrimonu  impedimenta  dirimenda,  fidelibus  sibi  subditis  ex 
**  justi  causdindicere.  .  •  Necobstat  principis  secularis  poteslati,  matri* 
**  monium  esse  sacramencum,  quia  ejus  materia  contractiis  civilis ;  quaradone 
**  perinde  potest  ex  justi  caus4  illud  irritare,  ac  si  sacramentum  non  esset, 
**  reddendo  persoaasiiyiabilcs  ad  contrahendum,  &  sic  invalidum  contractum.** 
Doctor  Laonoi,  in  his  treatise  Regia  in  Matrim&nium  Patesias,  cites  number- 
less passages  to  the  same  effect,  from  divines  of  all  countries  and  aU  schools. 
The  article  Empechemensde  Marriage,  in  the  Enclyclop^die  Methodique,  lately 
published  at  Paris,  establishes  the  same  doctrine  in  these  words :  "  Le  mar- 
f  fiage  Ibrmeactiiellement  un  totic  compost  de  deux  parties  sewnises  a  deux 
**  puissances  qui  inteent  sur  son  existence,  avec  cette  difference  cependanfj 
^  ^  l^egttM  est  oblfg^  die  se  seuroettre  aux  empeebemens  etabhs^  par  k 
**  prince,  et  que  ceux  etablis  par  Teglise  ne  peuvent  avoir  lieu  qu'^atttant 
**  fi'flbsoiifc  adttus  par  leprm€e."^[Note  iSiJ 


L.3.  C.6.  Sect.401.      Oi  Discents.        [245.  a.  245,b. 

«/iefe  mch  bastard  continues  the  possession  all  kis  life  without  interrupt 
tiaHf  and  where  the  piuUer  entreth  and  interrupts  the  possession  of  such 
bastard,  8^c» 

**   J  ND  the  mulier  oust  him,**    An  estranger  in  the  name  of 
the  mulier  without  his  commandement  cannot  enter  upon 
the  bastard,  for  that  the  bastard  may  gaine  the  estate  and  barre 
the  mulier.     And  therefore  regularly  none  shall  enter  but  the 
muUer,  or  gome  other  by  his  commandement.    And  therefore 
Littleton  saith  (and  the  mulier  put  him  out)  no  more  than  in 
the  case  [a]  of  the  lord  Axodley :  for  there  an  estranger  of  his  [a]  Ifficb.  38  Sc 
owne  head  could  not  enter  in  the  name  of  him  that  right  had  to  ^  ^*''|^  ^ 
enter  withm  the  five  yeares  to  avoid  the  fine.    But  in  both  those  „J^5e^d^ 
cases,  first,  if  the  mulier  a^ee  thereunto  before  the  discent  of  bvthe whole 
the  bastard ;  or  secondly,  if  he  that  right  hath  before  the  five  court    Vide 
yeares  be  past  do  assent  thereunto,  the  daime  is  good,  and  shall  31 H.  8.  Entr. 
avoid  the  estate  both  of  the  bastard  and  of  the  conusee,  as  it  was  <^°«*»  ®^-  "3' 
holden  in  the  lord  Awdley*%  case,  quia  omnis  ratihabitio  retrotra'  4  H.  7.  cap. 
hitur,  Sf  mandato  tequiparatur^  and  it  standeth  well  with  the 
^ords  of  the  statute,  so  that  they  pursue  their  title,  &c*  by  way  Vide  Sect.  334. 
of  action  or  entry ;  and  so  is  the  booke  in  [hi]  31  H.  8.  to  be  m  31  H.  8. 
intended.  Entr.cong. 

But  in  the  case  of  the  bastard  eigne  which  is  LiithtorCs  case,  ^^*  *^3* 
gardein  in  socage,  or  gardein  in  diivalrie,  may  enter,  for  they 
are  no  strangers,  as  in  another  place  is  plainly  shewed.    If  an 
infant  make  a  feoffment  in  fee,  an  estranger  of  his  owne  head 
cannot  enter  [c]  to  the  use  of  the  infant,  for  the  estate  is  voidable,  [c]  Pose 
But  where  an  infant  or  a  man  of  full  age  is  disseised,  an  entrie  39^i'-ip 
by  a  stranger  of  his  owne  head  is  good,  and  vesteth  presently  CommuniBanca 
the  estate  m  the  infant,  or  other  disseisee.     So  it  is  if  tenant  for  J^h!*?*™^. 
life  make  a  feoffinent  in  fee,  an  estranger  may  enter  for  a  for-  7  s.  3.  ^. ' 
feiture  in  the  name  of  hun  in  the  reversion,  and  thereby  the  s6  £.  a.  63I 

estate  shall  be  vested  in  him,  et  sic  de  similibus.  P«r  Xhorp^ 

45  E.  3- 

t2457|      *^  ^'  Where  such  bastard  contit^ues  the  possession  u  au/h. 
.     J  without  iiUerruptionr    If  the  mulier  entreth  unon  the 
bastard,  and  the  bastard  recovereth  the  lana  in  an 
assise  against  the  mulier^  now  is  the  interruption  avoided ;  and  if 
the  bastard  dieth  seised,  this  shall  barre  the  mulier. 

If  the  bastard  eigne  after  the  decease  of  the  father  entreth,  fmd  a  Ass.  i^ 
the  king  seiseth  the  land  for  some  contempt  supposed  to  be  com- 
mitted by  the  bastard,  for  which  no  freehold  or  inheritance  is 
lost,  but  only  the  profits  of  the  land  by  way  of  seisure,  and  the 
bastard  die,  and  nis  issue  is  upon  his  petition  restored  to  the 
possession,  for  that  the  seisure  was  without  cause,  the  mulier  is 
barred  for  ever ;  for  the  possession  of  the  king  when  he  hatk  no 
cause  of  seisure  shall  be  adjudged  the  possession  of  him  for 
whose  cause  he  seised.  But  if  after  the  death  of  th,e  father  the 
mulier  be  found  heire  and  within  a^,  and  the  king  seiseth,  m 
that  case  the  possession  of  the  king  is  in  right  of  the  mulier y  and 
vesteth  the  actual  possession  in  the  mulier,  and  consequently  the 
bastard  eigne  is  fore-closed  of  any^  rieht  for  ever. 

And  so  it  is  when  the  king  seiseSi  for  a  contempt,  or  other 
o&nce  of  the  father,  or  of  any  other  anoestor ;  in  that  case  if 
the  issue  of  the  bastard  eigne  upon  a  petition  be  restored,  for 
that  the  seisure  was  without  cause,  the  mulier  is  not  barred,  for 
the  bastard  could  never  ttnter,  and  consequently  could  gain  no 
estate  in  the  land,  but  the  possession  of  the  kmg  in  that  case 

shall 
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shall  be  adjudged  in  the  right  of  the  muUer.  And  it  is  to  be 
obs^nred,  that  the  bastard  muvt  eoter  in  vacuam  pouesdonem^ 
and  continue  during  his  life,  without  interruption  made  bj  the 
mtJier, 

PL  Com.  Parson  ^  *<  IfUerrupU  thepouemon  of  such  bastardy  Sfc.**  If  the  bastard 
<ie  Honylane*!  invite  the  mulier  to  see  his  house,  and  to  see  pictures,  &c.  or  to 
^^^''  dine  witli  him,  or  to  hawk,  hunt,  or  sport  with  him,  or  such  like 

«i  h!  &  sT  "P^^  ^^  ^^  descended,  and  the  mulier  commeth  upon  the  land 
1  £.  4.  a.  accordingly,  this  is  no  interruption,  because  he  came  in  by  the 

«i  ^  4.  S.  consent  of  the  bastard,  and  therefore  the  coming  upon  the  land 
6  ^  4*  <»o*         can  be  no  trespasse ;  but  if  the  mulier  commeth  upon  the  ground 

of  his  own  head,  and  cutteth  downe  a  tree,  or  diggeth  die  soile, 
or  take  any  profit,  these  shall  be  interruptions ;  for  rather  than 
the  bastard  shall  punish  him  in  an  action  of  trespasse,  the  act 
shall  amount  in  law  to  an  entry,  because  he  hath  a  right  of  entry. 
So  it  is  if  the  mulier  put  any  of  his  beasts  into  the  ground,  or 
command  a  stranger  to  put  on  his  beasts,  these  doe  amount  to 
an  entry  ;  for  albeit  in  these  cases  the  mulier  doth  not  use  any 
express  words  of  entry/  yet  these,  and  such  like  acts,  doe  with- 
out any  words  amount  in  law  to  an  entrie ;  for  acts  without  words 
may  make  an  entry,  but  words  without  an  act  (viz.  entry  into 
the  land,  &c.)  cannot  make  an  entry  (all  which  interruptions 
are  implied  in  the  said  Sfc.)  More  eJiall  be  said  hereafter  of 
interruptions  in  the  chapter  of  Continuall  Claime. 


Sect.  402. 

jS  LSO,ifan  infant  within  age  hath  such  cause  to  enter  into  am/  lands 
or  tenements  upon  another,  which  is  seised  in  fee,  or  in  fee  taite  of  the 
9ame  lands  or  tenements^  if  such  man  who  is  so  seised  dieth  of  such  estate 
9eised,  and  the  lands  descmd  to  his  issue  during  the  time  that  the  infant  is 
within  ase,  such  discent  shall  not  fake  away  the  entry  (2)  of  the  infant, 
but  that  nee  may  enter  upon  the  issue  which  is  in  by  discent,  for  that  no 
laches  shall  be  adjudged  in  an  infant  mthin  age  in  such  a  ojise, 

Brooke^  tit.         <«  JF  an  in/ant  within  age  hath  such  cause  to  enter.**    If  a  man 
Diacent,  40.  seised  of  lands  in  fee  die,  his  wife  privement  enseint  with  a 

son,  and  a  stranger  abate  and  die  seised,  and  after  ti^e  sonne  is 
borne,  hee  shall  bee  bound  by  the  discent  (1),  because  hee  at 
the  time  of  the  discent  had  no  right  to  enter,  and  this  is  to  be 
gathered  upon  these  words  o^  Littleton,  hath  cause  to  enter,  which 
at  the  time  of  the  discent  he  hath  not. 

so  H.  6.  s8.  b.  <<  Is  in  by  discent,  Sfc^    Here  is  implyed  any  other  heire, 

a  E.  4. 35,  a6.  collateral!  or  linealL 

16  E.  4.  A. 

Biacent^ao.  '^^ 


(2)  He  need  not  enter  hastily  ailer  his  full  age,  but  may  do  it  two  or  three 
years  or  more  after  his  full  age,  but  caveat  that  he  do  not  permit  a  descent 
afker  his  full  age  b^ore  his  entry,  for  then  it  will  toll  his  entry.  1  Rep.  140. 
—[Note  183.} 

(1)  A  contrary  doctrine  seems  to  be  asserted  in  Dyer,  94.  b« — [Note  iSs.] ' 
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An  infant  is  accounted  in  law  (as  hatli  beene  often 
r2467l  •**^»)  [^  *"*^'*^  ^^  passeth  the  Krage  of  21  yeares,  W  Vide  Sect. 

I     a      I  and  certaine  privileges  hee  liath  in  respect  of  his  *S9'  4<>3' 

Lw  a*  ^J  ■  /k 

infancy. 

**  No  laches  shall  be  adjudged  in  an  infant  tcUhin  age  in  such 


a  case*' 


And  "Littleton  well  added  (in  such  a  case  J  that  is^  in  case  of  33  ^*  3^  Qukr> 
discent,  for  in  some  other  cases  laches  shall  prejudice  an  infant.  ^'  ^^' 
As  laches  shall  be  adjudged  in  an  infant  if  he  present  not  to  a  Post\^7.  b! 
church  within  six  moneths^  for  the  law  respecteth  more  the  3^.5.380.) 
privilege  of  the  church  (that  the  cure  bee  served)  than  the 
privilege  of  infancy.     And  so  the  publike  repose  of  the  realrne  Pf*  Com.  37s. 
concerning  men's  freeholds  and  inneritances,  shall  be  preferred  C^*  ^'  ^-  33-  ^' 
before  the  privil^e  of  infancy,  in  case  of  a  fine,  where  the  time  ^  j^  J^v*' 
begins  in  the  time  of  the  ancestor.    So  non-claime  of  a  villaine 
of  an  infant  by  a  yeare.  and  a  day,  who  hath  fled  into  ancient 
demesne  (A),  shall  take  away  the  seisure  of  the  infant.    And  if 
an  infant  bring  not  an  appeale  of  the  death  of  his  ancestor 
within  a  yeare  and  a  day,  he  is  barred  of  his  appeale  for  ever,  for 
the  law  respects  more  liberty  and  life  than  the  privilege  of  in- 
fancy.   And  here  it  is  to  be  observed,  that  Zttt^on  putteth  his 
case,  that  an  infant  shall  enter  upon  a  discent,  when  a  stranger 
dieth  seised,  but  hee  put  it  not  so  before,  in  the  case  of  the 
bastard  ei^e.    B,  tenant  in  taile  infeoffeth  A,  in  fee,  A.  hath 
issue  within  age  and  dieth,  B.  abateth  and  dieth  seised ;  the  (Post.  348.  ■. 
issue  of  A,  being  still  within  age,  this  discent  shall  binde  [e]  the  357.  a.) 
infant,  for  the  issue  in  taile  is  remitted ;  and  the  law  doth  more  |f y  '^o&.  m*' 
respect  an  ancient  right  in  this  case,  than  the  privilege  of  an        *     ^^    ' 
infant  that  had  but  a  defeasible  estate.  And  it  is  said  [J*]  if  the  [/]  35  H.  6. 6b. 
king  die  seised  of  lands,  and  the  land  descend  to  his  successor, 
that  this  shall  bind  an  infant,  for  that  the  privilege  of  an  infant 
in  Uiis  case  holds  not  against  the  king  (1). 

Sect. 

(A)  See  post.  354.  h,  where  lord  Coke  ttata  thst,  if  a  ▼illein  remained  in  ancient 
demesne  a  year  aiid  a  day,  he  is  privileged.  \ 

(1)  This  and  many  other  passases  in  this  work,  respecting  the  operation  and 
force  of  the  acts  of  infants,  were  nilly  considered  in  the  cases  of  Zouch  v.  Far- 
sons,  3  Burr.  1794 ;  and  May  v.  Hook,  heard  before  lord  chancellor  Bathurst, 
in  1773. — There  being  no  printed  account  of  the  last  case,  it  may  not,  peihaps, 
be  unacceptable  to  the  reaoer  to  find  an  account  of  it  here. — Ann  May  and  her 
two  sisters  were,  under  their  father's  will,  seised  of  a  considen^le  freehold 
estate ;  and  possessed  of  a  considerable  leasehold  estate,  as  joint-tenants.  Pre- 
vious to  the  marriage  of  Ann  May  with  John  Hook  the  defendant,  she  being 
then  an  infant,  by  articles  of  agreement  dated  the  s8th  of  October  1761,  and 
made  between  her  of  the  first  part,  John  Hook  of  the  second  part,  and  trustees 
of  the  third  part,  it  was  covenanted  and  agreed,  that  the  leasdiold  estates  should 
be  assigned  to  John  Hook  for  his  own  use  and  benefit ;  and  that  the  freehold 
estates  should  be  settled  on  him  for  life ;  and  then  on  her  for  life ;  remainder  to 
their  first  and  other  sons  successively  in  tail  male ;  remainder  to  their  daughters, 
as  tenants  in  common  in  tail ;  remamder  to  John  Hook  in  fee.  And  he  cove- 
nanted to  pay  100  /.  to  the  trustees  upon  trust  to  pay  Ann  Hook,  if  she  survived 
him,  the  interest  of  it  for  her  life,  ana  after  her  decease  to  divide  it  among  the 
children. — Afterwards  Ann  May  died  under  age.  The  question  was,  Wmsther 
these  articles  were  in  equity  a  severanoe  of  the  joint-tenancy  I  Lord  Chancellor 

Bathurtf, 
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Sect.  403. 

A  hSOyif  husband  and  wife,  as  in  right  of  tlie  wife,  have  title  and 
■^  r^ht  to  enter  itito  lands  which  another  hath  in  /ee,  or  in  fee  taylcy 
and  such  tenant  dieth  seised,  S^c.  in  such  case  the  entry  of  the  husband  is 
taken  away  upon  the  heire  which  is  in  by  discetit.  But  ij  the  husband  die, 
then  the  wife  may  well  enter  upon  the  issue  which  is  in  by  discent,for  that 
no  laches  of  the  husband  shall  turn  the  wife  or  her  heires  to  any  prgudice 
nor  losse  in  such  case,  but  that  the  wife  and  her  Jieires  may  well  enter,  where 
such  discent  is  eschued  during  the  coverture. 

^  TF  husband  and  toife,  as  in  right  of  the  wife,  have  title  and 
right  to  enter,  Sfc.  and  such  tenaiU  dieth  seised,  SfC,*' 
9  H.  7.  «4.  a.  These  words  are  general!,  but  are  particularly  to  bee  under* 

9  E.4.t5.  stood,  viz.  when  the  wrong  was  done  to  the  wife  during  the 

^  ^^fi^^A  K*  coverture ;  for  if  a  feme  sole  be  seised  of  lands  in  fee,  and  is 
4S  E  %ii  disseised,  and  then  taketh  husband ;  in  this  case  the  husband  and 
15  £.4;  ^^^^>  s*  ^^  ^c  "ght  of  the  wife,  have  right  to  enter,  and  yet  the 

Diseent,  30.        dying  seised  of  the  disseisor  in  that  case  shall  take  away  the 

entry  of  the  wife  after  the  death  of  her  husband ;  and  the  reason 
is  aswell  for  that  shee  herselfe  when  shee  was  sole  might  have 
entred  and  recontinued  the  possession,  as  also  it  shall  be  ac- 
counted her  folly  that  shee  would  take  such  a  husband  which 
would  not  enter  before  the  discent 

But 


"•"■^""-^^ 


Bathurst,  when  he  made  his  decree  in  this  cause,  observed,  that  the  first  point 
attempted  to  be  established  by  the  counsel  was,  that,  had  Ann  May  been  of 
full  age  when  she  entered  into  the  articles,  they  would  have  amounted  to  a 
severance ;  but  that  no  determination  to  that  efiect  had  ever  been  made : — That 
the  co-joint-tenants  were  not,  in  this  case,  to  be  considered  as  volunteers,  as 
they  claimed  by  title  paramount ;  and  that  their  situation  approached  nearer  to 
that  ofissue  in  tail,  who  claimed  j9erybnwdm  doni,  than  to  tnat  of  an  heir  at  law, 
who  claims  only  under  his  ancestor ; — That  the  utmost  which  the  infimt  could 
do  would  be  an  avoidable  act ;  and  that,  of  course,  it  would  be  in  the  discretion 
of  the  court  either  to  me  or  roAise  thekr  aasistence  to  it;  and,  by  a  parity  of 
reason,  it  must  always  oe  in  their  power  to  model  his  contracts  at  their  plea^ 
sure :— That  the  ccmtnict,  in  the  present  case,  was  not  such  as  the  court  would 
ufAold.  Had  the  in^t  lived  to  cooie  of  age,  and  a  bill  been  filed  against  her 
for  a  perfonattDce  of  the  articles,  the  court  would  have  them  set  aside,  and 
referred  it  to  amaster  to  draw  new  proposals  for  a  proper  settlement :«— That  as 
the  contract  was  not  such  as  would  have  bound  the  infant  herself,  d  fortiori  it 
should  not  bind  the  co*joint-tenants : — That  it  would  be  a  strange  doctrine,  that 
any  act  of  an  in&nt,  which  is  by  its  nature  avoidable,  should  sever  the  joint- 
tenancy,  as,  if  that  were  allowed,  it  would  always  be  in  the  power  of  the  mfiuit 
to  sa^  whether  the  joint-tenancv  should  be  severed  or  not ;  then,  if  any  of  the 
co-joint*tenant6  should  die  under  age,  the  in&nt  might  avoid  his  own  act,  by 
pleading  iii/ra  tBtatem,  and  resort  to  his  title  of  survivorship,  which  would  be  a 
ffreat  injustice  and  hardship  otk  the  co«joint-tenants.— *— On  these  grounds  his 
lordship  was  of  opinion,  that  the  articles  did  not  amount  in  equity  to  a-  severe 
•oce  ot  the  joint-tenancy.^  Note  1 84^] 
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Kf*  But  there  if  the  woman  were  withm  age  at  the  9  H.  7.  t4. 
time  of  her  taking  of  husband,  then  the  dying  seised 
shall  not  after  the  decease  of  her  husband  take  away 
her  entry ;  because  no  folly  can  bee  accounted  in  her,  for  that 
shoe  was  within  age  when  shee  tooke  husband,  and  after  cover- 
ture she  cannot  enter  without  her  husband ;  all  which  is  implyed 
in  the  said  (S^c). 

*^  No  laches  of  the  husband  shall  turn  the  wi/Cy  SfC.  to  any  pre"  Vid.  Sect  499. 
judice^  Sfc"   Laches  signifieth  in  the  common  law,  retchlesnesae,  Hob.  9^. 
or  negligence,  et  negligentia  sejtmer  habet  infortunium  comitem.  ^^  ^^a  * 
Here  is  a  diversity  to  be  observed,  that  albeit  regularly  no  laches  g  g^^  *°^ 
shall  be  accounted  in  infants,  or  feme  coverts,  as  is  aforesaid,  1  RoU.'4. 
for  not  entry  or  clayme  to  avoid  discents,  yet  laches  shall  be  Plu.a3. 
accounted  in  them  for  no  performance  o£  a  condition  annexed  to 
the  state  of  the  land.    For  if  a  feme  be  infeoffed  either  before 
or  after  marriage,  reserving  a  rent,  and  for  default  of  payment 
a  re-entrie ;  in  that  case,  me  laches  of  the  baron  shall  disherit  90  H.  6.  sS.  b. 
the  wife  for  ever.    And  so  it  is  [«]  of  an  infant;  his  laches,  for  r„i  giAss.p  17 
not  performing  of  a  condition  annexed  to  a  state,  either  made  4a  £.  3. 1.  * 
to  his  ancestor  or  to  himselfe,  shall  barre  him  of  the  right  of  the  PI*  Com.  55. 
land  for  ever.  *^  ||-7. 

If  a  man  make  a  feoffment  in  fee  to  another  reserving  a  rent,  1^  ||*  ^' 
and  if  he  pay  not  the  rent  within  a  moneth,  that  he  shall  double  ^.  c^^  |^,  i,^ 
the  rent,  and  the  feoffee  dieth,  his  heire  within  a^e,  the  infant  Fleta,  lib.  3. 
payeth  not  the  rent,  he  shall  not  by  this  laches  forfeit  any  thing,  cap*  50. 
But  otherwise  it  is  of  a  feme  covert ;  and  the  reason  and  cause 
of  this  diversity  is,  for  that  the  infant  is  provided  for  by  the  sta- 
tute, [o]  non  current  usura  contra  aliaueni  infra  €Btatem  esisi€n\  MLetutotede 
Sfc.    but  that  statute  doth  not  extena  to  a  feme  covert,  neither  Mertoo,  ca.  5. 
doth  that  statute  extend  to  a  condition  of  a'  re-entry ;  which  an 
hifant  ought  to  performe,  for  the  forfeiture  thereof  cannot  bee 
called  usutA. 


♦  Sect.  404. 

T^UT  the  court  holdeth,  where  such  title  is  given  to  a  Jem  sole,  who 
"^  after  taketh  husband  whiih  doth  not  enter ^  but  suffer  a  disceni,  l^c. 
there  otherwise  it  is,  for  it  shall  be  said  the  folly  of  the  wife  to  take  such 
a  husband  which  entered  not  in  time,  S^c. 

nPHIS  18  added,  and  therefore  as  formerljr  I  have  done,  I  9H.  7.34. 

meddle  not  withal! ;  howbeit  the  opinion  is  holden  for  IaW| 
as  it  appeareth  in  tlie  section  next  precedent. 


Sect.  405. 

ALSOfifa  man  which  is  of  non  sane  memory,  that  is  to  say  in  Latine, 

qui  non  est  compos  mentis,  hath  cause  to  enter  into  any  such  tem^' 

ments,  if  such  discent,  ut  supra,  bee  had  in  his  life  during  the  time  that  he 

was 
*  Tliis  Section  is  not  ii^  L.  and  M.  or  Roh. 
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was  not  of  sonnd  memorie,  and  after  dieih,  his  heire  may  well  enter  upon 
him  which  is  in  by  discent.  Ana  in  this  case  you  may  see  a  case,  where 
the  heire  may  enter,  and  yet  his  ancestor  which  had  the  same  title  could 
not  enter.  For  hee  which  teas  ottt  of  his  memorie  at  tlte  time  of  such 
discentj  if  he  will  enter  after  such  a  discent,  if  an  action  upon  this  be 
sued  against  him,  he  hath  nothing  to  plead  for  himself e,  or  to  helpe  him, 
but  to  say,  that  hee  was  not  of  sane  memorie  at  the  time  of  such  discent,  Sfc. 
^ud  he  shall  not  bee  received  to  say  this,  for  that  no  man  of  fall  age  sluill 
bee  received  in  any  plea  by  the  law  to  disable  his  owne  person  (pur  ceo  que 
Viul  borne  de  pleme  age  serra  resceive  en  ascun  plee  per  la  ley  a  ''^disabler 
le  person  demesne),  but  the  heire  may  well  disable  the  person  of  his  an- 
cestorfor  his  owne  advantage  in  such  dase  (piir  son  advantage  f  demesne 
en  tiel  ca&),for  that  no  laches  may  bee  adjudged  by  the  law  in  him  which 
hath  no  discretion  in  such  case* 

TJ*  ERE  Littleton  explaineth  a  man  of  no  sound  memorie  to  be 
PI.  Com.  fo.  non  compos  mentis.    Many  times  (as  here  it  appeareth)  the 

3^.  b.  per  Latia  word  explaineth  the  true  sense,  and  calleth  him  not  amens, 

Sanden.  lib.  4.  demens,  furiosus,  lunaticus,  fatuus,  stultus,  or  the  like,  for  non 
fo.  197.  i8a.^^    compos  mentis  is  most  sure  and  le^l  (1). 

Mirror,  cap.  1.  sect.  9.  ca.  5.  sect.  i.    Bract,  fo.  166  and  4«o.    Britton,  fo.  167.  b.  317.  66. 
Flcta,  11  6.  ca,  39.    Fit*.  M .  B.  aaa.  B.    Staunf.  Prer.  33, 34.    (Hob.  96.    Sid.  1 1  a.) 

Non 

•  destultifer  et,  added  in  L.  and  M.       t  demesne— del  heire,  L.  and  M. 
and  R<A.  <^nd  Roh. 


(1)  Scotch  Pkadinf;^  t^nno  Gi.  case  5.  pages  69  and  70,  and  Sir  Thomas 
Stewart* s  case,  Fatui  sive  idiots  sunt  illi  tantiim,  ^ui  omni  ratiocinatione  et 
ludieio  carent,  tardi,  bardi,  moriones,  macserones,  qui  inopid  caloris  et  spiritum 
laborant*  Furor  est  dementia  cum  ferocii,  et  horrendd  actionum  vehementii. 
Fromanus  de  jure  furiosorum,  p.  6.  Furor  dividitur  in  continuum ;  ubi  animus 
conttnui  mentis  agitatione  semper  accenditur;  et  interpolatum  sen  intemdla- 
tum ;  qui  dilucida  habent  intervalkt ;  quorum  furor'  habet  inducias,  et  quos 
morbus  non  sine  laxainento  aggreditur ;  qui  testamentum  facere  possunt ;  6c 
quos  furor  stimulis  suis  variatis  vicibus  accendit  In  these  fury  and  madness  is 
out  an  ague  or  a  (disease;  in  the  others,  it  is  temperament  ana  complexion.  Again, 
among  those  U)ho  hate  lucid  intervals,  it  may  be  fit  to  distinguish  between  those 
'who  nave  only  remissionem  seu  adumbratam  quietem,  and  those  who  have  inter- 
missionem  seu  resipiscentiam  integram.  Two  witnesses  deposing  sanas  menti, 
are  preferred  and  odieved  before  an  hundred  touchingfury  and  madness.  Me* 
lancholy  and  hypochondriac  vapours  are  like  storms  at  sea,  which,  though  they 
disturb  for  a  ^hile,  yet  they  ao  not  hinder  the  returning  to  the  former  calm ; 
semel  furibundus,  semper  furibundus  prsesumitur;  and  therefore  where  the 
question  is  of  a  fact  done  lucido  intervallo,  which  may  be  either  by  remission  or 
intermission,  it  is  not  enough  to  shorn  the  act  xoas  actus  sapienti  convenien8,,/or 
that  may  happen  many  ways ;  but  it  must  be  proved  to  be  actus  sapientis,  ana  to 
proceed  from  judgment  and  deliberation,  else  the  presumption  continues^  Lord 
r^ott.  MS.— On  Uie  general  law,  respectinff  lunacy,  and  the  acts  of  lunatics, 
much  useful  information  may  be  obtained  n'om  Mr.  Ridgway's  report  of  the 
great  cause  oi  Hume  v.  Burton,  usually  called  Lord  Ely  s  case,  adjudged  in 
Uie  House  of  Lords  in  Ireland,  on  the  34th  March  1784 ;  (Ridgway's  Cases 
in  Parliament,  vol.  i.  p.  16.  and  the  six  Appendixes),  and  from  lord  Thurlow's 
argument,  in  pronouncing  his  decree,  in  the  case  of  .the  Attorney -General 
v.  ramther,  3  Bro.  Cha.Ca.  441.-^ [Note  185.] 
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r2477|       ^^  compos  mentis  is  i:t-  of  foure  sorts;  i.  Ideota^  (a  lojt.  14.) 
I     ^  J  which  fVom  his  nativitie,  by  a  perpetuall  infirmitre,  is 
non  compos  mentis.  2.  Hee  that  by  sicknesse,  griefe,  or 
other  accident,  waolly  loseth  his  memorie  and  understanding. 
3.  A  lonatique  that  hath  sometime  his  imderstanding  and  some-  Lib.  4. 194, 195. 
time  not,  aUquando  gaudet  lucidis  intervaUis,  and  therefore  he  is  B«verlejre'« 
called  non  compos  mentis^  so  long  as  he  hath  not  understanding.  ^^^^ 
Lastly,  hee  tmit  by  his  owne  vitious  act  for  a  time  depriveui 
'  himselfe  of  his  memorie  and  understanding  >  as  he  that  is  drunken. 
But  that  kinde  of  non  compos  merdis  shall  ^ive  no  privilege  or 
benefit  to  him  or  to  his  heires.     And  a  aiscent  shall  (1)  take 
away  the  entrie  of  an  ideot,  albeit  the  want  of  understanding  was 
perpetuall ;  for  Littleton  speaketh  generally  of  a  man  of  non  sane 
memorie.    So  likewise  if  a  man  that  becomes  7ton  compos  mentis 
by  accident,  as  is  aforesaid,  be  disseised  and  suffer  a  discent, 
albeit  he  recover  his  memorie  and  understanding  againe,  yet  hee  (8  Rep.  17a) 
shall  neyer  avoid  the  discent;  and  so  it  is  d  fortiori  of  one  that 
hath  ht^da  interoalla*    As  jfor  a  drunkard  who  is  voluntarius 
damcny  he  hath  (as  hath  beene  said)  no  privilege  thereby,  but 
what  hurt  ot^ill  soever  he  doth,  his  drunkenesse  doth  aggravate  (Pio.  Com.  19.) 
it :  Omne  crintsjf.  ehrietas  4*  incenditf  Sf  detegit. 

If  an  ideot  mahig  a  feofiment  in  fee,  he  shall  in  pleading  never  (4  Rep.  193.  b. 
avoid  it  by  saying  ib^  hee  was  an  ideot  at  the  time  of  his  feoff-  F-  ^-  B*  ^S^-) 
ment,  and  so  had  been^from  his  nativitie.    But  upon  an  office  ?? ,^f ' ^2*  \ 
found  for  the  kmg,  the  king  shall  avoid  the  feoffment,  for  the  ^  n.  r  202! 
benefit  of  the  ideot,  whose  custodie  the  law  giveth  to  the  king.     5  £.  3. 70. 

So  it  is  of  a  non  compos  mentis  by  accident,  and  of  him  qui  Britton,  cap.  38. 
gaudet  lucidis  intervcdlisy  if  an  estate  be  made  during  his  lunacie :  ^'  f^* 
for  albeit  the  parties  themselves  cannot  bee  received  to  disable  «t  Aj»    1  to 
themselves,  yet  twelve  men  upon  their  oathes  may  finde  the  truth  ''^' 

of  the  matter.    But  if  any  of  them  alien  by  fine  or  recoverie,  this  3^  E-  3.  tit. 
shall  not  onely  binde  himselfe,  but  his  heires  also  (2).    As  Scire  fac.  160. 

•^  '  ^  ^  Staundf.  Pr.  34. 

F.  N.  B,  209.  A.    Beverleje's  case,  lib.  4.  196,  197,  198. 

amongst 

(1)  In  all  the  editions  except  the  first,  the  word  not  is  here  erroneously 
inserted. 

•  (a)  Lord  Hobart  observes  in  the  case  of  Needier  v.  Bishop  of  Winchester, 
that  in  these  cases  '^  the  law  finds  these  persons  not  so  disabled,  nor  admits  the 
^*  averment  of  such  disablement,  because  it  is  certified  by  invincible  and  indis«- 
**  putable  credit  of  the  judge,  that  they  were  perfect  and  able  persons.  And  so 
^  nereis  a  law  of  policy  that  doth  not  cancel  the  law  of  nature,  but  doth  only 
**  bound  it  in  point  of  &rm  and  circumstance ;  it  being  better  to  admit  a  mischief 
''  in  particular,  even  against  the  law  of  nature,  than  an  inconvenience  in  general : 
"  and  it  is  not  the  law  of  nature  to  admit  any  improbable  surmise  against  au« 
**  thentic  record  or  evidence.''  Hob.  224.' — Sir  Ed.  Coke  observes,  post.  380.  b. 
that  the  only  mode  by  which  an  infant  can  reverse  a  fine  levied  by  him,  is  by 
appearance  in  court  during  his  infancy,  and  being  inspected  by  the  judges ; 
non  testium  testimanio,  autjuratorum  veredicto^  sedjudicis  inspectione  solummodo: 
tlie  judges  may,  however,  inform  themselves  in  cases  of  this  kind  by  means  of 
witnesses,  church  books,  or  any  other  kind  of  evidence.  It  appears  a  great 
hardship  that  infants  should  not  be  permitted  to  reverse  their  nnes  after  they 
attain  their  full  age ;  and  it  seems  unaccountable  that  the  law,  whidh  will  not 
permit  them  to  do  it  d&/ex  they  attain  their  full  age,  should  permit  them  to  do  it 
before  that  age.  The  objection,  that  no  averment  can  be  made  a^inst  any  &ct 
which  18  upon  record,  applies  as  n^uch  to  them  before  their  attaming  their  full 

Vol.  IL  U  age 


Vide  Br.  tit. 
Dum  fait  infra 
•tmtem*  5. 


347.a.  247.b.]         Of  Discents,      L.3.  C.6.Sect.405. 

amongst  other  things  requisite  to  be  knowen,  these  oaset  j^ott 
shall  finde  at  large  in  my  CommentarieSy  whereunto^  for  brevitie* 
I  referre  the  reader :  upon  all  which  bookes  there  have  beene 
foure  severall  opinions  concerning  the  alienation,  or 
other  aot  of  a  t^  man  that  is  non  oompoi  meniiSf  S^t,  [^47^1 
For,  first,  some  are  of  opinion,  that  hee  may  avoid  his  I  |).  J 
owne  act  by  entrie,  or  plea.  Secondly,  others  are  of 
opinion,  that  hc^e  may  avoid  it  by  writ,  and  not  bv  plea.  Thirdly, 
others,  that  he  may  avoid  it  either  by  plea,  or  b^  writ ;  and  of 
this  opinion  is  Fitzherbert  in  his  Naiura  Brevium^  M  nipra. 
And  Liiileton  here  is  of  opinion,  that  neither  by  plea  nor  by  writ 
nor  otherwise,  he  himselfe  shall  avoid  it,  but  his  heire  (in  respect 
his  ancestor  was  non  compos  mentis  J  shall  avoid  it  by  entrie,  plea, 
or  writ.  And  herewith  the  sreatest  authorities  of  our  bookea 
agree ;  and  so  was  it  resolved  with  Littleton  in  Beverlev*n  case  s 
[r]  where  it  is  said,  that  it  is  a  maxim  of  the  common  law,  that 
the  partie  shall  not  disable  himselfe.  But  this  holdeth  only  in 
civil  causes ;  for  in  criminall  causes,  as  felonie,  &c.  the  act  and 
wrong  of  a  madman  shall  not  bee  imputed  to  him,  for  that  in 
those  causes,  actus  non  facit  reum^  nisi  mens  sit  rmy  and  he  is 
aniens  (id  e^)  sine  mente^  without  his  minde  or  discretion ;  and 
Juriosus  solo  furore  punitury  a  madman  is  only  punished  by  his 
madnesse.  And  so  it  is  of  an  infont,  mitiU  he  be  of  the  age  o^ 
fourteene,  which  in  law  is  aceooated  the  age  of  discretion. 


[f]  Lib.  4. 
tol.  ia6,  197. 
(Plo.  19.8. 
F.  N.  B.  932.) 


96  Ait.  97. 
91  H.7.31. 
StMDdf.  16.  b. 
8  £.  9.  Coron. 

4««-4»4-36»- 
99  £.3. 

ibid.  994. 
Bevvrle j't  €«ie» 
ubi  tupra. 
F.  N.  B.  909.  D. 

3  H.  7«  «• 
Vide  3  K  3- 
tit.  Entrie  Cong. 
Statham. 
19E.  4.  8.    39 


*^  And  in  ikis  ease  you  may  see  a  case,  S^e"  And  thoueh 
Littleton  sahh  (one  case),  yet  other  cases  may  be  found  to  the 
same  end.  For  if  there  be  grandfather,  father,  and  son,  and  the 
fother  disseise  the  grandfother,  and  make  a  feoflbent  in  foe, 
without  warrantie,  the  grandfother  dieth,  albeit  the  risht  de- 
scend to  the  father,  he  cannot  by  this  riffht  descended  enter 
against  his  owne  feoffment ;  but  n  he  die  tne  sonne  shall  enter^ 
and  avoid  the  estate  of  the  feoffee. 

H.  6.4.    Al)br.  Ass.  89.    39  H.  6.  43.     (Post  965.} 


15  E.  4.  So  if  the  grandfather  be  tenant  in  taile,  and  the  fother  disseise' 

tit.  Discent,  30.  jjim,  ut  suprOf  mutatis  mntandis. 

If  lands  be  given  to  two  and  to  the  heires  of  one  of  them,  bci 
that^hath  the  fee  simple  shall  not  have  an  action  of  waste  upon 

the 


age  as  after.  But  the  contrary  has  been  too  often  established  to  be  now  called 
in  question.  See  Ann  Hungate*s  case,  12  Rep.  las.  Warcombe  and  Carrel's; 
*  case,  ib.  1 84.  Herbert  Perrot's  case,  9  Vent.  30.  HutchiiBon*s  case,  3  Lev.  36. 
Reauishe  and  Requishe,  Bulstr.  p.  a .  330.  Smh  Griffith's  case,  1  a  Mod.  444. 
Witn  respect  to  the  foies  levied  by  idiots  and  lunatics,  see  1  a  Rep.  1 94.  Hugh 
Lewing's  case,  10  Rep.  42.  b.  But  infont  trustees  within  the  stat.  7  Ann.  c.  19. 
may  both  levy  fines  and  suffer  common  recoveries.  See  3  Atk.  479. 559.  Com- 
Rep.  615.  ]Bames's  Cases  of  Pract.  217.  See  also  Fitz.  Nat*  Bre.  soa.  where 
much  argument  is  used  to  show,  that  a  non  compos  may  plead  his  disability  to 
avoid  his  own  acts  as  well  as  an  infont ;  and  2  Black*  Com.  ed.  5.  p.  9gi .  wt 
in  Stroud  v.  Marshal,  Cro.  Elis.  398.  debt  upon  obligation,  the  de^Nidaiit 
pleaded,  that  at  the  time  of  the  obUgation  made^  he  was  de  non  sane  memory: 
and  it  was  thereupon  demurred,  and  adjudged  to  be  no  plea;  for  he  cannot 
save  himsekf  by  such  a  plea ;  and  the  opinion  of  Fitaheibert  was  held  not  ta 
be  law.-.[Note  186.J 


L-3.C.6.  Sect.  406-7.     Of  Discente,        [247.b.  248.a. 

the  statute  of  Gloucester^  against  the  joyntenant  for  life,  but  his  (Ant.  53.  h. 
here  shall  maintaine  an  action  of  waste  against  him,  upon  the  ^^-  ^0 
statute  of  Gloucester  ;  so  the  heire  shall  maintaine  that  action 
which  the  ancestor  could  not. 


Sect.  406. 

j^  ND  if  such  a  man  of  nan  sane  memorie  make  a  feoffment ^  ifc,  he 
-"  liimsdfe  cannot  enter  (il  *  mesme  ne  poit  enter),  nor  have  a  writ 
calhd  Dum  non  fuit  eompos  mentis,  &c.  causa  quk  suprsl :  but  after  his 
death  his  heire  may  icell  enter  (mes  apres  f  la  mort  son  heire  bien  poit 
enter),  or  have  the  said  writ  of  Dum  non  fuit  compos  mentis  at  his  chotce.% 
The  same  law  is  where  an  injant  within  age  maketh  a  feoffment^  and  dieth^ 
his  heire  may  enter,  or  have  a  writ  of  Dum  fuit  infra  2etatem,  &c. 

**JLf^  KE  a  feoffhterUf  Sfc''    Or  any  otlier  like  conveyance 
in  pais ;  but  fines  and  other  assurances  of  record  are  not 
implyed  m  this  C^c.J. 

**  The  same  law  is  inhere  an  infant"  This  is  true,  as  to  the 
bringing  of  a  Dum  fait  infra  atatemy  S^c,  but  without  question 
the  infant  in  that  case  might  have  entered,  as  it  appeareth  in 
the  next  Section  (1). 

*'  Writ  ofD^tm  non  fuit  compos  mentis.*'  This  writ  (as  it  qk- 
peareth  by  our  author)  ]ieth  for  the  iieire  of  him  that  was  non 
wnrnos  mentiSf  and  not  for  himselfe ;  but  a  Dum  fuit  infra  ataiem 
lieta  as  well  for  the  ancestor  himself  after  his  mil  age,  as  for  his 
heire. 

[ 248r|  t^  Sect.  407. 

j4  LSO^if  I  be  ^  disseised  by  an  infant  within  age,  who  alieneth  to 
-^  another  in  fee,  and  the  alienee  dieth  seised,  and  the  lands  descend  to 
his  heire,^  being  an  infant  within  age,  my  entrie  is  taken  away,  S^c,  %  (1)4* 

Sect. 

*  mesme  not  in  L.  and  M.  or  Roh.  §  disseised  not  in   Roh.  but  in  L. 

t  la — sa,  L,  and  M.  and  Roh.  and  M. 

I  Src.  added  in  L.  and  M .  and  Roh.  ||  and  added  in  L.  and  M.  and  Roh. 

— ^The  rest  of  this  Section  not  in  L.  IT  Sjfc.  not  in  L.  and  M.  or  Roh. 
and'M.  or  Roh. 


(1)  See  the  observation  of  Mr.  Dunning  on  this  passage  in  his  argument  in 
the  case  of  Zouch  ex  demiss.  Abbot  and  Hallett  v.  Parsons,  3  Burr.  1794. 

(i)  4.  The  original  text  of  section  407,  is  "  Item,  sijeo  sue  disseiHper  un 
enfedni  deins  age,  Uqud  atiena  a  un  duier  en  fee,  et  V  alienee  devie  sein,  ei  les^ 
tenements  descendent  a  son  heir,  esteani  V enfant  dtins  age,  mon  entry  est  toBe,  Sfc^^ 
It  is^apprehended,  that,  on  comparing  the  text  with  the  version,  it  will  be  found, 
that  lord  Coke  has  given  a  wrong  translation  of  Littleton.  In  this  and  the  ncift 

u  2  section, 


248^  a.]  Of  Discents.     L.  3.  C.  6.  Sect.  408, 409. 


Sect.  408. 

JDUTifthe  infant  wiihin  age  enter  upon  the  heire  which  is  in  by  discerU, 
(que  est  §  eins  per  discent),  as  he  well  mayy  far  that  the  same  dis^ 
cent  was  during  his  nonage  (pur  ceo  que  0  mesine  le  discent  fiiit  durant 
son  nonage),  then  I  may  well  enter  upon  the  disseisor,  because  by  his 
entrie  hee  hath  defeated  and  taken  away  the  discent. 

Vid«  the  neit  TJ  E  R  E  it  appeareth,  that  the  entrie  of  the  infant  is  lawfully 
Sect,  following.    AX  ^^^  giyeth  advantajze  to  the  disseisee  to  enter  also,  because 

the  discent^  which  was  the  impediment,  is  avoided.    And  it  is  to 

be  observed,  that  if  the  discent  be  cast,  the  infant  being  within 

43  E.  3.  age,  he  may  enter  at  any  timCi  either  within  age,  or  after  his 

tit.  Entr.  Cong,    full  age. 

^^2'?'  ^*  And  BO  it  is  if  an  infant  make  a  feoffinent,  &c.  he  may  enter 

F.  N.  B.  109.  cither  within  ase,  or  at  any  time  after  his  full  age^  and  so  in 
46  £.  8.  SI.       hoth  cases  may  nis  heire. 

Sect.  409. 

TN  the  same  manner  it  is,  where  I  am  disseised,  and  the  disseisor  make 
a /W*'"^^  if^f^  ^P<^  condition,  and  the  feoffee  die  of  such  estate 
seisea,  ^ I  may  not  enter  upon  the  heire  of  the  feoffee  (jeo  ne  purroy  ** 
my  enter  surff  Theire  le  feoffee):  but  %f  the  condition  be  broken,  so  as 
for  this  cause  the  feoffor  enter  upon  the  heire,  now  I  may  well  enter,  for 
(hat  when  the  feoffor  or  his  heires  enter  for  the  condition  broken,  the  discent 
is  utterly  defeated,  ifc.  j^i 

Vide  the  Sect,  'p  H  E  reason  hereof  is  apparent,  for  cessanie  causd,  cessat  cau- 
^t  pvec^ent.  ^  satum,  Tienant  in  capite  maketh  a  feoffinent  in  fee  to  the 
fef^^osf  ago.  ^^  ^^  ^®  feoffee  and  his  heires^  untill  the  feoffor  pay  an  hundred 
(Aiit.  6*'  305'}     pounds  to  htm  or  his  heires,  the  feoffee  dieth  his  heire  within  age, 

now 

§  eins-T^ieire  L,  and  M.  and  Roh.  **  my  not  in  L.  and  M.  or  Roh. 

II  mesme  not  in  JL.  and  M,  hut  in  ft  llneire — ^la  terre  L.  and  M.  and 

Boh.  Roh. 

H  SfCn  added  in  L.  and  M.  and  Roh.  XI  Sfc.  not  in  L.  and  M.  or  Roh. 


section,  Littleton  puts  the  case  of  a  person  disseised  by  an  infant,  who  aliens  the 
land  in  fee,  and  the  alienee  dies,  the  it^fant  disseisor  hems  still  under  age.  A 
descent  is  thereby  cast,  which  takes  away  the  entry  of  Uie  disseisee ;  but  the 
alienation  being  made  by  an  infant,  is  voidable  by  his  entry,  and  if  the  descent 
happens  during  his  infancy,  it  does  not  affect  his  right  of  entry.  He  may  there- 
fore enter  notwithstanding  the  descent ;  and,  if  he  does  enter^  the  right  of 
entry  of  the  disseisee  is  revived.  It  is  obvious,  that  the  point  of  this  case  is, 
not  that  the  heir  of  tlie  alienee  is  an  infant  within  age,  as  lord  Coke  translates 
it,  but  that,  at  the  time  of  the  descent,  the  infant  disseisor  still  continues  an 
ioiant.  The  words,  esteant  Fen/ant  deins  age,  should  therefore  be  translated^ 
■**  the  infiint  being  under  age.*'-^[Note  187.] 


L,  5.  C.  6.  Sect.  410.        Of  Discents.       '[248.  a.  248.  b. 

now  hath  the  king  the  wardship  of  the  bodie,  and  is  intituled  to 
the  gard  of  the  land.  But  if  the  feoffor  pay  the  hundred  pounds 
according  to  the  limitation,  the  wardship  is  devested,  both  for 
the  body  and  the  land,  and  so  it  is  in  case  of  a  condition :  for,  as 
Littleton  heresaith,  the  discent,  which  is  the  cause  of  wardship, 
is  utterly  defeated.  And  by  these  two  last  cases  which  Littleton 
hath  here  put,  it  appeareth,  that  there  is  no  difference,  where  the  (Ant.  76.  b.) 
discent  is  disaffirmed  by  a  riffht  paramount,  as  where  the 

[24871  ^^^^  ^^  never  tpT'  lawfull  fas  m  the  case  of  an  infant, ) 
^    J  and  where  the  discent  is  affirmed  for  a  time,  the  estate 
being  lawfull,  and  being  after  defeated  by  matter  ex  post 
Jacto,  by  a  title  of  re-entry. 


Sect.  410. 

yj  LSO,  if  I  be  disseised,  and  the  disseisor  hath  issue  and  entreth  into 
religion^  by  force  whereof  the  lands  descend  to  his  issue,  in  this  case 
I  may  well  enter  upon  the  issue,  and  yet  there  was  a  discent.  But  for 
that  such  discent  commeth  to  the  issue  by  the  act  of  the  father,  scilicet, 
for  that  he  entred  into  religion,  i^c.  and  the  discent  came  not  unto  him  by 
the  act  of  God,  (scilicet)  oy  death,  S^c.  my  entry  is  congeabk.  For  if  I 
arraigne  an  assise  of  novel  disseisin  against  my  disseisor,  albeit  he  cfter 
enter  into  religion,  this  shall  not  abate  my  writ,  but  my  writ  (notwith' 
standing  this)  shall  stand  in  his  force,  ana*  my  recovery  against  him  shall 
bee  good,  f  And  by  the  same  reason  the  ducent  whsch  commeth  to  his 
issue  by  his  own  act,  shall  not  take  from  me  my  entry,  B^c. 

**  JPNTRETH  into  religion^  Sfc"      Here  is  implied  pro-  Vide  Sect.  aoo. 

fession.    This  discent  shall  not  barre  the  entry  of  the  dis-  (Ant.  133.) 
seisee,  for  that  the  discent  commeth  by  the  deed  of  the  father, 
because  he  entred  into  religion,  wherein  there  is  an  excellent 
point  worthy  of  observation :  for  albeit  the  entry  into  religion 
make  not  the  discent,  but  the  profession,  whereof  you  have  read 
before,  Sect,  soo,  yet  here  you  may  leame  by  Littleton  that  the 
law  respects  the  originall  act,  and  that  is,  his  entry  into  religion,  (Aot.  is6.  h. 
which  ishisowneact,  whereupon  the  profession  followed;  whereby  938.  b. 
the  discent  happened ;  for  Cujus^  reipotissimapars,principium  3  Rep-  6>) 
est^    And  againe,  Or^o  rei  tnsptd  debetf  whereoi  you  shall  make 
great  use  in  reading  ofourbookes.  [*]  Here  Z.d^&(oii  attributeth  rf]Vid.Pl.Com. 
the  cause  of  the  discent  to  his  entry  into  religion,  which  was  his  "^"^  Hale's 
owne  act,  whereas  a  discent  doth  not  take  awa^r  an  entry  unlesse  q^'o.  ^i  ^q. 
it  commeth  by  death,  which  as  Littleton  saith,  is  the  act  of  God, 
and  no  glorious  pretext  of  an  act  (no,  though  it  bee  of  religion) 
■hall  work  a  wrong  to  a  stranser,  that  hath  right,  to  barre  him 
of  his  entrie.    But  it  is  saic^  that  in  the  case  of  the  bastard 
eigne,  and  muUerpuisne^  such  a  discent  shall  bind  the  mutier,  as  10  E.  3-  56- 
before  hath  beene  said,  and  such  an  heire  that  commeth  in  by  (An^-  ^4*) 
such  a  discent  shall  have  his  age. 

"*  For 

'  *  my  recovery  not  in  L*  and  M.  or        f  And  not  in  L.  and  M.  or  Roh. 
Boh. 

us 


248.b.  249-a.]  OfDiscents.        L.3.C.6.Sect.4n. 

3  H.  6. 41 .  "  For  if  I  arraigne  an  assise,  Sfc"    Nota^  if  a  man  be  tenant 

loH.  6.10.  b.  Qf  defendant  in  a  reall  or  personall  actioni  and  hanging  the 

^  E^'^  ^^*  suit  the  tenant  or  defendant  entreth  into  religion,  by  this  the 

7  £.  4.^15.^^  v^i^  ^  Q^^  abated,  because  it  is  by  his  owne  act.    And  ao  it  it 

18  R  3. 34.  of  a  resignation ;  but  otherwise  it  is  of  a  deposition,  or  depriva* 

95  £•  3-  39*  tion,  because  he  is  expelled  by  judgment,  and  yet  his  offence,  &c. 

46  K.  3.  35.  ^j|g  ^g  cause  thereof,  sed  in  prasun^tiane  Ug^Judicium  redditur 

Bricfc,  885.  ***  tnvttum. 

Bncton,  lib.  4. 

fo.  i89fitlib.6.  "  From  me  my  entry,  Sfc.**    Here  is  implyed,  or  any  of  my 


lo.  414.  heires. 

33  K.  3. 

Briefe,  936.     15  Ast.  pi.  8. 


w-  Sect.  411. 


J  LSOl  if  I  to  vnto  a  man  certaine  lands  for  the  terme  of  twenty  yeares, 
^  and  another  disseiseth  me^  and  oust  the  termor,  ana  die  seism,  and 
the  lands  descend  to  his  heire,  I  may  not  enter ;  and  yet  the  lessee  for 
yeares  may  well  enter,  because  that  by  his  entry  hee  doth  not  ouste  the  heire 
who  is  in  by  discent  of  the  freehold  which  is  descended  unto  him,  but  only 
•  claymeth  to  have  the  lands  for  terme  of  yeares,  which  is  no  expulsion 
from  the  freehold  of  the  heire  who  is  in  by  discent  (lequel  n'esttpaa 
expulsement  de  le  franktenement  del  heire  que  est  eins  per  discent). 
But  otherwise  it  is  where  my  tenant  for  terme  of  life  is  disseised  (ou  men 
tenant  a  terme  de  vie  est  j;  disseisie),  causa  patet,  &c.  ||  (i) 


"  JpO  R  the  terme  of  ttoenty  yeares'*  It  is  cleere  that  a  discent 
shall  not  take  away  the  entrie  of  a  lessee  fbr  yeares,  as  our 
author  here  saith,  nor  of  a  tenant  by  elegit^  or  tenant  \yr  statute 
merchant,  or  such  like,  as  have  but  a  chattle  and  no  vediold ; 
and  the  reason  is,  for  that  by  their  entry  upon  the  heire  by  dis- 
cent,  they  take  no  freehold  (which,  as  onen  hath  bin  observed,  is 
80  much  respected  in  law)  from  him ;  but  otherwise  it  is  of  an 
estate  for  life,  or  any  higher  estate.  And  as  a  discent  of  a  free- 
hold and  inheritance  shall  take  away  the  entrie  of  him  that  right 
hath  to  a  freehold,  or  inheritance,  so  a  discent  of  a  freehold  and 
inheritance  cannot  take  away  the  entry  of  him  that  hath  but  a 
chattle,  for  that  no  discent  or  dying  seised  can  be  of  the  same. 

Amaa 

*  daymeth  not  in  L.  and  M.  or        |  disseisie — seisie,  &c.  £•  and  AT 
Roh.  and  Roh, 

t  pas  net  in  L.  and  M.  or  Roh.  \\  &c.  not  in  L.  and  M.  or  Roh. 


(1)  A  lease  is  considered  as  a  covenant  real,  that  binds  the  possesrion  of 
lands  into  whose-hands  soever  it  comes,  if  the  fends  be  not  evicted  oy  a  superior 
title ;  yet  the  termor  has  not  the  freehold  in  him,  but  holds  the  possession  as 
bailiff  of  the  freeholder,  nomine  alienoj  by  virtue  of  the  obligation  of  the 
covenant  Now  then,  if  the  termor  enters  before  the  descent,  he  rervsts  Ae 
freehold  in  the  disseisee,  who  has  the  right  of  possession ;  but  if  he  enters 
after  the  descent,  then  he  can  only  hold  in  the  name  of  the  freeholder,  who  has 
the  present  right  of  possession,  which  is  the  heir  of  the  disseisor.  Giib* 
Ten.  35.--[Note  188.] 
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(2)  A  man  seised  of  an  advowson  in  fee  grants  three  avoyd-  ^See  s  RoU. 
ances  one  after  another,  and  after  the  church  becommeth  void,  Abr.  371. 
and  the  grantor  presents,  and  his  clarke  is  admitted  and  insti-  Hob., 333, 333. 
tuted,  and  after  the  churdi  becomes  void  againe,  the  grantee  may  ^^^P*  ^7*  lo^-) 
present  to  the  second  avoydance,  for  that  lie  was  not  put  out  of 
the  possession  thereof;  for  as  the  lessor  having  the  freehold  and 
inheritance  cannot  disseise  his  lessee  for  years,  having  but  a 
chattle,  that  any  discent  may  be  cast  to  take  away  his  entry  (as 
Littleton  here  saith) ;  so  in  the  said  case  the  grantor  hath  the 
frankteneroent  and  fee  of  the  advowson  rightfully,  so  as  he  cannot 
make  anv  usurpation,  to  gaine  any  estate,  or  to  put  the  grantee 
so  out  of  possession  as  tluit  he  should  not  present,  no  more  than 
the  lessee  for  yeares  in  this  case,  to  enter.    Also  in  respect  of  the 
privitie  that  is  betweene  them,  the  usurpation  of  the  grantor  shall 
not  put  the  eirantee  out  of  possession  for  the  two  latter  avoyd- 
ances.     And  this  was  resolved  [a]  by  all  the  judges  of  the  court  [a]  HiL  18  EUx. 
of  cmnoion  pleas^  which  I  myselfe  heard  and  observed.   *  incommuiu 

banco. 
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y^  LSO,  it  is  saidy  that  if  a  man  be  seised  oj  lands  in  fee  by  octupation  in 
time  of'  toarre.,  and  thereof  dieth  seised  in  the  time  ofwarre,  and  the 
tenements  discend  to  his  heire,  such  discent  shall  not  ouH  any  man  of  his 
entry ;  and  of  this  a  man  may  see  in  a  plea  upon  a  torit  ofatel,  7  £.  2. 

**  liY  occupation  in  time  ^tuarre" 

First,  it  is  necessane  to  be  knowne,  what  shall  bee  said 
time  of  peace,  tempus  pads ;  and  what  shall  be  said  tempus  (4  Inat  195.) 
belUy  sive  gueme^  time  of  warre.     Tempus  pads  est  k«.  •  j- 

[S49TI  ^  ^uando  canceUaria^  4r  oli^  curia  regis  sunt  apertety  J^J^  {^^ 
b    11  ^^*l^fe^^^*dcunqueproutJfericon8uevit.    And  so  parte  i.&l^fa. 
~     '        It  was  adjudged  in  the  case  of  Roger  Mortimer ^  add  of  98  £.  3.  inter 
Thomas  earle  of  Lancaster,    Utriim  terra  sit  guerrina  necne,  natu^  MUodioita  co- 
raliter  debet  judkari  per  recorda  regisy  Sf  eorum,  qui  curias  regis  J^  "*?'  ij^** 
per  legem  terra  custodiuntf  Sf  gubernantf  sednon  alio  modo.  saurfpa^. 

39  £.  3.  inter  adjadicata  coram  rege  in  Tbesanr.  lib.  a.  fol.  99.      (Cro.  Car.  71.} 
14  E.  8.  tit.  Scire  facial,  isa.  bat  more  fully  in  the  record  at  large. 

And  therefore  when  the  courts  of  justice  be  open,  and  the 
judges  and  mioisters  of  the  same  may  by  law  protect  men  from 
wrong  and  violence,  and  distribute  justice  to  all,  it  is  said  to  be 
lime  of  peace.    So,  when  by  invasion,  insurrection,  rebellions,  or 

such 


*  (3)  Hob.  322,  323.  sir  William  Elvis*s  case.  This  very  case  toai  the  prin- 
cipal point ;  and  thercy  by  Hobarty  fVarburton^  and  Winchy  it  xoas  adjudged 
contra,  that  usurpation  by  the  grantor  puts  the  grantee  out  ofpossession,  and  gels 
tdl  that  was  granted  outy  Hutton  dissentiente.  But  U  appears  that  this  case  is 
good  laXD,  and  that  Hutton  erravit.  Hit.  la  Car.  C.  B.  Legge  v.  Archer.  A 
man  leased  an  advomson  for  yearsy  and  then  presented;  this  was  ruled  to  be  no 
nsurpationy  but  plenarty  pro  liac  vice :  this  case  is  died  I.  8,  usurpation  5.  id^ue 
ratione  privity ^  ut  inter  coparcenersy  and  because  it  is  agfiijift  his  own  act*  8  fiep. 
Lamport's  case.     Lord  JWtt .  MS.— [Note  1 89.] 

U4 
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such  like,  the  peaceable  courts  of  justice  is  disturbed  and 
stopped,  so  as  the  courts  of  justice  be  as  it  were  shut  up,  et  silent 
leges  inter  arma,  then  it  is  said  to  be  time  of  warre.  And  the 
triall  hereof  is  by  the  records,  and  judges  of  the  court  of  lustice ; 
for  by  them  it  will  appeare  whether  justice  had  her  equal!  course 
of  proceeding  at  tliat  time  or  no,  and  diis  shall  not  be  tried  by 

If  a  man  be  disseised  in  time  of  peace,  and  the  discent  is  cast 

in  time  of  warre,  this  shall  not  take  away  tlie  entry  of  the 

disseisee. 

BractoD,  lib.  4.        Item  tempore  pacis^  quod  dicitur  ad  differentiam  eorwn  qua 

fol.  040.  fuerunt  tempore  oelliy  quod  idem  est,  quod  tempore  guerrinoy  quod 

nihil  differt  ci  tempore  juris,  Sf  injuria ;  est  enim  tempus  injuria, 
cum  fuerunt  oppressiones  vicdenta,  quibus  resisti  non  potest  Sf  dis" 
seisina  inpista:. 

So  as  hereby  it  also  appeareth,  that  time  of  peace  is  the  time 
of  law  and  right,  and  time  of  warre  is  the  time  of  violent  oppres- 
sion, which  cannot  be  resisted  by  the  equall  course  of  law.  And 
therefore  in  all  reall  actions,  the  expleas,  or  taking  of  the  profits, 
are  layed  tetnpore  pads,  for  if  they  were  taken  tempore  bdliy  they 
are  not  accounted  of  in  law  (i). 

"By 


(1)  If  tenant  hy  elegit  is  interrupted  in  taking  the  prqfiU  of  the  land,  by 
reason  of  war,  he  shaU  not  hold  over,  bid  it  shall  be  in  disadvantage  of  the 
tenant  by  elegit,  ig  E*  i.  Execution,  246.  4  Rep,  83.  6.  In  Lib*  Mubb» 
Scacc.Jol,  241.  tempus  guerrse  duravit  k  quarto  die  Apl.  48  H.  3.  usque  ad 
17  Sep.  an.  49,  apud  Winter  post  helium  de  Evesham  pax  proclamata  fait. 
Nota  H.  3.  19  die  Oct.  anno  ejusdem  i6.  fuit  apud  Wall.  An.  40,  fuit  apud 
Oxon.  48.  apud  Dudl.  14  Maij.  an.  49.  fuit  apud  Evesham.  Et  tamen  sunt 
placita  de  Rich.  16  H.  3.  de  banco.  Tr.  16  H.  3.  Et  assisa  magna  40  H.  3. 
48  H.  3.  M.  40  H.  3.  P.  48  H.  3.  P.  49  H.  3.  Et  placita  coram  rege 
k  32,  usque  40  H.  3.  Tr.  4  H.  3.  26  et  27  E.  i.  Ent.  R.  T.  Rot.  5.  Goods 
were  seized  for  debt  to  the  king :  tfte  sheriff  returned,  that  the  Scots  entered 
hostiliter,  by  reason  of  which  they  could  not  be  taken :  Rule,  Fiat  inde  inquisitioy 
&  interim  pacem  habeatde  demand^.  Noy,  MS.  384.— —3  Inst,  52.  See  the 
case  of  the  earl  of  Lancaster  put  at  large.  Nota,  that  in  14  E,  3.  F.  scire 
facias,  122.  there  is  no  iniimatton  at  aU  ^the  matter;  but  on  the  record  of  this 
case,  as  is  to  be  seen  in  the  manuscript  Rm.*  of  Coke  428,  the  case  V9as  thus ; 
Henry  Lancaster  granted  to  the  Abbot  ofltumsey  and  his  successors,  qudd  si  ex 
tunc  aliquo  tempore  vel  ali<j[u4  occasione  guerrse  in  regno  Anglise  feriam  suam 
amitterent,  ita  qudd  nihil  mde  percipere  possunt,  quieti  essent  ejusdem  anno 
et  tempore  de  formd  su&  pnedictd  50/.  And  upon  scire  facias^br  the  arrears 
of  that  rent,  which  was  in  court  for  three  years,  viz.  11, 12,  and  13  E.  3.  the 
abbot  pleaded  these  charters,  and  said,  that  euerra  fuit  t^  super  mare  qukn 
super  terram  inter  dominum  regem  et  illos  de  Francii,  ita  quda  mercatores  ad 
dictas  nundinas  nee  venerunt  ut  solebant,  nee  ipse  abbas  aliquod  proficuum  de 
iisdem  nundinis  per  idem  tempus  percepit  nee  percipere  possit,  quod  paratus 
fuit  verificare  juxta  tenorem  chartae  prsedictas ;  and  it  was  resolved,  quod  utrdm 
terra  sit  guerrina,  &  c.  prout  hie  notatur.  Then  it  follows  in  the  said  manuscript : 
Mota,  qudd  guerra  dicitur  inhoc  resno  esse,  quando  exercitium  justitiae  in  curtia 
et  placeis  regis  impeditur.  And  Coke  adds  a  short  note :  Ceo  tryal  de  guerre 
in  cest  realm ;  et  ex  hoc  semble  que  ne  fuit  guerre  inter  E.  4.  et  H.  6.  car 

exercitium 

*  The  editor  has  not  been  able  to  discover  ^*hat  the  manuscript  is  to  which  lord  Nottingh 
alludes  in  this  place. 
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**  By  occupation!'   Occupation  is  a  word  of  art,  and  si^ifieth  ingham,  cap.  de 
a  patting  out  of  a  man*6  freehold  ia  time  of  warre ;  and  it  is  all  Not«I  diueifiii« 
one  with  a  disseisin  in  time  of  peace,  saving  diat  it  is  not  so 
dangerous  as  it  appeareth  here  by  Littleton ;  and  therefore  the 
law  gave  a  writ  in  that  case  of  occupavit^  so  called,  by  reason  of 
that  word  in  the  writ,  in  stead  of  disseisivitf  in  the  assise  of  novel 
disseisin^  if  the  disseisin  had  beene  done  in  time  of  peace ;  whereby  Lib4.  foI.49,fio» 
it  appeareth,  how  aptly  both  in  this,  and  in  all  other  places,  Ognertcase. 
Littleton  thorow  his  whole  bookespealketh.  But  albeit  occupation 
whereof  Littleton  here  speaketh,  is  used  only  in  the  said  writ  (2) 
and  in  none  other,  (that  I  can  finde  or  remember)  yet  hath  it 
beene  used  commonly  in  conveyances  and  leases,  to  limit,  or 
make.certaine  precedent  words  ad  tunc  in  tenurd  Sf  occupatkme. 
But  occupatio  b  applyed  to  the  possession,  be  it  lawfull  or  unlaw- 
full ;  it  hath  also  crept  into  some  acts  of  parliament,  as  4  H.  7« 
^p*  19*  39  ^^'  ^P'  1*  <uid  others ;  and  occupare  is  sometimes 
taken  to  conquer. 

*^  And  of  this  a  man  may  see  in  a  plea  upon  a  writ  ofaid^  7  JB.  2." 
Hereby  it  a^peares,  diat  ancient  termes  or  yeares,  afler  the 
example  ofLittleton^  are  to  bee  cited  and  vouched  for  confirma- 
tion of  the  law,  albeit  they  were  never  printed ;  and  that  of  those 
yeares,  those  especially  of  £.  !•  H,  3.  Sfc.  are  wortliy  of  the 
reading  and  observation ;  a  great  number  of  which  I  haveseene 
and  observed,  which  in  mine  opinion  doe  give  a  great  light,  not 
onely  to  the  understanding  and  reason  of  the  common  law,  (which 
Fitznerbert  either  saw  not,  or  were  by  him  omitted)  but  also  to 
the  true  exposition  of  the  ancient  statutes  made  in  those  times. 
Yet  mine  advice  is,  that  they  be  read  in  their  time.  For  afler  our 
student  is  enabled  and  armed  to  set  on  our  yeare  bookes,  or  re- 
ports of  the  law,  let  him  reade  first  the  latter  reports,  for  two 
causes,  first,  for  that  for  the  most  part  the  latter  judgements 
and  resolutions  are  the  surest,  and  tnerefore  it  is  the  best  to 
season  him  with  them  in  the  beginning,  both  for  the  settling  of 
his  judgment,  and  for  the  retaining  of  them  in  memorie. 
Secondly,  for  that  the  latter  are  more  facile  and  easier  to  be  un- 
derstood than  the  more  ancient :  but  after  the  reading  of  them, 
then  to  reade  these  others  before  mentioned,  and  all  the  ancient  , 

authors  that  have  written  of  our  law ;  for  I  would  wish  our 
student  to  be  a  compleat  lawyer.  But  now  to  retume.  As  it  is  in  6  E.  d*  41  • 
case  of  discent,  so  it  is  in  case  of  presentation,  for  no  usurpation  7  £•  3* 
in  time  of  warre  putteth  tlie  riffht  patron  out  of  possession,  albeit  ^^"'  P'*"*  *• 
the  incumbent  come  in  by  institution  and  induction :  and  time  of  q^^  ^'     ^^e 
warre  doth  not  onely  give  privilege  to  them  that  be  in  warre,  but  p.  ^l  b.  31. 
to  all  others  within  the  kingdome;  and  although  the  admission 
and  institution  be  in  time  of  peace,  yet  if  the  presentment 
were  in  time  of  warre,  it  putteth  not  uie  right  patron  out  of 
possession. 

Sect. 

exercitium  justitis  non  impeditum  fuit,  come  appiert  per  les  reports  de  loE.  3. 
et  49  H.  6.  nee  temps  H.  3.  hie  supra,  nee  temps  Car.  i.  Lord  Natt.  MS. 
•li^Note  190.] 

(2)  This  perhaps  is  not  quite  accurate,  as  the  words  of  the  writ  of  man- 
damus are  these :  Quis  terras  et  tenementa  (dd  tenant  dd  toy)  a  tempore  mortis 
^usdem  tenentis  occupavit  et  exkus  et  prqficuas  inde  percepit.  F.  K.  B.  253.  B. 
Nov.  lib.  intrat.  fol.  408.  c.  and  vid.  Stat  de  Bigamis,  cap.  4.— [Note  191O 
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ALSO  that  no  thing  seised  (where  the  tenements  come  to  another  by 
-^  succession)  shall  ta^  away  the  entrie  of  any  person,  Sfc.  Asofpre^ 
lates,  abbots^  priors,  deanes,  or  of  the  parson  of  a  church,  or  o^ other  booties 
potitike  (Item,  *  <}ue  nul  morant  seisie  (ou  lea  teoements  vieodront  a  un 
auter  per  sucoesdion)  f  toUera  Teatre  a'ascun  penoo,  &€•  %  Come  de 
prelates,  abbots,  priors,  deans^  ou  panon  d'eaclise,  y  ou  d'auters  corps 
politicke))  ^c.  iUbeU  there  were  xx.  dyings  seisea,  and  xx.  successors,  tms 
shall  not  put  any  mam  from  his  entrie\ 

More  shallbesaid  ofOseeMts  in  the  nest  %  chapter^ 

Vid.  Sect  1.      *^  JR  ^  succession."    This  in  the  common  law  is  applied  only  to 

bodies  politike,  or  corporate,  which  have  succession  per- 
petual!, and  not  to  naturall  men :  as  to  a  bishop  and  his  succes- 
sors, or  to  an  abbot,  deane,  archdeacon,  prebend,  parson,  &c.  and 
their  successors,  and  not  to  /.  S.  or  any  odier  naturall  body  and 
7  £.  3. 96-  ^      ^^  successors,  but  to  him  and  his  heires.    And  the  successor 
sE.3. 13.&31.  ofany  of  these  is  in  Aepost,  and  the  heire  of  the  naturall  man  is 

in  ^tper ;  and  succedere  is  derived  of  sub  and  cedere. 

**  Bodies  politike,  fyc'*    This  is  a  body  to  take  in  succession, 
framed  (as  to  that  capacity)  by  policie,  and  thereupon  it  is 
called  here  by  Littleton  a  body  poiitike ;  and  it  is  also  called  a 
corporation,  or  a  body  incorporate,  because  the  persons  are 
maae  into  a  body,  and  are  of  capacity  to  take  ana  grant,  &c. 
And  this  body  poiitike,  or  incorporate,  may  commence,  and  be 
establidied  three  manner  of  ways,  vis.  by  prescription,  by  letters 
patents,  or  by  act  of  pariiament.    Every  body  poiitike,  or  cor- 
porate, is  either  ecdesiasticall  or  lay :  ecclesiastical,  either  regu- 
lar, as  abbots,  priors,  &c.  or  secular,  as  bishops,  deanes,  arch- 
deacons, parsons,  vicars,  &c.  lay,  as  maior  and  communaltie, 
baylifes  and  burgess^,  &c.  Also  everybody  poiitike,  or  corpo- 
Lib.  3.  fo.  73.     rate,  is  either  elective,  presentative,  collative,  or  donative.  And 
intbecaMofthe  againe  it  is  eidier  sole,  or  aggregate  of  many ;  as  you  may  reade 
I^'fCh^  in  the  Third  PM;  of  my  Commentaries.  And  this  body  poiitike, 
o'flkL  162 )      ^  corporate,  aggregate  of  many,  is  by  the  civilians  called  coUe^ 
(1 1  Rep.  77. ».)  «»«'»  or  universiias. 

Chap, 

*  que  not  in  L.  and  Af.  or  Roh.  §  Sfc,  added  in  L.  and  M.  and  Rob. 

t  ne  added  in  L*  and  M.  and  Roh.  IF  next  chapter^-'^apttr  qfContinttaS 

X  Come-^uor.  L.  and  M,  and  Roh.    Claime,  L.  and  M.  and  Ron. 
II  ou  d'auters  corps  politicke,  not 
in  L*  and  M,  or  Roh. 
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Chap.  7.        Continuall  Claime.  (1)        Sect.  414. 

CO  NTINUA  L  claim  is  where  a  man  hath  rif^ht  and  title  to  enter 
into  any  lands  or  tenements  whereof  another  is  seised  in  fee  (oontiQual 
claime  eat  1 1ft  lou  home  ad  droit  et  title  d'entrer  en  ascun^  terres  oii 
tenements  dont  **  auter  est  seisie  en  fee),  or  in  fee  tail,  ifhee  which  hath 
title  to  enter  makes  continiudl  claime  to  the  lands  or  tenements  before  the 
dying  seised  of  him  whkh  hoUeth  the  tenements,  then  albeit  that  syeh 
tenant  dieth  thereof  seised,  and  the  lands  or  tenements  descend  to  Ms  heire, 
yet  may  he  who  hath  made  such  continual  claime,  or  his  heire,  enter  into 
the  latids* or  tenements  so  descended,  by  reason  of  the  contimsall  claime 
made,  notwithstanding  the  discent.  As  in  case  that  a  man  bee  disseised, 
and  the  ^sseisee  makes  continuall  claime  to  the  tenements  in  the  life  of  the 
disseisor,  although  that  the  disseisor  dieth  seised  in  fee,  and  the  land 
descend  to  his  heire,  yet  may  the  disseisee  enter  upon  the  possession  of  the 
heire,  notwithstanding  the  Juceni%. 

pr  E  R  E  oar  AnlJior  first  descrlbeth  what  a  continuall  daime  is.  Mirror,  cap.  t, 
^^  It  is  called  con^miettm  dameum,  because  at  the  common  law  4  i5&$  if 
it  must  have  beene  made  within  every  yeare  and  day,  as  Littleton  2'"^'^' 
here  teachedi.    And  yet  ifhee  that  right  hath,  maketh  claime,  BritS^  107.  b. 
and  the  ter-tenant  dieth  witlmi  the  yeare  and  the  day,  136.4. 

[350ri  Aisdiumethoufl;hitbeebuti^oncer*]made(ashath  Fleta,lib.6. 
K  '  I  beene  said)  shau  preserve  the  entry  orhim  that  makedi  ^P-  6*-6a* 

33  H>  8.  0.33.    [*]  Vid.Secfc.4s4- 
*'Hath 

t  per  added  in  X.  and  M.  §  ^c.  added  in  L.  and  M.  and 

••  un  added  in  L.  and  M.  Roh. 


(1)  By  the  statute  of  limitations,  31  Jac.  i.e.  16,  it  is  enacted,  that  noentnr 
shall  be  made  by  any  man  upon  lands,  unless  within  twenty  years  after  his 
right  shall  accrue. — ^By  the  4th  and  5th  (A)  Ann«  c  16,  it  is  enacted,  that 
no  entry  shall  be  offeree  to  satisfy  the  statute  of  limitations,  or  to  avoid  a  fine 
levied  of  lands,  unless  an  action  be  thereupon  commenced  within  one  year 
after,  and  prosecuted  with  eflTect.— [Note  19a.] 

(1)  II  It  has  been  observed  in  the  notes  to  the  chapter  of  Discents,  thai  the 
reasons,  for  which  the  law  protected  the  possession  of  the  heir  of  the  disseisor 
from  the  entry  of  the  disseisee,  were,  the  notoriety  and  presumptive  ridit  of 
possession  which  the  disseisor  acquired  by  his  being  permitted  to  bold  during 
nis  life  the  peaceable  possession  of  the  lands ;  the  necessity  that  there  should 
be  a  tenant  to  do  the  feudal  duties ;  and  by  way  of  a  punishment  on  the  tenant 
for  his  neglect  in  not  asserting  his  right.  But  none  of  these  reasons  could 
exist,  where  the  tenant  entered  upon  the  lands,  and  made  his  claim  for  them ; 
as,  b^  doing  it,  he  prevented  tne  presumption  in  favour  of  the  title  of  the 
disseisor ;  made  a  tender  to  the  lord  of  his  feudal  services  ;  and  did  all  that 
was  in  his  power  to  restore  his  possession.  But*  to  entitle  the  disseisee  to  enter 
ta  the  heir  of  the  disseisor,  notwithstanding  the  descent  upon  him,  this  claim 
must  have  been  made  within  a  year  and  a  day  next  preceding  ^  descent. 
Iiord  chief  baron  Gilbert,  in  his  conunfentary  upon  this  chapter,  observes^  that 

the 

A)  tktm^  itstykd  4th  Jnn.  e.  16,  'tn^^^jimii'i  tdUUm  0  the  Statutaat  krfc 


250.  b.]         Of  Contmuall  Claime.  L-  3.  C-  7.  Sect.  414. 

'*  Hath  right  and  tide  to  enter.**  And  vet  in  some  cases  a 
continual!  daime  may  be  made  by  him  that  hath  right,  and 
cannot  enter. 

If  tenant  for  years,  tenant  by  statute  staple,  merchant,  or 

elegit t  be  ousted,  and  he  in  the  reversion  disseised,  the  lessor,  or 

he  m  reversion,  may  enter  to  the  intent  to  make  his  claime,  and 

Drcr,  19  £1.      yet  his  entry  as  to  take  any  profits,  is  not  lawfull  during  the 

H  '"'  374*    terme.  And  in  the  same  manner,  the  lessor  or  he  in  the  reversion 

15H.  7.3. 4.      -Q  ^^  ^^^^  ^     enter  to  avoid  a  coUaterall  warranty,  or  the 

Jacobin  i  case.     .  •    ^i    ^       •'  •  •  a    ^        J 

aS  H.  6,  aS.  lessor  m  that  case  may  recover  m  any  assise.    And  so  (as  some 

Vid.  Sect  449.  have  holden)  may  the  lessor  enter  in  case  of  a  lease  for  life,  to 

46  £.  3. 91.  this  intent,  to  avoid  a  discent,  or  a  warranty. 
7  H.  6. 40.  '^  ^^  disseisee  make  continuall  claime,  and  the  disseisor  die 

Contin.  Cltunie,  seised  within  the  yeare,  his  heire  within  age,  and  by  office  the 

1  Downcler't  king  is  intitled  to  the  wardship,  albeit  the  entry  of  Uie  disseisee 

ate.  6  £.4.4.  i^QQ  QQi  lawfull,  yet  may  he  make  continuall  claime  to  avoid  a 

S»q?VJ6.)  discent,  and  so  in  the  like. 

n  Rep.  67.  a.) 

r  1  RoU.  Abr.  **  Yet  may  he  toAo  hath  made  such  continual  claime^  or  his  heire^ 

^*)  enter  J*'    This  is  to  be  understood  in  this  manner:  that  if  the 

father  make  daime,  and  the  disseisor  dieth,  and  then  the  father 

dieth,  that  his  heire  may  enter,  because  the  discent  was  cast  in 

the  father's  time,  and  the  right  of  entry  which  tlie  father  gained 

by  his  claime  shall  descend  to  his  heire.    But  if  the  father  make 

continuall  claime,  and  dieth,  and  the  sonne  make  no  continuall 

claime,  and  within  the  yeare  and  day  after  the  daime  made  by 

the  &ther,  the  disseisor  dieth,  this  shall  take  away  the  entrie  of 

BractoD,Kb.6.    the  sonne,  for  that  the  discent  was  cast  in  his  time,  and  the 

^  49^;  claime  made  bv  the  father  shall  not  availe  him  that  inisht  have 

'^IctatUb.  5.       claimed  himseffe.    And  of  this  opinion  was  Littleton  nimaeife 

MIL  6. 37.       ^^  ^^^  bookes,  where  he  holdeth  tnat  no  continuall  claime  can 

9H.  4. 5.  a!       avoid  a  discent,  unlesse  it  be  made  by  him  that  hath  tide  to 

15  £.  4.  as.  a.    enter,  and  in  whose  life  the  djdng  seised  was.    See  more  of  this 

matter  hereafter,  in  this  chapter.  Sect.  416. 
93  H.  6. 37.  And  as  here  Littleton  putteth  his  case  of  the  ancestor  and 

heire,  so  it  holdeth  in  all  respects  of  the  predecessor  and 
successor. 

Sect. 

the  notion  of  laches,  in  not  daimine  for  a  year  and  a  day,  is  taken  from  the 
feudal  law ;  this  beine  the  period  of  time  within  which  the  feudal  services 
must  be  required.  It  is  a  space  of  time  which  is  prescribed  for  the  performance 
of  different  acts  in  our  law,  and  in  all  laws  derived  from  the  feudal  institutions. 
It  seems  only  to  import  the  space  of  a  complete  year.  Thus  in  the  fourth 
law  of  Charlemagne  it  is  said,  Cujuscunque  hominis  proprietas  oh  crimen  quod 
idem  hahet  commissum  in  bonnum  Jiierit  misca^  Sf  tile  re  cosnitd  ne  justttiam 
Jacwt  venire  distulerit^  annumque  et  diem  in  eo  banno  essepemuseret,  ulterius  earn 
non  acquiratf  sed  ipsa  Jisco  nostro  societur, — In  the  laws  of  king  Pepin  it  is 
said,  Jje  rebus  foifactis^  qua  per  diversos  comitatos  sunt^  volumus  ut  ad  pala* 
ihtmpertineantf  transacto  anno  et  die.  In  the  Vieux  Coutumier  de  Normandie  it 
frequently  occurs.  Something  similar  is  to  be  found  in  the  Roman  ]a#,  in 
which  a  person  who  was  bound  to  pay  a  sum  of  money  in  two  months,  was 
considered  to  acquit  himself  from  the  obligation,  if  he  paid  the  money  on  the 
61  St  day.  See  F^uier,  les  Redierches  de  la  France,  lib.  4.  cap.  32.  De  tan 
etjcur  que  Von  destra  h  matieres  de  retraicts  Hgnagers  et  dela  comvlainte. — In 
]^io.  Com.  359.  a.  lord  chief  justice  Dyer  is  sa^  to  have  defined  claim  to  be  a 
challenge  of  Uie  ownership,  or  propriety,  that  he  hath  not  in  possession,  but 
is'detained  from  him  by  wrong.*— [Note  193.] 


L.3.  C.7.  Sect.415,416.  Of  Coritinuall  Claime.  [251.a. 


P^^^  KT  Sect.  415.  (1  Rep.  14.  •) 

T'S  the  same  manner  it  is,  if  tenant  for  life  alien  in  fee,  he  in  the  rever^ 
sum  or  he  in  the  remainder  may  enter  upon  the  alienee.  And  if  such 
alienee  dieth  seised  of  such  jestaie  without  continuall  claime  made  to  the 
tenements,  before  the  dying  seised  of  the  alienee,  and  the  lands  by  reason 
of  the  dying  seised  of  the  alienee  descend*  to  his  heir,  then  cannot  he  in 
the  reversion  nor  hee  in  the  remainder  enter.  But  fifhee  in  the  reversion 
or  in  the  remainder,  who  hath  cause  to  enter  upon  tne  alienee,  make  con- 
tinuall claime  to  the  land  before  the  dying  seised  of  the  alienee,  then  such 
a  man  may  enter  after  the  aeath  of  tne  alienee,  as  well  as  he  might  in  his 
life-time  (donques  tiel  home  poit  enter  apres  la  mort  Talieneei  auxy 
bien  come  il  %  puissoit  en  sa  vie)  § . 

TtY  this  it  i^ipeareth,  that  a  continuall  claime  may  be  made  as 
well  where  the  lands  are  in  the  hands  of  a  feoffee,  &c.  by 
title,  as  in  the  hands  of  a  disseisor,  abator,  or  intruder,  by  wrong, 
as  before  hadi  beene  noted  (i). 


Sect.  416. 

ALSO,  if  land  be  let  to  a  man  for  terme  of  his  life,  the  remainder  to 

another  for  terme  of  life,  the  remainder  to  the  third  infee,tf  tenant 

for  life  alien  to  another  in  fee,  and  he  in  the  remainder  for  life  mdketh 

continuall  claime  to  the  land  before  the  dying  seised  of  the  aaenee,  and 

after  the  alienee  dieth  seised,  ||  and  after  he  in  the  remainder  for  life  die 

before  as^  entrie  made  by  him,  in  this  case  he  in  the  remainder  in  fee  may 

enter 

♦  to  his  heir  —  to  the  heir  of  the        J  puissoit  en— poet  a,  L.  and  M. 
alienee,  L.  and  M.  and  Roh.  and  Roh, 

f  if  not  in  L.  and  M.  or  Roh.  §  ^c.  in  L.  and  M. 

11  dfc»  added  in  L.  and  M.  and  Roh. 


(1)  Except  for  the  special  purposes  mentioned  by  Littleton  and  sir  Edward 
Coke,  and  m  a  few  other  instances,  the  lessor,  if  the  lessee  for  life  were  dis- 
seised, could  not  enter.  But  he  might  maintain  an  assise.  In  that  case 
however,  though  he  recovered  the  freehold,  which  was  devested  out  of  him, 
he  recovered  no  damages,  because  those  were  supposed  to  be  a  compensation 
for  the  loss  of  possession,  which  loss  was  sustamed  not  by  him,  but  by  the 
tenant  for  life.  15  H.  7.  4.-*The  lessor  might  enter  upon  the  lessee  to  examine 
whether  he  had  committed  waste,  or  to  view  repairs,  bro.  Trespas.  16. 97. 208. 
And  if  the  lessee  impeded  his  entry,  the  lessor  might  bring  an  action  on  the 
case.  Cro.  Jac.  478. — Express  covenants,  that  it  s&dl  be  lawAil  for  the  lessor 
to  enter  and  view  the  lands  demised,  are  now  usually  inserted  in  leases.^-For 
the  entry  of  reversioners,  or  remainder-men  to  avoid  a  fine,  see  Margaret 
Podger's  case,  9  Rep.  106.— [Note  194.] 


25La.251,b.]  Of  ContinuallClaime.  L.3.C.7.Sect.4l6- 

en^  t  mm  the  heire  of  the  alienee,  by  reason  of  the  continuall  claime 
made  by  him  which  had  the  remainder  for  life^  because  that  such  right  as 
hee  haa  of  entrie,  shall  goe  and  rematne  to  him  in  the  remainder  after 
him,  insomuch  as  hee  in  the  remainder  in  fee  could  not  enter  upoti  the 
alienee  in  fee  during  the  life  of  him  in  the  remainder  for  life,  and  for  that 
hee  could  not  then  make  continuall  claim  (pur  ceo  que  tiel  droit  que  11 
averoit  d'entre, ;{:  alera  et  remaindra  a  celuy  en  le  remainder  apre9  luy, 
entant  que  celuy  en  le  remainder  en  fee  §  ne  puissoit  pas  enter  aur 
Talienee  en  fee  durant  la  vie  celuy  en  le  remainder  pur  terme  de  jj  aa 
Tie,  et  pur  ceo  *  que  il  ne  puissoit  adonques  faire  continuall  claim): 
"ti*  (For  none  can  make  continuall  claime  but  when  he  hath  title  to  enter, 
tfc.) 

J^iRoB.  Abr.  "  J  LIEN  to  another  in  fee.''  It  is  to  be  observed,  that  a 
^•)  "^  forfeiture  may  be  made  by  the  alienation  of  a  particular 

tenant,  two  maaper  of  wayes;  either  in  pms,  ot  by  matter  of 
record. 

In  pais,  of  lands  and  tenements  which  lie  In  livery  (whereof 
Vide  Sect  501.  Littleton  intendeth  his  case)  where  a  greater  estate  paaseth  by 
aog,  610,61 1.    livery  than  the  particular  tenant  may  lawfully  make,  where^ 

the  reversion  or  remainder  is  devested,  as  here  in  the  example 

that  Littleton  putteth  when  tenant  for  life  alieaeth 

ts^  in  fee,  whicn  must  bee  understood  of  a  feoffment,  fQp  l7| 

(1  Bep.  14.)       fine,  or  recoverie  by  consent.  L  b   11 

17  El.  Dj.  339.       If  tenant  for  life,  and  hee  in  the  remainder  for  life  in 

16  £1.  Dj.  394.  Littleton's  case,  hath  joyned  in  a  feoffinent  in  fee,  this  had  beene 

a  forfeiture  of  both  their  estates,  because  hee  in  die  remainder  is 

forticeps  injurue.    And  so  it  is  if  hee  in  the  remainder  for  life 

oad  entred,  and  disseised  tenant  for  life,  and  made  a  feoffinent  in 

fee,  this  had  beene  a  forfeiture  of  the  right  of  his  remainder  (i). 

m  £,  3.  A  particular  estate  of  any  thing  that  lies  in  grant  cannot  be 

tievise,  31.        forifeited  by  any  grant  in  fee  by  deed.    As  if  tenant  for  life  or 

vL^  flL^  6aa    y^^i^cs  of  an  advowson,  rent,  common,  or  of  a  reversion  or 

finT^ia  remainder  of  land,  by  deed  grant  the  same  in  fee,  this  is  no 

(iKolL  Abr.       forfeiture  of  their  estates,  for  that  nothing  passes  thereby,  but 

854.)  that  which  lawfully  may  passe ;  and  of  that  opinion  is  Littleton 

in  our  bookes* 
(1  Rep.  76.  b.)  But  if  tenant  for  life  or  yeares  of  land,  the  reversion  or 
35  H.  6. 69.  remainder  being  in  the  kmg,  make  a  feoffinent  in  fee,  this  is  a 
IV.  3a  £1.  in  forfeiture,  and  yet  no  reversion  or  remainder  is  divested  out  of 
InftmiMt.  de  in-  xj^^  king;  and  the  reason  is,  in  respect  of  the  solemnitie  of  the 
Rob^^porle  fe®®^®"^  ^y  liverie,  tending  to  the  kind's  disherison  (a). 
Manor  de  Dray-  ^7  matter  of  record,  and  that  by  three  manner  of  wayes. 
ton  BiifKt,  ao  First,  by  alienation.  Secondly,  by  claiming  a  greater  estate 
reiolTed  bj  Uie  than  he  ought    Thirdly,  by  affirming  the  reversion  or  remainder 

^t^'       to  be  in  a  stranger. 

dieter.  ^^^^ 

t  tfc,  added  in  L.  and  M.  and  Roh.        ||  sa  not  in  L.  and  Af.  or  Roh. 
I  ue  in  L.  and  M.  and  Roh.  *  que  not  in  L.  and  M,  or  Roh. 

I  que  add^  in    L«  arid  M*  and        ft  fFor  none  can  make  continuall 

JBoA*  chime)  not  in  L.  an^  M.  or  Roh. 

(1)  See  the  observations  on  feoffinents  introduced  in  the  notes  to  the  next 
chapter. 
(2>  See  awt  933.  b.  note. 


L;3.C.7.Sect.4l6.  Of  Continuall  Claime.  [25l.b.352,a. 

Fbsty  by  ali^natioii ;  and  thtt  of  iMO  torts,  viz.  hv alionation  (Ptat  z^h, 

dUveidog,  or  not  divMtifig,  the  revenion  or  r«auuiider.    Di*  tli^MO'  >Si& 

yqgtiiig,  Mhy  levying  of  »  fine,  orgdfcring  a  cominoD  rccof erio  ^br.85s.) 
of  laiMby  whereby  tibe  reversion  or  Tenamder  la  diteMed:  not 
divesting,  u  by  levying  of  n  ine  in  fee,  of  an  advowson,  rent, 
common,  or  any  ooier  tbing  that  Ittth  in  grant:  and  of  this 

cjnnioa  is  LUtfeimi  in  our  bMkes  [^].    And  so  note  two  diver-  [•]  15  e.  4. 9. 

sitiea:  first,  between  a  grant  by  fine  (which  is  of  record)  and  a  31  £•  3*  Or,  6s. 

grant  by  deed  mjmg ;  and  yet  in  this  they  both  asree  that  the  ^^^  3- 

xevenion  or  remainder  in  neither  case  is  divested:  secondly,  S-^^^^*  ^^7- 
betweene  a  matter  of  record,  as  a  fine,  Ac.  and  a  deed  recorded, 
as  m  dead  inrolled,  fiir  that  worketh  no  forfeiture,  because  Uie 
dieed  is  the  original!. 

Secondly,  by  claime;  and  that  ma^  be  in  two  sorts,  either  15  e.  a. 

expresse  or  implyed.    Bxpresse,  as  if  tenant  for  life  will  in  Judg.  937. 

court  of  recora  claime  fee,  or  if  lessee  for  yeares  be  ousted,  ^  ^-3-  ^ 

and  he  will  bring  an  assise  ui  de  Ubero  tetiemefUo*    Implyed,  as  ^^j^^ 

if  in  a  writ  of  right  brought  against  him  he  will  take  upon  him  ^^ots^ , '^p, 

to  joyne  the  mise  upon  the  meere  right,  which  none  but  tenant  15  £.'4  sg. 

in  fee  simple  ought  to  doe.    So  if  lessee  for  yeares  doe  lose  in  3^  H.  6. 99. 

a  praeipef  and  will  bring  a  writ  of  error,  for  error  in  processe,  ^  ^;  ^^' 

tl^Ssit  a  forfeiture  (3).  *i[-^{; 

9t  Aas.  31.    18  E.  3.  98.    16  Ass.  16.    (Mo.  77.  fti9.    1  Rep.  16.) 

[^527]       *^  Thirdly,  by  affirmmg  the  reversion  or  remainder  91  e.  3. 14. «. 
*j  to  be  in  a  stranger,  and  that  either  actively  or  passively.  5E.4.9. 
Actively,  by  five  manner  of  wayes.    As  first,  if  tenant  *4  H-  8.  Forfi 
for  life  pray  in  aid  or  a  stranger,  whereby  he  affirmes  the  rever-  ^[*  zj,'  ^q  ^' 
mon  to  be  in  him.    Secondly,  if  he  attume  to  the  grant  of  a  BockUu^scase. 
stranger  $  and  there  note  also  a  diversitie  betweene  an  attume-  97  E.  3. 77. 
ment  of  record  to  a  stranger,  and  an  attumement  inpaisy  for  an  17  l^  8-  7-  «• 
attumement  inpaii  worketh  no  forfdture.   Thirdly,  if  a  stran^r  3d  j^.  3- 1^* 
bring  a  writ  of  entrie  in  casu  proviso,  and  suppose  the  reversion  *^Ass.^.*^ 
to  be  in  him,  if  the  tenant  for  life  confesse  the  action,  this  is  a  5  e.  3.  Entr. 
ferfeitute.    Fourthly,  if  tenant  for  life  plead  covinously,  to  the  eong.  49. 
disherison  of  him  in  the  reversion,  this  is  a  forfeiture.    Fifthly,  H  ^- 3- 
if  a  stranger  bring  an  action  of  waste  against  lessee  for  life,  and  ?^'i'  ^^^ 
he  plead  ntdfoasffait,  this  is  a  forfeiture ;  or  the  like.  94E.  3.  68. 

1  H.  7.    (1  BoU.  Abr.  859.    3  Rep.  4.  b.    1  Leo.  964.    9  Rep.  106.) 

Passively,  as  if  tenant  for  life  accept  a  fine  of  a  stranger,  sur  3  Mar.  Dy.148, 
(smusanB  de  droii  come  ceoy  S^c.  for  hereby  he  afiirmes  of  record 
the  reversion  to  be  in  a  stranger  (1). 

IMileton  here  speaketh  of  the  forfeiture  of  an  estate ;  and  here  Lib.  9.  fol.  5^ 
it  is  to  be  knowen,  that  the  riffht  of  a  particular  estate  may  be  Buckler's  case, 
forfeited  also,  and  that  he  that  hath  but  a  right  of  a  remainder  or 

reversion 

(3)  So  in  the  case  of  a  lease  for  life,  the  tenant  may  plead  it  in  bar;  but, 
« in  £e  case  of  a  lease  for  years,  or  an  estate  of  tenant  by  statute  or  elegit ,  the 
defendant  shall  not  plead  in  bar,  as  to  say,  assisa  norif  &c.  but  justify  by  force 
o£  the  lease :  and  conclude,  isdnt  sans  tort ;  and  if  thtb  tenant  of  the  freehold 
be  not  named,  he  shall  plead,  nul  tenant  de  Jranctenement  notmi  en  le  hrtfi 
and  in  the  case  of  a  feoffinent  with  a  warranty,  he  must  rely  on  the  warranty* 
See  ant.  2a8.  b.  239.  a.^[Kote  195*] 

(1)  But,  though  this  acceptance  amounts  to  a  forfeiture,  it  does  not  devest 
the  estate  of  him  in  remainder  or  reversion.    9  Rep.  fol.  106.  b. — [Note  196.] 
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reversion  shall  take  benefit  of  the  forfeiture.  As  if  tenant  for 
life  be  disseised,  and  hee  levie  a  fine  to  the  disseisor,  he  in  the 
reversion  or  remainder  shall  presently  enter  upon  the  disseisor 
for  the  forfeiture.  And  so  it  is  if  the  lessee  after  the  disseisin 
had  levied  a  fine  to  a  8tran^r>  though  to  some  respects  paWe* 
Jinis  nihil  habuerunt^  yet  it  is  a  forfeiture  of  his  right. 
\%  E.  4. 4.  Littleton  here  speaketh  of  an  alienation  in  fee  absolutelf, 

but  so  it  is  if  the  lessee  for  life  make  a  lease  for  any  other  man's 

life^  or  a  gift  in  taile.    If  J.  be  tenant  for  life,  and  make  a 

lease  to  B.  for  his  life,  and  B.  dieth,  and  the  lessee  re-entreth, 

yet  the  forfeiture  remaineth. 

(Ant  tot.b.)         If  tenant  for  life  make  a  lease  for  life,  or  a  gift  in  taile,  or  a 

90  Am.  16.         feoffment  in  fee,  upon  condition,  and  entreth  for  the  condition 

gS-  3-  broken,  yet  the  forfeiture  remaineth.    Littleton  vj^eakeih  of  an 

a  H.  's^l  ^'     estate  for  life ;  so  it  is  of  tenant  in  taile  cmres  posubdMey  tenant 

99  £.  3. 16;        by  the  courtesie,  tenant  in  dower,  or  of  him  tnat  hath  an  estate 

46  £.  3.  t6*        to  him  and  his  heires,  during  the  life  of/.  5.  &c.  and  so  of  tenant 

(Ant.  98.  a.        fQf  yeares,  tenant  by  statute  merchant,  statute  staple,  or  elegit. 

^^  **^  Littleton  saith,  that  where  the  alienation  in  fee  is  made  to 

another,  whidi  must  be  intended  a  stranger,  for  if  it  be  made 
to  him  in  reversion  or  remainder,  it  amounts  to  a  surrender  of 
his  estate,  as  at  large  hath  beene  spoken  in  th^  chapter  of 
tenant  for  life. 

By  Littleton  it  appeareth,  that  tenant  for  life  in  remainder  may 
enter  for  the  forfeiture  of  the  first  tenant  for  life,  and  that  if  the 
tenant  for  lifein  remainder  make  continuall  claime,  and  the  alienee 
die  seised,  then  may  he  in  the  remainder  for  life  enter ;  and  if  he 
die  before  he  do  enter,  then  he  in  the  remamder  in  fee  diall  enter, 
because  he  in  the  remainder  in  fee  could  not  make  anv  claime(3) ; 
and  therefore  the  right  of  entrie,  which  tenant  for  life  in  remain- 
der  ^^ed  by  his  entrie  (3),  shall  goe  to  him  in  the  rem^ainder  in 
MltoU.  AtNT.      f^^^  ^  respect  of  the  privitie  of  estate :  and  so  it  is  of  himin  the 

reversion  m  fee  in  like  case,  for  he  is  also  privie  in  estate. 

If  two  joyntenants  be  disseised,  and  the  one  of  them  jooake  con- 
tinuaU  claime,  and  dieth,  the  survivor  shall  take  benefit  of  his 
continuall  claime  in  respect  of  the  privitie  of  their  estate. 

But  if  tenant  for  life  niake  continuall  claime,  this  shall  not  give 
any  benefit  to  him  in  the  remainder,  unlesse  the  disseisor  died  in 
the  life  of  tenant  for  life,  for  the  cause  aboyesaid,  Sectione  414. 
If  tenant  in  taile,  the  remainder  in  fee  with  garrantie,  have 
judgement  to  recover  in  value,  and  dieth  before  execution  with- 
out issue,  he  in  the  remainder  shall  sue  execution,  for  he  Jiath 
right  thereunto,  and  is  privie  in  estate. 

In  the  same  manner,  ira  seigniorie  be  cranted  by  fine  to  one 
for  life,  the  remainder  in  fee,  the  grantee  rorlife  dieth,  he  in  the 
remainder  shall  have  a  fer  ^ua  servitioy  for  he  hath  right  to 
the  remainder,  and  is  privie  m  estate.  Here  also  it  appeareth, 
that  none  can  make  continuall  claime,  but  he  that  hath  right  to 
enter. 

Sect. 


(3)  t.  e.  during  the  life  of  him  in  the  remainder  for  life. 
(3)  The  word  entry  appears  to  be  printed  in  this  case  by  mistakci  instead 
of  the  word  daim,  wtdcti  the  context  seems  to  require. 
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Dt/r  it  is  to  be  uene  of  thee  (my  son)  how  and  in  what  manner  sack 
continuall  claime  shall  be  made]  and  to  learne  this  wel,  three  things 
are  to  be  underwood.  The  first  thing  is^  if  a  man  hath  cause,  to  enter 
into  any  lands  or  tenements  in  divers  townes  in  one  same  countie,  if  he 
enter  into  one  parcell  of  the  lands  or  tenements  which  are  in  one  towne, 
in  the  name  of  all  the  lands  or  tenements  into  the  which  he  hath  right  to 
enter  within  all  the  townes  of  the  same  countie ;  *  by  such  entrie  he  shall 
have  as  good  a  possession  ana  seisin  of  all  the  lands  a  fid  tenements  whereof 
he  hath  title  of  entrie  (de  f  touts  terres  ou  tenements  dont  il  ad  title 
d'entrie),  as  if  hee  had  entred  %  in  deed  into  every  parcell:  and  this 
seemeth  great  reason, 

"  TF  a  man  hath  cause  to  enter  into  any  lands  or  tenements,  Ac.**  (Pio.  355.  b. 

It  is  not  sufficient  to  tell  one  generally  what  he  should  aoe,  369.  a. 
but  to  direct  him  how,  and  in  what  manner  he  shall  doe  it,  as  ^  Inst.  518. 

Littleton  doth  in  this  place.     And  here,  the  generall  /p^^^l'*  ^  \ 

[25271  '^^®  ^^  ^^^  author  are  to  bee  is*  understood,  that  the  ^  **  *     ^  '^ 
^   J  entrie  of  a  man,  to  recontinue  his  inheritance  or  free-  This  hath  beene 
hold,  must  ensue  his  action  for  recoverie  of  the  same,  adjudged,  Mich. 
As  if  three  men  disseise  me  severally  of  three  severall  acres  of  i^*'  *^  ?*** 
land,  being  all  in  one  countie,  and  I  enter  in  one  acre,  in  the  the^Earf of  ^ 
name  of  all  the  three  acres,  this  is  good  for  no  more  but  for  that  Anmdeli's  case, 
acre*  which  I  entred  into,  because  each  disseisor  is  a  severall 
tenant  of  the  freehold,  and  as  I  must  have  severall  actions 
against  them  for  the  recoverie  of  the  land,  so  mine  entrie  must 
be  severall. 

And  so  it  is  if  one  man  disseise  mee  of  three  acres  of  ground, 
and  letteth  the  same  severally  to  three  persons  for  their  lives,  Sfc, 
there  tlie  entrie  upon  one  lessee,  in  ttie  name  of  the  whole,  is  (4  Leo.  8.) 
good  for  no  more  than  that  acre  that  he  hath  in  his  possession.  0  ^^o*  3^*) 
But  if  the  disseisor  had  letten  severally  the  said  three  acres  to  1' 3^"'  ^^^^ 
three  persons  for  yeares,  there  the  entrie  upon  one  of  the  liiio,^i,) 
lessees,  hi  the  name  of  all  the  three  acres,  shall  recontinue  and 
revest  all  the  three  acres  in  the  disseisee,  for  that  the  disseisee 
might  have  had  one  assise  against  the  disseisor,  because  he 
remained  tenant  of  the  freehold  for  all  the  three  acres,  and 
therefore  one  entrie  shall  serve  for  the  whole. 

If  one  disseise  me  of  one  acre  at  one  time,  and  after  disseise  7  Ais.  18. 
me  of  another  acre  in  the  same  countie  at  another  time,  in  this  ^^  ^*  ^  '^* 
case  mine  entrie  into  one  of  them  in  the  name  of  both  is  good:  ^,  ^^  '^  , 
for  that  one  assise  might  be  brought  against  him  for  both 
disseisins. 

But  if  I  infeoffe  one  of  one  acre  of  ground  upon  condition,   1 1  H.  7. 35- 
and  at  another  time  I  infeoffe  the  same  man  of  another  acre  in  ^J^ 
the  same  countie  upon  condition  tdso,  and  both  the  conditions   '      '  ^^~' 
are  broken,  an  entrie  into  one  acre  in  the  name  of  both  is  not  ' 

sufficient,  for  that  I  have  no  right  to  the  land,  nor  action  to 
recover  the  same,  but  a  bare  title,  and  therefore  severall  entries 

•  must 

♦  and  added  in  L.andM.  andRoh.         J  in  deed,  not  in  L.  and  M.  or 
t  touts — tiels,  L.  and  M.  and  Roh,    Roh. 
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must  be  made  into  the  same,  in  respect  of  the  severall  conditions. 
But  an  entrie  in  one  part  of  the  land,  in  the  name  of  all  the 
land  subject  to  one  condition,  is  good,  although  the  parcels  be 
severall,  and  in  severall  townes.  And  so  note  a  diversitie 
betweene  severall  rights  of  entrie,  and  severall  titles  of  entrie, 
by  force  of  a  condition  (i). 

**  In  one  same  couniie**  For  if  the  lands  lye  in  severall 
counties  there  must  be  severall  actions,  and  consequently 
severall  entries,  as  hath  beene  said. 

5  H.  7.  7.  «  In  the  name  of  all,  S^cJ*    If  one  disseise  me  of  two  severall 

4^4. 19.  2lCX%s  in  one  countie,  and  I  enter  into  one  of  them  generally, 
(Am.6t.i8o.b.)  without  saying.  In  the  name  of  both;  this  shall  revest  only 
(10 Rep.  Lam-  tliat  acre  wherein  entrie  is  made,  as  hath  beene  said;  and  that 
pet's  case.)  is  proved  by  our  bookes,  which  say,  that  if  I  bring  an  assise  of 
(Plo.  Com.  91.)  (^Q  acres,  if  I  enter  into  one  hanging  the  writ,  albeit  it  shall 

revest  that  only  acre,  yet  the  writ  shall  abate. 

"  Whereof  he  hath  title  of  entrie,**  Here  in  a  large  sense, 
title  of  entrie  is  taken  for  a  right  of  entrie. 

(9Rep.  136.  b.) 

t^lj^tr  «•  Sect.  418.  P^ 

(a  Rep.  31.)  L  a-   J 

JTO  Rif  a  man  will  enfeoffe  another  without  deed  of  certaine  lands  or 

tenements  which  he  hat n  in  many  townes  in  one  countie,  and  he  will 

deliver  seisin  to  the  feoffee  of  parcell  of  the  tenements  within  one  toume  in 

the  name  of  all  the  lands  or  tenements  which  he  hath  in  the  same  towne, 

and 


(1)  The  entry  for  a  condition  broken  has  been  discussed  in  the  preceding 
clvapter,  and  the  commentary  and  notes  upon  it. — With  respect  to  entries  for 
avoiding  fines,  there  were  four  modes  of  avoiding  a  fine  at  the  common  law; 
two  by  matter  of  record,  and  two  by  acts  in  pais.  Those  by  matter  of  record 
were,  a  real  action  commenced  withm  a  year  and  a  day  after  the  fine  was  levied, 
and  an  entry  of  a  claim  on  the  record  at  the  foot  of  the  fine  itself,  in  this 
manner,  talis  venit  et  apponit  clameum  suum.  Those  by  acts  in  pais  were  a 
lawful  entry  upon  the  land  b^  the  person  who  had  a  right;  and  if  that  could 
not  be  done,  a  continual  claim.  But  by  the  statute  of  4  H.  7.  all  those  who 
are  affected  by  a  fine  must  pursue  their  title  by  way  of  action,  or  lawful  entry ; 
so  that  a  claim  entered  on  the  record  of  a  fine  would  now  be  ineffectual.  The 
actual  entry  must  be  made  by  the  person  who  has  a  right  to  the  lands,  or 
some  one  appointed  by  him,  either  by  preceding  command  or  subsequent 
assent,  within  five  years.  See  Plowd.  355. 359.  2  Inst.  518.  3  Rep.  91.  2  Bla. 
Rep.  994.— By  the  stotute  of  4  Ann.  c.  16.  sect  16.  it  is  enacted,  "  That  no 
claim  or  entry  to  be  made  of  or  upon  any  lands,  tenements,  or  hereditaments, 
shall  be  of  any  force  or  effect  to  avoid  any  fine  levied,  or  to  be  levied,  with 
proclamations,  according  to  the  form  of  the  statute  in  Uiat  case  made  and 
provided,  in  the  court  of  common  pleas;  or  in  the  courts  of  sessions  in  any 
of  the  counties  palatine,  or  in  the  courts  of  grand  sessions  in  Wales,  shall  be 
a  sufficient  entry  or  claim  within  the  statute  of  limitations,  unless  upon  such 
entrjr  or  claim  an  action  shall  be  commenced  within  one  year  next  afler  the 
making  of  such  entry  or  claim,  and  prosecuted  with  effect."— [Note  197.] 


L.3.C.7.S.419.     Of  Continuall  Claime.  [253.a.253.b. 

and  in  other  townesy  Sfc.  all  the  said  ienementSf  Sfc.  passe  by  force  of  the 
$md  livery  of  seisin  to  him  to  whom  such  feoffment  in  sum  manner  is 
made^  ana  vet  hee  to  whom  such  livery  of  seisin  was  made  hath  no  right 
in  all  the  lands  or  tenements  in  all  the  townes  (et  uneore  celuy  a  que 
fiel' livery  de  seisin  fuit  fait,  n'avoit  droit  *  en  touts  les  terres  ou 
tenements  en  touts  les  villes),  but  by  reason  of  the  livery  of  seisin  made 
of  parcell  of  the  lands  or  tenements  in  one  towne:  ^  mult6  fortiori,  it 
seemeth  good  reason  that  when  a  man  hath  title  to  enter  into  the  lands  or 
tenements  in  divers  townes  in  one  same  county,  before  entry  by  him  made, 
that  by  the  entry  made  by  him  into  parcell  of*  the  lands  in  one  tovme,  in 
the  name  of  all  the  lands  and  tenements  to  which  he  hath  title  to  enter 
wkhin  the  same  county ,  this  shall  vest  a  seisin  of  all  in  Mm  (ceo  f  vest 
Km  seisin  de  touts  en  luy),  and  by  such  entry  hee  hath  possession  and 
seisin  in  deed,  as  j^'  he  had  entred  into  every  parcelL 

n^Hl  S  is  evident,  but  here  is  a  diversity  betweene  a  feofiinent  38  £.  3. 1 1. 
and  an  entry ;  for  a  man  may  make  a  feoffment  of  lands  in  3^  Abs.  23, 
another  county,  and  make  livery  of  seisin  within  the  view, 
albeit  he  mi^t  peaceably  enter  and  make  actuall  livery ;  and 
so  may  he  shew  the  recognitors  in  an  assise  the  view  of  lands 
in  another  county ;  but  a  man  cannot  make  an  entry  into  lands 


**  A  multb  fortiori.*^  Or  ^  iftinore  ad  majuSf  is  an  argument  Vide  Sect.  438. 
freauent  iaour  author,  and  in  our  bookes,  the  force  of  argument 
in  this  place  standing  thus :  if  it.be  so  in  a  feoffment  passing  a 
new  right,  much  more  it  is  for  the  restitution .  of  an  antient 
right,  as  the  worthier  and  more  respected  in  law,  which  holdeth 
affirmatively,  as  our  author  here  teacheth  us. 

The  three  (J^cJ  in  this  Section  need  no  explicatioox. 


p53n  ^  S^ct  419^ 

* 

ITHE  second  thing  to  be  understood  is,  that  if  a  man  hath  title  to  enter 
into  €ny  lands  or  tmements,  if  he  dares  not  enter  into  the  same  lands 
or  tenements,  nor  into  any  wircetl  there<f  for  doubt  of  beating,  or  for 
doubt  of  mayming,  or  for  doubt  of  death,  if  he  goeth  and  approach  as 
neere  to  the  tenements  as  hee  dare  for  such  doubt,  and  by  word  claime  the 
lands  to  bee  his,  presentfy  by  such  claime  he  hath  a  possession  and  seisin  in 
the  lands,  as  well  as  ^  if  hee  had  entred  in  deed,  although  hee  never 
had  possession  or  seisin  of  the  same  %  lands  or  tenements  before  the  said 
claime. 

HERE 

•  en--a,  L.  and  M.  and  floh.  X  lands  or  not  in  L.  and  M.  or 

t  vest— est,  £.  and  M.  and  Roh,        Roh. 


y  jf  not  in  L.  and  M.  or  Roh. 
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Vide  the  Sect.  IJERE  is  to  be  obsenred,  that  every  doubt  or  feare  is  not 
P'^^l^^  sufficient,  for  it  must  conceme  the  safety  of  the  person  of 

^^  ''      a  man,  and  not  his  houses  or  goods ;  for  if  hee  feare  the  bum- 

9  hut  4B3.)  >ng  of  his  houses,  or  the  taking  away  or  spoiling  of  his  goods, 
7  £.  4. 91.  this  is  not  sufficient,  because  hee  may  recover  the  same,  or 
30  H.  6.  5.         dammages  to  the  value  without  any  corporall  hurt. 

Again,  if  the  feare  do  concern  the  person,  yet  it  must  not 

bee  a  vaine  feare,  but  such  as  may  bendl  a  constant  man ;  as 

if  the  adverse  partie  lie  in  wait  in  Uie  way  with  weapons,  or  by 

words  menace  to  beat,  mayhem,  or  kill  him  that  would  enter ; 

and  so  in  pleading  must  hee  shew  some  just  cause  of  feare,  for 

(9  Rep.  13.)      feare  of  it  seife  is  intemall  and  secret.    But  in  a  special]  ver- 

^  b1  ^  ^        diet,  if  the  jurors  doe  finde  that  Uie  disseisee  did  not  enter  for 

tit.  Dures. «.      ^^^^^'^  ®^  corporall  hurt,  this  is  sufficient,  and  shall  be  intended 

13  H.  4. 1*9,90.  that  they  had  evidence  to  prove  the  same.     Talis  enim  debet 

esse  metus  qui  cadere  vaiest  in  virum  consiantemy  et  qui  in  se 

Bract,  lib.  a.       continet  mortis  pericuiumf  et  corporis  cruciatum,     Bt  nemo 

fol.  16.  b.  tenetur  se  in/brtuniis  et  periculis  exponere, 

Brittoii,  fol.  19. 

66.    Flete*  Kb.  3.  cap.  7.  aiid  lib.  s.  cap.  54.    49  E.  3.  14.     14  H.  4.  13.    39  Aas.  1 1. 

It  H.  6.  51.    38  H.  6.  37.    39  U.  6.  36.  5.    30  H.  6.  98.    4  £.  4.  17.    13  E.  4.  7. 

38  H.  6.  8.    41  E.  3.  9.     11  H.  4.  6.    8  Ass.  35.    Vide  Sect.  434.    W.  3.  cap.  ^. 

13  H.  4.  Dares,  30. 

And  it  seemeth  that  feare  of  imprisonment  is  also  sufficient, 
for  such  a  feare  sufficedi  to  avoid  a  bond  or  a  deed ;  for  the  law 
hath  a  speciall  regard  to  the  safety  and  liberty  of  a  man.  And 
imprisonment  is  a  corporall  dammage,  a  restraint  of  Hbert}',  and 
a  kind  of  captivity.  But  see  in  the  Second  Part  of  Uie  Insti- 
tutes, W.^.  can.^g,  a  notable  diversity  betweene  a  claime  or 
an  entr^  into  land,  and  the  avoidance  of  an  act  or  deed  for 
feare  of  battery. 

**  By  such  claime,  he  hath  a  possession  and  seisin^  Sfc.*'    Here 

is  to  be  observed,  that  there  be  two  manner  of  entries,  rtz.  an 

Vide  Sect  378.   entry  in  deed,  and  an  entry  in  law.    An  entry  in  deed  is  suf- 

,  ficiently  knowne.     An  entry  in  law  is  when  such  a  claime  is 

made  as  b  here  expressed,  which  entry  in  law  is  as  strong  and 

as  forcible  in  law  as  an  entry  in  deed,  and  that  as  well  where 

/p^'  ^'  V\  \    ^^  1<^<^  ^^  ui  the  hands  of  one  by  tide  as  by  wrong.    And 

(Post.  356.  b.)    therefore  upon  such  an  entry  in  law  an  assise  aoth  lie,  as  well 

as  upon  an  entry  in  deed,  and  such  an  entry  in  law  shall  avoid 
a  warranty,  &c. 
Vid.  Sect.  443.        But  here  is  a  diversity  to  be  observed  betweene  an  entry  in 

Ijs  dlTftSh-'"  ^^^  ^^  *"  ^^^^  ^  ^®^^»  ^^^  ^^  *  continuall  claime  of  the 
force.  The  par-  disseisee  being  an  entry  in  law  shall  vest  the  possession  and 
S3n  of  Honj-  seisin  in  him  for  his  advantage,  but  not  for  his  disadvantage, 
lane's  case.         And  therefore  if  the  disseisee  bring  an  assise,  and  hanging 

the  assise  he  make  continuall  claime,  this  shall  not  abate  the 

assise,  but  he  shall  recover  dammages  from  the  beginning; 

but  otherwise  it  is  of  an  entry  in  deed.    See  more  of  this 

matter  after  in  this  chapter,  Sect.  422. 


Sect. 
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r254T  13^  Sect  420. 

A  ND  that  t/ie  law  is  so,  it  is  well  proved  hy  a  flea  of  an  assise  in  the 
booke  of  assises,  an.  38  E.  3.  p.*  32,  the  tenor  whereof  foUoweth  in 
this  manner.  In  the  county  of'  Dorset,  before  the  justices,  tt^  was  found 
by  verdict  of  assise,  that  the  plaintijf  which  had  right  by  discent  of  in- 
heritance to  have  the  tenements  put  tn  plaint,  at  the  decease  of*  his  ancestor 
was  abiding  in  the  towne  where  the  tenements  u>ere,f  and  by  paroll 
claimed  the  tenements  amongst  his  neighbours,  but  for  feare  of  death  hee 
durst  not  approach  the  tenements,  but  bringeth  his  assise,  and  upon  this 
matter  found,  it  was  awarded  that  he  should  recover,  S^c. 

XJ  £  R  E  it  appeareth  that  our  booke  caset  are  the  best  proofes  38  Asa.  p.  93. 

what  the  law  is,  Argumentum  ah  authoritate  est  forttssimum 
in  lege.  And  for  proofe  of  the  law  in  this  particular  case.  Lit' 
ileton  here  citeth  a  case  in  38  E.  3,  but  it  is  misprinted,  for  the 
ori^nall,  according  to  the  truth,  is  in  the  Booke  of  Assises, 
38  £.  3.  p.  23,  and  not  vlacito  32,  for  there  be  not  so  many  pleas 
in  that  yeare*  And  after  the  example  of  Littleton,  booke  cases 
are  princi]>ally  to  be  cited  for  deciding  of  cases  in  question,  and 
not  any  private  opinion,  teste  meipso.  More  shall  be  said  of  the 
matter  implyed  in  this  Section  in  the  next  following. 


Sect.  421. 

^HE  third  thin^  is  to  know  within  what  time  j;  and  by  what  time  the 
claim  which  is  said  continuall  claime  shall  serve  and  aid  him  that 
maketh  the  claime,  and  his  heires.  And  as  to  this  it  is  to  be  understood, 
that  he  which  hath  title  to  enter,  when  he  will  make  his  claime,  if  he  dare 
approach  the  land,  then  he  ou^ht  to  go  to  the  land,  or  to  parcell  of  it, 
and  make  his  claime  (donques  il  covient  aler  a  la  terre,  ou  a  parcel  de 
ceo,  ^  et  faire  son  claime) ;  and  if  he  dare  not  approach  the  land  for 
doubt  or  feare  of  beating,  or  mainuns,  or  death,  then  ought  he  to  go  and 
approach  as  neere  as  he  dare  towarck  the  land,  or  parcell  of  it,  to  make 
his  claime  (donques  covient  a  luy  d'aler  et  approcher  auxy  pres  c6me 
il  osast  vers  la  terre,  ou  parcel  de  ceo,  ||  a  faire  son  claime). 

**  Q  UGHT  he  io go  andapproch  as  neere,  Sfc"  By  this  it 
should  seeme,  uiat  by  tne  authority  of  our  author,  if  the 
disseisee  conometh  as  neere  to  the  land  as  he  dare,  &c.  and 
maketh  his  claime,  this  should  be  sufficient,  albeit  he  be  not 
within  the  view. 

And  the  great  authoritie  of  the  booke  [*]  in  9  H.  4,  (being  by  [•]  9  H.  4. 5. 

the 

.    *  p.  32,  not  in  L.  and  M.  or  Rob.  §  a   added     in    L.   and  Af.  and 

t  ^c.  added  in  L.  and  M.  and  Rob .    Roh, 

I  and  by  tohat  time,  not  in  L.  and        ||  a-— et  X.  and  M .  and  Roh. 
M.  or  Roh. 

X3 
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the  whole  court)  is  not  against  this ;  for  that  case  is  put  where 

there  is  no  such  feare,  as  here  our  author  mentioneth,  in 

him  that  makes  the  continual!  claime,  «^  and  then  he  [25471 

that  makes  the  oontinuall  claime  ought  to  bee  within  i     k    j 

the  view  of  the  land ;  and  therefore  the  authoritie  of  this 

booke,  as  it  is  commonly  conceived,  is  not  asainst  the  opinion  of 

our  author  in  the  point  aforesaid.  But  then  it  is  further  objected, 

that  the  said  booke  is  against  another  opinion  of  our  author  in 

this  Section,  viz.  that  where  there  is  no  feare,  &c.  hee  that 

*  1 1  H.  6. 31 ,     maketh  a  continual!  claime  *  ouriit  to  ffo  to  the  land  or  to  parcell 

agrecthvrithour  thereof  to  make  his  claime,  and  therefore  in  that  case  he  cannot 

aathor  in  tbii      ^^^  ^  ^j^^,^  ^^^^  ^^^  ^  ^^  ^^^^    j^  ^^^  j^  -^  answered, 

(3  Rep.  35.        ^^  where  a  continual!  claime  shall  divest  any  estate  in  any  other* 
Ant.  15.  person  in  any  lands  or  tenements,  there,  as  it  hath  beene  said, 

Aut.  345*)         he  that  maketh  the  claime  ought  to  enter  into  the  land,  or  some 

part  thereof,  according  to  the  opinion  of  our  author:  but  where 
the  claime  is  not  to  devest  any  estate,  but  to  bring  him  that 
maketh  it  into  actual  possession,  there  a  claime  within  tlie  view 
sufficeth :  as  upon  a  discent,  the  heire  having  the  freehold  in  law 
may  claime  land  within  the  view  to  bring  himselfe  into  actual 
possession,  and  in  that  sense  is  the  opinion  of  Hull  and  the  court 
Vid.  Sect.  177.    to  be  intended.    Et  sic  de  similihus.    But  yet  the  entry  into 

some  parcell  in  the  name  of  the  residue  is  the  surest  way  (1). 


Sect.  422. 

yIND  if  his  adversary  who  occupieth  the  land,  dieth  seised  in  fee,  or 
in  fee  taile^  within  the  yeare  and  a  day  after  such  claime,  whereby 
the  lands  descend  to  his  sonne  as  heire  to  him,  yet  may  hee  which  makes  the 
claime  enter  upon  the  possession  of  the  heire,  j:  6jc, 

''  UriTHIN  the  yeare  and  a  day"  It  is  to  bee  observed, 
VW.  Sect  385.  ^'^  that  the  law  m  many  cases  nath  limited  a  yeare  and  a 
M  H  4  36^*  ^  ^*y  ^  ^®  *  legall  and  convenient  time  for  many  purposes.  As 
7  £.  3. 37.  ^^  ^^  common  law,  uppn  a  fine  or  final!  judgement  given  in  a 

PL  Com.  356,      writ  of  right,  the  party  grieved  had  a  yeare  and  a  day  to  make 

357. 367- 

Mirror,  cap.  a.  $  18.    Britton,  fol.  45.  b.  flc  126. 

his 

t  Sfc.  not  in  L.  and  M.  or  Roh. 


( I )  Even  where  a  declaration  in  ejectment  is  ddivered,  though  the  defendant 
appears  to  it,  and  confesses  lease,  entry  and  ouster,  yet,  to  avoid  a  fine,  there 
must  be  an  actual  entry.  This  was  very  solemnly  determined  in  the  king's 
bench,  in  the  case  of  Berrington  v.  Packnurst :  and  by  the  lords  on  appeal  in 
1758.  See  2  Stra.  1086.  4  Bro.  Par.  Gas.  353.^  This  doctrine  has  smce 
been  twice  expressly  recognized ; — first,  in  the  case  of  Oates  ex  dimiss.  Wigfall 
V.  Brydon,  3  Burr.  1895 ;  and  afterwards  in  the  case  of  Goodright  v.  Cator, 
Doug.  460.  In  that  case,  lord  Mansfield  states  the  distinction  to  be,  that 
where  entry  is  necessary  to  compleie  the  lavuRortts  tide,  there,  the  confession 
of  lease,  entry,  and  ouster,  is  sufficient ;  but  that,  where  it  is  reqoifike  in  order 
to  rebut  the  defendanfs  title,  actual  entry  must  be  made.  The  latter  is  the 
case  where  a  fine  is  to  be  avoided.— [Note  198.] 


L.  3.  C.7.  S.  423.  Of  Continuall  Claime.  [254.  b.  255.  a. 

hk  cfaume.  So  the  wife  or  heire  hath  a  ^eare  and  a  day  to  bring 
an  appeale  of  death.  If  a  villeine  remained  in  antient  demesne 
a  yeare  and  a  day,  be  is  privileged.  If  a  man  be  wounded  or 
povBoned,  &c.  and  dieth  thereof  within  the  yeare  and  the  day,  it 
18  felony.  By  the  antient  law  if  the  feoflfee  of  a  disseisor  had  (Post.  a63.  a.) 
continued  a  yeare  and  a  day,  the  entry  of  the  disseisee  for  his 
negligence  had  beene  taken  away.  After  judgement  given  in  a 
reall  action,  the  plaintife  within  the  yeare  and  the  day  may  have 
a  habere  JadcLs  seisinam,  and  in  an  action  of  debt,  &c.  a  capias,  (Ant  130.  b.) 
JieriJaciaSj  or  a  levari  facias.  A  protection  shall  be  allowed 
but  for  a  yeare  and  a  day,  and  no  longer,  and  in  many  other 
cases. 

But  this  time  of  a  yeare  and  a  day  in  case  of  continuall  claime  vid.  Sect.  385. 
is>  since  our  author  wrote,  altered  by  the  «aid  statute  of  32  H.  8. 
ca.  33,  as  before  it  appeareth. 


|2557|  ^  S^^t  423. 

J^UT  in  tMs  case  after  the  yeare  and  the  day  that  svch  claime  was  made, 
if  the  father  then  died  seised  the  morrow  next  after  the  yeare  and  the 
day,  or  any  other  day  after  (Af es  en  cest  cas  apres  Tan  et  le  jour  que 
tie!  claime  fuit  fait,  *  si  le  pere  donques  morust  seisi  ademaind  pro* 
cheine  apres  Tan  et  lejour,  ou  f  un  auter  jour  apres),  ^c.  then  cannot 
hee  which  made  the  ckume  enter:  and  therefore  ifhee  which  made  the 
claime  will  be  sure  at  all  times  that  his  entrie  shall  not  be  taken  away  by 
such  discentj  Sfc.  it  behoveth  him  that  within  the  yeare  and  the  day  qjfler 
the  first  claime  ^  made,  to  make  another  claime  in  forme  {foresaid,  and 
within  the  yeare  and  the  day  after  the  second  claime  ||  made,  to  make  the 
third  claime  in  the  same  maimer,  and  within  the  yeare  and  the  day  after 
the  third  claime  to  make  another  claime,  and  so  over,  that  is  to  say,  to 
make  a  claime  within  everie  yeare  and  day  next  after  everie  claime  made 
during  the  life  of'  his  adversarie,  and  then  at  what  time  soever  his  ad- 
i^ersarie  dietn  seised,  his  entrie  shall  not  be  taken  away  by  any  discent. 
And  such  claime  in  such  manner  made  (Et  tiel  claime  en  tie!  maner  § 
fait),  is  mast  commonly  taken  and  named  Continuall  Claime  of  him  which 
maketh  the  claime,  S^c. 

TT  is  to  be  observed,  that  the  yeare  and  the  day  shall  bee  Vid.  Sect  385. 

accounted,  as  the  day  whereon  the  claime  was  made  shall  be  (Ant  46.  b.) 
accounted  one :  as  for  example,  if  the  claime  were  made  2.  die 
MartOj  that  day  ahail  be  accounted  for  one ;  for  Littleton  saitli  in 
the  Section  next  before  (after  the  claime  made)  and  then  the 
yeare  must  end  the  first  day  of  March,  and  the  day  after  is  the 
second  day  of  AfaroA. 

See  for  the  computation  of  the  yeare,  deanno  bisextili^  and  of 

the 


• 


si  nul  auter  clayme  fuist  fait        ||  made  not  in  L.  and  M.  or  Roh. 
added  in  L.  and  M.  and  Roh.  §  d'estrc  added  in  L.  and  M.  and 

t  a  added  in  L.  and  M.  and  Roh,       Roh, 
I  made  not  in  L.  and  M.  or  Roh. 
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the  day  natorall  and  artificial],  and  other  parU  of  the  yeare, 
[a]  Bract  fol.      [a]  BracUm^  [b]  BriUotiy  and  [c]  Fleia,  excellent  matter. 

Sv4«  344«  350* 

ia  Roll.  Abr.  1 5a  i .)    [6]  Brittoo,  fol.  S09.    [c]  Fleta,  lib.  6.  cap.  1 1 .    Sutote  dc  anno 
rueitUL    ailLa.    Dier,  17  Elix.345- 


Sect  424. 

J9  UT  yet  in  the  cafe  aforesaid,  where  his  adversarie  dieth  within  the 

yeare  and  the  day  next  afier  the  •  claime^  this  is  in  law  a 
continuall  claime,  insomuch  as  his  adversarie  ^^  within  the  r^557| 
yeare  and  the  next  day  afier  the  same  claime  dieth.  For  A^  L  b.  J 
which  made  his  claime  neeaeth  not  to  make  am  other  claime,  but 
at  what  time  he  will  within  the  same  yeare  and  day,  (car  il  ne  besoigne  a 
celuy  que  fiat  son  claime  de  faire  aacun  aater  claime,  mea  a  quel  temps 
que  il  t  Toit  deius  mesme  Tan  et  jour),  B^c. 

Vid.  Sect  414.  This  is  eirident. 


<vh^?^    V  Sect.  425. 

saH.  8.  c.  33.)  K-'^v^v.  -xA*^. 

• 

ALSO, if  the  adversarie  he  disseised  within  the  yeare  and  the  day  after 
such  claime,  and  the  disseisor  thereof  dieth  seised  within  the  yeare 
and  the  day,  i^c,  such  dying  seised  shall  not  grieve  him  which  maae  the 
claime,  but  that  he  may  enter,  S^c.  For  whosoever  hee  be  that  dieth 
seised  within  the  yeare  and  the  day  after  such  claim  made,  this  shall  not 
hurt  him  that  made  the  claime,  but  that  he  may  efUer,  S^c.  albeit  there 
were  many  dyings  seised,  and  many  discents  witinn  the  same  yeare  and 
day,  ifc. 

XJ  E  R  E  it  apneareth,  that  the  continuall  claime  doth  not  only 
extend  to  tne  first  disteisor,  in  whose  possession  it  was  made, 
but  to  any  other  disseisor  that  dieth  seised  within  the  yeare  and 
day  after  the  continuall  claime  made.  And  whereas  our  au&or 
speaketh  of  a  second  disseisor,  he  herein  is  likewise  implyed 
not  only  abators  and  intruders,  but  the  feofiees  or  donees  of  the 
disseisors,  abators,  or  intruders,  and  any  other  febfiee  or  donee 
immediate  or  mediate,  dying  seised  within  the  yeare  and  day,  of 
such  continuall  claime  made. 

Sect. 

*  Jirst  added  in  L.  and  M.  and  Roh.        f  ^oit  not  in  L.  and  M.  or  Roh. 
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Sect.  426. 

AhSOf  if  a  man  be  disseised^  ofid  the  disseisor  dieth  seised  within 
the  yeare  and  day  next  after  the  disseisin  made,  whereby  the 

[25671  ^^nements  descend  to  his  heire,  in  this  i:f*  case  the  entrie  o/*  the 
-  a.  J  disseisee  is  taken  away,  for  the  yeare  and  day  which  should  aid 
the  disseisee  in  such  case*,  shall  not  bee  taken  from  the  time  of 
titk'of  entrie  accrued  unto  Jum,  but  only  from  the  time  of  the  claime  made 
by  him  in  manner  aforesaid*  And  for  thu  cause  it  shall  be  good  for  suck 
disseisee  to  make  hss  claime  t  in  as  sliort  time  as  he  can  after  the  disr 
seisin,  S^c. 

nn  H 1 8  in  case  of  a  disseisor  is  now  holpen  by  the  statute  made  8?  H.8.  cap.  3^ 
since  IMtleUm  wrote,  as  hath  beene  said ;  for  if  the  disseisor  ^*^®  ^^*-  3^*- 
die  seised  within  five  yeares  after  the  disseisin,  though  there  be  fj^x.  238.  ^> 
no  continuall  claime  made,  it  shall  not  take  away  the  entry  of  the 
disseisee,  but  after  the  five  yeares  there  must  be  such  continuall 
claime  as  was  at  the  common  law :  but  that  statute  extendetli 
not  to  any  feoffee  or  donee  of  the  disseisor  immediate  or  mediate, 
but  they  remaine  still  at  the  common  law^  as  hath  beene  said. 


Sect.  427. 

A  LSO,  if  such  disseisor  occupieth  the  lands  fortie  yeares,  or  more 
yeares  (Item  si  tiel  disseisor  occupia  la  terre  per  xl.  ans,  ou  per 
]:plusors  ana),  without  any  claime  maae  by  the  disseisee,  S^c.  §  and  the 
disseisee  a  little  before  the  death  of  the  disseisor  makes  a  claime  in  the 
forme  aforesaid,  if  so  it  fortuneth  that  within  the  yeare  and  the  dau  after 
such  clmme  the  disseisor  die,  i^c.  the  entrie  of  the  disseisee  is  congeable,  S^c. 
And  therefore  it  shall  bee  good  for  such  a  man  which  hath  not  made 
claime,  and  which  hath  good  title  of  entrie  \\,  when  he  heareth  that  his 
adversarie  lieth  languishing,  to  make  his  claime,  S^c. 

n^  If  I S  is  evident  enough,  and  in  respect  of  that  which  hath 
beene  said,  needeth  not  to  be  explained. 


Sect.  428. 

J  LSO,  as  it  is  saidin  the  cases  put,  vchere  a  man  hath  title  of  entrie  by 
cause  of  a  disseisin,  S^c.  the  same  law  is  where  a  man  hath  right  to 
enter  by  cause  of  another  title,  ^c. 

HERE 

*  Sfc.  added  in  L.  and  M.  §  and  not  in  L.  and  M. 

f  Src.  added  in  L.  and  M.  ||  S^c.  added  in  L.  and  M, 

i  plus  added  in  L.  and  M. 


356.b.257.&.]  Of  OontiDuallCIaime.  L3.  C.7.S.429,430. 

IJ  E  R  E  title  18  taken  in  his  large  sense  to  include  a  right. 

**  Another  titie^  ts*  Sfc.*"  Here  is  implyed  abators  or  r256r| 
intruders,  and  not  only  their  disseisors,  but  the  feoffees  I     5^  j 
or  donees  of  disseisors,  abators,  or  intruders,  or  any 
other  so  long  as  the  entrie  is  congeable. 


Sect.  429. 

jf  LSO,  of  the  said  foresaying  (de  les  dits  *  presidents)  th(m  mayst 
•"  know  (my  sonne)  two  things.  One  is,  where  a  man  hath  title  to  ent& 
tspon  a  tenant  in  taile,  if  he  maketh  such  a  cUnme  to  the  land,  then  is  the 
estate  taile  defeated,  for  this  claime  is  as  an  entrie  made  by  him,  and  is  of 
the  same  effect  in  law  as  if  he  had  bin  upon  the  same  tenements,  and  had 
entred  into  the  same,  as  befbre  is  said,  f  And  then  when  the  tenant  in 
taik  immediately  cfUr  such  claime  contiftue  his  occupation  in  the  lands, 
this  is  a  disseisin  made  of  the  same  tenements  to  htm  which  made  such 
claime,  and  so  by  consequent,  the  tenant  then  hath  a  fee  simple. 


(Ant.  433.) 


Vide  Sect,  (^o, 
ADd  659,  file 


'^  Presidents'^  This  should  be  precedents,  and  so  is  the 
original],  and  this  agreeth  with  the  right  sense  of  Littleton. 

And  here  it  appeareth,  that  a  continuall  claime,  which  is  an 
entrie  in  law,  is  as  strong  as  an  entrie  in  deed. 

'<  Title  to  enter.''  Here  title  to  enter  is  taken  in  the  large 
sense  for  right  of  entrie. 


Seot.  430. 


n^HB  second  thing  is,  that  as  often  as  he  which  haih  right  of  entrie 
'*'  maketh  such  claime,  %  and  this  notwithstanding  his  adversary  continue 
his  occupation,  %  so  often  the  adversary  doth  wrong  and  disseisin 
to  him  which  made  the  claime.  t^  And  for  this  cause  so  often  V^oTTl 
may  lie  which  makes  the  same  claime  (que  fist  |l  mesme  le  claime)  L  a.  J 
for  every  such  wrong  and  disseisin  done  unto  him,  have  a  writ  of 
trespasse,  4.  Quare  dausum  fregit,  &c.  and  recover  his  dammagesf  Sfc. 

XJEREB  Y  also  it  appeareth,  that  an  entrie  in  law  is  equlva- 
lent  to  an  entry  in  need. 


« 


Have  a  u>rit  oftrespasse,  quare  clausum  fregit,  and  recover 

his 


*  dites  precedents  L.  andM. 

t  And  not  in  L.  and  M.  or  Roh. 

X  and  this,-~^c.  L.  and  M.  and  Roh. 

§  Sfc*  added  in  L.  and  M.  and  Roh. 

y  mesme  not  in  L.  and  M.  or  Roh. 

4*  Quare  clausum  fr^it,  Sfc.  and 
recoverhisiiammageSfifd,  or  he  may  have 
a  writ,  (the  beginning  of  the  next 
Section)  not  in  L.  and  M.  or  Roh. 


nor  in  MSS.  before  mentioned.  It 
may  be  here  observed,  that  the  older 
copies  of  Littleton  are  not  divided  into 
Sections,  which  seem  to  have  been 
first  injudiciously  marked  by  West  in 
the  edition  1583,  though  his  divisions 
have  been  since  retained  for  the  con- 
venience of  citation. 
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• 

his  dammages"    The  disseisee  shall  have  an  action  of  trespasse  (^  ^U*  Abr. 
against  the  disseisor,  and  recover  his  dammaees  for  the  first  ^^ri}  ^^'  ^' 
entry  without  any  re^pressey  but  after  regresse  he  may  have  an  l^  h.  I*?6. 
action  of  trespasse  with  a  contintuindoy  and  recover  as  well  for  38  U.  6. 97.) 
all  the  meane  occupation  as  for  the  first  entry.     And  here  note, 
that  LiiUeian  doth  here  include  costs  within  dammages. 


Sect.  431. 

/^R  he  may  have  a  writ  upon  the  statute  of  R.  2.  made  in  tJieJijih 
^^  yeare  oj  hi^  rei^,  supposing  by  his  writ  that  his  adversarie  had 
entred  into  the  lands  or  Ijl.  tenements  of  him  that  made  the  claime,  where 
his  entry  was  not  given  by  the  law,  &c.  and  by  this  action  he  shall  recover 
his  dammages,  S^c,  Ana  if  the  case  were  suchrthat  the  adversarie  occupied 
the  tenements  with  force  and  armes,  or  with  a  multitude  of  people  at  the 
time  of  such  claime,  ^c  ||  immediately  after  tlie  same  claime  may  hee 
which  made  the  claim  for  every  such  act  have  a  writ  of  forcible  entry,  and 
shall  recover^  his  treble  dammages,  S^c.  (1). 

THIS 

t  or —and,  L.  and  M .  and  Roh.  ||  immediately  afier  ihe  same  daime^^ 

then,  L.  and  M.  and  Roh. 


(1)  Perhaps  this  passage  is  not  quite  accurate.  Till  die  reign  of  Richard  II» 
the  party  disseised,  if  his  attempt  "^ere  made  soon  after  the  disseisin,  might 
recover  his  possession  hy  force ;  but,  by  a  statute  passed  in  the  fifth  year  of 
that  reign,  it  was  enacted,  that  none,  from  thenceforth,  should  make  any 
entry  into  lands  and  tenements,  but  in  cases  where  entry  was  given  by  the 
law ;  and  in  that  case,  not  with  a  strong  hand,  or  with  a  multitude  of  people, 
but  only  in  a  peaceable  and  easy  manner ;  and  that  persons  convicted  of  doing 
the  contrary  should  be  punished  by  imprisonment,  to  be  ransomed  at  the 
king's  pleasure.  By  a  statute  passed  in  the  fifteenth  year  of  the  same  reign, 
it  was  enacted,  that,  upon  complaint  of  any  such  forcible  entries,  to  the 
justices  of  peace,  they  should  take  sufficient  power  of  the  county,  and  go  to 
the  place  where  such  force  was  made ;  and,  if  they  fouiid  any  that  held  su^h 
place  forcibly,  after  such  entry  made,  they  should  be  taken  and  put  into  th^ 
next  gaol,  Uiere  to  abide  convict  by  the  record  of  the  same  justices,  until 
they  had  made  fine  and  raxisom  to  the  king.  By  this  it  appears,  that.Littletbti' 
is  equally  wrong  in  his  account  of  the  punishment  inflicted  by  that  statute,  and 
the  offence  it  intended  to  correct.  These  statutes  of  the  reign  of  Richard  IL 
have  been  confirmed,  explained,  and  in  some  respects  extended  by  the  stat. 
4  H.  4.  ch.  8.  8  H.  6.  ch.g.  23  H.  8.  ch.  14.  31  Eliz.  ch.  11.  and  31  Jac  i. 
ch.  15.  See  Bum's  Just,  vol.ii.  181.  It  should  be  observed,  that,  in  case  an' 
action  is  brought  on  these  statutes,  if  the  defendant  make  himself  a  tide,  wAich' 
is  found  for  him,  he  shall  be  dismissed  without  any  itiquiry  concerning  '^Ve' 
force ;  for  howsoever  he  may  be  punishable  at  the  king's  suit,  for  doing  wliat^ 
is  prohibited  by  statute,  as  a  contemner  of  the  laws  and  disturber  of  the  peace/ 
yet  he  shall  not  be  liable  to  pay  any  damages  for  it  to  the  plaintiff,  whose^ 
injustice  gave  him  the  provocation  in  that  manner  to  right  himself.  See' 
1  Haw.  141.  3  Burr.  1698.  1731. — [Note  199.] 
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(Doct.PU.3S1.}  ^HIS  it  the  statute  of  5  R.  a.  cap.  7. 

37  H.  6. 35. 

34H.  6.  30.  13  H.  7.15.  10  H.  6. 14.  sE.4. 18.  aiE.4.5.  74.  i3£.a.3. 
S7  Ass.  64.  38  Ass.  9.  44  £.  3.  fto.  10  H.  7.  «7.  Keylwey,  1.  b.  5  R.  a.  cap.  7. 
(F.  N.  B.  948,  a49-) 


**  By  this  aciian  he  shall  recover  hu  dammages.** 
This  18  to  be  understood,  that  he  shall  recover  damma^es  for 
the  first  torcious  entrvy  but  not  for  the  meane  profits  m  this 
ft  £.  4. 14-  b.       action,  though  he  maae  a  regresse.  And  here  note,  that  also  he 

9  £.  4-  4- b.         gha]i  recover  his  costs  of  suit,  expenuB  litis f  which  Littleton  doth 
16  H.  7.  o.  1.      include  within  these  words  (dainmages,  &c.) 

(ft  Inst.  989.  «  DawunageiJ*    Damna  in  the  common  law  hath  a  speciall 

Po^.  355-  b.  ugnification  for  the  recompcnce  that  is  given  by  the  jury  to  the 

10  Rep.  1 15>  piaintife  or  defendant  (A),  for  the  wrong  the  defendant  hatli 

1 1  Rep.  56.)  done  unto  him  (n). 

<3  Inst.  176.  **  Multitude.'*    One  or  more  may  commit  a  force,  three  or 

Hale's  Pi.  C.       more  may  commit  an  unlawftdl  assembly,  a  riot  or  a  rout.    A 

IS^  multitude  here  spoken  of  (as  some  have  said)  must  be  ten  or 

1  Geo!!i.  c  4.)    ^^^^'  MtdtUudinem  deoemfadunt.  And  so  (say  they)  it  is  said 

de  grege  hominum.    But  I  could  never  read  it  restrained  by  the 

common  law  to  any  certaine  number,  but  left  to  the  discretion 

of  the  judges  (3). 

B  fl.  6.  cap.  g.        *^  A  torit  qfjbrdble  entrtfy  arid  shall  recover  his  treble 

3  £.4*  19- 34-  dammagesJ*  This  writ  1^  is  grounded  upon  the  statute  1^57  7] 

F.N.B.ft4B.  of  8  H.  6.  and  lieth  either  where  one  en treth  with  force,  I     k    J 

6  H  T^iV.  b.  ^^  where  he  entreth  peaceably  and  detaineth  it  wiUi 

ss  H.  6. 37.  force,  or  where  he  entreth  by  force  and  detaineth  it  by  force. 

19  H.  e.  And  in  this  action  without  any  regresse  the  piaintife  shall  recover 

Jteffutw,  97*  treble  dammaces,  as  well  for  the  meane  occupation  as  for  the 

y  ^'  B  040  a.  ^^  ®°^  ^y  ^^^^^  of  the  statute.    And  idbeit  he  shall  recover 

(9  Cro.  17. 19.  3i.  148-  151-  199*  3>4*  <^33-^-  1  RaU*  Hep.  406.  Sid.  97. 149. 
Not.  136.  1  Cro.  561.  a  Inst.  S89.  4  Inst  176.  c.  15.  1  Leo.  327.)  (15  R.  3.  c.a. 
SU.6,c,g,    S3H.B.C.  15.    3i£t.  c.  11.    ai  Jac.  c.  15.) 

treble 

(A)  defrndant  ietmi  to  be  printed  in  this  plaee  by  mutake,  inUead  vf  demandant. 
Su  Mr,  Rtt»*f  Inir.  p.  1 19. 

(s)  Some  observations  on  the  progress  of  our  law,  with  respect  to  damages, 
costs,  and  mesne  profits,  are  to  be  found  in  note  1.  fol.  355.  b. 

(3)  By  the  common  law  there  must  be  three  persons  at  least  to  constitute  a 
riot  By  the  1  Geo.  1.  c  5.  twdve  persons  at  least  must  be  unlawfully  assem- 
bled, to  be  withm  that  act.  By  the  13  Car.  3.  st.  1.  c.  5.  not  more  than 
twenty  names  are  to  be  signed  to  a  petition  to  the  king,  or  either  house  of 
parliament,  for  any  alteration  of  matters  established  bvlaw  in  church  or  state ; 
and  no  petition  is  to  be  delivered  by  a  company  of  more  than  ten  personB. 
By  the  bill  of  rights,  or  declaration  delivered  by  the  lords  and  commons  to 
the  prince  and  princess  of  Orange,  Feb.  13,  1680,  and  afterwards  enacted  in 
parliament,  when  they  became  kmff  and  queen,  the  fifth  article  is,  **  That  it  is 
<<  the  right  of  the  subjects  to  petition  the  kins,  and  that  all  commitments  and 
«  prosecutions  for  such  petitioning  are  illegal."  Sir  William  Blackstone  ex- 
pressly says,  that  the  right  of  the  8iu)ject  to  petition,  as  declared  by  this  statute, 
IS  under  the  regulations  of  the  13  Car.  2.  But  a  question  may  be  made, 
whether  the  declaration  contained  in  the  bill  of  rights  was  not,  in  this  par- 
ticular, a  repeal  of  the  13  Car.-  a.-^[Note  200.] 
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treble  dammages,  jet  shall  be  recover  costs  which  sliaJI  be 
trebled  also. 

•  One  may  commit  a  forcible  entry,  as  hath  beene  said,  in  re- 
spect of  the  armour  or  weapons  which  he  hath  that  are  not 
usually  borne,  or  if  he  doe  use  violence,  and  threats  to  the 
terrour  of  another.  And  if  three  or  foure  goe  to  make  a  forcible 
entry,  albeit  one  alone  use  the  violence,  alt  are  guilty  of  force. 
If  the  master  commeth  with  a  greater  number  of  servants  than 
usually  attend. on  him  it  is  a  forcible  entrie. 

It  is  to  be  understood,  that  there  is  a  force  implied  in  law,  as 
every  trespasse  and  rescous  and  disseisin  implieth  a  force,  and  is 
ri  et  armis ;  and  there  is  an  actual!  force,  as  with  weapons, 
number  of  persons,  &c.  and  when  an  entry  is  made  with  such 
actuall  force  an  action  doth  lie  upon  the  same  statute  (i).  See  10  H.  7. 11. 
before  more  of  force  and  armes,  Sect.  ^40.  33  H.  6.  ao. 


Sect.  432. 

j4  L  S  O,  it  is  to  be  seen,  (Item  *,  il  est  a  veier),  if'  the  servant  of  a 
man  who  hath  title  to  enter,  may  by  the  commandemetU  of  his  master 
make  continuall  claime  for  his  master  or  not. 

This  needeth  no  explication. 


Sect.  433. 

j^  N  D  it  seemeth  that  in  some  cases  he  matf  doe  this :  for  if  he  by  his 
commandement  commeth  to  any  parcell  of  the  land,  and  there  maketh 
claime,  S^c.  in  the  name  of  his  master,  this  claime  is  good  enough  for  his 
master,  for  that  he  doth  all  that  which  his  master  should  f  or  ought  to  do 
in  such  case,  Sfc.  %  Also  if  the  master  saith  to  his  servant,  that  he  dares 
not  come  to  the  land,  nor  to  any  parcell  of  it,  to  make  his  claime,  Sfc. 
and  that  he  dare  approch  no  neerer  to  the  land  than  to  such  a  place  called 
Dale,  and  command  Ms  servant  to  20  to  the  same  place  of  Dale,  and 
there  make,  a  claime  for  him,  S^c,  if  the  servant  doth  this,  S^c*  this  also 

seemeth 

*  il--icy,  L.  and  M.  and  Roh.  %  Also  not  in  L.  and  M.  or  Roh. 

t  or  ought  to  Jo-— not  in  L.  and  M. 
or  Roh. 


(1)  The  21  Ja.  1.  c.  15.  provides  a  remedy  for  lessees  for  years.  Tenants 
bv  copy  of  court  roll,  ^ardians  in  chivalry,  tenants  by  elegit,  statute  mer- 
chant, or  statute  staple,  if  they  be  ousted  by  force,  or  withheld  by  force  out 
of  their  lands  or  tenements.    Till  then,  if  a  man  entered  by  force  on  a  copv- 

U^U ^1 1 J      __^1--  /• t.  _n J     •_« '^ . J   ^_   ■_       •       iN*' 


[Note  201.] 
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seemeth  a  good  claime  for  his  mastery  as  if  his  master  were 
»•  t/iere  in  his  proper  person  (sicome  son  master  la  fuit  en*  rSoSTj 
proper  per80n),/or  that  the  servant  did  all  that  which  his  master  L  a.  J 
durst  and  ought  to  do  by  the  law  in  such  a  case,  «r. 

rj  £  R  £  it  appeareth  that  where  the  servant  doth  all  that  which 
he  is  commanded,  and  which  his  master  ought  to  doe,  there 
it  is  as  sufficient  as  if  his  master  did  it  himselfe ;  for  the  rulo  is, 
Qui  per  aUumfadt,  per  sapsumfacere  videtun 

7  E.  3. 69.  ft-  b.       <<  J?y  comtfumdement,"    If  an  infant  or  any  man  of  full  age 

45  £.  3.  have  any  right  of  entrie  into  any  lands,  any  stranger  in  the  name 

^E*^'  ^'  ^^^  ^^  ^^  ^^^  of  the  infant  or  man  of  full  age  may  enter  into  the 

^.  Briefe,  539.  l&nds,  and  this  regularly  shall  vest  the  lands  in  them  without  any 

30  £.  3. 6ft.  commandement,  precedent,  or  agreement  subsequent.  [*]  But 
per  Thorp.  if  a  disseisor  levy  a  fine,  witli  proclamation  according  to  the 
11  Ats.  p.  II.  statute,  an  estranger  without  a  commandement  precedent,  or  an 
10  H?7!*ii.  ii.  agreement  subsequent  within  the  five  yeares  cannot  enter  in  the 

31  H.  &!  tit.  name  of  the  disseisee  to  avoid  the  fine.  And  that  resolution  was 
£ntr.  Cong,  et  grounded  upon  the  construction  of  the  statute  of  4  //.  7.  cap.  04. 
dt.  Faaxifier  gm  ^n  assent  subsequent  within  the  five  yeares  should  be  suffi- 
PMUtMi  ^  cient.  Omms  enim  ratihabitio  retrotrahitury  et  mandato  cequipa- 
106.  m.  the  I^fd  nrfttr,  as  hath  beene  said. 

Awdleje's  case. 

*^  Also  if  the  master  saith  to  his  servant,  that  he  dares  not,  SfcJ' 
Here  it  appeareth,  that  where  the  servant  pursueth  the  com- 
mandement of  his  master,  and  doth  all  that  which  his  master 
durst  and  ought  to  doe  by  the  law,  this  is  sufficient.  And 
although  the  master  feareth  more  than  the  servant,  or  admit  that 
the  servant  hath  no  feare  at  all,  yet  if  he  goeth  as  farre  as  his 
master  durst,  and  as  he  commanded,  it  is  sidicient.  And  this  is 
implyed  in  this  Section. 

Sect.  434. 

j4  LSO,  if  a  man  be  so  languishing,  or  so  decrepite,  that  he  cannot 
'^  by  axiy  meants  come  to  the  land,  nor  to  any  fparcell  of  it,  or  if  there 
bee  a  recluse,  which  may  not  hy  reason  of  his  order  goe  out  of  his  nouse'J;^ 
if  such  manner  of  person  (si  tiel  maner  |j  de  person)  command  his  servant 
to  goe  and  make  claime  for  him,  and  such  servant  dare  not  goe  to  the 
land,  nor  to  amparcellof  it  (et  tiel  servant  ne  osast  aler  a  le  terre,  ^ne 
a  ascun  parcel  de  ceo),  for  doubt  of  beating,  mayhem,  or  death,  %  S^c, 
and  for  this  cause  the  servant  commeth  as  nere  to  the  land  as  he  dareth 
for  such  doubt  (our  tiel  4.  doubt),  and  maketh  **  the  claime,  i^c.  for  Us 
master,  it  seemetn  that  such  claime  for  his  master  is  strong  enough,  and 
good  in  law.  For  otherwise  his  master  should  bee  in  a  very  mat  nds- 
chiefe\f€(r  it  may  weil  be  thiU  such  a  person  which  is  sieke,  aecrepit,  or 

recluse, 

*waa4MedinL.  andM.  and  Rah.  f  ^c,  notin  L.  and  M.  or  Roh, 

t  parcM  not  in  L.  ^and  M.  of  Roh.  4.  doubt-— pavouc^  in  £•  and  Af.  and 

t  padded  in  L.  aad  M.  and  Roh.  Roh. 

\li^noiinL.MdH.^  •♦  ite— «ic&,  in  L.  and  M,  and  Roh. 

§  ne — ou,  L.  and  M.  and  Roh. 
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recbise,  cannot  Jinde  any  servant  which  dare  go  to  the  land,  or  to  any 
parcellofit  (que  osast  afer  a  la  terre,  ne  f  ascun  parcel  de  eel),  to  make 
the  claimefor  him,  6^c. 

DEGULARLYitis  true,  that  where  a  man  doth  lesse  than  (Ant  53.  a.) 

the  commandement  or  authority  committed  unto  him,  there 
(the  coiQmandement  or  authority  being  not  pursued)  the  act  is 
▼old.    And  where  a  man  doth  that  which  be  is  authorised  to  doe 
and  more,  there  it  is  Rood  for  that  which  is  warranted,  and  void  (Hob.  154.) 
for  the  rest ;  yet  both  these  rules  have  divers  exceptions  and  (1  Leo.  989.) 
limitations  (1). 

For  the  fint,  Littleton  here  putteth  the  case  where  a  servant 
doth  lesse  than  he  is  commanaed,  and  yet  it  sufficeth,  for  that 
Impotentia  excusat  legem ;  for  seeing  the  master  cannot,  and  the 
servant  dare  not,  enter  into  the  land,  it  sufficeth  that  he  come 
as  neere  to  the  land  as  he  dare. 

If  a  man  makes  a  letter  of  attorney  to  deliver  seisin  to  L  S.  n  H.4.3. 
upon  condition,  and  the  attorney  defivereth  it  absolute,  this  ia  ^^  ^'  ^^' 
void :  and  so  some  hold  if  the  warrant  be  absolute,  and  (Perk'3^  b. 

[25871  ^^  delivereth  13*  seisin  upon  condition,  the  liverie  is  Mo.  a8o.) 
L    *  I  void.  See  before 

-"'•-■  Sect.  4J9. 

**  For  doubt  of  heatings  mayhem,  or  death."    See  the  Second  ^A^t  L^  M 
V^sX,  of  the  Institutes,  W.  3.  cap.  49,  a  diversity  betweene  the  ^ 
making  of  an  entry  or  a  claime,  and  the  avoycutnce  of  an  act 
or  deed. 

''  Otherwise  his  master  should  be  in  a  very  great  mischiefe." 
Argumentum  ab  inconvenienti  est  validum  in  lege^  quia  lex  non 
nermittitcUiquodinconveniens*  And  as  hath  beene  otten  observed 
Defore,  Nihil  quod  est  inconveniens  est  licitum. 

^^  Reduse"  Reclusus,  Heremita,  seu  Anchoritay  so  called  by  4^  ^:  3- 
the  order  of  his  religion  ;  he  is  so  mured  or  shut  up,  qudd  solus  ^^^^2'^ 
semper  <d,  et  in  clausurd  sud  sedet ;  and  Can  never  come  out  of  his  ?«  P  •> '«  k 
pla^    Seorsim  enim  et  extra. conversationem  dyOem  hoc^tfes^  ^.  a.^*'*  ^' 
sioms  senus  semper  habitat.    Note  here,  albeit  the  recluse  or 
anchorite  be  shut  up  himselfe,  so  as  he  by  his  order  is  not  to 
come  out  in  person,  yet  to  avoid  a  discent  he  must  command  one 
to  make  claime,  and  such  a  recluse  shall  always  appeare  ^y 
attorney  in  such  cases  where  others  must  appeare  in  proper  per- 
son.   Tmpotentia  enim  excusam  legem. 


Sect. 


t  a  added  in  L.  and  M,  and  Roh. 


(1)  Where  there  is  a  complete  exec;^tion  of  a  power,  and  something,  ex 
abundantly  added,  which  is  ioopropery  tlWf?  th?  exctqv^tlOi^  f>Mi  he  good,  and 
only  the  excess  void ;  but  where  therje  is  not  a  jcoa^plJete  exepi)tion  of  a  power, 
or  where  the  boundaries  between  th£|  exfiemsn^d  ez^ecutio^jci  are  ppt  distingoish- 
iible,  it  will  be  bad.  See  Alexander  v,  Alex9ndeil:,  a  Ves.  sen.i644.  On  thi^ 
^octrine,  the  reader  may  always  be  ^ely  rrferred  to  Mr.  Sugden's  treatise 
on  that  abstruse  and  iipportant  8ubjjC^ct.~[Note  S|p2.] 


«58.b.  259.a.]  Of  Continiiall  Claime.  L;  3.  C.  7.S-  435, 436. 


Sect.  435. 

J^UTifthe  maxter  of  such  servant  bee  in  good  healthy  andean  and  dare 
welfgoe  to  the  lands,  or  to  parcell  of  it,  to  make  his  claime,  ftr.  if  such 
master  command  his  servant  to  goe  to  any  parcell  of  the  land  to  make  claime 
for  him,  |j  and  when  tlie  servant  is  in  going  to  doe  the  commandement  of  his 
master  {A),  he  heareth  by  the  way  such  things  as  he  dare  not  come  to  any 
parcell  of  the  land  to  make  the  claime  for  his  master,  and  therefore  he 
commeth  as  neere  to  the  land  as  he  dare  for  doubt  of  death,  and  t/^ere 
maketh  claime  for  his  master,  and  in  the  name  of  his  master,  S^cJt  seemeth 
that  the  doubt  in  law  in  such  case  shall  be,  whether  such  claime 
shall  availe  his  tnasier  t^  or  not,  for  that  tlie  servant  did  not  all  ^259^ 
t/iat  which  his  master  at  the  time  of  his  commandement  durst  L  a.  J 
have  done,  S^c.    Quasre. 

(9  Rep.  79.)       n^  H I S  continuall  claime  is  void,  for  that  the  servant  doth 

lesse  than  that  which  is  expressely  commanded,  and  there  is 
no  impotencie  or  feare  in  Uie  master. 

(A)  **  uittgomg,  5fc."  This  if  lord  Coke*i  tratuhuiou,  and  rendtn  UteraUy  the  tat,  "  est  en  alaot." 


Sect.  436. 

• 

j4  LS  O,  some  have  said,  that  where  a  man  is  in  prison  and  is  disseised, 
and  the  disseisor  dieth  seised  during  the  time  that  the  disseisee  is  in 
prison,  whereby  the  tenements  descend  to  the  heire  of  the  disseisor,  they 
have  said,  that  this  shall  not  hurt  the  disseisee  which  is  in  prison,  but  that 
he  well  may  enter,  notwithstaiuling  such  a  discent,  because  hee  could  not 
make  continuall  claime  when  he  was  in  prison^ 

0  Ro"-  ^^'  "  TITHE  RE  a  man  is  in  prison  and  is  disseised.**    For  if  hee 

Q  H  7  A4.  ^^  disseised  when  he  is  at  large,  and  the  discent  is  cast 

PI.  Com.  360.  during  the  time  of  his  imprisonment,  this  discent  shall  binde 

Bracton,  lib.  5.  him."  Excusatur  autem  quis  gubd  clameum  suum  non  apposuerit, 

iol  436.  si  tempore  lii^i  in  prisond  detentus  fverit,  ita  quod  leidre  non 

?f  ^^^6*  h  possit,  nee  mtttere,  quia  nulli  vertitur  in  duHum,  et  ubi  eadem 

FIcta  lib.  6.  ^^*^  ^  idem  jus  erit,  ideb  videtur  qubd  excusari  debet  quis  si  per 

cap.  53, 53.  vim  majorem,  velperfraudem,  extra  prisonam  detentus fuerit,  ita 
&  lib.  6.  cap.  7.  qvhd  venire  non  possit  nee  mtttere,  dam  tamen  hoc  per  certa 

^  14.  judida  probari  poterit. 

^*  Because  hee  could  not  make  continucdl  claime  tohen  he  toas  in 
prison"  Here  is  to  bee  observed  by  the  authority  of  Littleton, 
that  he  is  not  enforced  in  this  case  by  law  to  doe  it  by  his  servant 
or  any  other  by  his  warrant  or  commandement,  for  things  done 
by  deputie  are  seldome  well  done,  bat  everie  man  will  see  hi^ 
PI.  Com.  360.  Owne  businesse  most  effectually  speeded  and  performed  :  and 
iDStowd'scase.  that  it  may  be  once  spoken  for  all,  the  reason  that  a  ma»  impri* 

soned 
H  Sfc.  added  in  L,  and  M.  and  Hoh. 
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soned  shall  not  be  bound  in  this  and  the  like  cases  is,  for  that 
by  the  intendment  of  law  he  is  kept  (as  it  is  presumed  in  law) 
without  intelligence  of  things  abroad,  and  also  that  he  hath  not 
libertie  to  goe  at  large  to  make  entrie  or  claime,  or  seeke  coun- 
sel!. And  80  note  a  diversitie  between  a  recluse  who  might 
have  intelligence,  and  a  man  in  prison. 


*  Sect.  437. 

Z?t/jP  t/ie  opinion  of  all  the  justices,  p.  ii  H.  7.  was^  that  if  the  dis- 
seisin  bee  before  the  imprisonment,  although  the  dying  seised  be  lie 
being  in  the  prison,  his  entrie  is  taken  away. 

'T*  H I S  is  of  a  new  addition,  and  mistaken,  for  there  is  no  such 
opinion,  p.  1 1  H.  7.  but  it  is,  9  H.  7.  fol.  24.  b. 


/I  ND  also,  if  hee  which  is  in  prison  be  outlawed  in  an  action  of  debt 
or  trespasse,  or  in  an  appeafe  of  robberie,  &sc,  hee  shall  reverse  this 
outlawry  pronoumed  against  him  (il  reversera  tiel  utlagarie  §  envers  luy 
pronounce),  Sfc, 


r259l 


L  b.  J 


and  so  it  would  bee  amended:  for  outlawries  may  ucc  ^^  ^     3 

(2  Roll.  Abr.  803, 804.  a  Inst.  665.  1  Leo.  sa.  186.)  Mirror,  cap.  3.  Brittoo,  fol.  21 . 
Fleta,  lib.  1.  cap.  38.  &  lib.  s.  cap.  59.  Bracton,  lib.  a.  a  E.  4.  1.  4£.  4.  iio. 
31  £.  4.  73.  1 1  H.  7.  5.  Qi  H.  6.  50.  g  H.  4.  3.  ai  H.  6.  Utlary,  36.  7  H.  6.  37. 
31  £.  4.  88.  33  £.  4.  37.  18  £.-3.  VilJenage;  47.  si  £.  4.  37.  33  H.  6.  45.  46. 
44  £.  3.  Villeine,  41.  4  H.  4.  19.  11  H.  4.  34.  3  £lix.  D^er,  19a.  a  Elijs.  176. 
5  Eliz.  ibid.  333.  19H.  6.  a.  8H.6.  37.  2^1L^,  IQ.  (Doc.  Pla.  330.  398.) 
(Ant.  348.  b.  8  Hl!4.*7.  31  H.  7.  13.  10  H.  6.  58.  3o  H.  6.  so.  si  H.  6.  55. 
33  H.  6. 18.  39  H.  &  1.  33  H.  6.  51 .  45'  3^  H.  6.  33.  si  E.  4.  94.  si  H.  7.  33. 
5  H.  7.  1.  13  H.  6.  8.  11  H.  6.  67.  19.  1  £.  4.  s.  37  H.  8.  s.  38  Ass.  pi.  17. 
Vide  Sect.  439. 

reversed' 

\  per  brief  d'errour,  &c.  pur  ceo    garie,  added  in  L,  and  M,  and  Roh, 
qu'il  fuist  en  prison  al  temps  d'utla-    and  in  MSS. 


*  This  Section  is  not  in  L.  and  M«  or  Rbh.  nor  in  the  edit.  1577,  which  is 
esteemed  more  correct  than  the  common  copies. 

-  (1)  A  writ  of  error  properly  lies,  where  false  judgment  is  given  in  any  court 
which  is  a  court  of  record.  It  was  formerly  held,  that,  by  the  common  law, 
no  amendment  could  be  permitted,  unless  within  the  very  term  in  which  the 
judicial  act  so  recorded  was  done.  But  the  courts  now  allow  of  amendments 
at  any  time  while  the  suit  is  depending. — AAer  the  termination  of  the  suit 
the  judgment  can  only  be  reversed  by  writ  of  error.  From  the  inferior  courts 
it  lies  to  the  king's  bench  and  common  pleas ; — ^from  the  common  pleas  to  the 
king's  bench ;— -from  the  king's  bench  to  the  house  of  lords.  To  amend  errors 
in  a  base  court,  not  of  record,  a  writ  of  false  judgment  lies. — A  writ  of  error 
only  lies  upon  matter  of  la^.  There  is  no  method  of  reversing  an  error  on 
the  determmation  of  .facts  but  by  an  attaint  or  a  new  trial.  SeeBla.  Com. 
3  vol.  c.  35.  8.  3.    F.  N.  B.  20.    4-  Inst.  21.— [Note  203.] 

Vol.  II.  Y 
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Nvened  two  manner  of  wayes,  viv.  by  plea,  or  br  writ  of  ator. 
Bj  plea,  when  the  defendant  cooimeui  in  upon  the  eapius  tclM- 
gatumy  Sfc*  hee  may  by  plea  reverse  the  same  for  matters  appa* 
rent,  as  in  respect  of  a  supersedeaSf  omission  of  prooesse,  va- 
riance, or  other  matter  apparent  in  the  record:  and  yet  in  these 
cases  some  hold,  that  in  another  terme  the  defendant  is  driven 
to  his  Mrrit  of  error. 

But  for  any  matters  in  fact,  as  death,  imprisonment,  service  of 
the  king,  &c.  he  is  driven  to  his  writ  of  error,  unlesse  it  be  in 
case  of  felonie,  and  there  infavorem  tita  he  may  plead  it. 

But  albeit  imprisonment  be  a  good  cause  to  reverse  an  out- 
lawrie,  yet  it  must  be  by  processe  of  law  tn  invitum,  and  not  by 
consent  or  covin,  for  such  imprbonment  shall  not  avoid  the  out- 
lawrie,  because  upon  the  matter  it  is  his  owne  act. 


Sect.  438. 

yJLSOf  if  a  recovery  bee  by  default  against  such  a  one  as  is  in  prison 
(81  un  recoverie  aoit  f  per  de&ult  vers  tiel  que  est  en  prison^  he 
thai  avoid  the  judgment  by  a  writ  of  error ^  because  he  was  tn  prison  at 
the  time  of  the  dgault  nuide,  S^c.  And  for  that  such  matters  ^  record 
shal  not  Hurt  km  which  is  in  prison^  but  that  they  shall  bee  reversed,  Sfc. 
k  mvltd  fortiori,  it  seemeth  that  a  matter  in  fact,  scilicet,  such  discent  had 
when  hee  was  in  prison  shall  not  hurt  him,  A'c.  especially  seeing  he  could 
not  goe  out  of  prison  to  make  continuall  claims. 

6  £.  a-  fto.  b.      ^  H I S  is  evident  enough. 

FIcta,  lib.  9,  »<  By  a  tt>rit  of  error.**    For  hee  shall  have  no  writ  of  disceit, 

V'd  w  ^  *^  because  the  summons  was  according  to  the  law  of  the  land,  by 

48.  and  the  €3^  summoners  and  veiors,  and  the  land  taken  into  the  king's  hand 

portion  thereof,  by  the  pernor. 

a  part  lostit. 

4  £•  <  •  ''By  defauU"  DefauU  is  a  French  word,  and  d^fblta  is  legally 

I>ucent,5i.  taken  Tor  non-appearance  in  court.    There  bee  divers  causes 

allowed  by  law  for  saving  a  man's  default ;  as,  first,  by  imprison^ 

Braotoii,lib.5.  ment,  whereof  Littleton  here  speaketh.    a.  Per  inundationem 

ST'  3:  aquarum,    3.  Per  tempestatem,   4.  Per  pontemfractum.    5.  Per 

<^^  h  '  navie^ium  substractum  per  firaudem  petentis,  non  emm  debet  guss 

38  £.  3.  5.  nunorem  aiatem.    7.  Per  defenswnem  summonSionis  per  l^em. 

31  H.  ^  8.  Per  mortem  attomaii  si  tenens  in  tempore  nan  novit.    ^  Si 

^^^'    I g  petens  essoniatus  sit.    10.  Siplacitum  miiimtw  sine  die.    1 1 .  Per. 

fiO  e!  3!  9.  breve  de  warrantid  dieL    But  sioknesse  (as  one  holds)  is  bo 

3  H.  6. 48.  cause  of  savins  a  default,  because  it  may  be  ao  artifidally 

a  H.  4.  B.  counterfeited,  tnat  it  cannot  be  knowne« 

6  H.  7. 3- 

F.  N.  B.  1 7.    Bract,  lib.  4.  fol.  3G7.  369.    Glan.  lib.  1.  cap.  8.    a8  H.  6.  1 1.    4  H.  5. 

Challenge,  V53.    Br.  Saver.  Def.  45.    (Cro.  £1U.  306.) 

«  Record:* 
f  ewe  added' in  L,  and  M.  and  Roh. 
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[i2607l      *^  **  Reeard*'     {%)  RecordMrn^  it  a  memoriall  or  Glanvil.  lib.  6. 
*J  remembtanctf  in  roUes  of  parchment^  of  the  proceed-  csp.8.  Bracton* 
iDgB  and  aeu  of  a  court  of  justice  which  hath  poirer  |^^'.3-  fo{-  ^5^- 
la  hold  plea  according  to  the  course  of  the  common  law,  of  ^".^T  ^  ^^ 

1,        ■^.   ^      ^.  ^     r     ^'  •  ^  /•  cmio  &  cap.  ay. 

reaii  or  nuxt  actions,  or  of  actions  quare  vt  et  armUf  or  of  per- 

sonall  actions,  whereof  the  debt  or  dammage  amounts  to  fortie 

shillings  or  above,  which  wee  call  Courts  of  Record,  and  are 

created  by  pariiamenly  letters  patents,  or  prescription. 

It  is  aptly  derived  of  rscor^n,  which  is  to  keepe  in  memorie. 

or  fecordf  as  it  is  said^  qvhd  dioere  nihil  aliud  est  qudm  recprdari;  Cicero. 

and  in  the  same  sense  the  poet  useth  it,  si  riie  audita  recorder.  Virgil. 

But  legally  records  are  restrained  to  the  rolles  of  such  only  as  pi  q^^  ^g  y,^ 

are  courts  of  record,  and  not  the  rolles  of  inferioar,  nor  of  any  MicyfcB  £lis. 

ether  courts  which  proceed  not  secundum  legem  el  consuetudinem  Dier,  94a. 

Anglia.    And  the  rolles  bein^  the  records  or  memorialls  of  the  ^Z  u  S'  ^^'  u 

judges  of  the  courts  of  record^  unport  in  them  such  incontrollable  ^[  jj'  '  ^^  |,' 

a  I  H.  6.  34.  Krror,  Br.  73.  7  H.  7.  4.  i^  A«f.  7.  Kb.  4.  M,  59.  in  Bawlln's  caw. 
Ofawril  Kb.  8.  ca^.  8.  Bracton,  lib.  3. 161. 156.  Brhton,  cap.  97.  Kb.  6.  fol.  1 1 .  Pentle- 
man's  caw,  and  30. 45.  lib.7.  foL  30.  lib.  8.  fol  60.  b.  &  67.  a.   7  H.  6. 98.   19  H.  6.  9. 

credit 

I         -      -      -.---_.       ■■■■■■■.     ■-..--■ 

(1)  The  public  records  of  the  kingdom  are  considered  to  relate  to  the 
proceedings  of*  the  houses  of  parliament,  the  court  of  chancery,  the  courts  of 
common  law,  and  the  revenue.  A  ffeneral  table  of  them,  distinguished  under 
these  different  heads,  is  to  be  found  in  the  appendix  to  the  report  from  the 
committee  appointed  to  view  the  Cottonian  library.  See  the  report  and  the 
appendix^  page  189.  The  rolls  or  records  of  parliament  were  published 
lo  the  course  of  his  late  majesty's  reign,  in  six  volumes  folio,  under  the 
immediate  auspices  of  the  house  of  peers.  This  extensive  and  laborious 
undertaking  Is  executed  with  the  ^eatest  accuracy ;  it  presupposes  no  common 
share  of  antiquarian  and  diplomatic  learning  in  the  gentlemen  concerned  in  it. 
A  part  of  it  was  the  work  of  the  late  Mr.  Morant ;  all  the  rest  was  completed 
by  Mr.  Astle,  the  keeper  of  the  records  in  the  Tower,  and  Mr.  Topham,  of 
Lincoln's-Inn.  It  should  be  observed,  that  the  proceedings  of  the  legislature 
till  the  reign  of  Edward  I.  were  exceedingly  irregular,  and  greatly  defective 
in  point  of  form.  They  are  sometimes  penned,  so  as  to  appear  to  come  from 
the  king  alone;  sometimes  as  issued  jointly  by  the  king  and  lords;  sometimes 
the  assent  of  the  commons  is,  and  sometimes  it  is  not,  expressed ;  sometimes 
the  authority  for  passing  the  acts  is  mentioned ;  and  sometimes  the  acts  are 
in  die  form  of  charters. — The  first  summons  of  the  knights  of  shires  to  parlia- 
mmdf  extant  on  record^  is  in  the  49th  year  of  Henry  III. — The  first  regular 
SHastBOds  directed  to  the  sheriff  for  the  dectimi  of  citiaens  and  burgesses,  is 
in  the  a3d  of  Edward  I.— In  that  reign  the  proceedings  of  the  legislature 
aasomed  a  more  iregular  form;  but  far  removed  from  that,  m  which  they 
spyaar  at  present*  The  consent  of  the  commons  to  the  levying  of  taxes  for 
tna  kin^  gave  them  creaft  wei^t.  Thcnr  took  advantage  of  this  circumstance 
to  obtain  a  remedy  for  the  gnevances  tney  had  to  complain  of* — ^In  the  reign 
of  Edward  III.  the  mode  of  j^resentinff  their  petitions,  and  of  receiving  their 
answers,  was  regularly  practised.  It  the  petition  and  the  answer  to  it  were 
of  aueh  a  natnre  as  to  require  an  express  and  new  provision  to  be  made  for 
it,  the  king,  with  the  assistance  of  his  council  and  of^the  judges,  framed,  from 
such  petition  and  answer,  an  act,  which  was  usually  entered  on  tlie  statute  roll : 
but  it  an  express  and  new  provision  were  not  required,  the  petition  itself  and 
the  king's  answer  to  it  were  entered  on  the  parliament  roll,  and  then  usually 
styled  an  ordinance. — Alterations  and  improvements  ^pradually  took  place ; 
but  it  was  not  till  the  reign  of  Henry  YI.  that  these  petitions  of  the  commons 
wape  reduced,  in  the  first  instance,,  into  the  body  of  the  biU.— [Note  204.J 
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credit  and  veritie,  as  they  admit  no  aremient,  plea,  or  proofe  to 

the  contrarie.    And  if  such  a  record  be  idleaged,  and  it  be 

pleaded  that  there  is  no  such  record,  it  shall  be  tried  only  by 

It  selfe :  and  the  reason  hereof  is  apparent,  for  otherwise  (as  our 

old  authors  say,  and  that  truly)  there  should  never  be  any  end  of 

controversies,  which  should  be  inconvenient  Of  courts  of  record 

you  may  read  in  my  Reports:  but  yet  durinff  the  terme  wherein 

any  judiciall  act  is  done,  the  record  remaineui  in  the  brest  of  the 

judges  of  the  court,  and  in  their  remembrance,  and  therefore  the 

roll  is  alterable  during  that  terme,  as  the  judges  sliall  direct ;  but 

when  that  terme  is  past,  then  the  record  is  in  the  roll,  and  admit- 

teth  no  alteration,  averment,  or  proofe  to  the  contrarie. 

(Doc.  Pla.  307,        If  a  grant  by  letters  patents  under  the  great  scale  be  pleaded 

1  S^Eliz^^         *^^  shewed  forth,  the  adverse  party  cannot  plead  nul  tiel  record, 

I>ier,  353.  ^'^^  ^^^  ^^  appeares  to  the  court  that  there  is  such  a  record ; 

3  Mar.  Di.  139.  but  inasmuch  as  it  is  in  nature  of  a  conveyance,  the  partie  may 

PI.  Com.  93a.      denie  the  operation  thereof,  therefore  he  may  plead  non  concessit  j 

Seipior  Bcrke*  ^nd  prove  m  evidence  that  the  king  had  nothing  in  the  thing 

16  H^V^ii  b     R<^u^^»  01*  ^c  li^6»  ^^^  80  It  was  adjudged.    But  to  return  to 

aa  h!  8.  Re-      Littleton :  What  then  ?  shall  a  man  that  is  in  prison  be  privileged 

cord.  Br.  65.       from  suits  or  outlawries  ?    Nothing  lesse ;  for  if  the  tenant  or 

39  H.  6. 4.         defendant  be  in  prison,  he  shall  upon  motion,  by  order  of  die 

Ub  6  foi*^'i^^    court,  be  brought  to  the  barre,  and  either  answer  according  to 

Eden'scase.        ^^^'  ^r  else  the  same  being  recorded,  the  law  shall  proceed 

Mich.  31  &         against  him,  and  he  shall  tSke  no  advantage  of  his  imprison* 

33  £1.  Rot.  365-  ment. 

In  Bank  le  Roy, 

FranU*'n"fic^  "  ^  multd  fortiori."    Here  is  an  argument,  ^  minori  ad  ma- 

BrowTie."  J"*  (A)'  *?^  the  force  of  *  our  author's  argument  is  this:  If  a 

(4  Hep.  Hind's    QUin  in  prison  shall  not  be  bound  by  a  recoverie  by  default  for 

case.)  want  or  answer  in  court  of  record  in  a  reall  action,  which  is 

8  h'  6*  «*'        't^^^'  of  record  (the  height  and  strensth  whereof  hath  beene 

**•  ^'  *®-         somewhat  touched)  it  muUh  fortiori^  a  discent  in  the  countrey, 

which  is  matter  of  deed,  shall  not  for  want  of  claime  binde  him 

that  is  in  prison.     And  as  the  argument  ^  minori  ad  nunus  doth 

Vide  Sect.  418.    ever  hold  (as  our  author  hath  alreadie  told  us)  affirmatively,  so 

the  argument  it  majori  ad  minus  doth  ever  hold  nefl;ativc]y,  as 
our  author  here  teacheth  us ;  and  the  reason  hereof  is  this,  quod 
in  minori  valets  valehit  in  majoH ;  et  quod  in  majori  non  valety 
nee  valebit  in  minori, 

''  Seeing  he  could  not  go  out  of  prison,  ^c."  By  this  it  appear- 
eth,  that  a  man  in  prison  by  processe  of  law  ought  to  be  kept 
in  salvdet  arct^  custodid,  and  by  the  law  ought  not  to  goe  out, 
•  though  it  be  with  a  keeper,  and  with  the  leave  and  sufierance  of 
the  gaoler :  but  yet  imprisonment  must  be,  custodia^  et  non  poma ; 
(or  career  ad  homines  custodiendoSf  non  adpumendos  dari  debet. 

Sect. 


(A)  It  dumld  be  mid  to  be  i  majori  ad  minos.  For,  the  argument  ef  Uttleton,  m 
Sect,  438.  it  evidetaiy  tuch ;  and  lord  Coke,  a  few  Unet  farther  on,  tayt,  **  so  the  argu- 
ment ^  megori  ad  minus  doth  ever  hold  negatively,  as  oar  author  here"  (i,  e.  tn  Sect.  438.) 
"  teacheth  us."  Mr,  Ritto  hat  made  an  obtervatioa  to  the  tatne  ^eet.  See  hit  Inir. 
p.  119. 
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Sect.  439. 

TN  the  same  manner  it  seemeth,  where  a  man  is  otU  of  the  realme  in 
the  kirn's  seroicey  for  the  businesse  of'  the  realme,  if  such  a  ofie  be 
disseised  when  he  is  in  service  of  the  king,  and  the  disseisor  dieth  seised,  S^c. 
the  disseisee  being  in  the  kind's  service  (si  tiel  *  home  soit  disseisie  quant 
il  est  en  service  le  roy,  f  et  le  disseisor  morust  seisie,  le  disseisie  esteant 
en  le  service  le  roy),  that  such  discent  shall  not  hurt  the  disseisee ;  but  for 
that  hee  could  not  make  conJtinuall  claime,^  it  seemes  to  them,  that  when 
hee  commeth  into  England  (que  quant  il  ||  vient  en  Engleterre),  he  mai/ 
enter  upon  the  heire  of  the  disseisor,  8fc.  For  such  a  man  shal  reverse  m 
outlawrie  ^  pronounced  against  him  during  the  time  tluii  hee  was  in  the 
kin^s  service,  Sfc.  therefore,  k  mult5  fortiori,  he  shall  have  aid  and  indem- 
nitie  by  the  law  in  the  ot/ter  case,  S^c. 

**0UTqfihe  realme,**  (id  est  J  extra  regnum ;  as  much  to  say,   6  R.  a.  Protect, 
as  out  of  the  power  of  the  king,  of  England  as  of  his  46.   Vide  Sect. 
crowne  of  England :  for  if  a  man  be  upon  the  sea  of  Eneland,  he   '  9^*  440, 441- 
is  within  the  kingdom  or  realme  of  England,  and  within  the  ^^^'  ^p '  3^5- 
ligeance  of  the  king  of  England,  as  of  his  crowne  of  England,  stable's  case. 
And  yet  mtum  mare  is  out  of  the  jurisdiction  of  the   t  Roll.  Abr.* 

[^6071  common  law,  and  within  thet^jurisdiction  of  the  lord  5a8*) 
Y^^  J  admirall,  whose  jurisdiction's  verie  antient,  and  long  Rot  /  ^  5'  ^ 
before  the  reigne  of  Edward  the  third,  as  some  have  Pat  1  |?  jj'  ?" 
supposed,  as  may  appeare  by  the  lawes  of  Oleron,  (so  called,  for  Tempt  £.1. 
that  they  were  made  by  king  Richard  the  first  when  he  was  there)  Avowrie,  193. 
that  there  had  beene  then  an  admirall  time  out  of  minde,  and  by  ^^*  Vascon. 
many  other  antient  records  in  the  reignes  of  Henrie  the  third,  p^?^  ^'  «'  ^' 
Edward  the  first,  and  Edward  the  second  is  most  manifest.  j  pan!  Pat. ' 

1 0  £.  3.    BE.  3.    CoroD.  399.    Staundf.  PI.  Coron.  51 . 

See  hereafter  in  another  case,  which  Littleton  jrat  in  his  chapter  Vide  Sect  677. 
of  Remitter;  there  he  saith,  beyond  the  sea.     This  great  officer  /Hob.  a  13.) 
in  the  Saxon  language  is  called  Aen  mere  alj  (%,  e.)  over  all  the 
sea,  prafectus  maris,  site  classis,  archithalassus:  and  in  antient 
time  the  office  of  the  admiraltie  was  called  custodia  marina 
AngKa,  or  maritimce  Anslia. 

And  note  Littleton  saith  not,  beyond  the  sea,  or  extra  quatuor  3  ^-  3-  Cont. ' 
maria,  for  a  man  reoera  may  be  intra  quatuor  maria,  and  yet  out  Claime,  13. 
of  the  realme  of  England.   But  intra  quatuor  maria,  or  extra,  is  ^    -  3-  4  • 
taken  by  construction  to  be  within  the  realme  of  England,  or 
the  doramions  of  the  same. 

But  here  a  question  maybe  demanded,  What  if  a  man  be  out  of 

the  realme,  and  a  recoverie  is  had  against  him  in  a  praecipe  by  de- 

:  fault,  whether  shall  he  avoid  it  in  a  writ  of  error,  as  well  as  he 

should  do  the  outlawrie,  or  if  he  had  beene  imprisoned  at  the  time 

of  such  recoverie  by  d^ult?    And  it  seemeth  that  he  shall  not 

avoid 

•  home  not  in  L.  and  M.  J  S^c.  added  in  L.  and  M.  and  Roh. 

f  et  le  disseisor  morust  seise,  le  ||  revient^  in  L.  arid  M. 

disseisee  esteant  en  le  servica  le  roy,  §  iMch  is  added  in  L.  and  M.  ^ 

not  in  L,  and  Ml  '  ' 
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avoid  the  recorerie,  fat  by  that  meanes  a  man  ought  be  infinitely 
delayed  of  his  fiediold  and  inheritance  whereof  the  law  hath  so 
great  a  regard.  And  few  or  none  goe  over,  but  it  b  either  of  their 
owne  free  will,  or  by  suit,  for  what  cause  soever;  and  he  is  not  in 
tiiat  CMe  without  his  ordinarie  vemedie,  eidier  by  hiswritof  h^her 
nature,  or  by  a  qubd  ei  deforceat.  But  outlawrie  in  a  persoiian 
action  shall  be  avoided  in  that  case,  quia  de  minimis  nam  curat  lexy 
and  otherwise  he  should  be  without  remedie.  See  Sectkn  437^ 
and  note  the  diversitie  betw^ene  that  case  of  the  imprisonmentj 
and  this  of  being  beyond  sea.  And  Littleton  putteth  the  case 
of  imprisonment^  and  omitteth  the  bdng  beyond  sea  here: 
neither  have  I  seene  any  booke  to  warrant,  that  he  that  is  be» 
yond  sea  shall  in  this  case  aroid  the  recoverie  by  default. 

BiMt.  lib.  6*  ''  In  the  king's  service."   Bracton  shewed  that  the  exceptioo 


fill  40^ 


of  beinff  beyond  sea  is,  quiajuit  in  serviiio  ifomint  regis  ultra 
marcj  vts.  apud  Udem  locum^  and  that  case  is  cleere :  out  you 
shall  heare  the  opinion  of  Bracton  in  the  next  Section,  where 
hee  is  not  in  the  service  of  the  king. 


Sect.  440. 

j^  LSO,  others  have  saidy  that  if  a  man  beaut  of  the  reatme,  though 
"^^  hee  be  not  in  the  king's  service,  if  such  a  man  being  out  of  the  realms 
be  disseised  of  lands  or  tenements  within  the  realme,  and  the  disseisor  die 
seised,  t^e.  tht  disseisee  btingout  of  the  realme,  it  seetneth  unto  themf  that 
when  the  disseisee  conimeth  into  the  realme^  that  he  may  well  enter  vpon 
the  heire  of  the  disseisor  (que  il  poit  •  enter  gur  Theire  le  disseisor),  Ac. 
and  this  seemeth  unto  them  for  two  causes.  One  is,  that  hee  that  is  out 
of  the  reabne  cannot  have  knowledge  of  the  disseisin  made  unto  him  by 
understanding  of  the  law,  no  more  than  that  a  thipg  done  out  of  the  realme 
may  bee  tried  within  this  realme  by  the  oathof  12  men;  f  and  to  conwell 
such  a  man  to  make  continuail  clatme,  which  by  the  understanding  ojthe 
law  can  have  no  knowledge  or  conisance  of  such  diss^n  made  or  £me,  this 
shall  be  inconvenient,  namely,  when  such  a  disseisin  is  done  unto  him  when 
he  was  out  of  the  realme,  and  also  the  dying  seised  was  done  when  he  was 
out  of  the  realme:  for  in  such  case  he  may  not  by  possibiUtie  after  the 
common  presumption  make  continuail  claime ;  but  otherwise  it  should  be  & 
the  disseisee  were  vnthin  the  realme  at  the  time  of  the  disseisin,  or  at  the 
time  of  the  dying  seised  of  the  disseisor. 


Bract  lib.  5.  foL    AND  herewith  the  antient  Uw  of  England  is  agreeable  wi 
^.folf'flK^  Ltttfe^o»,  and  the  law  at  this  day.     So  as  it  is  vetus  4r 

916,317.  ^et.   <^^^*^^M  opinio.    Excusatur  etiam  quis  qubd  dameum 
lib.6.cap.53^3.  »^  non  apposuerit,  ut  si  toto  tempore  UiiMjuit  ultra  r26l71 
13  H.  4.  mare  qudcunque  oceasione.    And  this  is  &o  agreeable  I     a   J 

lViall.6.  with  our  yearebookes(i)-  ^  ■' 

9H.4.3.  ^  ^^ 

S1U.6.    £rror,d7.    asH.ai.    aiU.6.S4.    s6  H.  8.  cap.  18.    5&  8E.6.aip.  11. 

'*No 
*  bien  added  in  L,  and  M.  and  Roh      t  ^c,  added  in  L.  and  M.  and  Roh. 


(i)  The  JVS  MAias  of  the  Mag  may  be  considered  under  the  two-fold 

distinction 
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.     **  No  mor$  than  a  thing  ilone  atU  of  the  realme  may  bee  triid 
wthin  this  reaime  by  the  oath  of\  2  men?*   And  in  this  rule  of  la«r  41  £.  3. «  dfc  3. 
there  is  wariJy  and  truly  put  by  lAitleton,  these  words,  (bv  the 
oathoftwehemenJmeKohighya^wty.  For  by  certificate  a  Uiing  Vide  Sect.  10a. 

done 


distinction  of  the  right  of  jurisdiction^  which  he  exercises  by  his  admiral,  and 
his  right  of  propriety  or  ownership. 

WITH  RtSPECT  TO  THE  RIGHT  OF  JURISDICTION,  tfie  subject  is  elaborately 
discussed  by  Mr.  Selden,  in  his  Mare  Clausum,  a  noble  exertion  of  a  vigorous 
mind,  frau^^t  with  profound  and  extensive  erudition.  In  the  first  part  of  it» 
he  attempts  to  prove,  that  the  ,pea  is  susceptible  of  separate  dominion.  In 
this,  he  has  to  combat  the  opposite  opinion  of  almost  all  the  civilians,  and  par- 
ticularly the  celebrated  declaration  of  one  of  the  Antonines,  (L.  9.  D.  De  Leee 
Khodi4),  *"*  Ego  quidem  mundi  dominus^  lex  autem  maris,  Sfc"  by  which,  the 
emperor  has  been  generally  considered  to  have  disclaimed  any  right  to  the 
dominion  of  the  sea.  For  a  different  interpretation  of  this  law,  Mr.  Selden 
argues  with  sreat  ingenuity.  In  this,  he  is  followed,  in  some  measure,  by 
Bvnkershoock,  in  his  treatise  De  Lege  Rhodid  deJactu^  Liber  Sinpilaris,  in  the 
sd  vol.  of  the  edition  of  his  works  published  by  Vicat,  Col.  Allob.  1761 — 
Mr.  Selden,  in  the  second  part  of  his  work,  attempts  to  show  that,  in  every 
period  of  the  British  History,  the  kings  of  Great  Britain  have  enjoyed  the  ex- 
clusive dominion  and  property  of  the  British  seas,  in  the  largest  extent  of  those 
words,  both  as  to  the  passage  through  and  the  fishing  within  Uiem. — He  treats 
his  subject  methodically,  and  supports  his  position  with  the  greatest  learning 
and  ingenuity. — The  reader  will  probably  feel  some  degree  of  prepossession 
against  the  extent  of  this  claim ;  but  he  will  find  it  supported  by  a  long  and 
forcible  series  of  arguments,  not  only  from  prescription,  from  history,  from  the 
common  law,  and  the  public  records  of  this  country,  but  even  from  the 
treaties  and  acknowledgments  of  other  nations.  Here  he  is  opposed  by  Bynker- 
shoock,  in  his  Dissertatiode  Dominio  Maris^  also  published  in  the  second  edition 
of  his  works.  But  it  will  be  a  great  satisfaction  to  the  English  reader  to  find, 
how  much  of  the  general  argument  used  by  Mr.  Selden  is  conceded  to  him  by 
Bynkershoock.  £ven  on  the  most  important  part  of  the  argument,  the  ac- 
knowledgment of  the  right  by  foreign  princes,  Bynkershoock  makes  him  con- 
siderable concessions ;  '*  Plus  momenti,"  says  he,  '^  adferre  videntur  gentium 
'^  testimonia,  qus  illud  Anglorum  imperium  agnovere.  De  confessionibus 
<«  loquor  non  injuria  extortis,  sed  libere  et  sponte  factis.  Esse  autem  hujusmodi 
*'  quasdam  confessiones,  neutiquam  negari  poterit." — After  this  acknowledg- 
ment, corroborated  as  it  is  by  other  arguments  used  by  Mr.  Selden,  many  wfli 
think  his  positions  completelv  estabbshed.  The  chief  objection  madfe  by 
Bynkershoock,  to  the  right  of  the  crown  of  England  to  the  dominion  of  the 
sea  is,  the  want  of  uninterrupted  possession,  as  he  terms  it,  of  that  dominion* 
*'  So  long  as  a  nation  has  possession  of  the  sea,  just  so  long,"  says  Bynker- 
shoock, ''  she  holds  its  dominion.  But  to  constitute  this  possession,  it  is  ne- 
**  cessary  that  her  navies  should  keep  from  it  the  navies  of  all  other  nations, 
«  and  should  themselves  completely  and  incessantly  navigate  it,  avowedly  in 
'*  the  act  or  for  the  purpose  of  asserting  her  sovereignty  to  it/'  This,  he  con- 
tends, has  not  been  done  by  the  English;  on  this  ground  therefore  he  objects 
to  their  right  of  dominion  of  the  English  sea ;  and  on  the  same  spround  he 
objects  to  the  right  of  the  Venetians  to  the  dominion  of  the  Adriatic,  and 
to  the  right  of  the  Genoese  to  the  dominion  of  the  Ligustic.  But  this  seems 
carrying  the  matter  too  far.— If  it  be  admitted,  (of  which  there  unquestionably 
are  many  instances),  that  the  sovereign  power  of  a  state  may  restrain  her  own 
subjects  from  navigating  particular  seas,  she  may  also  engage  for  their  not 
doing  it,  in  her  treaties  with  other  nations.  It  can  never  be  contended,  that, 
after  audi  a  treaty  ie  entered  into,  the  acta  of  poesessioBymentioBed  by  Bvnker- 

Y  4 '  snoock, 


26 1  .a.]       Of  CoBtinuall  Claime.    L.  3.  C.  7-  Sect.  440. 

^Ant.  74  a.)  done  beyond  sea  may  be  tried,  as  IMtleion  himselfe,  Sect.  102, 
(4  Inst  1 33.)  hath  set  downe.  And  all  matters  done  out  of  the  realme  of  Eng-* 
1 1 H^  ^Ia  ^  ^*"^^  concerning  war,  combate,  or  deeds  of  armes,  shall  bee  tried 
48  £.  3!  d  &  3.    ^°^  determined  before  the  constable  and  marshaJl  of  Enffland, 

before  whom  the  triall  b  by  witnesses,  or  by  combate,  and  their 
proceeding  is  according  to  the  civill  law,  and  not  by  the  oath  of 
twelve  men,  as  LiUleton  here  speaketh. 


This 


shoock,  are  necessary  to  give  it  effect  and  continuance,  unless  this  also  makes 
a  part  of  the  treaty.  It  is  sufficient,  if  the  acts  of  possession  are  so  often  re- 
peated as  is  necessary  to  prevent  the  loss  of  the  right  from  the  want  of  exer- 
cise of  it.  In  those  cases,  therefore,  where  the  treaty  itself,  establishing  the 
exclusive  dominion,  of  which  we  are  speaking,  is  produced,  the  continued  and 
uninterrupted  possession  mentioned  by  Bynkenuioock  cannot  be  necessary. 
But  public  rights,  evenjthe  most  certain  and  incontestable,  depend  often  on  no 
other  foundations  than  presumption  and  usage.  The  boundaries  of  territories 
by  land  frequently  depend  on  no  other  title.  Then,  if  Bynkershoock  be  right 
in  his  position,  that  the  sea  is  susceptible  of  dominion,  ahould  not  mere  pre- 
scription and  usage  in  this,  as  in  any  other  case,  be  sufficient  to  constitute  a 
right  ?  Upon  what  ground  are  the  continued  and  uninterrupted  acts  of  pos- 
session, mentioned  by  Bynkershoock,  required  to  constitute  a  title  in  this, 
more  than  in  any  other  case  of  public  concern  ? — If  this  be  thought  a  satis- 
factory answer  to  the  objection  made  by  Bynkershoock,  the  remaining  differ- 
ence between  him  and  M r.'Selden,  respecting  the  right  of  the  British  monarch 
to  this  splendid  and  important  royalty,  will  be  inconsiderable. — It  is  to  be 
added,  that  Mr.  Selden's  treatise  was  thought  so  important  to  the  cause,  in 
support  of  which  it  was  written,  that  a  copy  of  it  was  directed  to  be  deposited 
in  the  admiralty.  Those  who  wish  to  procure  it  in  an  English  translation, 
should  prefer  the  translation  published  in  1633,  by  a  person  under  the  initiab 
of  J.  H.,  to  that  by  Marchemont  Needham.  On  this  subject,  (with  the  ex- 
ception of  sir  Philip  Medows),  subsequent  writers  have  done  little  more  than 
copy  from  Selden.  The  subject,  however,  is  far  ftom  being  exhausted.  The 
system  adopted  by  sir  Philip  Medows,  in  his  Observations  concerning  (he  Do- 
minion and  Sovereignty  o/*  the  SecLS^  printed  in  1689,  is  more  moderate  than 
Mr.  Selden's. — He  caJls  in  question,  at  least  indirectly,  a  material  part  of 
Mr.  Selden's  positions,  and  places  the  right  of  the  kings  of  England  to  the 
dominion  of  tne  sea  upon  a  much  narrower  ground.  He  confines  it  to  a  right 
of  excluding  all  forei^  ships  of  war  from  passing  upon  any  of  the  seas  of 
England,  without  special  license  for  that  purpose  first  obtained ; — in  the  sole 
marine  Jurisdiction  within  those  seas ;  and  in  an  appropriate  fishery.  He 
denies  that  the  salutation  at  sea,  by  the  flag  and  top-sail,  nas  any  relation  to 
the  dominion  of  the  sea;  and  he  asserts,  that  it  was  never  covenanted  in  any 
of  the  public  treaties,  except  those  with  the  United  Netherlands,  and  never 
in  any  of  these,  till  the  year  1654;  he  contends  it  is  not  a  recognition  of 
sovereignty,  but  at  most  an  acknowledgment  of  pre-eminence.    His  treatise  iis 


**  and  though  Mr.  Selden's  Mare  Clausum  is  a  learned  and  ingenious  work^ 
•*  and  will  be  ever  popular  with  Englishmen,  yet  sir  Philip  MedoWs's  rules, 
'<  for  ascertaining  the  limits  of  the  sea,  seem  to  be  founded  on  more  solid  and 
V  prudential  reasons,  than  Mr.  Selden  has  offered,  in  his  book.  Thomas 
' "  Parker,  1 4  Sept.,  1 744." 

With  respect  to  THE  KING'S  RIGHT  OF  PROPERTY  OR  OWTfETtSHIP,  it  is 
so  fully  discussed  by  lord  Hale,  in  his  excellent  treatises  deJure  Marisy  arid 
de  Pprtuhiis  Maris,  published  by  Mr.  Hargrave,  that*  little  mor6  b  nec&skiy 

m 
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This  rule  here  rehearsed  by  LiUletonf  is  worthy  of  explication  (Doc.  pia.  209.) 
If  an  alien  (for  example  borne  in  France)  brin^  a  reall  action, 
and  the  tenant  plead  that  the  demandant  is  an  alien  borne  under 
the  obedience  of  the  French  king»  and  out  of  the  leigeance  of  the 

king 
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in  this  place,  than  to  state  a  few  of  the  leading  positions  of  that  distineuislied 
writer. — It  may,  however,  be  useful  to  premise,  that  where,  in  inquiries  of 
this  kind,  it  is  said,  that  a  person  is  entitled  to  the  nsht  or  property  in 
question,  6y  common  rights  but  that  it  mat/  belong  to  anotner,  it  is  intended, 
to  say  that  the  right  or  property  in  question  is  by  the  common  law  annexed 
to  the  particular  capacity  of  the  party,  or  to  some  property  of  which  he  is 
owner ;  yet  that  it  is  not  so  inseparably  or  inalienably  annexed  to  this  capacity 
or  ownership,  but  that  the  party  may  transfer  it  to  another.  So  that  in  all  these 
cases  tlie  presumption  is  in  favour  of  him,  to  whom  the  right  or  property  is 
said  to  belong  by  common  right ;  yet  this  does  not  exclude  the  possibility  of 
its  belonging  to  another.  To  another,  therefore,  it  may  belong ;  but,  if  he 
claims  it,  he  must  prove  his  title  to  it.  On  the  other  hand,  the  party  to. 
whom  it  belongs  of  common  right  is  under  no  obligation  of  showing  his  title  to 
it ;  to  him,  in  the  intendment  of  the  law,  it  belongs,  till  there  is  a  proof  of 
the  contrary.  To  exemplify  this  doctrine,  the  lord  of  a  manor  is  lord  of  the 
soil  of  the  manor  of  common  right ;  that  is,  if  it  be  admitted  or  proved  that 
he  is  lord  of  the  manor,  his  right  to  the  soil  so  far  necessarily  follows,  that 
it  is  not  incumbent  on  him  to  produce  any  proof  of  it.  He  may,  therefore, 
of  common  right,  die  for  gravel,  unless  it  is  to  the  prejudice  of  his  tenants. 
But  this  right  is  not  msqiainible  or  inalienable  from  the  seigniory.  The  lord 
may  grant  it  to  the  tenants ;  to  the  tenants,  tlierefore,  it  mat/  belong.  But  if 
they  claim  it,  it  is  incumbent  on  them  to  prove  their  title  to  it.  There  are  two 
ways  of  doing  this ;  one  by  showing  the  grant  from  the  lord ;  the  other  by. 
prescription ;  that  is,  by  proving  an  immemorial  usage  of  it,  which,  in  the  eye 
of  the  law,  always  pre-supposes  a  erant.  Now,  prescription  is  shown  by  pro- 
ducing repeated  and  unequivocal  mstances  of  die  immemorial  usage  or  exer- 
cise of  the  right  contended  for.  The  tenants,  therefore,  in  the  case  we  have 
mentioned,  if  they  cannot  produce  the  original  grant,  must,  to  make  out  their 
title  to  dig  for  gravel,  produce  repeated  and  unequivocal  instances  of  their 
having  done  it  immemorially.  If  tney  do  this,  they  establish  their  title.  But, 
thouf^  the  lord  be  not  called  upon,  m  the  first  instance,  to  prove  his  title  to 
the  nght  in  question ;  yet,  when  it  is  claimed  by  others,  he  may  disprove  their 
claim,  by.  showing  he  has  done  acts  inconsistent  with  it.  llius,  if  on  the  one. 
hand,  the  tenants  can  prove,  by  repeated  instances,  that  they  have  exercised' 
the  right  in  question  of  digging  for  gravel,  the  lord  may,  on  tlie  other,  show 
that,  in  all  or  a  considerable  number  of  these  instances,  the  parties  have  been 
presented  at  his  court,  or  otherwise  punished  for  the  acts  m  question  ;  and 
this  may  destroy  the  effect  of  the  evidence  in  their  favour  arising  from  the 
instances  adduced  by  them*  In  the  same  manner,  the  lord  may  show  that 
they  have  dug  only  in  one  particular  spot  of  the  waste,  at  particular  times,  or 
for  a  particular  purpose ;  by  this,  he  may  circumscribe  their  right,  as  to  the 

Elace,  time  and  manner  of  its  enjoyment. — In  cases  of  this  nature,  it  sometimes 
appens,  that  the  party  claims  to  be  exempted  from  an  obligation  or  servitude 
to  which,  of  common  right,  he  is  subject.  To  establish  this,  he  must  either 
produce  the.  release  of  the  right,  or  produce  that  kind  of  evidence  which  will' 
establish. a  presumption  that  it  was  released,  thpueh  the  instrument  by  which 
it  was  released  cannot  be  produced*  Non-user  is  one  of  the  circumstances 
most  frequently  urged  to  establish  the  presumption  of  a  release. -rBut  here^ 
an  important  distinction  is  to  be  made,  between  those  cases,  where  non-user  is 
brought  as  a  bar  under  the  statutes  of  limitation,  apd  tbose^  where  it  is  brough't 
te  evidence  t^.ipnoVie^  rdeas^.  In^the  &rst'.ca8c,  it  is  ^  abt^alutc  bar  tp  tlie 
•'•:•(  claim. 
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mK.  9.  l^ing  of  Engittid ;  shall  thii  case  want  triall  because  the  matter 

ATerment,  34.  alleaged  is  out  of  the  realme  ?  then  by  the  fiction  of  this  plea*  no 

*7  ^^*  ^  demandant  shall  recover;  therefore  in  this  case  die  demandant 

16  £.  1  it  *^^  ^^Vf  ^^  ^^  ^'^  borne  at  such  a  place  in  England^  within 

7H.6.15.  ilts.  4.  6H.7.6.  7H.7.8.  F.N.B.196.  s9AM.11.  13E.1. 
Jliofd.  47.  IS  U.  3.  ibid.  65>  lib.  7.  fol.  s6, 37.  Cnlviii'a  cate.  li.  6.  t  47. 
Ikmdaie'i  caae. 

the 


claim,  and  ^ere,  the  strongest  evidence  of  the  previous  existence  of  the  right 
is  of  no  avail ;  in  the  i^ond,  it  is  only  ar^mentative  evidence  of  the  snpposied 
release  of  the  right,  and  like  all  other  evidence,  may  be  repelled,  by  stronger 
evidence  to  the  contrary.— It  should  also  be  observed  that,  though  it  is  said, 
that  prescription  pre-supposes  a  grant,  and  non-user  pre-supposesareleaae,  it 
is  not,  that,  strictly  speaking,  tl^  courts  alwavs  in  these  cases  really  believe 
that,  such  a  grant,  or  such  a  release,  are  actually  executed ;  but  because,*  ibr 
the  sake  of  the  general  principle  of  quieting  possessions,  they  will  not  permit 
diem  to  be  disturbed  by  claims  long  dormant,  and  dierefore  determine  in  the 
same  manner  as  they  would  determine,  if  the  very  instrument  of  grant  or 
release  were  produced.  The  principles  of  which  we  have  here  endeavoured 
to  give  on  outline,  are  to  be  found  in  the  cases  of  the  mayor  of  Kingston 
upon  Hull  V.  Homer,  Cowp.  lofl.  and  Eldridge  c*.  Knott,  ib.  si 4. — -Lord 
Mansfield's  arguments  in  delivering  the  judgment  of  the  court  in  these  cases^ 
as  they  are  reported  by  Mr.  Cowper,  aflord  a  striking  display  of  the  compre- 
hensive and  luminous  understanding,  the  beautiful  arrangement,  and  the 
familiar,  but  elegant  enunciation  of  the  most  refined  and  complex  doctrinea 
of  the  law,  for  wnich  he  was  so  deservedly  eminent. 

This  being  premised ; — foith  respect  to  the  propriety  or  omnership  of  the  sea, 
and  its  soil,  may  be  considered  under  these  three  distinct  divisions,  the  high 
seas,  the  shore  or  the  land  between  high-watermark  and  low«water  mark,  imd 
the  soil  and  franchise  of  ports.— 

As  to  the  high  seas  and  their  soil ;  the  right  of  fishing  in  the  sea  and  its 
creeks  and  arms,  is  originally  lodged  in  the  crown,  as  the  right  of  depasturing 
is  originally  lodged  in  the  owner  of  the  waste  whereof  he  is  lord  ;  the  king  has 
therefore,  of  common  rights  the  primary  right  of  fishing ; — ^yet  the  people  of 
England  have  also,  by  common  right,  a  liberty  of  fisliing  in  the  sea  and  its 
creeks  or  arms,  as  a  public  common  of  piscary.  Yet,  in  some  cases,  the  king 
may  enjoy  a  propriety  exclusive  of  their  common  of  piscary.  He  also  fnay 
grant  it  to  a  subject,  and  consequentl;^  a  subject  may  ne  entitled  to  it  by  pre- 
scription.   (Lord  Hale,  de  Juris  Maris,  pase  11.) 

As  to  the  soU  between  high-vfoter  mark  ana  loW'toater  marky  at  ordinary  tides, 
this  of  common  right  belongs  to  the  kin^. — It  may  however  belong  to  a  subject, 
by  grant  or  prescription.  Sometimes  it  is  parcel  of  the  adjacent  manor :  Some- 
times of  the  adjacent  vill  or  parish :  Sometimes  it  belong^  to  a  subject  in  gross : 
Still  however  it  belongs  of  common  right  to  the  king :  It  is  therefore  incumbent 
on  the  subject  to  prove  his  riffht.  .  Tnis  may  be  done  by  producing  the  grant. 
(Hale,  ib.  ch.  4,  5,  6.  Sir  Henry  Constable's  case,  5  Rep.  107.)  But  as  it 
is  part  of  the  possessions  of  the  crown,  jure  coronse,  it  does  not  pass  by  general 
words ;  and  Uierefore  to  establish  a  right  to  it  under  the  ^rant,  it  must  contain 
such  words,  as  either  expressly  or  by  necessary  implication  convey  the  soil. 
— If  the  grant  cannot  be  produced,  it  can  no  otherwise  be  proved,  than  by 
prescription,  Uiat  is,  as  we  observed  before,  by  repeated  unequivocal  and 
immemorial  usage.^ 

As  to  portSy  there  is  a  very  material  and  important  distinction  between  the 
IhoiGhise  of  a  port  and  the  property  of  its  soil. — As  to  the  franchise ;  by  the 
common  law,  a  port  is  the  onhr  place  where  a  subject  is  permitted  to  unlade 
cultomable  goo&.— This  privnege  constitiiles  what  is  caHed  the  fhinchise  ef 

a  port. 
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die  king's  leigeanee,  and  hereupon  a  jury  of  1 9  diiB  be  dfarged, 
and  if  thej  have  sufficient  evidence-that  nee  was  borne  in  France, 
or  in  any  other  place  out  of  the  realme,  then  sliall  they  fSnde  that 
hee  was  borne  out  of  the  king's  alleageance ;  and  if  they  have 
aufteieiit  evidence  that  he  was  borne  in  England^  or  Ire* 
landy  or  Jems^, .  or  Jersey^  or  elsewhere  within  the 

[^6lT1  ^'"^'^  *^  obedience,  they  shall  finde  that  he  was  born 
•  M  within  the  king's  leigeance.  And  this  hath  ever  beene 
the  pleading  and  manner  oftriall  in  that  case.  And  so 
it  is  in  the  case  that  UttUion  here  putteth,  if  a  man,  in  avoydance 
of  a  fine  or  a  discent,  alleaffe  that  he  was  out  of  this  realme  in 
&uune,  at  the  time  of  levymg  of  the  fine,  and  at  the  time  of  the 
disseisin  and  discent,  the  adverse  party  may  alleage  that  he  was 
at  such  a  place  in  England,  &c.  whereupon  issue  shall- be  taken, 
and  then  in  evidence  he  may  prove  that  he  was  out  of  the 
realme,  &c.  which,  upoxi  sufficient  evidence,  the  jurie  ought  to 
linde.  And  in  bodi  Uiese  cases  and  the  like,  in  a  special  verdict 
the  jury  may  finde  that  he  was  borne  beyond  sea,  or  was  beyond 
sea  at  that  time,  &c. 

The 

a  port.— To  create  the  franchise  of  a  port  is  part  of  the  royal  prerogative. 
But  this  does  not  in  anywise  affect  the  propriety  of  the  soil.  It  may  be  con- 
sidered as  a  striking  instance  of  the  respect  of  the  law  of  England  for  private 
property,  that  though  it  intrusts  the  king  with  the  prerosative  of  originating 
ports,  and  though  the  use  of  the  adjacent  soil  b  essentiiuly  necessary  to  the 
existence  of  a  port,  the  law  does  not  permit  the  king  to  take  any  part  of  the 
soil  from  the  owner ;  so  that,  if  the  soil  is  not  the  property  of  the  king,  it  ia 
necessary  to  secure  the  property  of  the  shore  beforehand,  n>r  the  purposes  of 
the  port.  The  franchise  belongs  to  the  kin^  of  common  right,  but  by  charter 
or  prescription,  it  may  be,  and  frequently  is,  the  ri^ht  of  the  subject. — Hie 
soil  generally  belong  to  the  owner  of  the  port ;  but  it  is  going  too  far  to  say, 
that  it  belongs  to  him  of  common  right.—- The  mere  grant  of  ajport  would 
not  in  a  modem  charter  pass  the  soil,  but  perhaps  it  would  be  sufficient  in  an 
ancient  charter,  to  pass  it,  if  no  evidence  to  the  contrary  could  be  shown, 
and  it  certainly,  would  be  considered  as  sufficient  to  pass  it  in  an  ancient 
charter,  if  accompanied  with  the  additional  circumstance  of  immemorial  usaae. 
— Having  thus  shown  in  whom  the  soil  of  the  shore  and  of  ports  belongs  by 
common  right,  it  remains  to  state  sucdactly  the  nature  of  the  evidenoe  by 
which  the  risht  to  it  may  be  proved  to  exist  in  another.  It  may  be  done 
by  showing  that  he,  and  those  under  whom  be  claims,  have  immemorially^ 
fifequently,  and  without  restriction  to  any  part  of  the  soil,  dug  gravel,  fetched 
airay  sea  weed  or  sand,  or  embanked  against  the  sea.  If  it  be  daimed  to 
be  part  of  a  manor,  the  right  of  commonage  for  the  cattle  of  the  lord  and 
the  tenants,  the  prosecution  and  punishment  of  purpreetures  in  the  court  of 
-a  manor,  its  being  included  in  the  perambulations,  and  every  other  act  by 
which  the  right  to  the  soil  of  inland  property  is  established,  may  be  given  in 
evidenoe  in  support  of  it  The  right  to  wreck  tf  the  sea  or  royiu  fidi  by 
prescription,  infra  manerium,  is  a  strong  presumption  for  the  shore's  beinff 
pared  of  the  manor ;  lord  Hale's  expression  is  very  strong-*''  Perchance, 
says  his  lordship, ''  the  shore  is  parcel  almost  of  all  such  manors  as  by  pre* 
^'  scription  have  royal  fish  or  wrecks  of  the  aea  within  their  manor.''  lb.  97* 
•-*Biit  it  should  be  observed,  that,  though  wreck  frequently  is  pared  of  a 
nanor,  it  is  a  royd  franchise.  Like  other  royd  franchisee,  it  belongs  ef 
common  right  to  the  crown.  But  by  grant  of  ptescriptioa  it  may,  and  in  fkct 
frequently  does,  belong  to  a  subject,  sometimes  in  gross,  but  oftaier  as  parad 
^  ^"  manor,  parish,  or  vill  adjacent  to  the  8ea.^[Note  305.] 
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(7  Rep.  96, 37.       The  statute  of  95  E.  3,  de  prodUionUnu^  doth  declare,  that  it  is 
Calr.  case.)        treason  by  the  common  law  to  adhere  to  the  enemies  of  the  king 

within  the  realme,  or  without,  if  hee  bee  thereof  proveablement 
attaint  of  overt  fact,  and  that  he  shall  forfeit  all  his  lands,  &c.  A 
'  man  must  not  imagine  that  seeing  by  the  common  law  declared 
bj  authority  of  parliament,  that  adhering  to  the  king's  enemies 
without  the  realme,  is  high  treason,  and  that  the  delinquent  majr 
be  attainted  thereof,  &c.  that  this  diould  want  triall,  for  then  the 
judgement  of  the  common  law,  and  declaration  of  the.  parliament, 
should  be  illusory,  which  no  well  advised  man  will  thinke  in  a 
matter  of  so  great  consequence.  But  certaine  it  is,  that  for  ne« 
cessitie  sake,  the  adherencie  without  the  realme  must  be  alleased 

5  A.  d.  TriaU^4.  in  some  place  within  England.    And  if  upon  evidence  they  shall 

finde  any  adherencie  out  of  the  realme,  they  shall  finde  the  delin* 
quent  guilty.    But  most  commonly  they  indited  him  (if  he  had 
lands)  in  some  county  where  his  lands  did  lie,  that  were  to  be  for- 
feited ;  and  this,  as  appeareth  in  our  bookes,  was  the  common  use. 
[*]  35  H.  8.        And  so  it  is  declarea  by  the  statute  [*]  of  35  i/.  8,  and  that  it  shall 
cap.  a.      ^        be  tried  by  twelve  men  of  the  countie,  where  the  king's  bench 
Ft  Omt^*^  *       shall  sit,  and  be  determined  before  the  justices  of  that  bench,  or 
(Cro.  Gansaa.)  ^^  before  such  commissioners,  and  in  such  shire  of  the  realme, 

as  shall  be  assigned  by  the  kine's  majestie's  commission,  and  this 
statute  for  this  point  remaines  m  force  at  this  day,  and  so  it  was 
[«]  33  Elic.  resolved  [a]  bv  all  the  judges  in  my  time,  viz.  in  33  Eliz,  in  the 
case  Onirie.  case  of  Orurcie,  And  anno  [b]  34  EUz.  in  sir  John  Perot* f  case 
N  34  £|is-  done  in  Ireland,  for  that  is  out  of  the  realme  of  England,  and  the 
Peroti!  case  [c]  in  Mich,  ig  4"  ao  EUz,  was  utterly  denied,  and  sir  CAm- 

[c]  Mich.  19       topher  Wray  himseOe  (who  is  supposed  to  give  his  opinion  in  that 

6  20  Elia.  case)  protested  that  he  never  save  any  such  opinion,  but  did  hold 
?*%'i^fi**ft  ^  ^®  contrary.  When  part  ofthe  act,  especially  the  originidl,  is 
48^£  q  ft  done  in  England,  and  part  out  of  the  realme,  that  part  that  is  to 
11  H.  7. 16.  ^®  performed  out  of  the  realme,  if  issue  be  taken  thereupon, 
I  It  3. 4.          shall  be  tried  here  by  19  men ;  abd  those  twelve  men  shall  come 

out  of  the  place  where  the  writ  is  brought.     For  example, 

(which  ever  doth  illustrate)  it  was  covenanted  by  indenkire,  by 

charter  party,  that  a  ship  should  sayle  from  Blackney  haven  in 

Norfolke,  to  MuHrel  in  Spaine,  and  there  remaine  by  certaine 

dayes. 

(1  Roll.  53a.  ^°  ^^  action  of  covenant  brought  upon  this  charter  party,  the 

Hob.  1 1.  4  Ins.  indenture  was  alleaged  to  be  made  at  Thetford  in  the  county  of 

138. 140, 141.     Norfolke,  and  upon  pleading,  the  issue  was  joyned,  whether  the 

s'd^*^*^'  **         ^^  ^^P  remained  at  Muttrelin  Spaine  by  the  said  certaine  dayes. 

Lilt.  700. 710.      -^^^  ^^  ^^  adjudged  that  Uiis  issue  should  be  tried  at  Thetford^ 

^o!)  where  the  action  was  brought,  because  there  the  contract  tooke 

Patch..  a8  Eiia.    his  originall  by  making  of  the  charter  partie,  and  so  hath  it  beene 

in  action  de         often  Mjudged  in  sudi  like  case. 

KvMe^L"con-  ^^  obligation  made  bejrond  the  seas  may  be  sued  here  in  Eng- 
tftant^  pi.  &  ^^»  ^^  "wnax  place  the  plaintife  will.  What  then  if  it  beare  date 
HughgjD  de-  at  Bourdeaux  in  France j  where  shall  it  be  sued  ?  And  answer  is 
fendant  in  the  made,  that  it  may  be  alleaged  to  be  made  in  quodam  loco  vocat* 
li'fi'f^'^^  Bt^rcfeattjr  in  Francey  in  Islington  in  the  county  of  Middlesex,  and 
Dowdaie^J  case.  ^^^  ^^  ^^^^  ^^  tried,  for  whether  there  be  such  a  place  in 
Vid.3aH.6.35.  Islington  or  no,  is  not  traversable  in  that  case.  These  points 
48  £.  3. 3.  are  necessary  to  be  knowhe  in  respect  of  the  variety  of  opinions 

'  v^'  ^'Xtw  ^°  ^^^  bookes.  And  of  these  thus  much  shall  suffice,  and  now 
gaUon,*  IS  ^  Littleton  worthy  to  be  heard. 

(»j-Gra.'.7«.»  •Sid;a38i    Hob.  11.)  •      '     ■  ....... 

-  .  •    ^^'^By 
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<<  By.  understanding  of  the  lavoJ*     VidCf  for  intendement  of  Intendement 
law,  Sect.  99,  loo,  no:  393.  377.  393.  406.  367.  463,  463,  o^'»^- 
&c.  439-  ^ 

Vide  Sect.  269. 
<<  TJiis  shaU  be  inconvenient.''      Here  also,  as  hath  beene 
often  said,  appeareth,  that  argumentum  ah  inconvenienti^is stroxxg 
in  law  (A). 

/'  Oihervoise  it  should  be  if  the  disseisee  toere  ivUhin  the  realme 
at  the  time  of  the  disseisiny  SfcJ*  So  as  if  a  man  be  disseised  before 
he  goeth  over  sea,  or  commeth  into  the  realme  againe  before 
the  discent,  tlie  discent  shall  take  away  his  entrie. 

pCSri  ^  Sect.  441. 

j4N0  THE  R  matter  they  alleage  for  a  proofs  that  before  the  statute 
-^  afkitig  Edward  the  Imrd,  made  the  34  yeare  of  his  reigne  (devant 
le  statute  fait  en  le  temps  deroy  £•  3.  crn*  34.  cetp.  16,  de  son  raigne), 
by  which  statute  non-claim  is  onsfed,  Sfc.  the  law  was  such,  that  if' a  fine 
were  levied  ofcertaine  lands  or  tenements,  if  any  that  was  a  stranger  to 
the  fine  haa  right  to  have  and  to  recover  the  same  lands  or  tenements,  if 
he  came  not  and  made  his  claime  thereof  within  a  yeare  and  a  day  next 
after  the  fine  levied,  he  shall  be  barred  for  ever,  quia  dicebatur  qu6d  finis 
nnem  litibus  imponebat.  (B)  And  that  law  was  such,  it  is  proved  by  the 
statute  of  West,  the  a.  De  donis  conditionalibus,  where  it  is  spoken  if 
the  fine  bee  levied  of  tenements  given  in  the  taile,  S^c.  qu5d  finis  ipso 
jure  sit  nullus,  nee  habeant  heeredes,  aut  illi  ad  quos  spectat  reversio 
(licet  plenae  sstatis  fnerint  in  Angli&,  et  extra  prisonam)  necessitat'  ap- 
ponere  clameuin  suum,  t  &c-     So  it  is  proved  that  if  a  stranger  that 

hath 

*  34*  cap.  16,  not  in  L.  and  M.  or  t  See.  not  in  L.  and  M.  or  Roh. 

Roll. 


(A)  See  ante  66.  a.  and  note  i  there. 

(B)  Upon  this  tection  of  lAttleton,  Mr.  lUuo  obterva,  that,  **  it  is  plainly  coatr«dictory 
and  unintelligible,  according  to  the  present  reading."  And  nfier  eidng  the  tatlie  tection 
asfitir  OS  the  vordt  **  Soitii  proved,  Sfc."    Mr.  RUto  argues  tftus ;  "  ^010,  in  thtfint  place, 

U  is  not  intended  to  prove  that  b^'ore  the  statute  34  £.  IIL  the  stranger  to  a  fine,  vho  . 
made  not  his  claim  within  a  year  and  a  day,  vms  for  ever  barred,  Sjc. ;  but,  on  the  con- 
trary, that  if  such  stranger  was  out  of  the  realm,  at  the  time  of'  the  fine  levied,  Sfc*  'he 
was  not  barred,  though  he  made  not  his  claim,  j^.  And,  secondly,  as  the  law  is  here 
stated,  in  the  preceding  part  of  the  section,  it  is  not  proved  by  the  words  of  the  statute 
*'  de  donu,  S^c.  but  the  very  reverse  is  proved.  In  order  then,  to  restore  this  section,  as 
we  may  presume  it  to  have  been  origiTUtUy  toritten  by  Littleton,  I  should  read  as  foUaws  ; 
'  Another  matter  they  allege  for  proof,  (if  the  allegation  contained  in  sect,  440,  that  a 
disseinn  and  descent  shall  not  bhid  the  disseisee  who  is  out  of.  the  realm  at  the  time,  ifc.) 
vis.  that  brfore  the  statute  rf King  Edward  HI.. made  the  ^tk  year  tfhis  reign,  {by  which 
".^statute  non-claim  is  ousted,  ^c.)  the  law  was  smch,  that  '^  any  that  was  a  stranger  to 
'*  ihefint,  had  right  to  have  and  recover  the  same  lands  and  tenements,  ^he  came  not  and 
"  mtiuib  his  cUum  tliernf  within  a  year  and  a  day  next  afler  the  fine  levied,  he  was- for  ever 
"  barred  ; "  qaia  dicebatur  (|udd  finis  finem  htibus  imponebat.  **  Ha  if  he  were  oat 
"  of  the  realm  at  the  time  ef  the  fine  levied,  8fc.  or  in  fnrison,  or  not  ^  fiUl  age,  he  was 
"  not  barred,  althoueh  he'  made  not  his  claim,  &c.  And  that  the  law  was  such,  is  proved 
"  by  the  statute  of  West,  3.  de  donis,  &c." — See  Mr.  Ritso's  Inir,  p.  108,  1 09. 

7ne  tffect  of  Time,  in  barring  legal  remedies  and  cof^erring  tUla,  is  exeUently  shown, 
in  the  argument  of  the  Master  ^  the  Rolls  m  Bedford  r.  Wade,  17  Ves,  jwn.  87.  not 
only  in  respect  to  the  point  then  under  the  consideration  of  the  court,  but  also  m  respect  to 
the  general  operation  oflens^h  of  possession,  as  a  bar  under  the  statute  of  limitation,  and  as 
affording  a  presumption  infawmrofright.  On  these  points,  the  cases  ifEldridgt  r,  Knott, 
CouTp.  314.  and  the  Mayor  rf  Kingston  upon  HtUl  v.  Homer,  ib,  103.  maif  also  be  usefvUy 
consulted. 
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kath  fighi  nnie  tki  iemmt^if  if  he  were  out  <^ihe  reabm  at  the  time  of 
ike  fine  leaded,  Ifc.  ehall  have  no  dammage^  though  that  heemade  mot  kU 
elaim,tfc.  though  that  such  fine  was  maiter  of' record :  by  greater  reason 
it  seemeth  unto  them^  that  a  disseisin  and  dtscent  tltat  is  matter  in  deed, 
shall  not  so  grieve  him  that  was  disseised  when  he  was  out  of  the  realme 
at  the  time  of  that  disseisin,  and  abo  at  the  time  that  the  disseisor  died 
seised,  S^c.  but  tliat  he  may  well  enter ,  notwithstanding  such  discent^- 

34E.S'Cftp.  16.  TT^^^  ^t  appeareth,  what  the  common  law  was  before  the 
rAiit.li^b.)  '  ^^  statute,  for  non-clajme  upcm  a  fine  levied.    But  now 

4  H.  7.  cap.  ft4.  since  Littleton  wrote,  by  the  statute  of  4  H.  7,  five  yeares  after 
See  M  well  thia  proclamations  made  upon  the  fine  are  given  to  him  that  right  hatli 
'tttateof  ^  H.8  ^  ™^6  his  claime,  or  pursue  his  action,  where  the  common  law 
*  36.  well  '  ^^^  ^^™  ^^^  ^  veare  and  a  day.  But  this  statute  of  4  H,  7« 
expoooded  in  extends  only  to  fines,  and  not  to  non-claime  upon  a  judgement  in 
ray  Reporti.  a  writ  of  risht,  and  therefore  the  said  statute  of  34  £.  3.  here 
fll^iu*  ^  ^id  ^^^  ^  Lrttletonf  which  ousteth  non-claime  only  to  fines  levied, 
Siei^r^Qm7  ^^^^^^^^  ^^^  ^o  a  judgement  in  a  writ  of  right  at  this  day^  and 
lib.  1.  fel.  96,97,  therefore  the  common  law  in  that  case  renuuneth  to  this  day,  t». 
m  SheHey't  that  daime  must  bee  made  within  a  yeare  and  a  day  after  judg«* 
cue.  lib.  d.  foL  ment  (1).  Also  if  a  fine  be  levied  without  proclamations,  or 
^  ^lb^*fol'  ^^^^^  *^  many  as  the  law  requireth,  then  tne  statute  of  noii- 
iqo.  Lecibford'f   <^ine  doth  extend  to  such  a  fine. 

case.  lib.  9.  foL  139, 140, 141.  Beaaiaond't  cue.  lib.  10.  (ol  49.  b.  Lampot'tcue, 
aud  99.  a.  lib.  9.  Ibl.  105,  106.  Margaret  Podger't^uue.  Lib.  5.  fol.  124.  Saffyn'a 
cate.  Lib.  10.  9^,  97.  Sejmoor's  ease.  Lib.  S.  M.  79.  Grosleye'acase.  Db.  11. 
foL  6^  71. 78.  Pi.  Con.  in  Sinitb's  and  StapL  case,  and  in  Stowc'^s  case,  and  Howel'a 
case,  and  GlaaHl.  IL  13.  cap.  11.  Bract  435.  Fleta,  lib.  0.  cap.  53.  Brit  816. 
(4  H.  7.  c.  «4.    3a  H.  8.  c.  35.    4  Cro.  101.  saS.) 

[a]  Glanvfl.  «  DiceiaiurfimSy  quiajtnem  Utibms  inmonebat  (« V'    Here  ymi 

Bract  uS  ^  ^"^7  ebserve  the  etynM>lo^e  of  a  fin^  And  herewith  agreetk  [a] 
^  _^  ^  antiquity :  Finis  iaeb  diaturfinalis  concordia^  quia  tmponitfinem 
Flecajib.6.  UtUnu.  And  after  the  example  [6]  of  Littleton,  it  is  ffood  to 
^P'  6*»  63-  search  out  the  etymologie  or  right  derivation  of  words ;  for.tfao- 
UjEtymokigiei,  ^^^  temunis  ignoratur  et  arsy  as  hath  beene  often  observM  i» 
vti  n^»  m^  other  places.  And  the  civilians  call  this  judiciall  concord  trans* 
174  iM*  44i*  actionem  judmalem  de  re  tmmobiu. 
5«o.  0^. 

13*  **  Licet  Jiierit  plena  atatis  in  An^id^  et  extra  pri'  Pg^S^ 
8tat4«anii9  sofUMi/'  Inthisactof i3E.i.l}e<i(mtf  cofid&tonmiws  I  k  J 
i|E.  t.  is  one  omittedi  who  is  added  in  the  statute  De  modo 

levandi 
tSfC.  added  in  L«and  M.  and  Rob. 

^t)  If  a  disdeiior  at  the  cobmmb  tow»  before  the  statute  of  Don-dawiy 
had  leffied  a  fine  ot  sufcred  judgment  in  a  writ  of  right,  nntil  exMuiion 
sued  they  were  no!  bars,  for  the  vear  shall  be  accounted  after  Ae  trans- 
mutation of  the  possession  by  execuaonof  the  6ne  or  recovery.  1  Rep.  97«^— 
[Noteao6.1 

(a)  Eveij  past  of  the  tow  relating  to  fines  and  ooonnon  recoveries  has 
been  stated  andexplabed  by  Mr.  Cruise,  in  his  Essays  upon  those  sub|e<its, 
in  a  manner  diat  equalhr  recommends  them  to  the  student,  and  the  most 
learned  and  experienoea  practitioners.  Besides  the  obligations  which  the 
Editor  has  to  bun  upon  this  accoont  in  common  with  the  rest  of  the  profeasion, 
be  acknowledges  with  equal  pleasore  and  pratitu^  die  j^rticular  obligations 
hehas  to  hhnftr  the  asfltetance  he  has  deri^  from  them  m  the  course  of  this 
woA,— JJJote  907.1 
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U^amdiJmei^vkMtanamenioricB.  [c}Sotftfem-coTertindiio  Fc]PI.Ccmi. 

privilege  of  oon-claime  at  the  coaanoii  Imw,  at  aome  hAve  said,  °t<»vera  cite, 

beewue  Aa  had  a  husband  that  might  make  daime  for  her.  Iktt  ^^^^  ^y^  ^ 

jet  Bracton  uath,  Item  excusatur  uxor  qua  sub  potestate  vtrt  ncp-  fo.  436. ' 

poniOf  quod  clameum  mon  apposuerit  licet  miUere possit,  and  citedi  Brit.  fo.  ai6.  h. 

a  Judgement  in  the  ^^omt^  Trin.  4  H.  3.  in  Cusin*B  case.   But 

Fieia  saith,  Esausiiur  njuerit  uxor  alkmfuSf  tijueiitper  virum  ^<tiu  lib.  €, 

impediUi^  ftAdnonpotuH  apponere  elameum,  Abo  they  in  rever-  ^"-  63  (^)* 

aion  or  reaaainder  expectant  upon  aoy  estate  of  freehold  were 

baned  bj  the  common  law ;  and  jet  thej  could  make  no  daime, 

beeanse,  as  hath  beene  said,  it  bdonged  to  the  particular  tenant, 

ttid  not  to  them,  because  their  entry  was  not  lawfull ;  whidi 

was  one  of  the  principall  causes  of  making  of  the  said  statute 

of  34  £.  3.  which  ousted  non-daime«  But  these  cases  of  cotce-  ^^  h,  ^,  ^  ^, 

tore,  and  of  them  in  revernoa  and  remainder,  are  now  without  39  H.  8-  c.  a6L 

i^iiestion  holpen,  and  just  prorision  made  for  the  saving  of  their  s  loat.  (^16.) 

rights  and  titles  by  the  said  statute  of  4  H.  7.  as  by  the  1  " 

act  appeareth. 

(A)  Thk  refmnce  to  FUta  it  mctmect,    Ste  FUta,  Hb,  6.  ca.  54. 


Sect  442. 


j^  LSO,  wquire  if  a  man  he  disteked,  and  he  arraipie  an  assise  agahui 
the  disseisor,  aad  the  rtcofputors  of  the  assise  charUe  {i)for  theplain^ 
Hfe  (et  les  recognitors  de  le  assise  t  chaunta  pur  le  plaintife),  amd  the 
justices  of  assise  /will  bee  advised  of  their  judgements  untill  the  next  assise, 
Sfc.  ana  in  tfte  meane  season  (et  en  %  le  dementiers)  the  disseisor  dietk 
seised,  8fc  yet  the  said  suit  of  the  assise  shall  be  Q  taken  in  law  for  the 
disseisee  a  continuall  daime,  insomuch  that  no  defaiiU  was  in  him,  |  Sfc. 

**  JRRAIGNE  an  assise.''    To  arraigne  the  assise  is  to  . 

cause  the  tenant  to  be  called  to  make  the  plaint,  and  to  set 
the  cause  in  such  order  as  the  tenant  may  bee  enforced  to  answer 
tihereunto;  and  is  derived  of  the  Frenda  word  arratgner^  which 
sigmfieth  to  order  or  set  in  rieht  place.  An  arraignment  is  some* 
time  called  an  astitution,  of  the  verbe  astituof  compounded  o£ad 
and  statttOf  that  is,  to  place  or  set  in  order  one  by  another.  In 
the  same  sense  that  LitUeton  here  usetn  it,  it  is  used 

[S63TI  ^^>^  &B  appeale  is  t^  arraigned,  both  which  are  ar<- 
a   J  ra^oedinrrendi,  but  entred  in  Latin.  Anditiatobe  (loRepwita^ 
observed,  that  ZiMietoiiaaith  here  ofTOtfii^  a»4u^^ 
aaith  not  tliatthetsiMnt  is  arraigned;  andaootthea|meale;for 
these  ate  the  suits  of  the  subject,  and  no  maaiaaaidtobear- 
raigned,  but  merely  at  the  suit  of  the  king,  upon  an  enditement 
foiwd  against  him,  or  other  record  wherewith  he  ia  charapd.     »,  ma 
And the^  the  anaignmeotofthe  prisoner  ii  to  take  order  that  ^.tii^toinHs' 

KhecodU    Steasrif. fL Ctn  1^^.    3H.  7.01.  i. 

he 

f  chaunta— chaunterost,  in  L.  and       ||  taken  not  in  L.  and  M.  or  Roh. 
Af.  and  duuinteront  m  Roh.  f  4^.  not  in  I*  andM.  or  Rob. 

%  le  not  in  L,  and  M. 

(t)  i.  e,  Fmd,  or  give  their  verdict. 


263.a.]      Of  Continuall  Clainie.     L.3.  C.  7.  Sect.  442. 

*  he  appeare,  and  for  the  certainty  of  the  person  to  hold  up  his 
hand,  and  to  plead  a  sufficient  plea  to  the  enditement  or  other 
record,  whereupon  they  which  follow  for  the  king  may  orderly 
proceed. 

Vid.  Sect.  514.  *^  Justices  of  assise."  Justices  of  assise  are  assigned  and  con- 

333/^34-  Mag-  stituted  by  the  king  of  the  judges  and  sages  of  the  law,  and  are 

na  Cltarta,  30.  called  justices  of  assise,  for  that  the  writs  of  assise  oftiovel  dissei" 

ao  *Sut  ^dc^  **"  (which  in  former  times  were  accounted .yMtna  remedial  and 

^or.  ca.  3, 4.  ▼^  frequent  and  common)  were  returnable  before  them  to  be 

Artie  Sop.  Cart,  .taken,  in  their  proper  counties  twice  every  yeare  at  the  least, 

ca.  10.  whereupon  they  had  authority  to  givejudgment  and  award  seisin 

^  R  ^  ^  ^'  and  execution :  and  ^erefore  both  ror  Uie  ntunber  of  them  in 

a7-E.^i  .?o  ^  times  past,  and  for  the  greater  authority  they  had  then  as  justices 

finibus,  ca.  4.  of  nisi prius  (which  was  to  trie  issues  only,  except  in  quareimpe>' 

ftS  £.  1 .  de  dUi  ana  assises  de  darreine  presentment^  in  which  cases  the  justices 

appelktis.  ^f  nisinrius  might  give  judgment)  they  were  denominated  jus- 

a  H  ^  OL  8 '  ^^^^  otassises :  and  divers  acts  of  parliament  have  given  to  them 

3  H.  5.  ca.  7.  ST^^^  authority  both  in  criminall  causes  and  common  pleas. 

13  H.  4.  ca.  7.  These  justices  of  assise  have  also  commissions  of  oier  and  termi" 

^ortb.  fier^  of  gaole  delivery  and  of  the  peace,  of  association,  and  si  non 

*  ^  3*  c*-  3-  omnes  throughout  their  whole  circuit?,  so  as  they  are  armed  with 

i4n.\^afi.  ample,  provident,  but  yet  ordinary  jurisdiction;  for  all  their 

ai  H.  e!  ca.  10.  commissions  are  bounded  with  this  expresse  limitation,  facturi 

3  H.  7.  ca.  1 .  quod  ad  jtistitiam  pertinet  secundum  legem  et  consuetudinem 

?  ^  H  %        AnfrHa.     And  in  former  time,  according  to  tlie  originall  insti- 
34  &  35    •  tution  and  their  commission,  botih  the  justices  joined  both  in 

4  6c  3  E  6.         common  pleas  and  pleas  of  the  crowne. 

ca.  S4*      1  E.  6.  ca  7.    a  Mar.  Dier,  99.      3^4  ElU.  Dier,  905.    (F.  N.  B.  340.  C. 
4I1U.  161.) 

^'  Yet  the  said  suit  of  the  assise  shall  be  taken  in  laxv,  Spc,  a  con- 
tinuall clainie  **  Audit  is  holden  at  this  day  that  it  shall  amount 
to  a  claime,  for  that  there  was  no  default  in  him,  as  Littleton 
[d]  See  before  saith.  [d]  Some  have  objected,  that  if  the  bringing  of  an  assise 
m  this  chapter,  ghould  amount  to  continuall  claime,  and  every  continuall  claime 
Vk[e  Sect.  416.  ^^^^  ^7  ^®  disseisee  vest  the  possession  and  freehold  in  him, 
(a  £.  3. 8.  therefore  if  bringing  the  assise,  &c.  should  amount  to  a  continuall 

14E.  3. 14.)      claime,  that  then  tne  writ  should  abate.    But  hereunto  it  hath 
(Ant.  353.  b.      beene  answered  in  this  chapter,  that  a  continuall  claime  is  an 
entry  by  construction  of  law  for  the  advantage  of  tlie  disseisee, 
but  not  for  his  disadvantage. 
04  £.3.95.  In  a  writ  of  entry  sur  disseisin  against  one,  supposing  that 

d  £*  3.Age»  141.  he  had  not  entred  but  by  S,  who  disseised  him,  the  tenant  said 
(^^terolea  ^^^^  *^'  ^^^  seised,  and  the  land  descended  to  him,  and  prayed 
<leGar.  5.'       his  age;  the  plaintife  counterpleaded  his  age,  for  that  he  ar* 

raigned  an  assise  against  S,  who  died  hanging  the  assise,  anfd  he 

was  ousted  of  his  age,  for  that  the  bringing  of  the  assise 

amounted  to  a  claime. 

3£.  3.  tit       ,       If  tenant  in  dower  alien  in  fee  with  warranty,  and  the  heire  in 

Owrantie,  6a. .    the  reversion  bring  a  writ  of  entry  in  casu  proviso,  Sfc.  and  hfmg- 

ing  the  plea  the  tenant  dieth,  the  heire  shall  not  be  rebutted  or 

barred  by  this  warranty,  for  that  the  pradpe  did  amount  to  a 

[*]FIetaJib.6.  continuaU  claime.    And  herewith  agreeth  t*]  antiquity  ;  Et  si 

ca.  5a  (B;.         dameum  non  apposuerity  suffai  tamen  si  Use  vel  antecessor  suus 

Bract  lib.  5.      Jaciat  quod  tantundem  valeat^  ut  si  placitum  moverit  tenenti  vd 

o.  430.  fecerit  rem  litigiosam ;  quia  sicut  plus  est  facto  appellare  qudm 

verboy 
(B)  This  reference  to  Flela  it  incorrect.    See  Fleta,  Ub.  6.  ca.  53. 
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verboy  Hapbu  est  dameum  apponere  facto  tptdm  x>erb6{A) :  etad  . 
kocjhcit  tie  termino  Sancta  Trinitatis^  anno  regni  regis  H,  3. 15. 
in  earn.  Hunt,  de  guddam  Gtddehurgd^  cut  oqjedumjuit^  quhd 
clameum  mm  appondiy  et  ipsa  respondiiy  qubd fecit  quod  tantun^ 
dem  valet  i  quia  tempore  finis facti  impLaciiatit  tenentemper  aiiud 
breve^  Sfc» 

If  the  goods  of  a  Tilleine  (before  any  seisure  made  by  the  83  £•  3; 
lord)  be  distreined,  the  lord  may  hare  a  replevyn :  and  notwith-  ^^®^'"'o'*^s 
standing  before  the  bringing  of  the  writ  he  had  no  property,  yet  l^^j  efas 
the  very  bringing  of  the  writ  doth  amount  to  a  claime  of  the 
goods,  and  Testeth  the  property  in  the  lord. 

*^  Insomuch  that  no  default  ums  in  hiniy  Sfc"  Hereby  it  is  im- 
plye^rtbat  our  author  inclined  to  this  opinion,  that  it  should 
amount  to  a  claime,  for  that  no  default  was  in  him ;  et  nemo  debet 
rem  suam  sine  facto  aut  defectu  suo  amitteret'sa  tlie  rule  is* 

(A)  The  53d  dtapier  efHu  6th  book  ofFleta  trondudti  nearly  in  the  werdi  qfthefirU 
part  tf  tht  fMotdtifHi  vm  ike  text  eadwg  intA, "  fscto  quam  verbo."  The  vhiUe  ^the 
fuatadon  if  m  Bracton,  lib.  ^foL  436. 


0 
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b.  J 

ji  LSO,  inquire  if  an  abbot  of  a  monasterie  die,  and  during  the  time 
of  vacation  a  man  wrongfully  entreth  in  certaine  parcels  upland  of 
the  trnmasterief  claiming  the  land  unto  him  and  his  heires,  and  of  that 
estate  dieth  seised,  and  the  land  descendeth  unto  his  heires,  and  after  that 
an  abbot  is  chosen,  and  made  abbot  of  the  monasterie,  a  question  is,  if  the 
abbot  may  enter  upon  the  heire  or  not  (et  puis  apres  un  *  est  elect,  et  fait 
abbe  de  mesme  la  monasterie,  si  f  mesme  Tabbe  poit  enter  sur  le  heire 
oa  nemy).  And  it  seemeth  to  some,  that  the  abbot  may  well  enter  in  this 
case,  for  this  that  the  covent  in  time  of  vacation  was  no  person  able  to  make 
eantimudl  claime;  for  no  more  than  they  be  personable  to  sue  an  action, 
no  more  be  th^  aole  to  make  continuall  claime,  for  the  covent  is  but  a. 
4ead  bo£e  witnout  head  (car  nient  pluis  que  ils  sent  personable  de  %  suer 
action/ nient  pluis  ils  sont  able  de  faire  continual  claime,  car  le  covent 
§  n'est  forsque  ||  un  mort  corps  sans  teste) ;  for  in  time  of  vacation  a 
grant  made  unto  them  is  void ;  and  in  this  case  an  abbot  may  not  have  a 
writ  ofentne  upon  disseisin  against  the  heire,  for  this,  that  nee  was  never, 
disseised.  And  if  the  abbot  may  not  enter  in  this  case,  then  hee  shall  bee. 
put  into  his  writ  of  right,  4-  ^c-  which  shall  be  liardfor  the  house :  by 
which  it  seemeth  to  them,  that  the  abbot  may  well  enter,  l^c, 

^  Queeras  de  dubiis,  legem  bene  discere  si  vis : 
QusBrere  dat  sapere,  quse  sunt  legitima  ver^^. 


TJERE,  first,  it  Is  to  be  observed,  that  albeit  the  freehold  and  (Post.  331. «. 

inheritance  is  in  this  case  in  no  person,  but  in  abeyance  or  ^'  ^*  345-  M 
in  consideration  of  law,  yet  an  entrie  and  claime  by  one  that  hath  >^  ^u  jib^ 

no  339.)  'V 

*  abbe  added  L.  and  M.  and  Roh,  4.  Sfc.  not  in  L.  and  M. 

t  mesme  not  in  L.  And  M.  or  Roh.  f  verd  not  in  L:  and  M,  nor  is  any 

I  suer — ^faire,  L.  and  M.  and  Roh,  part  of  these  two  verses  in  the  Camh. 

\  n'est— est,  L.  and  M.  and  Roh.  MSS. 

il  come  added  L.  and  M,  and  Roh. 

Vol.  II.  Z 
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.  Qo  right  shall  saine  the  inheritance  b^  wrong.  For  here  LU'» 
tkton  saith,  and  of  such  estate  died  seised,  tec  And  so  it  is 
in  case  of  a  bishop,  parson,  vicar,  prebend,  or  any  other  sola 

Merieb.  cap.a8.  corporation.    And  in  the  statute  ot  Merlebridge  it  is  cidled  an 

intrusion. 

Secondly,  that  seeing  by  the  death  of  the  abbot  (which  is  the 

(5 Rep.  ai.)  act  of  God)  no  person  la  able  to  make  continual!  clahne,  there- 
fore a  discent  during  that  time  shall  not  prejudice  the  successor ; 

(F.N.6. 34.  M.  for,  as  hath  beene  said,  Impdentia  excusat  legem*    If  an  usur- 

W.  3.  cap.  5.)  pation  bee  had  to  a  church  in  time  of  vacation,  this  shall  not 
prejudice  the  successor,  to  put  him  out  of  possession,  but  that 
at  the  next  avoidance  hee  shall  present. 

(8  Rep.  88.  *^  No  more  than  they  be  personable  to  sue  an  actum,  S^c^    Here 

Ant  35a.  b.)      that  which  hath  in  this  chapter  beene  said  is  confirmed,  viz.  That 

the  entrie  or  continuall  claime  must  pursue  the  action. 

'^  For  the  covent  is  but  a  dead  bodie,  Sfc"  This  is  ratio  unOy 
but  not  unica :  for  though  the  rest  of  the  corporation  be  no 
mort  persons,  as  the  chapter  in  case  of  deane  and  chapter,  or 
the  commonaltie  in  case  of  mayor  and  commonaltie;  yet  cannot 
they  when  there  is  no  deane  or  maior  make  claime,  because 
the^  have  neither  abilitie  nor  capacitie  to  take  or  to  sue  any 
action,  as  our  i^uthor  here  saith. 

9  H.  7. 13.  ^'  For  in  time  oft9*  vacation  a  grant  made  unto  them  1^647] 

40  Af9.  s6.         is  voidf  Sfc*'  And  the  reason  is,  because  the  body  poll-  L  jj   J 

S^  ^  ^ie  60      ^^^^^  which  is  capable,  is  not  complete,  but  wanteth  the 
arran  1 ,  09.     |^^^^    ]^^|.  ^^  ^  ^^  ^^  understood  of  an  immediate  mnt ;  for  if 

(Post  87B.)       during  the  vacation  of  the  abathie  of  Dale,  a  lease  for  life,  or  a 

gift  in  taile  be  made,  the  remainder  to  the  abbot  of  Dale  and  his 
(Ant  sag,  a.)     successors,  this  remainder  is  good,  if  there  be  an  abbot  made 

durinff  the  particular  estate. 
(ix> Rep.  I.  If  tibere  be  maior  and  commonaltie  of  D.  and  the  maior  dieth. 

Ant  85. 950.  a.  n  graimt  made  to  the  maior  and  commonaltie  of  D.  is  void  for 
ni>.*io.  tarn-  ^^^  cause  aforesaid ;  but  in  that  case,  if  a  lease  for  life  be  made, 
pett'scase.  the  remainder  to  the  maior  and  commonaltie  of  D.  the  re- 
lib.  6.  Bifhop  mainder  is  goodj  if  there  beea  mfdor  elected  during  the  particular 
j^WeUi  cave,  estate. 
j^b.  1.  ficctor 

ton'a  case.)  .  **  Maif  Well  enter,  Spc"  Here  by  this  CSfc*J  is  implyed,  or  make 

his  continuall  claime  in  such  sort  as  hath  beene  beiore  expressed. 

Quaeras  de  dubiis,  legem  bene  discere  si  vis  : 
^  Quaerere  dat  sapere,  quae  sunt  legitima  ves^. 

Here  Littieton  expresseth  an  excellent  meanes  to  attaine  to 
the  reason  of  the  law,  by  enquiring  of,  and  conference  had  widi> 
learned  men,  of  doubtfull  cases : 

^^'■^»  Inter  cuncta  leges,  Sf  percunctabere  doctos. 

For  as  coUatio  jpeperit  artes,  so  coUatio  perfidt  artes :  and  this 
roust  bee  continuall ;  for  as  knowle^e  increaaetfa,  ao  doubts 
therewith  increase  also ;  Crescenie  scientid,  crcfcunt  sUmd  et 
dubitationes. 

And 


L. 3. C.  8. Sect. 444.         Of  Releases.       [264a-  264.  b. 

And  here  Littleton  citeth  verie  aptly  two  verses ;  for  it  is  truly 
said,  that  Autkoritates  philosophorum  medicorum  et  poetarum 
sunt  in  vausis  aUeganda  et  tenend<s :  and  our  author  doth  cite 
a  verse  for  memone,  but  it  is  worthy  of  memorie. 


Chap.  8.  Of.Releases  (1).  Sect.  444. 

TfELEASES  are  in  divers  manners,  viz.  releases  of  all  the  ri2ht 

which  a  man  hath  in  lands  or  tefiements,  j;  and  releases  of  actions 

personalis  and  realls,  and  other  things.     Releases  of  all  the  risht  which 

men  have  in  lands  arid  tenements,  S^c.  are  commonly  made  in  this  forme, 

or  of  this  effect : 

JpjERE  our  author  beginneth  with  a  division  of  releases.  Vide  Mir.  cap.o. 

sect.  17. 
Vide  Brit  loi.    .Biact.  li.  5.  Tract  de  Except  &  Ub.  4.  fol.  318.  b.      Fleta,  lib.  3. 
cap.  14. 

These  words  must  be  referred  thus  :  releases  are  of  two  sorts, 

vis.  a  release  of  all  the  right  which  a  man  hath  either  !n  lands  and 

tenements,  or  in  goods  and  chattels ;  or  there  is  a  release  of  actions 

really  of  or  in  lands  or  tenements ;  or  personal!,  of  or  in 

[^64T]  goods  or  chattels ;  or  mixt,  1^  partly  in  the  realty,  and 
K    J  partly  in  the  personfikie.  Vide  Sect  49a. 

^^  IRdease,*^  Rdaxatio.  Of  the  etymologie  of  this  wordyou  have 
heard  b6f<»re.    Fleta  [a]  calleth  it  charta  de  quietd  damantid.      [a]  Fleta,  ubi 


Sect. 

%  Sfc.  added  in  L.  and  M. 


supra. 


.  (1)  At  conunon  law,  lands  could  not  be  transferred  by  one  person  to 
another  but  by  feoffinent,  with  livery  of  the  seisin.  This  produced  a  notoriety 
of  the  transmutation  of  Uie  possession.  This  notoriety  was  in  some  measure 
effected  by  a  disseisin ;  but  that  was  only  a  tortious  possession,  liable  to  be  de- 
feated by  the  disseisee.  Thus  the  disseisor  had  the  possession ;  the  disseisee 
the  right.*  To  complete  the  title  of  the  disseisor,  it  was  necessary  he  should 
acquire  the  right.  This  could  not  be  done  by  a  feofEment,  as  that  was  a  transfer 
of  the  possession ;  but  it  was  effected  by  a  release,  which  in  some  respects 
operates  as  an  actual  transfer  of  the  right ;  in  others,  as  an  acquittal  or  dis- 
cnarffe  fi'om  it.  The  different  degrees  of  title  in  die  disseisor,  his  heir,  or 
feoTOe,  and  the  different  natures  of  Uie  rights  of  the  disseisee,  make  it  necessary 
that  releases  should  be  adapted  to  the  different  situation  of  the  parties,  and 
give  them,  as  the  circumstances  of  the  parties  vary,  a  different  effect  and 
operation.— [Note  208.] 


Z2 
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Sect.  445.  .  . 

IT  N  O  W  all  men  by  these  presents,  that  I  A.  of  £.  have  remised, 
released,  and  altogether  from  me  and  mv  heires  quiet  claimed : 
(rm  A.  de  B.  remsisse,  relaxd^,  et  omnirid  ae  me  et  hieredibus  meis 
qutetum  clamasse) :  or  thusy  for  mee  and  my  heires  quiet  claimed  to  C. 
of  X>.  all  the  right,  title,  and  claim  (totum  jus,  titulum,  et  clameum) 
which  I  have,  or  by  any  meanes  may  have,  of  and  in  one  messuage 
with  tibe  appurtenances  in  JP.  &c.  And  it  is  to  bee  understood^  that  these 
wordsy  remisisse,  et  quietum  clam&sse,  are  of  the  same  eff^ect  as  these 
wordsf  relax&sse. . 

<<  fTNOW  all  men  by  these  presents,  &c/'    Here  LiUleton 
'sheweth  presidents  of  releases  of  right :  and  presidents  doe 
both  teach  and  illustrate,  and  therefore  our  student  is  to  be  welf 
stored  with  presidents  of  all  kindes. 

Bract,  lib.  4.  ''  Remisissey  relaxdsse^  et  quietum  elamasse"    Here  Littleton 

lot.  308.  sheweth,  that  there  be  three  proper  words  oi  release,  and  bee 

Fleta,  ubi  lap.  much  of  one  effect :  besides,  there  is  renundare^  adquietaref  and 

9 1^6. 35.  there  bee  many  other  words  of  release ;  as  if  the  lessor  grapts 

13  H  4!  Entr  ^^  ^^  lessee  mr  life,  that  he  shall  be  discharged  of  the  rent, 

congeab.  57.  ^^  '^  &  good  release.     Vide  Sect.  532. 

(9  Roll.  Abr.  400. 40  3.    9  Bep.  53.) 

And  it  is  to  bee  understood,  that  there  bee  releases  in  deed, 
or  expresse  releases,  whereof  Littleton  heerehath  shewed  an  ex- 
97  H.  8. 99.        ample.    These  expresse  releases  must  of  necessitie  be  by  deed; 
^  H  ^  There  be  also  releases  in  law,  and  they  are  sometime  by  deed, 

of  tfi*  ttidnt        ^^^  sometime  without  deed.     As  if  the  lord  disseise  the  tenant, 
3  B.  3. 38.  ^^  maketh  a  feoffment  in  fee  by  deed  or  without  deed,  this  is 

31  E.  4.  81.        a  release  of  the  seigniorie.    And  so  it  is  if  the  disseisee  disseise 
Fl.  Com.  Dela^  ^  the  heire  of  the  disseisor,  and  make  a  feoffment  in  fee  by  deed 
JTrI*  ***q6        ^^  without  deed,  this  is  a  release  in  law  of  the  right.     And  the 
Plo.  i85,\  86.      '^^^  ^^  ^^  ^^  ^^  ^  Tight  in  action. 
Hob.  10^    1  Sid.  79.     1  Roll.  Abr.  934.    Plo.  36.    5  Rep.  99.) 

SE.  4. 3.  If  the  obligor  make  the  oblige  his  executor,  this  is  a  release 

91  E.  4.  9.  in  la^  of  the  action,  but  the  dutie  remaines,  for  the  which  the 

executor  may  retaine  so  much  goods  of  the  testator' (1).    ' 

If 


(1)  What  sir  Edward  Coke  observes  respecting  obb'gors  and  obligees  holds 
equally  between  all  other  creditors  and  debtors ;  but  it  must  be  attended  with  ] 
the  followiDg  observations.    A  debt  is  only  a  right  to  recover  the  amount  of ' 
the  money  by  way  of  action ;  and,  as  an  executor  cannot  maintain  an  action  ^ 
against  himself,  or  a^nst  a  co-executor,  the  testator,  by  appointing  the  debtor  .. 
an  executor  of  his  will,  discharges  the  action,, and  consequently  discharges  the  . 
debt.     Still,  however,  when  the  creditor  makes  the  debtor  his  executor,  it  is 
to  be  considered  but  as  a  specific  bequest  or  legacy,  devised  to  tlie  debtor  to 
pay, the  debt,  and  therefore,  like  other  legacies,  it  is  not  to  be  paid  or  retained 
till  the  debts  are  satisfied ;  and  if  there  are  not  assets  for  the  payment  of  the 
debts,  the  executor  is  answerable  for  it  to  the  creditors.     In  this  case,  it  is  the 
same  whether  the  executor  accepts  or  refuses  the  executorship.    On  the  other 

hand. 
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.  If  the  feme  obligee  take  the  obligor  to  husband,  this  is  a  re-  1 1 H.  7. 4- 
lea^e  ^^  law.    The  like  law  is,  if  there  be  two  femes  obligees,  V^^-  7-  ^• 
and  the  one  take  the  debtor  to  husband  (2).  '  ^  ^' 

If  an  infant  of  the  age  of  seventeene  yeares  release  a  debt, 
this  is  void ;  but  if  an  infant  make  the  debtor  his  executor,  this 
is  a  good  release  in  law  of  the  action  (3). 

But  if  a  feme  executrix  take  the  debtor  to  husband,,  this  is  no 
release  in  law,  for  that  should  be  a  wrong  to  the  dead,  and  in 
law  worke  a  'devastavit,  which  an  act  in  law  shall  never  worke. 
'And  so  it  was  adjudged  in  the  king's  bench,  Mich*  30  &  31  Eliz. 
in  which  case  I  was  of  counsel!. 

But  it  is  to  be  observed,  that  there  is  a  diversitie  betweene  a  30  ^'*  3*  ^ 
release  in  deed,  and  a  release  in  law;  for  if  the  heire  of  the  dis-  ^.^'^'  ^^* 
seisor  make  a  lease  for  life,  and  the  disseisee  release  his  right  to  ^^  ^^f^  ^^' 
the  lessee  for  his  life,  his  right  is  gone  for  ever.  But  if  the  dis-  \  1^*0.  aao- 
seisee  doth  disseise  the  heire  of  the  disseisor  and  make  a  lease  for  8  Rep.  1 5a. 
life,  by  this  release  inlaw  the  right  is  released  but  during  the  life  Pk>.  184.  a. 
of  the  lessee;  for  a  release  in  law  shall  be  expounded  more  Finch.  294.) 
favourable,  according  to  the  intent  and  meaning  of  the  parties, 

than 


hand^if  the  debtor  makes  the  creditor  his  executor,  and  the  creditor  accepts 
the  executorship,  if  there  are  assets,  he  may  retain  his  debt  out  of  the  assets, 
against  the  creditors  in  equal  degree  with  himself;  but  if  there  are  not  assets, 
he  may  sue  the  heir,  where  the  heir  is  bound.  See  Wankford  0.  Wankford, 
1  Salk.  299.  Selwin  v.  Browne,  4  Bro.  Cas.  in  Par.  179.  For.  243.  Vin.  vol,  8. 
p.  198.  2  £q.  Cas.  Abr.  461.  note  at  (Q). — [Note  209.] 

(2)In  the  case  of  Smith  &  Uxorv.  Stafford,  Hob.216.  the  hi^sband  promised 
the  wife  before  marriage  that  he  would  leave  her  worth  100^.  The  marriage 
took  effect,  and  the  question  was,  whether  the  marriage  was  a  release  of  the  pro< 
mise.  All  the  judges  but  Hobart  were  of  opinion,  that,  as  the  action  could  not 
rise  during  the  marriage,  the  marriage  coula  not  be  a  release  of  it.  The  doctrine 
of  this  case  seems  to  be  admitted  in  the  case  of  Gage  or  Gray  v.  Acton,  1  Salk. 
325.  12  Mod.  290.  The  case  there  arose  upon  a  bond  executed  by  the  husband 
to  the  wife  before  the  marriage,  with  a  condition  making  it  void  if  she  survived 
him,  and  he  left  her  1,000/.  Two  of  the  judges  were  of  opinion,  that  the 
debt  was  only  suspended,  as  it  was  on  a  contingency  which  could  not  by  any 
possibility  happen  during  the  marriage.  But  ford  chief  justice  Holt  differed 
from  them ;  he  admitted  that  a  covenant  or  promise  by  the  husband  to  the 
wife  to  leave  her  so  much  in  case  she  survives  him  is  good,  because  it  is  only 

future  debt  on  a  contingency  which  cannot  happen  during  the  marriage, 
and  that  is  precedent  to  &e  debt;  but  that  a  bond  debt  was  a  present  debt, 
and  the  condition  was  not  precedent,  but  subseouent,  that  made  it  a  present 
duty ;  and  the  marriage  was  consequently  a  release  of  it.  The  case  after- 
wards went  into  chancery.  The  bond  was  taken  there  to  be  the  agreement 
of  the  parties,  and  relief  accordingly  decreed.  2  Vern.  481.  A  like  decree 
was  made  in  the  case  of  Cannel  v.  Buckle,  2  P.  W.  243. — [Note  210.] 

(d)  if^^  obligor  make  the  obligee  his  executor,  the  obligee  may  retain;  but 
that  is  not  applicable  to  the  case  put  here.  Therefore  he  may  make  an  executor  at 
'17 ;  tamen  supra  89.  b,itis  said  that  it  is  at  to.  It  should  seem  that  the  case 
here  is'understood  ofl'j  complete,  et  supra  89.  q/*  18  beginning ;  and  thus  the 
j)assages  agree,  D  Axila  His.  King  of  France  is  major  at  14  banning.  Thus 
it  seems  that  puberty,  which  by  the  citil  laxv  holds  Jrom  \^to  lo,  is  understood 
o/*l8  beginning  \  and  thus  our  law  agrees  with  the  citil  law,  impuberi  non  licet 
testari  before  17  complete,  and  18  beginning.    Lord  Nott.  MSS.— [Note  211.] 
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than  a  release  in  deed,  which  is  the  act  of  the  partie,  P265ri 
and  r^  shall  be  taken  most  strongly  against  hinweife,  t    •    J* 
and  so  in  the  case  aforesaid,  where  the  debtor  is  made 
executor. 

(ioRep.47.)  «  All  the  right,  title,  and  claim  (Mum  jusp  tihdumf  Sf  clor 

meumj"  But  note,  that  jusy  onright,  in  generall  signi6cation 
indudeth  not  onely  a  right  for  the  which  a  writ  of  right  doth 
lie,  but  also  any  title  or  claime,  either  by  force  of  a  condition, 
mortmaine,  or  the  like,  for  the  which  no  action  is  given  by  law, 
but  only  an  entry. 


Sect.  446- 

j^  LSO,  these  words  which  are  commotily  put  in  such  rekases,  *  sciKcet 

(qu8B  quoviaHiodo  in  futunim  habere  potero)  are  as  voide  in  law ; 

for  no  right  passeth  by  a  release,  but  the  right  which  the  releasor  hath  at 

the  time  ^'the  release  made  (i ).    For  if  there  be  father  and  sotine,  and  the 

fatlier 

*  scilicet— &c.  in  L.  and  M,  and  Roh, 


(1)  To  prevent  maintenance,  and  the  multiplying  of  contentions  and  suits, 
it  was  an  established  maxim  of  the  common  law,  that  no  possibility,  right,  title, 
or  any  other  thing  that  was  not  in  possession,  or  vested  innght,  couild  be  granted 
or  assiffned  to  strangers. — A  rignt  in  action  could  not  be  transferred  even  by 
act  of  Taw;  nor  was  it  considered  as  transferred  to  the  king  bv  the  general 
transferring  words  of  an  act  of  attainder.  (See  the  marquis  of  WincheiBter's 
case,  3  Rep.  a.  b. — But  a  right  or  title  to  the  freehold  or  mheritance  of  lands 
might  be  released  in  five  manners. — i.  To  the  tenant  of  the  freehold  in  fact, 
or  in  law,  without  any  privity. — 3.  To  him  in  remainder. — 3.  To  him  In 
reversion. — 4.  To  him  who  had  right  only  in  respect  of  privity;  as,  if  the  tenant 
were  disseised,  the  lord,  notwithstanding  the  disseisin,  might  release  his  services 
to  him. — 5.  To  him  who  had  privity  only,  though  he  had  not  the  right;  as,  if 
tenant  in  tail  made  a  feoffment  in  fee,  after  this  feoffment  no  right  remained 
in  him  ;  yet,  in  respect  of  the  privity  only,  the  donor  might  release  to  him  the 
rent  and  services. — 6.  So,  if  the  terre-tenants  and  the  person  entitled  to  the 
right  or  possibility  joined  in  a  grant  of  the  lands,  it  would  pass  them  to  the 
grantee  discharged  from  the  right  or  possibility*  See  10  Rep.  4^.b.«»But 
the  common  law  is  altered  in  the  above  instances  in  many  respects. — On  the 
assignment  of  things  in  action,  see  ante  note  1,  to  p.  332.  b.  The  passa^  in 
the  text  was  cited  by  lord  chief  justice  Trevor,  in  delivering  his  opinion 
on  the  case  of  Arthur  v.  Bokenham,  (Fitzgib.  234,)  with  an  observation, 
that  tl)e  doctrine  laid  down  there  by  Littleton  had  never  been  contradicted. 
On  the  transmissibility,  coifveyance,  assignment,  and  devise  of  contingent  re- 
mainders, and  executory  estates  and  interests,  see  Mr.  Fearne's  Essay  on  Con* 
tingent  Remamders  and  Executory  Devises,  6th  ed.  pp.  364,  365,  366,  367, 

368,  369, 370, 37i^548, 54y»  550,$5^^55^^  553»554, 555*  55^^  551*  55%  559* 
560,561,  and  563;  and  Mr.  Preston's  Treatise  on  Conveyancing,  vol.  1.  p.  149. 
209. 301 .  The  case  of  Roe  dem.  Perry  v.  Jones,  1  Hen.  Black.  30.  seems  to  have 
established  the  power  of  testamentary  dispositions  of  such  con  tingent  and  execu- 
tory estates  and  possibilities,  accompanied  with  an  interest,  as  wouldbedescoi- 
dible  to  the  heir  of  the  object  of  them,  dying  before  the  contbgency  or  event,  on 

which 
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father  he  di^eised,  mid  the  sonne  (tmnghis  father)  releaseth  by  his  deed 
to  the  disseisor  alt  the  right  which  he  hath  or  may  have  in  the  same  tene- 
ments without  clause  ofvmrrantie,  S^c.  and  after  the  father  dieth,  S^c.  the 
Sonne  may  lawfully  enter  upon  the  possession  of  the  disseisor,  for  that  hee 
had  no  right  in  the  land  in  his  father* s  life  (pur  ceo  que  il  n'avoit+  droit 
en  la  terre  J  en  la  vie  son  pier)  but  the  right  descended  to  him  after  the 
release  made  by  the  death  of  his  father,  S^c. 

J^OT  £y  a  man  may  have  a  present  right,  though  it  cannot 
take  efifect  in  possession,  but  infaturo  (2). 
As  hee  that  hath  a  right  to  a  reversion  or  remainder,  and  such  (2  Roll.  Abr. 
a  right  he  that  hath  it  may  presently  release.    But  here  in  the  400.   8  Rep. 
case  which  Littleton  puts,  imere  the  sonne  release  in  the  life  of  ^^*  Altham's 

his  ^-J 

f  nul  added  in  L.  and  M,  and         %  quant  il  relessasses   added  in  L. 
Roh,  and  M.  and  Roh. 


lataM 


which  the  vesting  or  acquisition  of  them  depends. — It  has  been  contended  to 
be  a  rule  of  law,  that,  whatsoever  can  be  devised,  may  be  granted ;  and  conse- 
quently, that  this  case  is  an  authority  to  show,  that  the  contingent  and  executory 
estates  and  interests,  to  which  it  applies,  may  be  granted. — [Note  212.] 

(2)  This  doctrine  was  fully  investigated  in  the  case  of  Dormer  t.  Fortescue, 
Yin.  vol.  18,  fol.  413.  3  Atk.  123, 135.  Bro.  Par.  Cas.  v.  4.  353. 405.  The  case 
there  was,  that  an  estate  was  limited  to  the  use  of  il.  for  ^  years,  if  he  should 
so  long  live;  and  after  his  decease,  or  the  sooner  determmation  of  the  estate 
limited  to  him  for  99  years,  to  the  use  of  trustees  and  their  heirs,  during  his 
life,  upon  trust  to  preserve  the  contingent  remainders ;  and  a^er  the  end  or 
determination  of  that  term,  to  the  use  of  A,*8  first  and  other  sons  succeissively 
in  tail  male,  with  several  remainders  over.  A.  havine  a  son,  ttiey  joined  in 
levying  a  fine  and  suffering  a  common  recovery,  in  which  the  son  was  vouched. 
If  the  trustees  took  a  vested  estate  of  freehold  during  the  life  o£A.  the  recovery, 
was  void,  there  not  being  a  good  tenant  to  the  praecipe ;  but  if  they  took  only 
a  contingent  estate,  the  freehold  was  in  the  son,  and  of  course  there  was  a  good 
tenant  to  the  pitecipe.  Upon  this  point,  the  case  was  argued  in  the  court  of 
king's  bench,  and  afterwards  on  appeal  before  the  house  of  lords,  where  all 
the  ju^es  we^  ordered  to  attend.  Lord  chief  justice  Lee,  when  the  cause 
was  heard  In'the  king's  bench,  and  lord  chief  justice  Willes,  in  delivering  the 
opinion  of  the  judges  in  the  house  of  lords,  entered  very  fully  into  the  dis^ 
dttctrofn  between  contingent  and  vested  remainders.— They  seem  to  have  laid 
diown  the  following  pomts.  Titat  a  remainder  is  contingent,  either  where  the 
person  to  whom  it  is  limited  is  not  in  esse;  or  where  the  particular  estate  may 
determine  before  the  remainder  can  take  place :  but  that,  m  every  case,  where 
the  person,  to  whom  the  remainder  is  limited  id  in  esse,  and  is  actually  capable 
or  entitled  to  take  on  the  expration,  or  sooner  determination,  of  the  particular 
estate,  supposing  that  expiration,  or  determination,  to  Uke  place  at  that 
moment,  there  Sie  remainder  is  vested.  That  the  donbt  arose,  by  not  ad« 
verting  to  the  distinctlori  between  the  '^fl^rent  nature  of  the  contingency,  iii 
those  cases  where  the  remainder  is  limited  to  a  person  in  esse^  but  the  tide 
of  the  reraainder^man  to  take  depends  on  a  collateral  or  extraneous  con- 
tingency, which  may  or  may  not  take  place  during  the  continuance  of  the 
preceding  estate,  and  those  cases,  whei'e  the  preceding  estate  ma^  endure 
Beyond  uie  continnance  of  the  estate  in  remainder.  Thns  if  an  estate  is  limited 
to  A,  for  life,  and  after  th«  death  of  A,  and  /.  S.  to  B.  for  life,  or  in  tail  r 
ftere,  during  the  life  of  /.  S*  the  title  of  B.  depends  on  the  contingend^  of 
/.  S.  dying  in  the  Kfetime  oi  A.    This  is  an  event,  which  cither  may  or  may 

X  4  not 
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MBrittoo,        Insfidfaerythisrekiieiflvoidy  [ajbecftuiehehadmoriditataU 
iol  101.  at  the  time  of  the  release  made,  bat  all  the  right  was  at  uiat  time 

'7^3-  ^'        in  the  father ;  but  after  the  decease  of  the  father,  the  soniie  diaH 
loU.  6. 4.*        enter  into  the  land  against  his  owne  release. 
•5  Ask  7.    t7  K.  3.  £i«Ctttioa,  130.    1  Bep.  1 1«.  b. 

i6£.  3.  The  baron  makes  a  lease  for  life  and  dieth,  the  rdease made 

B«m^  S4&-        by  the  wife  of  her  dower  to  him  in  rerersion  is  good,  albeit  ahee 
6pwt!r7o,7i.  l>Ath  no  cause  of  action  agamst  him  ill  ;iria«M^. 

(8eet7o6.)  ^'  Wiihovi  clause  qfnarrantie.'*    For  if  theie  bee  a  warrmitie 

annexed  to  Uie  release,  then  the  sonne  shall  be  barred.    For 

albeit  the  release  cannot  barrethe  right  for  the  cause  aforesaid, 

yet  the  warranty  may  rebutt,  and  banre  him  and  his  heiies  of  a 

future  right  which  was  not  in  him  at  that  time :  and  the  reason 

to  H.6.  ap.       (which  in  all  cases  is  to  be  sought  out)  wherefore  a  warrantie 

being  a  covenant  reall  should  barre  a  future  right,  is  for  aroiding 

of  drcuide  of  action  (which  is  not  favoured  in  law) ;  as  he  that 

made  the  warrantie  should  recover  the  landagainst  the  ter*tenant, 

and  be  by  force  of  the  warrantie  to  have  as  much  in  value  against 

the  same  person :  yet  is  there  a  diversitv  betweene  a  warrantie 

PI  39  H.  6. 43.  and  a  feoffinent ;  [d]  for  if  there  be  mnd&ther,  father,  and  sonne, 

u  £.  4. 81.        and  the  father  disseiseth  the  gran&ther,  and  make  a 

^uCw'  11    ^^?™®»!  *^  *»  ^^*  *e  grandfather  dieth,  the  father  r265Tl 

9  H.  7.  t,%,    '  <^^°*^  ^  owne  feoffinent  shall  not  enter ;  but  if  he  die,  I     |^      | 

a  £.  3. 38.         his  Sonne  shall  enter.  And  so  note  a  dl  versi^  betweene  *  "^ 

(Pott  339.  a.)   a  release,  a  feoffinent,  and  a  warrantie ;  a  release  in  that  case  k 

to  E.  1.  Con-     Yoid ;  a  feoffinent  is  ^ood  against  the  feoffisr,  but  not  against 

8?^3  Oan^ea  ^^  ^^'^re ;  a  warrantie  is  good  both  against  himselfe  and  hia 

iiH/4.33.'    'heire8(i). 

43^- 3-  17'  49  £*  3-  a4-per  Finchden.  17  £.  3. 67.  Lib.  1.  foL  1  is,  1 13.  in  Aibanie't 
caie.    (9R«P-76-)    (i  R0U.Rep.197.) 

And 


not  take  place  during  the  continuance  of  the  preceding  eatote ;  and  ^.'s  estate 
therefore  is  necessarily  contingent.  But  then,  supposing  /.  5.  to  die ;  still  it 
remains  an  uncertainty  whether  ^.'s  estate  will  ever  take  place  in  possession ; 
for,  if  the  remainder  be  limited  to  B.  for  life;  there  if  ^.  dies  in  AJb  lifetime^ 
A.*B  estate  would  endure  beyond  the  continuance  of  the  estate  limited  in  re- 
mainder. The  same  would  be  the  case  if  the  remainder  over  were  limited  to 
B.  in  tail,  and  B.  was  to  die  in  A.'a  lifetime  without  issue. — Yet,  in  both  cases, 
it  was  agreed  that^.  took,  not  a  contingent,  but  a  vested  remainder.  Hence, 
they  inferred  that  i  twas  not  the  possibility  of  the  remainders  over  never  taking 
effect  in  possession,  but  the  remainder-man's  not  having  a  capacity  or  title  to 
take,  supposing  the  preceding  estate  at  that  instant  to  expire,  or  determine, 
and  ito  being  uncertain  whether  he  ever  will  obtain  that  capacity  or  title, 
during  the  continuance  of  the  preceding  estate,  that  maJces  the  remainder 
contingent.  Upon  these  grounds  they  determined  that  the  trustees  took  a 
vested  reihainder,  and  that  the  recovery  Uierefore  was  vdd.  The  doctrine 
established  in  the  case  of  Dormer  and  Fortescue  is  laid  down  by  sir  Edward 
Coke,  10  Rep.  85;  where  he,  with  ^eat  accuracy  of  expression,  observes, 
that  where  it  is  dubious  and  uncertain  whether  the  use  or  estate  limited  in 
future  shall  ever  rest  in  interest  or  not,  then  the  use  or  estate  is  in  contin- 
gency ;  because,  upon  a  future  contingent,  it  may  either  vest  or  never  vest, 
as  the  contingent  happens.    And  see  1  Rep.  137.  b.— [Note  313.]     ^.      * 

(x)  Ant.  106.  it  is  laid  down  that  a  man  may  warrant  more  tha"  passes 
from  him.     In  Fitzg.  234.  lord  chief  justice  Trevor  observes,  that  the  reasba 

why 
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And  here  are  three  divenities  worthy  of  observation,  viz.  First, 
betweene  a  power  or  an  authoritie,  and  a  righL  Secondly,  be- 
tweene  powers  and  authorities  themselyes.  Thirdly,  betweene 
a  ri^t  and  a  possibilide. 

As  to  the  first,  if  a  man  by  his  last  will  deviseth  that  his  exe- 
cutors shall  sell  his  land,  and  dieth,  if  the  executors  release  all 
their  right  and  title  in  the  land  to  iJie  heire,  this  is  void,  for  that 
they  have  neither  right  nor  title  to  the  land,  but  only  a  bare  au-  15  H.  7.  ii. 
thority,  which  is  not  within  Littleton's  case  of  a  release  of  a  right. 
And  so  it  is  ii^cesiif  queute  had  devised  that  his  feofiees  should 
have  sold  the  laiid.  Albeit  they  had  made  a  feoffment  over,  yet 
might  they  sell  the  use,  for  their  authority  in  that  case  is  not 
given  away  by  the  livery.  .    , 

As  to  the  second,  there  is  a  diversity  betweene  such  powers  or  (1  Rep.  111. «. 
authorities  as  are  only  to  the  use  of  a  stranger,  and  nothing  for  '7^*^°^*  ''^  f' 
the  benefit  of  him  that  made  the  release  (as  in  the  case  bJore)  ^      >>*«37»> 
and  a  power  or  authority  which  respecteth  the  benefit  of  the 
releasor;  as  in  these  usuall  powers  of  revocation,  when  the 
fieofibr,  &c  Hath  a  power  to  alter,  change,  determine,  or  revoke 
the  uses  (being  intended  for  his  benefit)  he  may  release ;  and 
where  the  estates  before  were  defeasible,  he  may  by  his  release 
make  them  absolute,  and  seclude  himselfe  from  any  alteration  or 
revocation,  as  it  hath  beene  resolved ;  which  diversity  you  may 
read  in  [«]  AUames  case(3).  luii^^  *' 

As  to  the  third,  before  judgement  the  plaintife  in  an  action  of  „bi^o,l  "**' 
debt  releaseth  to  the  baile  m  the  king's  bench  all  demands ;  x,ib.  5.  Hoe'< 
and  after  judgement  is  given,  this  shall  not  barre  the  plaintife  to  cate,  70, 71. 
have  execution  against  the  baile,  because  at  the  time  of  the  10  H.  6. 4* 
release  he  had  but  a  meere  possibility,  and  neither  ju^  in  re,  nor 
jus  ad  rertty  but  the  duty  is  to  commence  after  upon  a  contfngent, 
and  therefore  could  not  be  released  presently.    So  if  the  conu-  95  Ass.  p.  7. 
see  of  a  statute,  &c.  release  to  the  conusor  all  his  risht  in  the  37  ^  3* 
land,  yet  afterwards  he  may  sue  execution  ;  for  he  hath  no  right  p^'^u^^o'rj?*'* 
in  the  land  till  execution,  but  only  a  possibilitie  ;  and  so  have  I  j^  ^3^,  i^^^ 
knowne  it  adjudged  (3).  Borough  et 

Gray,    (s  Roll.  Abr.  404*  408.    Hob.  46.    a  Cro.  401. 449.) 

Sect. 


why  the  feoffinent  prevails  against  the  father  is,  that  by  the  disseisin  he  had 
acquired  possession,  and  might  make  a  feoffinent,  and  the  operation  of  a  feofi^- 
ment  is  to  bar  future  and  contingent  rights. — [Note  214.] 
^  (9)  See  Note  2  to  page  113.  The  doctrine  of  the  suspension  and  ex- 
tinction of  powers  wuloe  considered  in  a  note  to  the  chapter  of  Dis- 
continuance. 

(3)  In  the  king's  bench,  where  the  proceeding  is  by  bill,  the  bail  is  not 
bound  in  a  certain  sum  to  the  plaintiff*,  but  only  undertakes  that  the  defendant 
shall  pay  the  condemnation  money,  or  render  his  body  to  prison ;  so  Uiat  they 
are  but  in  the  nature  of  gaolors  to  the  defendant :  but  in  the  common  pleas, 
the  bail  are  bound  to  the  plaintiff*  in  a  certain  sum.  5  Rep.  70.  10  Rep.  51. — 
[Note  315.] 
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Sect.  447. 

yd  LSO^  in  releases  of  all  the  right  which  a  man  hath  in  certaine  lands, 
Sfc.  it  behaveth  him  to  whom  the  release  is  made  *  in  any  case,  that 
he  haih  the  freehold  in  the  lands  f  in  deed^orin  law,  ai  the  time  ^  the 
release  made,  tfc,  %  For  in  every  case  where  he  to  whom  the  releaee  is 
made,  hath  the  freehold  in  deedj  or  in  law,  at  the  time  of  the  releaee  {,  tfc. 
there  the  release  is  good  (§  donque  le  releas  est  botie)  (4). 

49  £.  3.  aa.       *^  0P  ^^^  ^^^  right."    This  must  be  intended  of  a  bare  right, 

and  not  of  a  release  of  right,  whereby  any  estate  pasaetb, 
as  to  a  lessee  for  yeares,  &c.  as  shall  be  said  hereafter.   Also  it 
(DoctandStod.  nnist  be  intended  of  a  release  of  a  right  of  freehold  at  the  least, 
18.  a.  and  not  to  a  right  for  any  terme  for  yeares  or  chatde  reall ;  as  if 

P^  ?^'^'\''    lessee  for  yeares  bee  ousted*  and  hee  in  the  revenion  disseised, 
^  ^^  '^/     and  the  disseisor  maketh  a  lease  for  yeares,  the  first  lessee  may 
release  unto  him.    All  which  is  implyed  in  the  fint  Src,  Also  in 
some  case  a  release  of  a  right  made  to  one  that  hath  neither  iiiee- 
H  7  £•  4- 13-    hold  in  deed,  nor  freehold  m  law,  is  good  and  available  in  law,  [e] 
^  H  7^  ^?        ^  the  demandant  may  release  to  the  vouchee,  and  yetthevoudiee 
iS  £.3.^14.        ^^'^  nothing  in  the  land :  but  the  reason  of  that  is,  for  that  when 
8  H.  4. 5.  the  vouchee  entreth  into  the  warrantle,  he  becommeth  tenant  to 

5  E.  3. 36.         the  demandant,  and  may  render  the  land  to  him,  in  respect  of 
v^  %£         ^^^  privitie ;  but  an  estranger  cannot  release  to  the  vouchee, 
401  r         ^^'  because,  in  ret  veritate,  he  is  not  tenant  of  the  land. 
(Post.  984.  b.  [^]  ^^  And  so  it  is  if  the  tenant  alien  hanging  the  1^66!! 

I  Rep.  87.  b.  pracipe,  the  release  of  the  demandant  to  the  tenant  ^  I  •  J 
3  ^cp*  39.  b.  the  pracipe  is  good,  and  yet  he  hath  nothing  in  the  land. 
.-  A*.^  ^  \}^  In  tune  of  vacation  an  annuity,  that  the  person  (A)  ou^ht  to 
8  E.  3.  Qi.  P8y»  inay  be  released  to  the  patron  m  respect  of  the  privity ; 
46  E.  3.6.  b.  out  a  release  to  the  ordinary  only  seemeth  not  good,  because 
8  H.  6. 93.         the  annuitie  is  temporalL 

?p  ^  ^  fl^'  ^  disseisor  make  a  lease  for  life,  the  disseisee  may  release  to 

8  Uep.^48.*'  ^^^^  (^) '  ^^^  ^  ^^^  ^  release  of  a  bare  right  there  needs  no 
5  liep.  Q4.  b.  privity,  as  shall  be  said  hereafter.  But  if  the  disseisor  make  a 
a  Cro.  151.)       lease  for  yeares,  the  disseisee  cannot  release  to  him  (C),  because 

he  hath  noestate  of  freehold.  And  yet  in  some  case  a  rif^t  of  firee- 
hold  shall  drowne  in  a  chattell ;  as  if  a  feme  hath  a  right  of  dower 
she  may  release  to  the  gardein  in  chivalry,  and  her  right  of 
freehold  shall  drowne  in  the  chattle,  because  the  writ  of  dower 
doth  lie  against  him,  and  the  heire  shall  take  advantage  of  it. 

And 

*  amy — such,  in  L.  and  M.  and  ||  made  added  in   L*  attd  M.  aad 

Rob.  Roh. 

t  S^c.  added  in  L.  and  M.  and  §  donque   n^  in  L.  and  M.  or 

Roh.  Rok. 

I  SfC*  not  in  L.  and  M.  or  Roh. 

(A }  "  person"  teetu  to  be  printed  here  hy  mitlakt  inttnul  ef  {mrson.      See  Mr. 
Intr.p.  119. 

(B)  i.  e.  to  the  tenant  far  life,  at  it  seems, 

(C)  t.  e,  to  the  tenant  for  years,  as  it  seems. 

(4)  Ant.  1st  Note  to  this  Chapter. 


K 

k" 
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And  it  is  to  be  observed,  that  by  the  antieDt  maxinae  of  Uie  CD^er.ao. b. 
common  law,  a  right  of  entrie,  or  a  cbose  in  action,  cannot  be  ^  ^"^'  io50 
granted  or  transferred  to  a  stranger,  and  thereby  is  avoyded  Mirror,  cap.  a. 
great  oppression,  inj urie,  and  inj ustice.    Nul  charter ^  nul  vendcj  $  ^ 7- 
n0  mU  done  vauU  perp^ualmeiU  si  le  donor  n'est  seisie  al  tenms  de  ^*  ^**  ^^^' 
contracts  de  a.  droits,  si  del  droit  de  possession^  et  del  droit  del  pro-  i^t  a  ili^i.^ 
pertie.    And  therefore  well  saith  Ltttleton,  that  he  to  whom  a  332.  b. 
release  of  a  right  Is  made  must  have  a  freehold.  Post.  380.) 

For  the  better  und^vtanduig  of  transferring  of  naked  rights  to 
lands  or  tenements,  either  by  release,  feofiment,  or  otherwise,  it  is 
to  be  knowne,  that  there  is^'iw  proprietatis,  a  right  of  ownership.  Mirror,  obi  su- 
juspossessioniSf  a  rieht  of  seisin  or  possession,  voAjus  proprietuHs  pra.  Bracton, 
4r  possessionisy  a  right  both  of  property  and  possession  2  and  this  ^\  ^-  ^*°*:  S*- 
is  antiently  called fW di^icatum,  or  droit  droU.  For  example,  if  fa^^^BiSton^ 
a  man  be  disseised  of  an  acre  of  land,  the  disseisee  ha,^  jus  pro*  ub.  5.  foi.  37^! 
pie^olw,  the  disseisor  hath ^st70«<e«nontf  (A);  and  if  the  dis-  . 
seisee  release  to  the  disseisor,  nee  hath  jus  praprietatis  et  poS' 
sessiottis  (1).    And  regularly  it  holdeth  true,  diat  when  a  naked 
right  to  land  is  released  to  One  that  hath  ^m  possessioms,  and 
another  by  a  meaoe  title  recover  the  landm>m  nim,  the  right  of 
possession  shall  draw  the  naked  ri^^t  with  it,  and  sh^l  not  leave  (^  I^P-  5^* 
a  right  in  him  to  whom  the  release  is  made.    For  example,  i£  the  p    '  ^^3- 
heireofthe  disseisor  being  in  by  discentil.  doth  disseise  him,  the  q^'^\^'  * 
disseisee  release  to  A.  now  hath  A.  the  meere  right  to  the  land. 
But  if  the  heire  of  the  disseisor  enter  into  the  land,  and  regaine 
the  possession,  that  shall  draw  with  it  the  meere  right  to  the 
land,  and  shall  not  regaine  the  possession  only,  and  leave  the 
meere  right  in  A.  but  by  the  recontinuance  of  the  possession,  the 
meere  right  is  therewith  vested  in  the  heire  of  the  disseisor. 

put  if  the  donee  in  taile  discontinue  in  fee,  now  is  the  reversion 
of  the  donor  turned  to  a  naked  right.  If  the  donor  release  to  the 
discontinuee  and  die,  jmd  the  issue  in  taile  doth  recover  the 
land  i^ainst  the  discontinuee,  he  shall  leave  the  reversion  in  the 
discontinuee;  for  the  issue  in  taile  can  recover  but  the  estate  taile 
onely,  and  by  consequence  must  leave  the  reversion  in  the  dis- 
contmueci  for  the  donor  cannot  have  it  against  his  release :  but 
if  the  disseisee  enter  upon  the  heire  of  the  disseisor,  and  infeoffe 
A.  in  fee',  and  the  heire  of  the  disseisor  recover  the  whole  estate, 
that  shall  draw  with  it  the  meere  right,  and  leave  nothing  In  the 
feoffee.  Nota  the  diversity.  Another  diversity  is  observable 
when  the  naked  right  is  precedent  before  the  acquisition  of  the  (Pbst.  319.  a.)' 
defeasible  estate,  for  there  the  recontinuance  of  the  defeasible 

estate 

(A)  Butt  arcanUn^  to  iir  William  BlaclttUme,  the  dmeisin  gioei  to  tibe  disiemr  no  more 
ihtM  an  actual  wutasum,  and  leaves  the  jus  possessionis  in  the  disteitee*  See  Black.  Comm. 
▼.  2.  p.  195.  Archbold's  ed. — However,  lord  Coke  perhaps  only  meant  to  say,  that  the 
disseioor  hath  jus  possessionis  against  strangers  only.  For  though  a  stranger  in  the  name 
and  to  the  use  cf  the  disseisee  may  enter  into  the  lands,  and  thereby  revest  the  same  in  the 
disseisee,  even  viithout  the  knotdedge  or  agreement  cf  the  latter  (see  ante  358.  a.};  yet  a 
stranger  may  not,  in  this  ease,  enter  in  his  own  name  and  to  his  own  uie. 


.  (1)  These  may  be  subdivided,  with  respect  to  the  disseisor,  into  that  bare, 
naked,  possession  which  he  acquires  by  tne  disseisin,  and  the  estate  by  title 
which  his  heir  acquires  by  the  descent;  asid,  with  respect  to  the  disseisee, 
into  that  right  of  possession  which  he  can  restore  by  entry,  and  the  bare  ri^t 
which  be  can  only  recover  by  action. — [Note  t2i6.} 


Jt66.  a.  266.  b.]         Of  Releases.    ^  L.3.  C.  8.  Sect. 448. 

[ej  6  Ass.  1 .  estate  shall  not  draw  with  it  the  preceding  right,     fe]  As  if  the 

10  Ass.  i6.  disseisee  disseise  the  heire  of  the  disseisor,  albeit  the  heire  re- 
6f>  ^  3'  7*  cover  the  land  against  the  disseisee,  yet  shall  he  leave  the  pre- 
£stoin>- 133-  <^®^g  "^^  ^^  ^c  disseisee.  So  if  a  woman  that  hath  right  of 
90  Ass.  5.  dower  disseise  the  heire,  and  he  recover  the  land  against  her, 

1 1  £.  3.  yet  shall  he  leave  the  right  of  dower  in  her. 

Entrie,  56.  Another  diversity  is  to  be  noted,  when  the  meere  right  is  sub« 

ft?  ^  84!  488.  ^U6Q^>  <^^  transferred  by  act  in  law;  there,  albeit  the  possession 
(6  Rep.  70.  a.)  '^  recontinued,  yet  that  shall  not  draw  the  naked  ri^ht  with  it, 

but  shall  leave  it  in  him ;  as  if  the  heire  of  the  disseisor  be  dis- 
seised, and  the  disseisor  (A)infeofie  the  heire  apparent  of  the  dis- 
93  H.  8.  tit       seisee  being  of  full  age,  and  then  the  disseisee  dieth,  and  the 
Restore  al  naked  right  descend  to  him,  and  the  heire  of  the  disseisor  recover 

*^^'^'  ^^'^'  ^c  huad  against  him,  yet  doth  he  leave  the  naked  right  in  tlie 
^d  Sect.  473.  ^^^^^  0^  ^^  disseisee.  So  if  the  discontinuee  of  tenant  in  taile 
476-  473*  487*  *   iQ^eoffis  the  issue  in  taile  of  full  age,  and  ttoant  in  taile  die,  and 

then  the  discontinuee  recover  the  land  against  him,  yet  he  leaveth 
[c]  38  £.  3. 16.    the  naked  rightin  the  issue,    [c]  But  ifthe  heire  of  the  disseisor 
9  H.  7. 94.         be  disseised,  and  the  disseisee  release  to  the  disseisor  upon  con- 
^^1^  *^%  ?"      dition,  ifthe  condition  be  broken,  it  shall  revest  the  naked  right. 
4  R«|>.  9.  b.;       ^^^  ^^  j£>  ^1^^  disseisee  hath  entred  upon  the  heire  of  the  dis- 
seisor, and  made  a  feoffinent  in  fee,  upon  condition,  if  he  entred 
for  the  condition  broken,  and  the  heir  of  the  disseisor  entred  upon 
him,  the  naked  right  should  be  left  in  the  disseisee.    But  if  the 
heire  of  the  disseisor  had  entred  before  the  condition  broken, 
then  the  riffht  of  the  disseisee  had  beene  gone  for  ever.    But 
now  let  us  neare  what  Littleton  saith.  / 


•^  Sect.  448.  r2661 

p^R  E  E  HO  L  D  in  law  is,  if  a  man  disseiseth  another,  and  dieth 
seised  (Franktenement  en  fey 


est,  sicome  un  home  disseisist  uq 
auter,  et  *  morust  seisie),  whereby  the  tenements  descend  to  his  son,  albeit 
that  his  Sonne  doth  not  enter  into  the  tenements,  yet  he  hath  a  freehold  in 
law,  which  by  force  of  the  discent  is  cast  upon  htm,  and  therefore  a  release 
made  to  him,  so  being  seised  of  afreeholain  law,  is  good  enough ;  and  if 
he  taketh  wife  being  so  seised  in  taw,  although  he  never  enter  in  deed,  and 
dieth,  his  wife  shall  be  endowed-^, 

(Doct  &  Stud.  IJ  £  R  E  Littleton  describeth  what  a  freehold  in  law  is,  for  he 
^7*  ^)  had  spoke  before  in  many  places  of  freeholds  in  deed.  This 

[a]  Bract.  11 4.  Bracton  calleth  \a\  civUem  et  naturalem  possessionem  sen  seisinatn* 
f.  906. 036.  The  naturall  seisin  is  the  freehold  in  deed,  and  the  civill  the  free- 
Sl'S^'nKo^  *  holdinlaw(i). 

Heta,  lib.  3-  ^  '  re 

cap- 16-    Vid.  Sect.  680.  it 

*  ent  added  in  L.  and  M,  and  Roh»  1 4rc.  added  in  L.  and  M.  and  Roh. 

(A)  i.  e,he  toko  dittased  the  heir  cfthe  original  diueiior,  at  it  teemt. 

(1)  It  majf  not,  perhaps,  be  improper  in  this  place,  to  attempt  a  short  ex- 
planation of  some  words  familiar  both  in  the  ancient  and  modem  law. 

Seisin,  is  a  technical  term  denoting  the  completion  of  that  investiture,  by 
which  the  tenant  was  admitted  into  the  tenure,  and  without  which  no  freehold 
could  be  constituted  or  pass.    It  is  a  word  common  as  well  to  the  French  as  to 

the 


L.3.C.8..Sect.448.        Of  Releases.  lQ66.h: 

If  a  man  levie  a  fine  to  a  man  tur  conusance  de  droit  come  ceo  43  E.  3. 90.' 
que  il  ad  de  son  done,  or  a  fine  sur  conusance  de  droit  tantum ;'  ^^  H.  6. 14. 
these  be  feofiments  of  record,  and  tJie  conusee  hath  a  freehold  ^T^'  3-  78. 
in  law  in  him  before  hee  entreth  (2).  ^^  Kip.?a3.  b.) 

Upon  (Mo.  141.) 

the  English  law.  It  is  either  in  deed,  which  is,  when  the  person  has  the  actual 
seisin  or  possession ;  or  in  law,  when  after  a  descent  the  person,  on  whom  the 
lands  descend,  has  not  actually  entered,  and.  the  possession  continues  vacant, 
not  being  usurped  by  another.  When  lands  of  mheritance  are  carved  into 
different  estates,  the  tenant  of  the  freehold  in  possession,  and  the  persons. in 
remainder  or  reversion,  are  equally  in  tlie  seisin  of  the  fee.  But,  in  oppo- 
sition to  what  may  be  termed  the  expectant  nature  of  the  seisin  of  those  in 
remainder  or  reversion,  the  tenant  m  possession  is  said  to  have  the  actual 
seisin  of  the  lands.  The  fee  is  intrustea  to  him.  By  any  act  which  amounts 
to  a  disaffirmance  by  him  of  the  title  of  those  in  the  reversion,  he  forfeits  his 
estate,  and  any  act  of  a  stranger  which  disturbs  his  estate  is  a  disturbance  of 
the  whole  fee. 

Disseisin  seems  to  imply  the  turning  the  tenant  out  of  his  fee,  and  usurping 
his  place  and  relation.  It  has  been  observed  in  a  preceding  note,  that  persons, 
to  avail  themselves  of  the  remedy  by  assise,  frequently  supposed  or  admitted 
themselves  to  be  disseised,  when  they  were  not ;  and  that  tnis  was  called  dis- 
seisin bif  election,  in  opposition  to  an  actual  disseisin.  To  constitute  an  actual 
disseisin,  it  was  necessary  that  the  disseisor  had  not  a  right  of  entry;  (or,  to' 
use  the  old  law  expression,  that  his  entry  was  not  congeable ;)  that  the  person 
disseised  was,  at  the  time  of  the  disseisin,  in  the  actual  possession  of  the 
lands ;  that  the  disseisor  expelled  him  from  them  by  sonie  degree  of  constraint, 
or  force ;  and  that  he  substituted  himself  to  be  tenant  to  the  lord.  But,  how 
this  substitution  was  effected,  it  is  difficult,  perhaps  impossible,  now  to  dis-' 
cover.  From  what  we  know  of  the  feudal  law,  it  does  not  appear  how  a  dis- 
seisin could  be  effected  without  the  consent  or  connivance  of  the  lord :  yet 
we  find  the  relationship  of  lord  and  tenant  remained  after  the  disseisin.  Thus, 
after  the  disseisin,  the  \ard  might  release  the  rent  and  services  to  the  disseisee; 
might  avow  upon  him ;  and,  if  he  died,  his  heir  within  age,  the  lord  waa 
entitled  to  the  wardship  of  the  heir.  See  Litt.  Sect.  454*  and  the  commentary 
upon  it.  It  should  be  observed,  that  a  disseisin  did  not  disturb  rent  issuing 
out  of  land,  the  seisin  of  the  rent  being  considered  as  a  separate  and  distinct 
seisin  from  that  of  the  land.     1  Rep.  133.  b. 

A  dtscontinuance  is  the  effect  of  a  disseisin,  when,  on  certain  events,  the 
person  disseised  has  lost  his  right  of  entry  upon  the  disseisor,  and  can  only 
recover  by  action. 

The  word  freehold  is  now  generally  used  to  denote  an  estate  for  life,  in 
opposition  to  an  estate  of  inheritance.    Perhaps,  in  the  old  law,  it  meant 
rather  the  latter  than  the  former.    It  is  known  that  fees  were  held"  originally 
at  the  will  of  the  lord ;  then  for  the  life  of  the  tenant;  that  afterwar£  they 
were  descendible  to  some  particular  heirs  of  the  body  of  the  tenant ;  then,  to 
all  the  heirs  of  his  body ;  and  that  in  succession  of  time  the  tenant  had  the 
complete  dominion  or  power  over  the  fee.     The  worAJreehM  always  imported  • 
the  whole  estate  of  the  feudatory,  but  varied  as  that  varied.     Hence  we 'find' 
the  freeholder  represented  the  whole  fee,  did  the  duty  to  the  lord,  ^d  de- 
fended the  possession  against  strangers.     See  Feud.  L.  i.  tit.  25.  1.  s.  1. 1,  3. 
Craig,  lib.  s.  tit.  2.    1  Inst.  3 1 .  153.    Litt.  Sect.  5^.^ 279. 592.    Britton,  cha.  32. ; 
and  Sir  Ed.  Coke  s  Commentary  upon  those  Sections ;  and  the  case  of  Taylor 
on  the  demise  of  Atkyns  v.  Horde,  1  .Burrow,  60.  and  post,  note  1,  to  page 
33o.b.— [Note  217.] 

(2)  But  a  common  recovery  vests  no  freehold  in  deed  or  in  law  before 
execution  served.     See  Moor,  141. — [Note  218.] 
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II  H,4.«i.  UMflicxdiaage,  the  partiohsveDeidicrfireelioldii  deed, 

SI  H,  7'  I*-       mm  m  kv,  before  they  cnler ;  se  upeo  a  peitifiqa  tke 

is  Boi  leuiofed  mtin  an  lutij. 
f>]3sE.3.  (^JlfteDantforlHebydieapecmaitariiiaiiDtke 

Bmrt,96%.         mrreodcT  onto  him;  he  in  the  letemon  haA  •  liecliuld  in  law 
^*  ^^^  in  him  before  he  enter  [k].    Upon  m  lirery  within  the  view  no 

llm^ff,  lo.     freehcM  it  nested  belbre  an  entrie. 

[&]  ^E.  a.  K.       If  a  man  dath  bar]^aine  and  sefl  land  by  deed  indepled  and 

inroDed,  the  freeboid  in  law  dath  paae  piciaitlj-    And  ao  when 
Ufa  are  raked  by  uiteiuua  upon  good  eonadoaliaB  (A). 
172.3.77.  Ifa  tenant  in  a  mvc^  being  aasedofiands  in  fee,  confcaK 

iS  E.  4.  sg.        hiiMrlfr  to  be  a  villeine  to  an  estnngcr,  and  to  hold  tbe  land 

in  viBenageof  bun,  die  cstUMMger  by  Ais  acknowted^cment  » 
actndly  adaed  of  the  fiediold  and  inheritaaoe  wifbout  any 
entry.    Bat  let  m  retnme  to  IMdmu 


€d.i9c6;  Mr.  fiMK'jMCe  97.  Mi.  f.  146  ;«i^  Great  v.l 


(FI0. 96^)  Sect.  449* 

j^  LSO,  in  some  cases  of  releases  of  all  the  rights  albeit  that  he  to 
whom  the  release  is  made  hath  nothing  in  the  freehold  in  deed  nor  in 
law,  yet  the  release  is  good  enough.  As  if  the  mseisor  letteth  the  land 
whicn  he  hath  by  dmidsin  to  another  for  terme  of  Us  life,  saoing  the 
reversion  to  him,  if  the  disseisee  or  his  heUr  release  to  the  di*-- 
sdsbr  all  the  right,  tfc,  this  1^  release  is  good,  beeasise  hee  to  F^^TTI 
wkmn  the  release  is  made,  had  in  law  a  reversion  at  the  time  ^  L  a.  J 
the  release  made  (i). 

7E.4- 13-  fJERE  Littleton  addeth  a  limitatioo  to  the  next  precedent 

i4lL4.ai.h.  .  ^*'  Section,  o».  thata  vdeaieof  aU  the  right  mi^  be  good  to 
laEii^aa.'       him  in  rereiiioii,  albeit  he  hadi  nothing  in  the  fiedidd,  because 


(1)  Releafet  raa^  enure  four  manner  of  wayi. — ist.  Per  mitter  U  dnnty 
whm  a  person  udiOBeised^  and  he  rdea(KB  to  the  disseisor  his  hdr<Mrfe(il^^ — 
ad.  Per  mitter  V  estate,  via.  when  two  or  m<»e  are  seised  by  a  joint  title  of  the 
saaM  eftate,  as  by  a  contract,  or  by  descent,  as  j(Nntenants,  or  coparoenen, 
aod  one  of  them  releases  to  the  otlusr,  this  enures  per  mtf^tfrresMe. — ^^d,  Per 
I'enlarger,  is  iHiere  the  possession  and  inheritance  are  separated  for  a  parti- 
cular tima^  and  he  who  hath  the  rerersion  or  inheritance,  releases  to  the 
teoant  in  possession  all  his  ri§^t  and  interest  Such  release  is  said  to  enUnge 
his  estate  and  to  be  equal  to  an  entry  and  feoflBnent,  and  to  amount  to  a 

Kt  aad  afttoromenL — 4th,  Per  exiinguish$nent,  where  the  releasee  cannot 
the  thing  per  mitter  le  droit,  yet  the  release  shall  enure  by  way  of  OLttn- 
guishment  against  all  manner  of  persons ;  as  when  the  lord  grants  the  seig- 
niory to  his  tenant,  si^ch  releases  absolutely  extinguish  the  rent,  &c.  although 
the  ritoMee  be  only  tenant  for  life.  Ant*  193.  b.  and  see  post.  373.  b. — 
[Note  219.] 


Ij.  3.  C.  8.  Sect. 450-51-52.    Of  Releases.  [367.  a.  §167.  b. 

^  AU the  righiy  8fc'*  Or  title,  interest,  demand,  or  the  like : 
and  so  it  k  it  he  in  the  reversion  hath  an  estate  for  life  or  in 
taile  in  reversion,  as  in  the  like  case  it  appeareth  in  the  next 
Section. 

Sect.  450. 

T'N  the  same  manner  it  is,  where  a  lease  is  made  to  a  man  for  terme  of 
life,  the  remainder  to  another  for  terme  of  another  man*s  life  (pur 
terme  de  *  aoter  vie),  the  remainder  to  the  third  in  taile,  the  remainder 
to  the  fourth  in  fee,  if  a  stranger  which  hath  right  to  the  land  releaseth 
all  his  right  to  any  of  them  in  Vie  remainder,  sum  release  is  good,  because 
ei>erie  of  them  hath  a  remainder  in  deed  vested  in  him. 


XT  ERE  is  another  limitation,  that  a  relea«e  is  good  to  him  in  7  £.  4. 13. 

^     the  remainder^  albeit  hee  hath  nothing  in  Uie  freehold  in  4i  £•  3-  7- 

possession^  because  he  hath  an  estate  in  him,  as  hath  beene  Jg£  2'^^' 

said.    In  both  these  limitations  it  is  to  be  observed,  that  the  tit.  Entrie,  74. 

state  which  maketh  a  man  tenant  to  th^  precipe  is  said  to  be  3  i.  a. 

the  freehold,  as  here  the  state  pf  tenant  for  \m,  and  not  the  t^^-  Sntrie,  7. 

reversion  in  fee.  ^*  ^*  ^*  ^^'^'  ^' 


Sect.  451. 

J^UTifthe  tenant  for  terme  of  life  be  disseised,  and  afterwards  he  that 

•  hath  right  (the  possession  oeifig  in  the  disseisor)  releaseth  to  one  of 

them  to  whom  the  remainder  was  made  all  his  right  (tout  f  son  droit),  this 

releane  is  void,  became  he  had  not^a  remainder  in  deed  at  the  time  of  the 

release  made,  hut  only  a  right  of  a  remainder. 

**  'jDUTmdy  a  riffht  of  a  remainder."  For  a  release  of  a  right 
-^  to  one  that  nath  but  a  bare  right  regularly  is  void ;  for, 
as  Littleton  hath  before  said,  he  to  whom  a  release  is  made  oi  a  Vide  Sect.  454. 
bare  right  in  lands  and  tenements,  must  have  either  a  freehold 
in  deed  or  in  law  in  posaessioo,  or  a  state  in  remamder  or  rever- 
sion in  fee  or  fee  taile,  or  for  life. 


A  ND  note,  that  every  release  made  to  him  which  hath  a  reoerehm  or 
a  remainder  in  deed,  shall  serve  and  aid  him  who  hath  the  freehold^ 
as  well  as  Urn  to  whom  the  release  was  made,  if  the  tenant  hath  the  release 
ih  his  hand  ^  to  plead. 

Sect* 

•  attter  not  i»  L.  and  M.  or  Roh.     t  f»  Wm  added  in  L.  and  M.  and  Roh. 
nor  in  Cambr.  MSS,  +  to  pkad  not  in  L.  and  M.  or  Roh. 

t  son— >le,  L.  and  M.  and  Roh. 
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Sect.  453. 

T^  the  same  manner  f  it  is  where  a  release  %  is  made  to  the  tenant  for 
Kfe,  or  to  the  tenant  in  taile,  ||  this  shall  enure  to  thepi  in  the  reversum, 
9r  to  them  in  the  remainder,,  as  well  as  to  the  tenant  of  the  freehold,  nnd 
they  shall  have  as  great  advantage  of  this,  if  they  can  shew  i^  § . 

T)  Y  this  it  appearethy  that  as  a  release  made  of  a  right  to  him 

in  reversion  or  remainder,  shall  aid  and  benefit  him  that 

hath  the  particular  estate  for  yeares,  life,  or  estate  taile,  so  a 

release  or  a  right  made  to  a  particular  tenant  for  life,  or  in 

taile,  shall  aid  and  benefit  him  or  them  in  the  remainder. 

If  two  tenants  in  common  of  land  graunt  a  rent  charge  of  40^. 

(a  BoL  Ab.  414.  out  of  the  same  to  one  in  fee,  and  the  ^prantee  release  to  one  of 

Post  §76*  ••       them,  this  shaU  extinguish  but  twentie  shillings,  for  that  the 

97^  b.  285.  b.    graunt  in  judgement  of  law  was  sererall  (i).    So  it  is  if  two 

%?'.^»  k  .^»  \  Toat^  be  seised  of  serendl  acres,  and  inrant  a  rent  nt  supra.   But 

Am.M7.b.>97)  ^^  J,  ^  .u,,,^  hetweeoe  UvenS^tate.  in  severaU  lands, 

and  sererall  estates  in  one  land;  for  if  one  be  tenant  for  life  of 

lands,  the  reversion  in  fee  over  to  another,  if  they  two  joyne  in 
( iRep.  Msjoe't  a  grant  of  a  rent  out  of  the  lands,  if  the  grantee  releaseUi  either 
cue.)  to  him  in  the  reversion,  or  to  tenant  for  life,  the  whole  rent  is 

extingtiished,  for  it  is  but  one  rent,  and  issueth  out  of  both 

estates,  and  so  note  the  diversitie  (s). 

35  H.  6.  8.         ^    **  If  the  tenant  hath  the  release  in  his  hand  to  plead."    And  so 

it  is  in  both  cases :  for  albeit  he  in  the  reversion  or  remainder  is- 
a  stranger  to  the  deed,  when  the  release  is  made  to  the  tenant, 
and  the  tenant  for  life  or  in  taile  is  a  stranger  to  the  deed, . 
whai  the  release  is  made  to  him  in  reversion  or  remainder,  yet 
seeing  they  are  privies  in  estate,  none  of  them  in  pleading  shall 
take  benefit  thereof,  without  shewing  the  same  in  court,  which 
is  worthy  to  be  observed. 

(Ant.  ass.  a.  ^^  (f  they  can  shew  thisJ*    The  one  cannot  plead  the  release 

^&?h       N  ™^^  ^  ^®  ^^^  without  shewing  of  it,  for  that  they  are  privie 
a  HoLAb.  41S-;  1,2  esULtep  as  hath  beene  said.    The  residue  of  these  two  Sections 

needs  no  explication. 

Sect. 

i  iti§  cohere  not  in  L.  and  M.  or  Roh.    ||  this  not  in  L.  and  M.  or  Roh. 
I  is  not  in  L.  and  M.  or  Roh.  §  Sfc.  added  in  L. and  M^and  Rdi. 


(1)  If  they  grant  a  rent-charge  qf^os,  lohich  in  Uno  amounts  to  a  rent^charge 
of  40  s.  as  tw)  zrantSf  for  othertoise  non  est  casus.  When  txoo  tenants  in  common 
grant  a  rent^  thatis^  several  estates  in  one  land,  and  yet  they  are  several  grants^ 
therefore  quare  of  this  diversity.  Plo.  Que.  p/.  315.  contra.  Lord  Nott.  MS. 
— :[Note  aao.]        ,     .  . 

(p^) ,  For  Plowd.  in  his  Quaere  st 5'  if  tenant  for  life  grants  rent,  and  the 
grantee  purchases  the  reversion,  the  rent  remains  during  the  life  of  the  tenant  for 
life.    Lord  Nott.  MS.— [Note  321.] 
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r268n  KT  Sect.  454. 

A  LSOy  if  there  bee  lord  afid  tenant,  and  the  tenant  be  disieited,  and 
-^  the  hra  relea$eth  to  the  disseisee  all  the  ri^ht  which  he  hath  in  the 
seigniorie  or  in  the  land,  this  release  is  good,  and  the  seigniorie  is  extinct : 
and  this  is  by  reason  of  the  privitie  which  is  betweene  the  lord  and  the 
disseissee,  Por  if  the  beasts  of  the  disseisee  be  taken,  and  of  them  the 
disseisee  sueth  a  repleviti  against  the  lord,  hee  shall  compell  the  lord  to 
avow  upon  him :  for  if  he  avow  upon  the  disseisor  then  upon  the  matter 
shewn  the  avowrie  shall  abate,  for  the  disseisee  is  tenant  to  him  in  right 
and  in  law  (i). 

[JER E  UP  O N  may  bee  collected  aud  observed  two  diver- 
sities :  first,  betweene  a  seigniorie  or  ren^  service,  and  a  rent 
charge :  for  a  seisniorie  or  rent  service  may  bee  released  and 
extinguished  to  him  that  hath  but  a  bare  right  in  the  land.  And 
the  reason  hereof  is,  in  respect  of  the  privitie  betweene  the  lord  (3  ^P-  95*  ^) 
and  the  tenant  in  right;  for  ne  is  not  onfy  as  tenant  to  the  avowrie, 
but  if  hee  die,  his  heire  within  aj^e,  hee  shall  bee  in  ward ;  and  if 
of  full  a^e,  hee  shall  pav  releeie ;  and  if  he  die  without  heire, 
the  land  shall  escheat,  cut  there  is  no  such  privitie  in  case  of  a 
rent  charge,  for  there  the  charge  only  lieth  upon  the  land. 

The  second  dlversitie  is  betweene  a  seigniorie  and  a  bare  rieht  Vid.  Sect.  451 . 
to  land ;  for  a  release  of  a  bare  right  to  land  to  one  that  hath  but 
a  bare  right  b  void,  as  hathbeene  said.  But  here  in  the  case  of 
our  author,  a  release  of  a  seigniorie  tohi  m  that  hath  but  a  right, 
is  good  to  extinguish  the  seigniorie. 

Nota,  a  seigniorie,  rent,  or  right,  either  in  pnesenti^  or  in  lib.  io.fbl.  48* 
future,  may  be  released  five  manner  of  wayes,  and  the  first  three  ^-wnp^t's  c«m. 
without  any  privitie.  Firsti  to  the  tenant  of  the  freehold  in  deed  (Post.  975. 
or  in  law.    Secondly,  to  him  in  remainder.   Thirdly,  to  him  in  a  ^^*-  ^^r. 
the  reversion.  The  odier  two  in  respect  of  privitie :  as,  first,  here  ^^'^ 
the  lord  releaseth  his  seigniorie  to  the  tenant  being  disseised, 
having  but  a  right,  and  no  estate  at  all :  secondly,  in  respect  of 
the  privitie,  without  any  estate  or  right;  as  by  the  demandant 
to  the  vouchee,  or  donor  to  the  donee,  after  the  donee  hath 
discontinued  in  fee,  as  appeareth  hereafter  in  this  chapter.  ^^^  ^^ 

'*  By  reason  qfthe  privitie,  4'C-"    See  for  this  word  (privitie J, 
Sect.  461. 

"  He  shall  cotnpeU  the  lord  to  avow  upon  him,  SfC^    This  is  90  H.  6. 9.  b. 
reffularlv  true ;  but  if  the  lord  hath  accepted  services  of  the  dis-  41  ^  9-  ^^- 
seisor,  then  the  disseisee  cannot  enforce  the  lord  to  avow  upon  ^^  ^'^ 
him,  ^ough  his  beai^  be  taken,  Sec.  (s)  a     4-   •  •- 

If 

(1)  Here  the  release  operates  by  way  of  extinguishment.    See  post  379.  b. 

(2)  But  the  opinion  of  the  48  E.  3. 9.  seems  to  be  contrary;  because,  when 
the  tenant  pleads  the  disseisin,  to  compel  the  lord  to  avow  uj>on  him,  it  is 
stranff  e  that  the  lord,  by  his  own  act  of  acceptance,  should  maintain  his  avowry, 
and  destroy  the  feudal  contracti    Gilb.  Ten.  64, 65. — [Note  232.] 

Vol.  II.  A  a 
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ai  EL  LDiMOit,  If  a  mm  hath  title  to  have  a  writ  of  eKfaeat,  if  he  accept  ho* 
17- ^E-3-7s-  mage  or  fealtie  of  the  tenant,  he  if  barred  of  hk  writ  of  esdieat* 
FN  B.*i44.  b.  ^^^  ^^  acoe[it  rent  of  the  tenant,  that  b  no  bar  to  hhn,  lor  it 
[i]  7  E.  67tiu '  msf  be  receired  bj  the  hands  of  a  bajlife.  Id]  But  some  doe 
EtchntBr.iS.  hold,  that  if  there  lie  tord  and  tenant,  and  the  tenant  be  dioBciicd, 

and  the  disseisee  die  without  heire,  the  lord  accepts  rent  b j  the 
(9Bin».t<.  hands  of  the  disseisor,  this  is  no  barre  to  him.  Contrarieitis,  if 
^  !sb^^*  he  STOW  for  the  rent  incoort  ofrecord,oriflietakeacoffponli 
'    '  '^  senrice,  as  homage  or  fealtie,  for  the  disseisor  b  in  by  wnme; 

but  if  Uie  lord  accept  the  rent  by  the  hands  of  the  heue  of  toe 

disseisor,  or  of  his  leoSee^  because  thejr  be  in  by  title, 

this  shall  bane  him  of  his  escheat,  which  is  to  »^  be  f^^STI 

understood  of  a  discent  or  feo&neatf  after  the  title  <>f  [_  i^.  J 

M  7  H.  4*  17-    escheat  accrued :  [e]  for  if  the  disseisor  make  a  feoff- 

3  a*  ^'"^*      ment  in  fee,  or  die  seised,  and  after  the  disseisee  die  without 

s?.  xTa.  heire,  then  there  is  no  escheat  at  all,  because  the  lord  hath  a 

0 11.7.9.  tenant  in  by  title.  And  when  Uuleton  wrote,  the  disseisee  in  die 

VMe  Sect.  556.    case  here  put,  should  hare  compelled  the  lord  to  have  avowed 

upon  him,  as  UtUeton  holdeth.  But  now  this  is  alteied  by  a 
[/]siH.8.  latterstatuteof  [/]  31  H.  8.  Fen:  whereas  by  fines,  recoTeries, 
^•^O*  gnmts,  and  secret  feoflfaients,  Bcc  made  by  tenants  to  persons 

(Hob.  S4S.)       unknowne,  the  lords  were  put  from  knowledge  of  their  tenants, 

upon  fdiom  by  order  of  law  they  should  make  their  avowrie,  &c. 
it  IS  by  that  statute  enacted,  that  if  the  lord  shall  distreine  upon 
the  lands  and  tenements  holden,  &c.  that  he  may  avow,  &c.  upon 
the  same  lands,  5cc.  as  in  lands,  &c.  within  his  fee  or  seigniorie^ 
&c.  without  naming  of  any  person  certaine,  and  without  making 
lib.  9.  fol.  136.  avowrie  upon  a  person  oertame.  Upon  which  statute  these  foure 
AffXKigh't  caie.   points  are  to  be  observed.  First,  that  the  lord  hath  still  election 

either  to  avow  according  to  the  common  law,  by  force  of  the 


BBckmTt  cue        **s»     '  — ^'  — — —  — r —  —  — ^ , 

therefore,  though  he  need  not  to  make  his  avowrie  upon  any 
person  certainie,  yet  he  must  alleage  seisin  by  the  hands  of  some 
a4  H.  8.  Atow-  tenantin  certaine,  withinforty  yeares.  Thirdly,  that  if  theavowrie 
97'H.  8. 4-  ^  ^^  °****®  according  to  the  statute,  everie  plaintife  in  the  replevin, 
•0.  Biick'nal't  ^  second  deliverance,  be  he  termor  or  other,  may  have  everie 
caie,  ubi  topra.    answer  to  the  avowrie  that  is  sufficient ;  and  also  nave  aid,  and 

every  other  advantage  in  law  (disclaimer  only  except) ;  for  dis- 

daime  he  cannot,  because  in  that  case  the  avowrie  is  made  upon 

no  certaine  person.  Fourthly,  where  the  words  of  the  statute  be, 

if  the  lord  distreine  upon  the  lands  and  tenements  holden,  yet  if 

Ub.  9.  fol.aa.     ihe  lord  come  to  distreine,  and  the  tenant  enchase  his  beasts 

iiM»Kj  d  avow-    ^hi^h  ^g,^  within  the  view  out  of  the  land  holden,  and  there 

44  E.  3.  no.       the  lord  distreine,  albeit  the  distresse  be  tak^n  out  of  his  fee  and 

11 H.  7.4*         seigniorie  in  that  case,  yet  is  it  within  the  'ssaS  statute:  for  in 

**  u  «  ^ft*       judgment  of  law  the  distresse  is  lawfull,  and  as  taken  within 

84  H.  e.  18.       )|jg  f^  ^^  seigniorie ;  and  this  statute  being  made  to  suppresse 

6  R  i.  R^*       fraud,  is  to  be  taken  by  equitie  (1). 

coui,  11.    (Ant.  161.), 

Sect. 


(I)  See  the  following  page.   Gilb.  Distr.  189.    Loid  Raym.  057- 


L.3.  C.  8.  Sect.  455-56.    Of  Releases.      [268.  b.  369.  9l 


Sect.  455. 

J  LSO,  if  land  be  given  to  a  man  in  taile,  reserving  to  the  donor  and 
to  his  hires  a  certaine  rent,  if  the  donee  be  disseised^  and  after  the 
donor  release  to  the  donee  and  his  Heires  til  the  right  which  hee  hath  in 
the  land,  and  after  the  donee  enter  into  the  land  upon  the  disseisor ;  in  this 
i^ase  the  rent  is  gone,  for  that  the  disseisee  at  the  time  of  the  release  made, 
was  tenant  in  right  and  in  law  to  the  donor,  and  the  avotvrie  of  fine  (a) 
force  ought  to  bee  made  upon  him  by  the  donor  for  the  rent  behmde  (e% 
aTO?rrie  a  fine  force  covient  de  estre  fait  sur  luy  per  le  donor  pur  le  rent 
adeiere)^  Sfc.  But  yet  nothing  of  the  right  of  the  lands,  (scilicet)  of  the 
revmion,  shall  passe  by  such  release  (Mes  uncore  rien  de  droit  de  terres, 
scilicet,  de  le  droit  de  le  reversion,  *  passera  per  tiel  release),  for  that  the 
donee  to  w/wm  the  release  is  made,  then  had  nothing  in  the  land  but  onehJ 
a  right,  and  so  the  right  of  the  land  could  not  f  then  pass^  to  the  donee 
by  such  release, 

['269^  ^  "  TFthe  donee  be  disseised,  Sfcr  This  19  evident  Vide  Sect.  454. 
^  J  by  that  which  hath  beene  said.    But  admit  ^^*  5*  ^t. 

that  the  donee  maketh a  feoffioaent  in  feci  and  the  f 'u^' ^'« 
donor  release  unto  him  and  his  heires  all  the  right  in  the  land,  u."^^  ^X  lo* 
this  shall  estbguish  the  rent,  because  the  lord  must  avow  upon  Jib.  6. 58.  * 
him,  and  yet  the  tenant  in  taile  after  the  feoffment  hath  no  n^ht  Lampet'i  cMe, 
in  the  land.  But  the  reason  is  in  respect  of  the  privity,  and  tnat  f^  '"P^p 
the  ^m]  donor  is  by  necessity  compeMde  to  avow  upon  him  only;  o^\*         °^ 
for  if  he  should  avow  \xgfm  the  diseontinuee,  then  it  should  [m]  10  E.  3,16. 
appeare  of  his  owne  shewing  that  the  revei^sion  whereunto  the  48  £.  3,  $.  h. 


heard  and  observed.  And  £t^/2etonsaith  here,  that  in  case  of  the  ^n]lViii.i8£Iig. 
disseiBia  of  fine  force,  the  avowrie  must  be  made  upon  the  donee,  sir  ThonuM 

Wiat'fcateia 

«  Yet  nothing  0/ the  righlAc^^thereoersiony^cr  Here  the  «>»»«>i»««»- 
divefsitie  a&c^aid  betweene  the  rent  service  and  a  bore  right 
to  the  land  afpeaxe^ 

Sect.  456. 

TN  the  same  manner  it  is,  if  a  lease  be  made  to  one  for  terme  of  life 
^  (ai  leas  soit  §  aiinp«r  terine  de  vie),  reserving  to  the  lessor  and  to  his 
heires  a  certaine  rent,  %f  the  lessee  be  disseised,  atS  after  the  lessor  release 
to  the  lasee  and  to  his  heires  all  the  right  which  hehath  in  the  land,  and 
after  tJie  lessee  enireth,  albeit  in  this  ease  the  rent  is  extin^,  yet  nothing 
of  the  right  of  the  reversion  shatt  passe,  causfi  qua  supra. 

HEREBY 

^  9d0a({\keBne  added  in  L.  and  M.        f  Men  not  in  L.  and  M. 
and  Roh.  §  fait  added  in  L.  and  M.  and  Roh. 


(2)  That  is,  of  necefslty. 

A  Xt 


269. a.  269. b.];       Of  Releases.      L.3-  C.8.  Sect.457. 

XT  £  R  E  B  Y  the  diversity  is  made  appareDt  betweene  a  release 
-^  of  a  rent  service  out  of  land^  ana  a  release  of  right  to  land. 


in  this  Section. 


Sect*  457. 

J^UT  if  there  be  very  lord  and  very  tenant,  and  the  tenant  maketk  a 
-*^  feomnent  infee^  the  which  feojfee  doth  never  become  tenant  to  the 
lord,  \  if  the  lord  release  to  the  feoffor  all  his  right,  Sfc.  this  release  is  alto- 
gether  void,  because  the  feoffor  hath  no  right  in  the  laud,  and  he  is  not 
tenant  in  right  to  the  lord,  but  only  tenant  as  to  make  the  avowrie,  and  hee 
shall  never  compell  the  lord  to  avow  upon  him,  for  the  lord  shall  avow 
upon  the  feoffee  if  hee  will. 

*^  T/'E  R  Y  lord  and  very  tenant"  This  is  to  be  understood  of  a 
lord  in  fee  simple,  and  of  a  tenant  of  like  estate. 
Vide  Afoough'f  There  be  foure  manner  of  avowries  for  rents  and  services,  &c. 
case,  1. 9.  f  i36>  inz,  1.  Super  verum  tenentem,  as  in  the  case  here  put.  3.  Super 
136.  90H.6.9.  ^,^,„  tenenteminformdpradictd,  as  where  a  lease  for  life,  or  a 
19  £.4.^3^  S^^  ^  ^^  ^^^  made,  the  remainder  in  fee.  3.  Upon  one  as 
36  H.  0.  upon  his  tenant  by  the  manner  omitting  (verifj ;  and  this  is  when 

ATowrie,  17.       the  lord  hath  a  particular  estate  in  the  seieniorie,  and 
9Bii.Dicr,957.  gQ  gh^ji  ^g  donor  r^  upon  the  donee,  or  lessor  upon  (^6071 
7  E  1 04.         ^^®  lessee.    4.  Sur  le  matter  en  la  terre,  as  within  ^^  I     k   J 
30  £.  3.  ^^^  ^^^  seigniorie.    As  where  the  tenant  by  knishts 

Atow.  1 31 .  service  maketh  a  lease  for  life  reserving  a  rent,  and  die  his  heire 
(9Be|>.  135.  b.  within  age,  the  gardeine  shall  avow  upon  the  lessee,  scilicet, 
%  E  5'  t\^^  super  materiam  jirtedictam  in  terris  et  tenementis  pnedictis  ut  infra 
ukiiDo.  °  feodum  et  dominium  stmm.  Now  by  the  statute  the  very  lord 
38  H.  6.  33.  may  avow,  as  in  lands  within  his  fee  and  seigniorie,  without 
(Doc.  Pla.  53.)  avowiog  upon  any  person  in  certaine  (1). 
31 H.  8.  cap.  19.  Here  appeareth  the  diversity  betweene  a  tenant  in  taile,  and  a 
(Pott.  345.;        tenant  in  fee  simple ;  for  albeit  tenant  in  taile  make  a  feoffment 

in  fee,  yet  the  right  of  the  entaile  remaines,  and  shall  descend  to 

the  issue  in  taile.    But  when  the  tenant  in  fee  simple  make  a 

feoffment  in  fee,  no  right  at  all  remames  of  his  estate,  but  the 

whole  is  transferred  to  the  feoffee. 
Also  the  lord  is  not  compellable  in  that  case  to  avow  upon  the 

feoffor ;  but  if  he  will,  as  Littleton  here  saith,  he  may  avow  on 

the  feoffee ;  but  so  it  is  not,  as  hath  beene  said,  in  case  of  tenant 

in  taile. 
Note  a  diversity  betweene  actions  and  acts  which  concetne  the 

right,  and  actions  and  acts  which  conceme  the  possession  only. 

For  a  writ  of  customes  and  services  lieth  not  against  the  feoffor, 
(Doc.  PU,3<i-)  nor  a  release  to  him  shall  extingui^  the  seigniorie.    So  if  a 

rescous 

t  JfrC'  added  in  L.  and  M.  and  Roh. 


(1)  On  the  continuance  of  the  right  of  the  entail  in  the  tenant  in  taO  aft^r  a 
feoffment  made  by  him,  see  the  case  of  lord  Sheffeild  v.  Ratcliffe,  Qob.  ^94* 
and  see  Duncombe  v.  Wingfield,  ibid. 354 [Note 223] 
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rescous  be  made,  an  assise  shall  not  lie  against  the  feoffor,  and 
him  that  made  the  rescous,  because  the  feoffee  is  tenant,  and  in 
assise,  the  surplusage  incroached  shall  be  avoided.  For  these 
actions  and  acts  conceme  the  right;  but  of  a  seisin  and  an 
avowrie  which  conceme  the  possession,  it  is  otherwise.  And  if 
the  lord  release  to  the  feoffor,  this  is  good  betweene  them,  as  to 
the  possession  and  discharge  of  the  arrerages,  but  the  feoffee 
shall  not  take  benefit  of  it,  for  that,  as  hath  beene  said,  it 
extendeth  not  to  the  right.  But  the  feoffor  shall  plead  a  release 
to  the  feoffee,  for  thereby  tlie  seigniorie  ia  extinct ;  as  if  lessee 
for  life  doth  waste,  and  grant  over  his  estate,  and  the  lessor 
release  to  the  grantee,  in  an  action  of  waste  against  the  lessee, 
he  shall  plead  the  release,  and  yet  he  hath  nothing  in  the  land. 
And  so  m  waste  shall,  tenant  in  dower  or  by  the  courtesie  in  the 
like  case,  and  the  vouchee,  and  the  tenant  in  a  pracij)e  after  a 
feoffinent  made.    And  so  in  a  cordrajbrmam  couationis, 

"  The  tohichjeoffee  cloth  never  become  tenant,*     Noia  here  an  4  ^  3-  «<• 
exceUent  point  otleaming,  viz,  if  there  be  lord  and  tenant,  and  7  £•  3*  &• 
the  rent  is  behind  by  divers  yeares,  and  the  tenant  make  a  feoff-  ^^^e^^it. 
ment  in  fee,  if  the  lord  accept  the  service  or  rent  of  the  feoffee  Arowrie. 
due  in  his  time,  he  shall  lose  tne  arrerages  due  in  the  time  of  the  Br.  1 1 1.  li.  3. 
feoffor;  for  after  such  acceptance  he  shall  not  avow  upon  the  ^1.65, 66. 
feoffor,  nor  upon  the  feoffee  for  the  arrerages  incurred  in  the  time  ^  u"*"^]^^^***' 
of  the  feoffor.    But  in  that  case  if  the  feoffor  dieth,  albeit  the  I  £.'^'6. 
lord  accept  the  rent  or  service  by  the  hand  of  the  feoffee  due  in  34  h.  6. 46. 
his  time,  ne  shall  not  lose  the  arrerages,  for  now  the  law  com-  37  H.  6. 
pelleth  him  to  avow  upon  the  feoffee  (2),  and  that  which  the  law  ^9  H.8. 
compelleth  him  unto  snail  not  prejudice  him.  C6  RepTfiS.  b.> 

So  it  is,  and  for  the  same  reason,  if  there  be  lord,  mesne,  and 
tenant,  and  the  rent  due  by  the  mesne  is  behinde,  and  after  the 
tenant  fore-judge  the  mesne,  and  the  lord  receive  the  services 
of  the  mesne  which  issue  out  of  the  tenancie,  he  shall  not  be 
barred  of  the  arrerages  which  issued  out  of  the  mesnalty ;  and 
so  if  the  rent  be  behmde,  and  the  tenant  dieth,  the  acceptance 
of  the  services  by  the  hand  of  the  heire  shall  not  barre  nim  of 
the  arrerages ;  for  in  these  cases,  albeit  tlie  persons  be  altered, 
yet  the  lord  doth  accept  the  services  of  him  which  only  ought 
to  doe  them  (3). 

But  as  long  as  the  feoffor  liveth  the  lord  shall  not  be  compelled  4  £•  3*  s^- 
to  avow  upon  the  feoffee,  unlesse  he  givetli  the  lord  notice,  and  47  £•  8*  4* 
tender  unto  him  all  the  arrerages. 

But  now  by  the  statute  the  lord  may  avow  upon  the  lands  so 
holden,  as  in  lands  within  his  fee  or  seigniory,  without  naming  of 
any  person  certaine  to  bee  tenant  of  the  same,  and  without  91 H.  8.  cap.  91. 
making  of  any  avowrie  upon  any  person  certaine,  as  hath  beene 
•aid,  which  hath  mudi  altered  tne  common  law  in  the  cases 
abovesaid^  for  the  benefit  and  safety  of  the  lord. 

But  yet  these  cases  are  necessary  to  be  knowne  (for  which 
purpose  I  have  added  them),  for  that  the  lord  may  avow  still  at 
the  common  law  if  he  will. 

Sect. 


(3)  For  the  lord  could  not  introduce  the  heir  into  the  feud  contrary  to  the 
express  alienation  of  the  ancestor.    Gilb.  Ten.  67. — [Note  224.] 

(3)  By  acceptance  of  rent  from  the  assignee,  the  lessor  loses  his  action  of 
debt  against  the  first  lessee^  but  he  may  still  maintain  aa  action  of  covenant 
against  him.     1  Saund.  240, 241.    2  Saund.  302.— [Note  225.] 

A  A  3  / 
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tj^  Sect.  458.  p70n 

QTHERWISE  U u M^trt the xxrytoiaMudmtmd, mm tktemt 
afaremdjfar  if  ike  very  iemaU  ^Ao  is  dmtuedj  hold  rf  tie  lord  iy 
kmmkU  etrmu ami dieti  (Us htire  bdmg  witUu  age,)  the  tardskattimx 
amaseiuikewardskwoftiekeirefamdsoskalliemoi  have  tkewardafiht 
feoffor  thai  made  tiefeofimeid  im  fee,  ifc.  so  there  is  a  great  divmitie 
betweeMe  these  two  cases* 


itH.4. 13. 
35E^^tit. 
G«d.io.    0H.7.9.    37H.flLi.    3tH.0.97.    7&6.dLG«d.BR    (BMLM5.k) 


Sect.  459. 

jd  LSOf  if  a  man  letteth  to  ifsother  Us  lamdfor  termt  ofyeares^  if  the 
lessor  release  to  the  lessee  all  Us  right,  t^c.  before  that  the  leaee  had 
entred  into  the  same  land  by  foru  of  tSe  same  base,  such  release  is  void, 
for  that  the  lessee  had  not  possession  in  the  land  at  the  time  of  the  release 
made,  bat  only  a  right  to  have  the  same  land  by  force  of  the  lease.  Bat 
if  the  lessee  enter  into  the  land,  and  hath  possession  iftt  by  force  of  the 
said  lease,  then  such  release  made  to  him  bjf  thefoafor,  or  by  Us  heire,  is* 
sufficient  to  Urn  by  reason  of  the  privitie  wmchbyfone  of  the  lease  is 
between  than,  tfc.  (1) 

49  E.  3. 0.       ''J^EFORE  that  the  lessee  had  entred,  tfcT    Far  before  entiy 

SsIL&S.  the  lenee  bath  but  M^rr«cf0^enittfif»  an  interest  of  a  teriii% 

37  H.  9. 18.       and  no  poMcwion,  and  therefore  a  release  which  cnoiesby  way 

4^1 7^1?.        of  en]ai^;ing  of  an  estate  cannot  worke  without  a  posscarion  (s), 

15  H.  7. 14.       for  before  possession  there  is  no  rererrion;  and  yet  if  a  tenant 

for  twenty  yeares  in  possession  make  a  lease  to  B.  for  £:fe  jesares, 

and  B.  enter,  a  release  to  the  first  lessee  is  good,  for  he  had  an 

actuall  possession,  and  the  possession  of  his  lessee  is  his  posses- 

S4E.4.  Sor-      sion.    And  so  it  is  if  a  man  make  a  lease  for  yeaiesy  the  re 

r^^,  6.  mainder  for  yeares,  and  the  first  lessee  dodi  enter,  a  rdease  to 

^  ^^^Td-*-;   him  in  the  remainder  for  yeares  is  good  to  enlaq^hv  estate  (3> 

But 

*  good  and,  added  in  L.  and  M.  and  R<^. 


(1)  On  releases  which  operate  by  enlaigement,  see  post.  373.  a. 

(3)  But  this  must  be  understood  of  a  hone  at  common  law ;  for  if  it  be  so 
filmed  as  to  be  a  baraain  and  sale  under  the  statute,  the  possession  is  imme- 
diately executed  in  &e  lessee,  so  that  no  entry  is  neeessary.  See  the  note 
page  371.  b.  and  Cro.  Car.  1 10.    3  Ventris,  a5«*-[Note  8t6.] 

(3)  ^  this  passage  it  appears,  that  what  sir  Edward  Coke  diMerres  a  iem 
lines  before,  that  a  release  which  enures  by  enhugement  cannot  work  without 
a  poMessioD,  must  be  understood  to  mean,  not  that  an  actual  estate  in  posses- 
sion 
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But  if  a  man  make  a  lease  for  yeares  to  beginne  presently,  re- 
serving a  rent,  if  before  the  lessee  doth  enter  the  lessor  releaseth 
all  the  right  that  hee  hath  in  the  land,  albeit  this  release  caimot 
enlarge  his  estate,  yet  it  shall  in  respect  of  the  privity  extinguish  (Ant.  4^.  b.) 
the  rent  And  so  it  is  if  a  lease  be  maide  to  beginne  at  Michael- 
mas,  reserving  a  rent,  and  before  the  day  the  lessor  release  all  the 
right  that  he  hath  in  the  land,  this  cannot  enure  to 


betweene  sir  Henrie  Woodhooae  and  sir  William  Paitom 


A  man  granteth  the  next  avoidance  of  an  advowson  to  two,  the 
one  of  them  may  before  the  church  become  void  release  to  the 
other;  for  although  the  grantor  cannot  release  to  them  to  increase 
their  estate,  because  their  interest  is  future,  and  not  in  possession, 
yet  one  of  them  to  extinguish  his  interest  may  release  to  the 
other  in  respect  of  the  privity.     But  after  the  church  become 
Void,  then  such  a  release  is  void,  because  then  it  is  (as  it  were) 
but  a  thing  in  action.    And  this  was  resolved  [c]  by  the  whole  [c]  F^»cIl 
court  of  common  pleas,  which  I  m^selfe  heard  and  observed.  .38£Iiz.inquare 
And  bv  consequent  in  the  case  of  LUtldon,  if  a  lease  for  yeares  ■^np^^'t  per 
be  made  to  two,  albeit  the  lessor  before  they  enter  cannot  release  ^^J™^'  ^*'** 
to  them  to  enlaim  their  estate,  yet  one  %f  them  may  before  Nome?  in 
entry  release  to  the  other.  commoni  banco. 


**BiU  only  a  right,  fy:^     Which  is  not  so  to  be  understood  PL  Com.  433. 
that  he  hath  but  a  DAked  right,  for  then  he  could  not  grant  it 
over ;  but  seeing  he  hath  interesse  termini^  before  entrie,  he  may 
p*ant  it  over,  aS}eit  for  want  of  an  actuall  possession,  he  is  not 
Capable  of  a  release  to  enlarge  his  estate, 

**  Bttt  if  the  lessee  enter  into  the  land,  8^c,**  This  is  evident. 
And  herein  note  a  diversity  betweene  a  lease  for  life,  and  for 
yeares,  for  before  the  lessee  tor  yeares  enter,  a  release  cannot  be 
inade  unto  him :  but  if  a  man  make  a  lease  for  life,  the  remainder 
for  life,  and  the  first  lessee  dieth,  a  release  to  hiin  in  the  re-  ^ 
mainder  and  to  his  heires  is  good  before  hee  doth  enter  to  en- 
large his  estate,  for  that  he  hath  an  estate  of  a  freehold  in  law 
in  him,  which  may  be  enlarged  by  release  before  entrie. 

And  where  our  author  sp^eth  only  of  a  lessee  for  yeares,  the  ^5  £•  3*  53* 
same  law  it  is  of  a  tenant  by  statute  merchant  or  staple^  or  tenant  ^  ^*  3* 
by  efegi^,  or  the  like.  t'^k'tl 

hect. 


sion  is  necessary,  but  that  a  vested  interest  suffices,  for  such  a  release  to  ope- 
rate upon.  By  coinparing  this  with  what  is  said  in  note  1. 271.  b.  of  the  ope- 
ration of  a  lease  ana  release,  it  will  be  seen,  that  not  only  estates  in  possession, 
but  estates  in  remainder  and  reversion,  and  all  other  Incorporeal  hereditaments^ 
may  be  effectually  granted  and  conveyed  by  lease  and  release:  but  it  is  an 
inaccuracy  to  say,  that  the  releasee^  in  these  cases,  is  in  the  actual  possession  of 
the  hereditaments ;  the  right  expression  is,  that  they  are  actually  vested  in  him, 
by  virtue  of  the  lease  of  possession,  and  tibe  8tatute«'-^[Note  237.] 


A  A  4 
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Sect.  460. 

TN  the  same  manner  it  is,  as  it  seemeth,  where  a  lease  is  made  to  a  man 
to  hold  of  the  lessor  at  his  willy  by  force  of  which  lease  the  lessee  hath 
possession :  tf  the  lessor  in  this  case  make  a  release  to  the  lessee  of  all  his 
right f  ifc.  tnis  release  is  good  enough  for  the  privitie  which  is  betweene 
them\  for  it  shall  bee  in  vaine  to  make  an  estate  by  a  Hverie  of  seisin  to 
anotlier,  where  lie  liath  possession  of  the  same  land  by  the  lease  of  the  same 
man  before,  S^c. 

But  the  contrarie  is  liolden,  Pasch.  2  E.  4,  fry  all  the  justices*. 

41  U.  6. 37.  T\  ^  these  two  Sections  is  to  be  observed  a  diversity  between  a 

«  E.  4. 6.  b!  tenant  at  will,  and  a  tenant  at  sufferance;  for  a  release  to  a 

7  £.  4. 37.  tenant  at  will  is  good,  because  betweene  them  there  is  a  posses- 

3  ^  4*  i6-  sion  with  a  privity :  but  a  release  to  a  tenant  at  sufferance  is  void, 

^^^*Q  because  he  hath  a  possession  without  privity.    As  if  lessee  for 

(5  Rep.  13.  yeares  hold  over  his  terme,  &c.  a  release  to  nim  is  void,  for  that 

a  Sid.  153.  there  is  no  privity  betweene  them ;  and  so  are  the  books  that 

Ant.  47.  speake  of  this  matter  to  be  understood  (i ). 

Cro.J«..69.)      *"  j»  „^^ 

*  This  paragraph  is  not  in  L.  and  M.  or  Roh. 


(1)  A  tenant  at  will  is  he  who  enters  and  enjoys  the  land  by  the  express  or 
implied  consent  of  the  owner,  without  there  being  any  obligation  on  the  part 
either  of  the  lessor  or  lessee  to  continue  it  for  any  certain  or  determinate  term. 
A  tenant  by  sufferance  is  he  who,  having  entered  and  obtained  possession  by 
title,  continues  the  possession,  after  his  title  is  ended,  by  the  laches  of  the 
lessor.  The  former  is  in  by  the  consent  of  the  owner  of  the  lands ;  this  createt 
a  privity  between  them.  A  tenant  by  sufferance  is  in  only  by  the  laches  of 
the  owner ;  so  that  there  is  no  privity  between  them.  Both  these  estates  differ 
from  that  of  a  tenant  from  year  to  year,  the  tenant  of  which  may  determine  it 
at  the  end  of  any  year ;  but  after  a  new  year  is  begun,  the  tenure  cannot  be 
determined  either  by  the  lessor  or  lessee  till  the  enaof  the  year.  See  1  Lord 
Raymond,  707, 708.  2  Salk.  413.  3  Salk.  322.^  If  a  person  holds  by  lease, 
and  the  term  expires,  the  lease  itsdf  is  notice  of  the  expiration  of  the  term,  and 
the  lessor  may  enter  on  the  lessee  without  further  notice,  unless  for  double  rent, 
under  the  ^.Ueo.  2.  c.  28.  sect.  1.  in  which  case  there  must  be  a  previous  de-^ 
mand  in  writing.  Where  the  tenant  holds  by  will,  the  modern  determinations 
are,  that  there  must  be  a  previous  notice ;  but  this  notice  varies  according  to 
the  custom  of  the  place,  and  the  nature  of  the  hereditaments  in  lease. 

The  editor  has  been  favoured  with  the  following  note  of  an  important  deter« 
mination  on  this  point.  York,  Lammas  Assizes  1773*  Richard  Roe  ex  d.. 
Chr.  Brown,  against  Ann  Wilkinson.  Ejectmient  for  two  messuages  and  other 
premises  at  North  Cowton.  Thomas  Beaver  proved  that  he,  by  the  lessor  of 
the  plaintiff's  order,  delivered  a  notice  in  writing  to  the  defendant,  on  the. 
loth  of  February,  which  notice  he  received  from  lessor  of  plaintiff.  The  notice 
was  as  follows :  ^*  10th  February  1773.  Ann  Wilkinson,  Take  notice,  that 
^*  you  are  to  quit  and  yield  up  the  possession  of  the  dwelling-house,  stable^ 
'*  shcm,  and  coal-house,  with  their  appurtenances,  situate  at  North  Cowton, 
"  which  you  rent  under  me,  on  the  1 3tn  day  of  Mav  next.  Yours,  Chr.  Brown." 
Thomas  Mastermau  deposed,  that  for  30  years  he  had  been  bailiff  at  North 

Allerton, 
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'<  But  the  contrary  is  hoUen,  Sfc*'  This  is  of  a  new  additioBy 
and  the  booke  here  cited  ill  understood,  for  it  is  to  be  under- 
stood of  a'tenant  at  sufierance. 


K'] 


Sect.  461. 


D  17  r  where  a  man  of  his  owne  head  occupieth  latids  or  tenements  at 
the  will  of  him  which  hath  the  freehold (M.eB  iou  home  de  sa  test^ 
demesne  occupia  terres  ou  tenements  a  la  volunt  celuy  que  ad  f  Xe 
franktenement)^  and  such  occupier  claitneth  nothing  but  at  wilt^  8fc,  ifhee 
which  hath  the  freehold  will  release  all  his  right  to  the  occuffieTf  S^c.  tkis 
release  is  void,  because  there  is  noprivitie  betweene  them  by  the  lease  made 
to  the  occupier,  nor  by  otlier  manner,  S^c. 

**  /IF  his  owne  head'*     Hee  doth  not  say,  of  his  omne  head  Vide  Sect  W. 
entreth^  &c.  so  as  this  is  to  bee  understood  of  a  tenant  at  ^*  ^^  ^^"^ 
sufferance,  viz.  where  a  roan  conimeth  to  the  possession  first  Cro.Cw!m3.> 
lawfully,  and  hoLdeth  over. 

For 

t  ent  added  in  £.  ana  M.  and  Roh, 


Allerton,  the  market  town  for  Cowton ;  that  it  was  the  usage  to  give  half  a 
year's  notice  in  case  of  lands,  but  had  known  a  great  many  given  to  quit  houses 
at  North  Allerton  at  Candlemas  for  May  Day,  and  submitted  to.  This  place 
is  about  eight  miles  from  North  Allerton.  Verdict  for  plaintiff,  subject  to 
judge  Gould's  opinion.  The  question  was,  This  being  the  case  of  a  house  and 
buildings  only,  under  lo/.  per  annum,  viz.  only  5/.  5#«  per  annum,  and  the 
year  expiring  at  May  Day,  old  style,  Whether  in  an  holding  from  year  to  year, 
the  above  notice  was  sufficient,  or  whether  it  ought  not  to  have  been  eiven  half 
a  year  before  die  expiration  of  the  year  ?  22d  January  1774.  Berore  judge 
Gould  at  his  chambers,  Mr.  Davenport  for  plaintiff  argued,  that  a  week's  notice 
to  a  tenant  at  will  was  sufficient ;  that  the  defendant  was  tenant  at  will ;  that 
the  custom  in  London  required  only  three  months  notice  for  tenements  under 

10  Z.  a  year ;  that  the  same  custom  was  in  general  observed  every  where ;  and 
it  was  reasonable  and  agreeable  to  late  determinations ;  that  the  custom  of  the 
country  was  in  this  case  proved  in  favour  of  plaintiff,  and  cited  the  following 
cases :  13  Hen.  8.  fo.  16. — ^^,  Year  Book.  Brook,  title  Leases,  pi.  53.  Keil- 
way,i63.  Co.  Lit.  68.  See  UtleTenantatWill,  55.  a.  69.  Allen,4  Sir  Thomas 
Bowes's  case,  a  Lord  Ray m.  1 008:  Title  v,  Grevett.  2  Jones,  5.  Timber ly  v. 
Grobbam — How.    s  Salk.  41 3, 414.    3  Burrow,  1603.  Timmins  p.  RowUnson. 

1 1  Viner,  406.  tit  Estate.  Mr.  Lee,  for  defendant,  argued,  there  was  not,  ac- 
cording to  modem  determinations,  any  such  estate  as  an  estate  at  will ;  every 
tenant  being  a  tenant  for  a  year  or  more ;  and  that  the  rent  was  immaterial  and 
custom  locu ;  and  expatiated  on  the  hardship  of  poor  tenants,  if  turned  out  on 
short  notice;  andcitedBrook,  tit.  Leases, fo.  61.  Yelverton,  73, 74.  In  April 
following,  Mr.  justice  Gould  delivered  his  opinion  to  Mr.  Davenport  thus; — 
*'  I  have  consulted  all  the  other  judges,  and  we  are  all  of  opinion  that  six 
''  months  notice  to  auit  is  necessary  in  all  cases,  whether  of  houses  or  lands, 
''  under  or  above  5  L  per  annum,  unless  where  there  is  a  particular  custom  to 
**  the  contrary ;  and  the  custom  at  North  Allerton  was  too  far  distant  from 

North  Cowton  to  affect  the  inhfibitants  there,  unless  proved  to  extend  to 
that  place  also.*'    Judgment  for  defendant.— [Note  3s8.] 


IC 
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r.lT€».IIJL      MFflrifsHMCBlRdiiiiCalaHlorkii 
Lj^z,     lake  tile  prate,  hk  v«di  to  Md  k  It  the  «iU  of  the 
iwri t,  Br.  1^    ca— etqttiIifiehifreo^,batlieeii»^Meiwr(i)y 
^Iw^^         fdeew  to  hia  kgood;  or  if  dieovaer  eoBMnta 
^iit^       then  bee  it  a  tenant  at  wOl,  and  tint  way  also  the 
jsE.3.A«lMu  Bat  there  ii  a  dweraitie  when  one  i  imaBHh  toa 
II  EL  a,  ibid.  07.  in  land  by  the  act  of  the  partie^and  when  by  act  in  law;  fer  if 
**^*^Y'         ^^  gardcin  hold  over,  he  if  an  abator,  became  hit  interett 
laE.), AJL91.  1^  act  in  law '«.) 

24  Am,  10.    10  E.  3.41.    8E.3,^    (^1  BcX  AIm'.  0^    Pose.«77.)    VidespMt 

«/tkelMbC3tnL    Mar.t.  cap.  16L     ioE.4.9,10.    (iB^.Ur.&6i.    A^X^J.  b.) 


OU  K.B.  117.        «<  A'o  prkitkJ'    Priritie  it  a  word 

I^'  ^^  .    English  M  to  the  French,  and  in  the 

^j^j^;^'^*  num  law  b  fonrefidd. 

ioL  143,  i«4.  1-  As  pririet  in  eitate,  mhtgttti IMtldon  here  flpeaketh;^  as 

VkleScct.4M-  betweene  the  donor  and  donee,  Icjtor  and  letscc,  which  priwtie 


(•Bcp.4^k)       s.  PriTieiinbloiid;aBthehareto  the 


(Aat34S.a.)         3.rhntiefmiepreKBtation;ai,ezecotoii,Ac.toi 

And  fimithljr,  utifica  in  teuiue,  as  the  lord  and  tenant,  &c» 
which  nu^  be  redooed  to  two  gciMuaH  hendt,  pmici  in  deed, 
and  priviet  in  law. 

Sect.  462,  463. 


y^LSO,  if  a  moM  em/eaffe  other  wimrf  Ms  Lmd upom  cow^Ancf ,  and 
-^^  totkt  itUaU  to  foformt  Us  laU  wiu,  amd  the  feoffor  occupietk  the 
mme  Immiai  the  will  ofhufeafilea^amitdiertheJiojgfM  by  their 

deed  to  that  feoffor  all  that  rsghi,  tfc.  tms  hath  heem  a  qmeatum  tf  each 
releate  be  gooaor  mo.  And  eome  have  md^  thai  saeh  release  u  voidj 
beeatue  thmwasmo  prhntie  betweene  the  fe^ees  amd  their  feojfbr,  imso- 
much  as  no  lease  was  made  after  such  feoffment  by  the  feoffees  to  the 
ftaffoTf  to  hold  at  their  will:  and  some  nave  said  the  contrarie,  and  that 
for  two  causes. 

Sect.  463. 

f^HE  is,  that  when  such  feoffment  is  made  upon  co^dence  to  performe 
^  the  uM  of  the  feoffor,  it  shaU  bee  intended  bu  the  hw.thattU^ 
ought  presently  to  occupie  the  land  at  the  wiU  of  his  feoffees^  and  so  there 

is 


(1)  This  it  to  be  nnderttood  when  there  it  no  term  of  yeaiB  in  die  land ; 
bat  tf  there  be  a  term  in  eftr,  and  one  enters  claiming  the  term,  he  shall  not 
be  a  ditteitor,  hot  an  action  of  debt  or  waste  shall  be  against  him,  and  one  may 
be  exeeutor  de  son  tort  of  a  term.  3  Lev.  35.— [Note  asg.] 

(3)  P.  o  Car.  C.B.  on  theargmnent  of  the  case  of  BUmdeU  or  Baughj  com* 
monlyeauedthe  Earl qf  Nottingham's easCf  justice Barday  saidy  thathetohom 
lordCokeeaUs  in  Ms  place  an  abator^  must  be  takenfor  a  disseisor^  as  he  (A) 
had  actual  possession  by  the  possession  of  the  guardian.  Lord  Nott.  MSS. — See 
Cfo.  Ca.ao3.  Litt.  Rep.  372.  1  Vent.  SS-  80.— [Note  330.] 

(A)  fl.  «i  cAf  h€ir  in  ward. 


Ii.3.  as.  Sect.  463.      Of  Releases.         [271.a.  271.b. 

ii  the  like  Idnde  of  privitie  beiweene  them,  as  if  a  man  make  a  feoffment 
to  others,  and  they  immediately  upon  the  feojfmeiit  toil  I  and  grant,  that 
their  feoffor  shall  occupy  the  land  at  their  witty  S^t, 

IJERE  IB  a  auestion  moved^  and  the  reasons  of  both  sides  it  E.  4.  lo. h, 

shewed,  ana  as  it  hath  beene  observed,  the  hitter  opinion  >6  £•  4* 
IS  the  better,  being  Littleton*B  owne  opinion.  VideSwP'aoa. 

"  It  shall  he  intended  by  the  /ato,  that  the  feoffor  ought  presently  ^  g^  ^\  j^ 

to  occupy  the  land  at  the  mil  of  his  feqffeesr    For  intenaments  of  9  h.  7.  fol/ni. 

law  mentioned  by  our  author  see  the  Sections  in  the  margent.     timo. 

15  H.  7.  a.  b. 
14  H.  8.  ^.  a.    Sect  99, 100. 1 10.  3^7.  377.  393. 406. 44a 

Here  is  to  bee  observed  the  intendment  of  law,  that  when  a  3^  g,  q^ 

feofiment  is  made  to  a  future  use,  as  to  the  perform-  Subpena,  aa. 

[^7l7i  ^"^  ^^  ^^  ^^  ^^^'  ^®  ^^  feoiflRses  shall  be  seised  15  H.  7.  it.  b. 
K    'j  to  the  use  of  the  feolfiMr  and  of  his  heires  in  the  d7H.6.3$. 
meane  time.  ^  H  ^^ 

\  Mar.  1 1 1.  Dier.    (6  Rep.  18.  a.)    (Ant.  x  1 1.  113.  a.)    (t  Rep.  5a) 

Ipsa  eienhn  leges  cuphtnt  tdjure  regaiUur. 

And  reason  would  that  seeing  the  feoffinent  is  made  without  (1  Roll.  Abr. 
consideration,  and  the  feoffor  hath  not  disposed  of  the  profits  859.    Sid.  458. 
in  the  meane  time,  that  by  construction  and  intendment  of  law  ^y^'»  i^-  >*) 
the  feoffor  ought  to  occupie  the  same  in  the  meane  time.    And  |^.^*  ^* 
so  it  is  when  the  feoffor  di^seth  the  profits  for  a  particukr  ^  ^e^ti^' 
time  in  preesentiy  the  iise  of  the  inheritance  shall  be  to  the  Detiae. 
feoffor  and  his  heires,  as  a  thing  not  disposed  of;  wherein  it  is 
to  be  observed,  that  lands  and  tenements  conveyed  upon  con- 
fidences, uses,  and  trusts,  are  to  be  ruled  and  decided,  if  ques- 
tion groweth  upon  the  confidences,  uses  or  trusts,  by  the  judges 
of  the  law;  for  that  it  appeareth  bv  this  and  die  next  Section, 
Uiey  are  within  the  entenoment  and  construction  of  the  lawes 
of  the  realme  (1). 

And  it  is  to  be  observed  (as  hath  beene  said)  that  there  is  a  (Ant  in.K 
diversitie  betweene  a  feofiment  of  lands  at  this  day  upon  confi*  iia.  a.) 
dence,  or  to  die  intent  to  performe  his  last  Mrill,  and  a  feo£Bnent 
to  the  use  of  such  person  and  persons,  and  of  such  estate  and 
estates,  as  hee  shall  appoint  by  his  last  will:  for,  in  the  first  case, 
the  land  passeth  by  tne  w31^  and  not  by  thefeoffinent;  for  after 

the 


(1)  Many  references  have  been  made,  in  the  foregoing  notes,  to  this  part  of 
ihe  work,  for  some  observations  on  conveyances  at  common  law,  and  tfiose 
vrtiich  derhre  their  eflbct  from  the  statute  of  USES.  It  appeared  advis{d[>Ie 
to  collect  them  into  one  continiied  note,  that  the  difierence  between  the  two 
modes^  of  conveyance  might  appear  in  a  strorasr  light;  and  to  prevent  a 
necessity  of  frequently  repeatoag  those  generw  principles  and  illustrations, 
which  odierwise  must  have  been  introduced,  on  every  occasion,  where  any 
pomt  of  this  nature  seemed  to  require  bxl  explanation.  On  the  same  grouno. 
It  seemed  advisable  to  anticipate  some  passages  wbic^  otherwise  womd  have 
had  a  place  in  a  subseqiient  part  of  the  notes.  ^^K. 

L  PBOF7MSNT8  and  GRANTS  wcTc  the  two  chief  modes  used  in  the     ^^^ 
Common  Law  for  transferrins  property.  ^W 

I.  1.  The  most  comprehensive  definition  which  can  be  gtrexmi  afkoffinentt  ^ 

seems  to  be,  a  conveyance  of  corporeal  hereditaments,  by  delii^ery  of  tine  pos- 
sessbn  upon,  or  withm  view  of,  the  hereditaments  conve3'ed*    The  delivery  of 

the 
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fcf 


Uk.  Hi  M- 17«    but  ia  both  emt»  the  fi  iffu  i 


>'^  the  oner  of  th<:  bsd,  br 


AMI  iBftKira,  or  br  cowBBot  opoo  Bwfti** 
joa  aoT  read  pUr^ttlfdRr  ia  bt  Rrpo/rU^ 
'^fUA  k*sr.  A  ieoSitt  to  tbeoteofXaod  hi*  beirvs*  bctfbretfe 

7^'    >  ^?       27//.8.lbrmoiicjlm^aiBCtkaadtcikditliekBidioC.aHllM 
^t-'a/'     '^'^'^  who  haih  DO  notice  ^rtfefbrncr  cur:  y€fowe|iiiFli 
^  ,^^  bj  tbi*  bargaloe  and  Mie,  fior  tfaoe  cnnoc  be  tw  wet  ai  csk^ 

f*W«.94dw  of  oaeaad  the  aaae  laad;  aadatciug  there kaamajaH.iatina 

1  Brpu  1*7.    ^    of  |inMi.'Miiiii  by  the  tewe-teMt,  the  fonacr  mm  cam  adiher  be 
^*^^/  e&tJncl  DOT  ahwed.     Aod  if  there  could  be  two  mes  of 

one  aad  the  wamt  bad,  then  cooid  t:?*  oot  the  aid  [^271 

sCaUHeezeoiteeitherofthcBifiDrtheiinoeiiaiBtie.  Bat  l^-f"| 

(MLM.b.)       ifv4.disKi«eoaetotlKaKof  J?.aad^.dochbajgaiae  ■*  ^  -* 

and  kU  the  land  far  woaoey  to  C^  C  hath  aa  ive ;  aod  here  be 
two  ma  of  one  land,  bat  of  sererall  nalares ;  the  one,  viz.  upon 
the  baigaiue  and  fide  to  be  executed  bj  the  Oatote^  and  the 
other  noc 

Bot  ftnce  LittleUm  wrote,  aO  uei  are  trenUerred  hj  act  of 
fc]  97  H.  t.       Fuiiament  [c]  into  iinfiiiii,  so  as  the  care  which  litfiHm 
^  ^^     here  pots  is  thereby  altogether  aheraL     Yet  it  it  necesEarie  to 
beeicpowen,  what  the  couauon  law  wa»  before  the  making  of  the 
ftatote,  and  maj  icrre  for  the  knowledge  of  the  law  in  like  < 


euevident. 

**  At  their  mH,  ^c^    Here  tk  impljed,  ererie  teiiancie  at  will 
if  at  the  will  of  both  partiet,  as  before  in  his  proper  place  hath 


the  pguPMiOD  wat  made  on,  or  within  view  of,  the  kBid,diat  the  odiertenanu 
of  toe  lord  mig^  be  witneHei  toit.  No  diaiter  of  feoffiment  was  neoesmy: 
it  only  served  as  an  authentication  of  die  trmaaction;  and,  when  it  was  used, 
the  laods  were  supposed  to  be  trmsfoned,  not  by  the  charter»  but  by  the 
lirety,  which  it  authenticatfd.  Soon  after  the  Conqoest,  or  peifaipa  towards 
the  end  of  the  Saxon  ff ovenunent,  all  estates  were  cafled  fees.  Tne  original 
aodnroperiniportofthewordfeofinentis,  tfaegmtofafoe.  Itcomeafter- 
wards  to  signify,  a  gnnt,  widi  lireiy  of  seisin,  ot  a  free  inheritance  to  a  man 
and  his  henn^  more  respect  being  had  to  the  perpetuity,  than  the  feudal  tenore 
of  the  estate  granted.  In  esrir  tinies,  after  the  Conquest,  duuters  of  fooff- 
ment  were  Yarious  in  pofait  of  uam.  In  die  time  of  Edward  L  they  b^;an  to 
be  dfsim  up  in  a  more  uniform  style.  The  more  ancient  of  them  generally 
nmwidi  the  words  dSftb',  coaocMt,  ordbaart.  It  was  not  till  a  later  penod,  diat 
ftagati  came  into  use*  The  more  ancient  feoffinents  were  also  usuaDy  made  in 
consideration  of,  or  for,  the  homage  and  service  of  die  feoffee,  and  to  hold  of 
the  fooftir  and  his  hetrs.  But,  after  the  statute  faia  emptareSf  feaffinents 
were  alwajrs  made,  to  hold  of  the  chief  lords  of  the  fee,  without  the  wcnrdi 
pro  iomagio  et  savUio.    Sir  Edward  Coke  mentious  in  page  6.  a.  that  there 
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are  eight  necessary  parts  in  a  feofiment.  The  fiflh^  sixth,  and  seventh  ofthes^ 
are  not  to  be  found  in  many  of  the  ancient  charters.  When  the  land  comprised 
in  the  feoffinent  descended  from  the  ancestor,  or  by  usage  retained  the  pro- 
perty of  the  ancient  bock-land,  of  not  being  alienable  from  the  kindred,  the 
ancient  feoffinents  were  often  expressed  to  be  made  with  the  assent  of  the 
feoffor's  wife,  his  heir  or  his  heirs.  In  ancient  charters  there  was  inserted  a 
general  warranty :  in  that,  the  phrase  was  much  varied.  The  oath  of  the 
party  was  often  added  to  it,  and  sometimes  a  clause,  that  if  the  feoffor's  title 
was  evicted,  he  should  give  other  lands  of  equal  value.  Sometimes  these 
dauses  extended  to  a  second  eviction ;  and  sometimes  the  feoffor  oblieed  him- 
self, if  he  should  make  default  in  warranting  the  lands  granted,  to  mc3ce  resti- 
tution to  the  feoffee.  The  proper  limitation  of  a  feofiment  is  to  a  man  and  his 
heirs;  but  feoffments  were  often  made  of  conditional  fees  (or  of  estates  tail, 
as  they  are  now  called),  and  of  life  estates;  to  which  mav  be  added,  feofiments 
of  estates  given  infrankmarriage  and  frankalmoigne.  To  make  the  feoffment 
complete,  the  feoffor  used  to  give  the  feoffee  seisin  of  the  lands :  this  is  what 
the  feudists  called  investiture.  It  was  often  made  by  symbolical  tradition :  but 
it  was  always  made  upon,  or  within  view  of,  the  lands.  When  the  king  made 
a  feofiment,  he  issued  his  writ  to  the  sheriff,  or  some  other  person,  to  deliver 
seisin :  other  great  men  did  the  same.  This  gave  rise  to  powers  of  attorney. 
(See  the  preface  to  Mr.  Madot^s  Formulare.) 

I.  2.  A  granty  in  the  original  signLdcation  of  the  word,  is  a  conveyance  or 
transfer  of  an  incorporeal  hereditament.  As  livery  of  ^isin  could  not  be  had 
of  incorporeal  hereditaments,  the  transfer  was  always  made  by  writing,  in 
order  to  produce  that  notoriety  in  the  transfer  of  them,  which  was  promiced 
in  the  transfer  of  corporeal  hereditaments,  by  delivery  of  the  possession.  But, 
except  that  a  feofiment  was  used  for  the  transfer  of  corporeal  hereditaments, 
and  a  grant  was  used  for  the  transfer  of  incorporeal  hereditaments,  a  feoffinent 
and  a  grant  did  not  materially  differ. 

I.  3.  Such  was  the  original  distinction  between  a  feoffment  and  a  grant. 
But,  ftrom  this  real  difference  in  their  subject  matter,  a  difference  toas  suj)posed 
to  exist  in  their  operation.  A  feoffment  visibly  operatedon  the  possession ;  a 
grant  could  only  operate  on  the  right  of  the  party  conveying.  Now,  as  pos- 
session and  freehold  were  synonymous  terms,  no  person  being  considered  to 
have  the  legal  possession  of  the  lands  but  he  who  had  the  actual  freehold  of 
them,  a  conveyance  which  was  considered  as  transferring  the  possession,  must 
necessarily  be  considered  as  transferring  the  freehold;  or,  to  speak  more 
accurately,  as  transferring  die  whole  fee.  But  this  reasoning  coula  not  apply 
to  grants ;  their  essential  quality  being  that  of  transferring  things  which  did 
not  lie  in  possession;  they  therefore  comd  only  transfer  the  right ;  that  is,  could 
only  transfer  that  estate  which  the  party  had  a  right  to  convey.  It  is  in  this 
sense,  we  are  to  understand  the  expressions  which  frequently  occur  m  our 
law-books,  where  they  describe  a  feoffment  to  be  a  tortious^  and  a  grant  to  be 
a  right/ill^  conveyance.  Thus,  from  a  difference  in  the  q^tal^  of  the  heredita- 
ments conveyed  by  these  two  modes  of  conveyance,  a  dirorence  has  been 
considered  to  exist  in  their  operation.  A  great  part  of  Mr.  Enowler's  cele- 
brated argument  in  the  case  of  Taylor  on  the  demise  of  Atkins  v.  Horde,  turns 
on  this  distinction.  See  i  Burr.  9s.  This  appears  to  have  been  the  outline 
of  conveyances  at  the  common  law. 

II.  The  introduction  of  USES  produced  a  great  revolution  in  the  transfer 
and  modification  of  landed  property.  Without  entering  into  a  minute  discus- 
sion of  the  difference  between  uses  at  common  law,  ana  uses  since  the  statute 
of  37  H.  8 — a  point,  particularly  well  explamed  in  Mr.  Sanders^ s  Essay  on 
Uses  and  Tnists,  it  is  sufficient  to  state  the  fbllowing  circumstances.  Uses 
at  the  common  law  were,  in  most  respects,  what  trusts  are  now.  When  a 
feoffment  was  made  to  uses,  the  legal  estate  was  in  the  feoflfee.    He  filled  the 
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did  die  fiBodal  dntaci,  aad  wii,  in  the  eye  of  the  kv,  the  toMDC  of 
ibefee.  Tbe  penoo  to  wiiose  ote  be  was  wiied,  called  bjr  thekv-wnlen  die 
c»teff«r  «M^  had  diebeneficial  nropertjof  tfaeIaiMls»  bad  a  i%bt  to  the 
prolfi^  and  a  rif^t  to  call  opon  tSe  uofte  to  convey  the  olate  to  him,  wad 
todefinditagnnitstnuigeri.    Thisri^atfintdqiendedontfaeoenecienQe 
of  tbe  fiMiSpe:  if  be  withbdd  tbe  profitafiram  the  tait^  faraw^  or  tefiited  fee 
oanreT  the  eitate  as  he  directed,  tbe  ootetfffse  lue  was  withoatieoMdy.    To 
redioa  diit  pimnce,  die  writ  of  rabpana  was  dewed,  or  radier  adofiCed 
from  tbe  oommoo-kw  coiiits»  bjr  the  comt  of  chaaccijr,  to  obl^  tbe  SoaSot 
to  attend  ia  coort,  and  disclose  his  trust,  and  tbca  tbe  court  c<wapcBed  biaa  to 
execateiL    Thps  oscs  were  fitahlishfd^— They  were  not  considered  as  ksaiiy 
ooto^  or  annexed  to  tbe  land,  as  a  rent»  a  conditiont  orar^ght  of  comnBon; 
bat  as  a  trust  reposed  in  tbe  fiwiee,  that  be  should  diipose  of  the  lands^  at 
the  discretion  or  tbe  cedny  que  tae^  permit  bias  to  reodve  the  rents,  and,  in 
an  other  respects,  to  have  tbe  beneficial  prupeiij  of  tbe  lands.    Tet  an  nse^ 
thoi^  oonsutered  to  be  neither  issni^e  oat  oC  or  annexed  to  the  land,  was 
considered  to  be  ccrflateraltoity  or  rather  as  odlateral  to  the  possession  of  the 
fieofees  in  it,  and  of  those  claiming  ikat  pomcosion  ander  tbenu    Hencethe 
disseisor,  abator,  or  introder  of  the  feofia^  or  the  tenant  in  dower,  or  by  the 
eoartcsy  of  afeofee,  or  the  lord  entering  opon  the  pomcsiion  by  esdbeat,  were 
not  sebed  to  an  use,  thoagh  the  estates  in  their  bands  were  subject  to  renti» 
eommonsaadomiditions.   Tbc^  were  considered  as  comii^  in  by  a  paramoant 
and  extnuDOOos  title ;  or,  as  it  is  called  in  tbe  law,  m  the  jtosi^  in  contradis* 
tincdon  from  those  who,  claiming  under  tbe  feolfee,  were  said  lobe  iMtkcper. 
Thm^  between  tbe  feoifee  and  cesUw  que  air,  there  was  a  confidence  in  the 
person  and  privitT  in  estate.  (See  Cnndlcigh's  case,  i  Rq>.  laou  and  Baiyas 
and  Wheate,  i  Bla.  123.)     But  diis  was  mdy  between  the  fiwCee  and  oeslay 
qutiue.    To  an  otber  persons  tbe  feoffise  was  as  much  the  real  owner  of  the 
fee,  as  if  he  did  not  bold  it  to  the  use  of  another.    He  pcarfemied  the  feudal 
dudes;  Asf  wife  was  eodtled  to  dower;  hit  iaiant  heir  was  in  wardshm  to  die 
lord;  and,  upon  his  attainder,  tbe  estate  was  forfeited.    To  remedy  tlicse  in* 
conveniencies,  tbe  statute  of  37  H.  8.  was  passed,  by  which  tbe  pomcosion  was 
divested,  out  of  the  penons  sewed  to  tbe  use,  and  tnnsferred  to  the  ottli^  me 
icie.    For,  by  that  statute,  it  is  enacted,  that,  ^  when  any  person  shaU  oe 
*'  seised  of  any  lands  to  tbe  use,  confidence,  or  trust  of  any  other  penon  or 
persons,  by  reason  of  any  bargain,  sale,  feoflSmentp  fine,  recovery,  contract, 
agreement,  wiU,  or  othOTrise :  then,  and  in  every  sodi  case,  the  persons 
^  havinff  the  use,  confidence,  or  trust,  should  fipom  thenceforth  be  aeemed 
^  and  aidjudged  in  lawful  seisin,  estate,  and  possession  of  and  in  the  landsi  in 
*'  the  same  quality,  manner,  and  form,  as  Aey  had  before  in  the  use.** 

IIL  There  seems  to  beUttk  doubt,  that  the  intention  oFthe  l^tslature,  in 
passing  this  act,  was  utterly  to  annihilate  the  existence  of  uses,  considered  as 
oistbct  from  the  possession.  But  they  have  been  preserved  und^  die  appel« 
ladon  of  Tnusis*  The  courts  hesitated  mudi  before  they  allowed  them  under 
this  new  name.  On  the  one  band,  it  had  dearly  been  the  intent  of  the  legis- 
lature to  destroy  them,  while  they  continued  uses  at  the  common  law ;  on  the 
odier  hand,  motives  of  equity,  or  rather  of  compassion,  and  the  general  bent 
of  the  nation,  pleaded  strongly  in  their  fiivour.  The  latter  prevailed.  Thus 
(to  use  the  expression  of  lord  Hardwicke,  i  Aik.  591),  a  statute,  made  upcm 
great  c^msideration,  and  introduced  in  a  solemn  and  pompous  manaer,  has  had 
no  other  effect  than  to  add,  at  most,  three  words  to  a  conveyance.  Besides 
this,-'H>ne  of  the  chief  incooveniendes  produced  by  trusts,  was,  the  secret 
mediod  they  afforded  for  tbe  traosfer  of  property.— Hie  statute  intended  to 
restore  die  notoriety  of  the  old  common-law  conveyances.  So  far  from 
e|Sectingit,  the  existence  and  transfer  of  fiduciary  or  trust  estates  has  con- 
tinued. Saeret  modes  of  transferringthe  possession  itself  have  been  discovered. 
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andiiave  totally  supeneded  tbat  notoiious  and  public  mode  of  tranafenriog 
property,  whicli  the  common  law  required,  and  the  statute  inteDded  to  restore; 
and  many  modifications  or  limitations  of  real  property  have  been  introdu^c^  in 
consequence  of  the  statute  of  uses,  which  the  common  law  did  not  admit.  An 
attempt  will  be  made  to  give  the  reader  a  succinct  view  of  these  points,  by 
some  obaervations :  First,  on  the  nature  of  the  estates  of  the  feofiee  and  the 
eestuu  que  tae,  since  the  statute  of  uses :  Secondly,  on  the  limitations  and 
modifications  of  landed  property  unknown  to  the  common  law,  which  have 
been  introduced  under  the  statute  of  uses :  Thirdly,  on  the  mode  by  which  couf 
v^^ances  to  uses  operate:  Fourthly,  cm  the  doctrine  of  powers  Jeriviiig  theis 
emct  from  the  statute  of  uses :  FifUily,  on  uses  not  executed  by  the  statute. 
It  is  to  be  premised,  that  what  is  here  said  of  a  feoffee  to  uses,  is  equally  to  ba 
understood  of  a  releasee,  conusee,  or  recoveror,  who  stands  seised  to  usea« 

IV.  As  TO  TUX  SSTATBS  OF   THB  FEOFiraB  AND  THB  CBSTVY  OUB  USB  ; 

—-the  statute  uiHtes  the  jpossession  to  the  use,  so  that  the  venr  instant  the 
use  is  rmsed,  the  possession  is  joined  to  it;  and  the  use  and  the  posses 
sion  are  thereupon  immediately  consolidated,  and  become  convertible  terms* 
Thus,  had  all  uses  been  vested  either  in  possession  or  in  right,  no  estate 
or  interest  of  any  kind  could  have  been  left  in  the  feofiee.  But,  uses  are 
firequently  limited  in  contingency,  to  serve  which,  as  they  come  in  esse,  it  is 
necessary  that  there  should  be  a  seisin  somewhere.  When  tms  case  wasfirst  cast* 
sidered  by  the  lawyersi  it  was  found  diffipult  to  discover  any  mode  of  reasonioffi 
consistent  with  the  system  gaierally  received  on  the  doctrine  of  uses,  by  whioi 
that  seisin  could  be  supposed  to  exist  aw  where;  or  what  the  precise  nature  of 
it  was.  This  was  the  great  difiiculty  in  Chudleigh's  case.  There,  the  following 
case  was  put:  Suppose  a  feofiment  is  made  to  the  use  of  A.  during  his  life, 
remainder  to  the  use  of  his  s<ms  successively  in  tail,  and,  for  want  of  such  issue, 
tothe  use  of  JB.infee;  is  there  any,  and  what  sdsin,  to  serve  the  uses  limited 
to  thesonsof^.f— In  whom,  does  tha(  seisin exist?--and  how  does  it  operate  2 
Upon  this  pomt  the  judges  seem,  by  the  accoui^ts  which  have  oome  to  us  of 
that  case,  particularly  sir  Bdward  Coke's  and  lord  chief  justice  Pof^iam's^  la 
have  held  very  different  opinions.  All  agreed,  that,  to  the  execution  of  an  usa 
under  die  statute,  it  was  iimispeasably  necessary,  that  there  should  be  a  person 
seised  to  the  use ;  an  use  in  posaession,  reversion,  or  remainder;  and  a  oestnv 
aueusetn^M^.  Fromthesepositions,someof  the  judges  in  that  case  infeffrea# 
tnat  the  whole  use  was  executed  in  A.  andjB.  in  a  manner  that  left  noMng  ^ 
the  ancient  seisin  in  the  feoffiees ;  and  that  the  contingent  use,  when  it  came 
in  eucy  was  executed  out  of  the  first  livery,  and  the  original  estate  of  tbe 
feoffees*  Others  held,  that  im  actual  ettaU  in  remaind^  was  vested  in  the 
feoffees,  to  serve  the  contingent  uses  as  they  arose^  But  both  these  systcsns 
were  found  to  be  open  to  unanswerable  objections.  For,  with  respect  to  the 
first,  one  of  the  requisites  indispensably  necessary  to  the  execution  q£  an  use» 
underthe  statute,  is,  that  there  must  be  aperson  scttedtothe  use,at  the  time 
of  the  execution  (^  it.  Now,  if  the  whole  original  seiein  was  divested  out  of 
the  fieofiees^  there  would  not,  when  the  son  o£A^  was  bom,  be  any  person  sdsed 
to  his  use ; — or,  in  other  words,  there  could  be  no  seisin  to  that  use.  This, 
would  make  me  estates  limited  to  the  sons  of  A.  and  all  other,  contingent  re* 
mainders,  void  in  their  creation,  for  want  of  a  seisin  to  food  diiem,  wken  they 
come  in  cue.  With  respect  to  the  latter  system,«-4t  is  to  be  observed,  that» 
under  the  limitations  upon  which  the  case  arose,  A,  to<ric  an  estate  fiOHr  Ufa  ia 
poisesstcm,  and  J3.  took  an  esti^  in  remainder  in  fee  ;-^-and  that  previously  to 
the  birth  of  A*%  children,  there  was  no  use  vested  in  any  person,  which  sepa* 
rated  those  two  estates.  Those  uses,  therefore,  were  commensurate  to  the 
whole  fee,  and  admitted  no  opening  for  any  intermediate  vested  use.  Besides^ 
the  feoffiDr  neither  limited,  nor  intended  to  limit,  any  such  intermediate  use  to 
the  feolfises.    Thus,  on  die  090  hand,  the  objection  to  the  supposition,  that 
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nothing  of  the  old  teism  remained  in  the  feoflbes,  on  the  other,  the  objection 
to  the  BupfHwition,  that  any  use  or  legal  estate  remained  in  them,  made  it  diffi- 
cult to  conceive  what  estate  or  seisin  could  be  in  them,  to  serve  the  contingent 
use.  To  clear  up  this  difficulty  it  was  observed,  that  the  possession  was  not 
executed  by  the  statute,  but  in  the  manner,  and  to  the  extent,  in  which  the 
use  was  limited.  Now,  in  the  case  we  have  mentioned^  the  use  was  limited, 
and  consequently  the  possession  executed,  to  A,  during  his  life,  remainder 
to  B.  in  fee,  but  subject  to  the  possibility  of  A*%  having  sons,  and  their 
becoming  entitled  to  the  use,  and  consequently  to  the  possession,  for  an 
tetate  or  estates  in  tail.  Thus,  during  the  suspense  of  tlie  contingent  use,  the 
feofiees  had  a  possibility  of  possession,  untouched  and  unaffected  by  the 
statute,  as  there  was  no  use  in  esse  to  which  it  could  be  executed.  The 
moment  the  use  came  in  esse^  the  feoffees  would  be  entitled  at  common  law  to 
the  possession,  to  the  use,  or,  as  we  should  now  call  it,  in  trust  for  the  cestuy 

Sie  use ;  but  by  the  operation  of  the  statute,  the  possession  is  inst^mtaneousiy 
vested  from  the  feoffees,  and  executed  in  die  cestui^  que  use.  Thus,  by  sup- 
posing a  possibility  of  seisin,  but  no  actual  seisin  or  use  to  remain  m  the 
feoffees  during  the  suspense  of  the  contingent  use,  a  sufficient  seisin  is  provided 
to  serve  the  contingent  use  when  it  comes  in  esse^  without  interfering  with,  or 
breaking  in  upon,  the  legal  fee.  This  intricate  subject  has  been  elaborately 
discussed  by  Mr,  Sanders^  in  his  Essav  on  Uses  and  Trusts;  by  Mr.  Sugden  in 
his  Practical  Treatise  ofPotoers ;  and  by  Mr.  Rowe  in  his  Scintiila  Juris.  A 
short,  but  masteriyview  of  it,  is  also  given  by  Lord  Chief  Baron  GUberiy  in  his 
Lan  of  Uses  and  Trusts.  An  attempt  to  explain  it,  may  be  found,  in  the  note 
in  pa^  391.  of  the  sixth  edition  of  Mr.  Fearne's  Essay  on  Contingent 
Remamders. 

V.  Witli  respect  to  the  limitations  and  modifications  of  landed 

PHOPBRTT,  unknown    TO   THB  COMMON   LAW,  WHICH   HAVB   BXXN   INTRO* 

DUCED  UNDER  THE  STATUTE  OF  USES ;  the  principal  of  thcsc  are  known  by 
the  general  appellation  of  springing  or  secondary  uses.  No  estate  could  be 
limited  upon  or  afler  a  fee,  though  it  were  a  base  or  a  qualified  fee ;  nor  could 
a  fee  or  estate  of  freehold  be  made  to  cease  as  to  one  person,  and  to  vest  in 
another,  by  any  common-law  conveyance.  But,  there  are  instances  whore, 
^ven  by  the  common  law,  these  secondaiy  estates  seem  to  have  been  allowed, 
when  limited,  or  rather  when  declared,  by  way  of  use.  See  Jenk.  Cent.  8. 
case  53.  Aftier  the  statute  of  uses,  the  iudses  seem  to  liave  long  hesitated 
whether  they  should  receive  them.  In  Chu£eigh*s  case  it  was  strongly  con^ 
tended,  that  it  would  be  wrong  to  make  "  any  estate  of  freehold  and  inherit- 
**  anoe  lawfully  vested,  to  cease  as  to  one,  and  to  vest  in  others  against  the  rule 
^  of  law,  and  that  no  estates  should  be  raised  by  way  of  use  but  those  which 
«'  could  be  raised  by  livery  of  seisin  at  the  common  law."  The  courts,  how- 
ever, admitted  them.  After  they  were  admitted,  it  was  found  necessary  to 
circumscribe  them  within  certain  bounds ;  because,  when  an  estate  in  fee 
simple  is  first  limited,  there  is  no  method  by  which  the  first  taker  can  bar  or 
destroy  the  secondary  estate,  as  it  is  not  affected  either  by  a  fine  or  common 
recovery.  It  is  now  settled,  that  when  an  estate  in  fee  simple  is  limited,  a  sub- 
sequent estate  may  be  limited  upon  it,  if  the  event  upon  which  it  is  to  take 
pku>e  be  such,  that  if  it  do  happen  it  must  necessarily  nappen  within  the  com- 
pass of  one  or  more  life  or  lives  in  being,  and  ai  years  and  some  months  over. 
it  was  long  before  the  courts  agreed  upon  this  period.  In  Buckworth  and 
Thirkell,  1  Collect.  Jurid.  333.  lord  Mansfield  mentioned  that  it  wasnot  settled 
till  his  time.  It  is  observed  in  note  5.  to  p.  20.  a.  *^  that  this  period  was  not 
'*  arbitrarily  prescribed  by  our  courts  of  justice  with  respect  to  the  limitation 
**  of  personal  estates,  but  wisely  and  reasonably  adopted  in  analogy  to  the  cases 
^'  of  freehold  and  inheritance,  which  cannot  be  limited  by  way  of  remainder, 
'<  so  as  to  postpone  a  complete  bar  of  the  eutail,  by  fme  or  recovery,  for  a 
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**  larrcr  space."  The  same  analogy  has  been  observed  with  respect  to  these 
aecondary  fees,  when  limited  upon  an  estate  in  fee  simple.  But  the  reason 
which  mduced  the  courts  to  adopt  this  analogy,  with  respect  to  these  estetes 
when  limited  upon  an  estate  in  fee  simple,  does  not  hold  when  thfey  are  limited 
upon  or  after  an  estate  in  tail ;  because,  when  they  are  limited  upon  or  after  an 
estate  m  tail,  the  tenant  in  tail,  by  suffering  a  common  recovery  before  the 
^nt  takes  place,  bars  or  defeats  the  secondary  estate,  and  acquires  the  fee 
simple  absolutely  discharged  from  it  See  Page  v.  Haywood,  a  Salk.  570. 
Ooodiar  v.  Clarke,  i  Sid.  102.  i  Lev.  35.  Hence,  if  the  secondary  estates 
we  are  speaking  of,  are  limited  upon  or  after  an  estate  in  tail,  they  may  be 
limited  generally,  wiUiout  restraming  or  confining  the  event  or  contingency 
upon  which  they  are  to  take  place,  to  any  period,  thus,  if  an  estate  be  limited 
to  A.  and  his  heirs ;  and  if  B.  (a  person  in  esse  J  dies,  without  leaving  any  child 
of  his  body  living  at  the  time  of  his  decease ;  or,  leaving  one  or  more  such 
chiia  or  children,  if  such  child  or  all  such  children  shall  die  before  any  of  them 
attam  the  age  of  21  jrears,  then  to  C.  and  his  heirs ;  here,  the  limitation  to  C.  is 
limited  after  a  previous  limitation  in  fee  simple ;  and  it  is  a  good  limitation, 
because  the  event  upon  which  it  is  to  take  place,  must,  if  it  do  take  place, 
necessarily  take  place  within  the  period  of  a  life  in  being,  and  21  years  and  a 
few  months.  But,  if  the  estate  were  limited  to  A.  and  his  heirs ;  and  after  the 
dec^e  o£B.  and  a  total  failure  of  heirs  or  heirs  male  of  the  bodv  of -B.  to  C. 
and  his  heirs ;  here,  as  the  secondary  use  is  limited  after  a  previous  limitatioa 
m  fee  simple,  and  the  event,  on  which  the  fee  limited  to  C.  is  to  take  place, 
18  not  such  as  must  necessarily  happen  within  the  period  we  are  speaking  of, 
(for  B.  may  have  issue,  and  that  issue  not  fail  till  many  years  after  the  expira- 
tion  of  21  years  after  2?.'s  decease),  the  limitation  to  C.  and  his  heirs  is  void.  / 

A  ^  •^'^®'  ^"^?  ^^  ^^®  estates  were  limited  to  A.  for  life,  then  to  trustees 
and  their  heirs  during  his  life,  for  preserving  contingent  remainders ;  then  to 
A*  8  first  and  other  sons  successively  in  tail  male ;  with  sever^  remainders  over; 
with  a  proviso,  that  if  B.  dies,  and  there  should  be  a  total  failure  of  heirs  or 
heirs  male  of  his  body,  the  uses  limited  to  A.  and  his  sons,  and  the  remainders 
over,  should  determine,  and  the  lands  remain  and  go  over  to  C.  and  his  heirs ; 
here,  the  limitation  to  C.  and  his  heirs  is  limited  so  as  to  depend  on  previous 
limitations  for  life,  or  in  tail ;  and  the  event,  upon  which  it  is  so  to  take  effect, 
may  possibly  not  happen  till  after  a  period  of  one  or  more  life  or  lives  in  being, 
ajna  2 1  years.  But  so  far  as  it  is  limited  on  an  event  which  mav  happen  during 
the  continuance  either  of  one  or  more  life  or  lives  in  being,"  it  is  within  the 
bounds  we  have  mentioned ;  and  so  far  as  it  is  limited  upon  an  event  which  may 
h^pen  during  the  contmuance  of  the  estate  of  the  tenants  in  tail,  or  after 
them,  the  first  tenant  in  tail  in  possession  by  suffering  a  recovery,  before  Uie 
event  happens,  may  bar  the  limitations  over,  and  thereby  acquire  an  estate 
10  fee  simple ;  and  therefore  the  limitation  over  to  C.  and  his  heirs,  is  good. 

It  sometimes  happens,  that,  between  the  estate  of  the  tenant  for  life,  and  the 
reniamders  in  tail,  to  his  issue,  a  term  for  years  is  limited  to  trustees,  in  trust  to 
raise  sums  of  money,  for  portions  for  children,  or  for  other  purposes.^ — As  a 
term  for  years,  thus  interposed,  precedes  the  estates  tail,  it  is  not  subject  to  the 
operation  of  a  recovery  suffered  by  any  tenant  in  tail  under  them.  Now,  it 
may  be  considered,  that  the  trusts  of  such  a  term  are  subject  to  the  same 
observation*  ^  In  declaring  trusts  of  money  to  be  raised  under  such  a  term,  it 
18,  therefore,  advisable  not  to  protract  the  vesting  of  the  money  beyond  the 
boui^ary  prescribed  by  the  law  for  the  suspense  of  personal  estate.  See 
Iprd  Southampton  v.  marouis  of  Hertford,  2  Ves.  and  Beames,  54.  "JTius,  where 
It  18  mtended  to  limit  lands  to  the  issue  male  of  the  marriage,  in  strict  settle* 
pent,  and  to  provide  portions  for  daughters,  on  the  failure  of  ihe  issue  male,  it 
18  advisable  to  limit,  for  that  purpose,  a  term  for  years  in  remainders  imn^- 
diately  ex[)ectant  on  the  failure  of  the  issue  male  entitled  or  inheritable  under 
the,limitations»  In  this  case,  the  portions  may  be  properly  directed  to  be 
Voi^.II.      .  6b  .J^  .     *-    *'    ^  ^^^ 
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I,  in  the  event  of  there  being  a  general  failure  of  iisue  male  of  the  marriage ; 
for,  at  the  term  is  subject  to  the  recovery  of  any  preceding  tenant  in  taO,  the 
trusts  of  it  will  be  equally  subject  to  his  reeoveiy.  But,  if  the  portions  are 
provided  under  a  term  preceding  the  estates  tail,  such  a  trust  would  exceed  the 
Doundary  prescribed  by  law  for  such  trusts,  and  would,  on  that  account,  be 
void.  In  such  a  case,  therefore,  the  portions  of  the  daughters  should  be  nnde 
raiseable  on  the  event  of  there  being  no  son  of  the  marriage,  who  should  attain 
the  age  of  a  i  years,  or,  who  should  die  under  that  age,  leaving  issue  male  of 
his  body,  living  at  the  time  of  his  decease,  or  bom  in  due  time  after. 

VI.  With  respect  to  the  mode,  by  which  convbtances  to  uses  ope- 
rate.*—It  is  to  De  observed,  that  to  raise  an  use  under  the  statute,  the  posses- 
sion or  seisin  to  serve  the  use  must  be  in  some  person  distinct  from  the  ceshq^ 
que  use;  as  the  statute  requires  that  the  person  seised  to  the  use,  and  the  per- 
son to  whom  the  use  is  limited,  should  oe  diflerent  persons ;  so  that,  if  Uie 
possession  is  conveyed,  and  the  use  limited  to  the  same  person,  at  least  if  the 
use  is  limited  in  fee  simple,  that  is  not  an  use  executed  by  the  statute,  but 
the  party  is  in  by  the  common  law.  For  the  statute  of  uses  mentions  those 
cases  only,  where  "  any  person  or  persons  stand  seised  to  the  use  of  any  other 
**  person  or  persons."  Thus,  in  the  case  of  Jenkins  v.  Young,  Cro.  Car.  231. 
745.  lands  were  given  to  two,  habendum  to  the  use  of  them  and  the  heirs  of 
their  two  bodies :  It  was  argued,  that  the  estate  out  of  which  the  use  should 
risoi  was  but  for  their  lives,  and  that  therefore,  on  the  death  of  the  cestuys  que 
vkt  the  use  limited  upon  their  estate  was  determined :  but  the  court  hddf,  that, 
where  an  estate  is  limited  to  one,  and  the  use  to  a  stranger,  the  use  should  not 
be  more  than  the  estate,  out  of  which  it  was  derived ;  but  that,  when  the 
Ihnitation  is  to  two,  habendum  to  the  use  of  them  and  the  heirs  of  their  bodies, 
it  was  no  limitation  of  the  use,  nor  was  the  use  to  be  executed  by  the  statute. 
So  in  Gilb.  Rep.  p.  17.  it  is  expressly  said,  that  if  a  fine  be  levied  to  a  man  and 
his  heirs,  to  the  use  of  him  and  his  heirs,  he  shall  take  by  the  common  law,  and 
n'otby  way  of  use.  And  see  Dyer,  186.  and  Ant.  22.  b.  and  Bac.  Uses,  ed.  1785, 

{I.  63.  Com.  313.  Skin.  209.    On  this  ground,  it  has  been  contended,  that,  if 
ands  are  conveyed  to  A.  and  his  heirs,  to  such  uses  as  A»  shall  appoint ;  and, 
in  default  of  appointment,  to  the  use  of  himself,  his  heirs  and  assigns, — the 

Eower  of  appomtment  is  void ;  but  that, — if  lands  are  conveyed  to  B.  and  his 
eirs,  to  such  uses  as  A.  sliall  appoint,  and,  in  default  of  appointment,  to  die 
use  of  A,  his  heirs  and  assigns, — the  power  of  appointment  »  good. 

In  all  limitations  of  uses  now,  the  possession  or  seisin  on  wnich  die  use  is 
declared,  must  either  remain  in  the  party,  or  be  transferred  to  some  third  per- 
son.   This  is  the  meaning  of  those  passages  in  the  books,  where  it  is  said, 
that  uses  are  raised  either  by  transmutaiion  of  the  possemon^  or  rmihout  such 
trattsmutathn,    A  bargain  aad  sale,  and  a  covenant  to  stand  seised,  operate 
on  the  possession  of  the  bargainor  or  covenantor.    A  feoffment,  fine,  ana  com- 
mon recovery,  operate  on  the  possession  of  the  feoffee,  conusee,  or  recoveror. 
A  lease  and  release  has'  a  mixt  operadon ;  the  lease  having  the  operadon  of, 
and  being  in  fiict,  a  bargain  and  sale  under  the  statute,  and  the  estate  of  the 
releasee  beine  extended  or  enlarged  to  an  estate  of  inheritance  by  the  opera- 
tion of  the  release  at  die  common  law. 
'  VI.  1 .  For  with  respect  to  a  bargain  and  sale^  and  a  covenant  to  stand  seised;  a 
bargainand  sale  is  considered  as  a  real  contract,  whereby  the  bargainor  for  some 
pecuniary  consideradon  bargains  and  sells,  and  contracts  to  convey  die  lands  to 
the  bargainee.    A  covenant  to  skind  seised  to  usesy  is  where  a  man  covenants  to 
stand  seised  of  them  to  the  use  of  his  wife,  his  child,  or  kinsman.    But  it  is 
to  be  observed,  that  the  words  bargain  and  sell,  are  not  appropriated  to  the 
f^rm^^jior  die  words,  covenant  to  stand  seised,  appropriated  to  the  hitter  of 
tbase' conveyances.    If  a  person  for  a  pecuniary  consideradon  covenanta  t» 
sta&d.seised  to  theuseof  the  purchaser,  it  is  a  bargain  and  sale,  and  if  ^voUed, 
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is  ndid  and  effectual,  as  a  bai^n  and  sale  under  the  statute  of  uses,  to  convey 
tke  estate  to  the  purchaser.  In  the  lame  manner,  if  a  person  for  natural  love 
and  affection  bargains  and  selis  his  lands  to  the  use  of  his  wife,  it  is  a  covenant 
to  stand  seised,  and  as  such  without  enrolment,  vests  the  estate  in  the  wife* 
7  Rep.  40.  b.  3  Inst  673.  1  Leo.  35.  i  Vent  137.  1  Mod.  175.  2  Lev.  low 
Id  the  case  of  a  bargain  and  sale,  the  bargainor  stands  seised  to  the  use  of  the 
bargainee ;  in  the  case  of  a  covenant  to  stand  seised,  the  covenantor  stands 
seised  to  the  use  of  the  parties  intended  to  be  benefited.  In  both,  tlie  pos* 
session  or  seisin  remains  in  the  party ;  and  the  statute  draws  it  from  them, 
and  executes  it  in  the  cestuys  que  toe. 

VI.  3.  VlTith  respect  to  a  J^^^/t^j^ne,ait€?<:ommoitre(;ooery;  the  transfer  or 
transmutation  of  tne  possession  from  the  feoffor,  conusor,  and  recoveree  to  the 
feoffee,  conusee,  or  recoveror,  is  effected  solely  by  the  operation  of  these  con* 
veyances  or  assurances  at  the  common  law ;  and  if  the  use  is  declared  to  the 
feoSke^  eonusee,  or  recoveror,  in  fee  simple,  the  conveyance  is  completed  at 
the  common  law,  in  the  same  manner  as  it  the  statute  of  uses  had  never  passed* 
It  is  only  when  the  use  is  declared  to  a  third  person,  that  the  statute  has  any 
operation ;  and  then,  by  the  operation  of  the  statute,  the  possession  previously 
transferred  or  transmuted  to  the  feoffee,  conusee,  or  recoveror,  by  the  opera* 
tion  of  the  feoffment,  fine,  and  common  recovery,  at  the  common  law,  is 
divested  from  the  feoffee,  conuseey  or  recoveror,  and  vested  in  the  cestuys  qu9 
use  by  the  statute. 

As  to  the  conveyance  by  leaie  and  release :  The  form  of  that  conveyance  is 
originally  derived  to  us  from  the  common  law,  and  it  is  necessary  to  distinguish 
in  what  respect  it  operates  as  a  common-law  conveyance,  and  in  wliat  it  ope* 
rates  under  the  statute  of  uses.  At  the  common  lAv,  where  the  usual  mode  of 
conveyance  was  by  feoffment  with  livery  of  seisin,  if  there  was  a  tenant  in 
possession,  so  that  livery  could  not  be  made,  the  reversion  was  granted,  and 
the  tenant  attorned  to  the  reversioner.  As  by  this  mode  the  reversion  or 
remainder  of  an  estate  might  be  conveyed  without  livery,  when  it  depended  on 
an  estate  previously  existing,  it  was  natural  to  proceed  one  step  fartner,  and  to 
create  a  particular  estate  for  the  express  and  sole  purpose  01  conveying  the 
revefsion ;  and  then,  by  a  surrender  or  release,  either  of  tlie  particular  estate 
to  the  reversioner,  or  of  the  reversion  to  the  particular  tenant,  the  whole  fee 
vested  in  the  surrenderee  or  releasee.  It  was  afterwards  observed,  that  there 
was  no  necessity  to  grant  the  reversion  to  a  stranger;  and  that  if  a  particular^ 
estate  was  maoe  to  the  person  to  whom  it  was  proposed  to  convey  the  fee, 
the  reversion  might  be  immediately  released  to  him ;  which  release,  operating 
by  way  of  enlargement,  would  give  the  releasee  the-  fee.  In  all  these  cases, 
the  particular  estate  was  only  an  estate  for  years ;  for  at  the  common  law,  the 
ceremony  of  livery  ^f  selsiii  is  as  necessary  to  create  an  estate  of  freehold, 
as  it  is  to  create  an  estate  of  inheritance.  Still  an  actual  entry  would  be 
necessaiy  on  the  part  of  the  particular  tenant ;  for,  without  actual  possession, 
the  lessee  is  not  capable  of  a  release,  operating  by  way  of  enlargement  But 
this  necessity  of  entry  for  the  purpose  of  obtaining  the  possession,  was  super* 
aeded,  or  made  unnecessary,  by  the  statute  of  uses :  few*,  by  that  statute,  the 
possession  was  immediately  transferred  to  the  cestuyqueuse ;  so  tliat  a  bargainee 
wider  that  statute  is  as  much  in  possession,  and  as  capable  of  a  release  before 
or  without  entry,  as  a  lessee  is  at  the  commim  law  after  entry.  All,  therefore^ 
that  remained  to  be  done,  to  avoid,  on  the  <Mie  hand,  the  necessity  of  livery  of 
seisio  firom  the  grantor^  and,  on  the  other,  the  necessity  of  an  actual  entry  on 
the  part  of  the  grantee,  wa%  that  the  particular  estate  (which,  for  the  reasons 
above  mentioned,  should  be  an  estate  for  years)  should  be  so  framed,  as  to  be 
a  bargain  and  sale  witiiin  the  statute.  Originally  it  was  made  in  such  a 
maimer  as  to  be  both  a  lease  at  the  common  law,  and  a  bargain  and  sale  under 

,  Ikut  statute*    But  as  it  is  held,  that  where  conveyances  may  operate  both  by 
the  cMmaon  law  and  itatute,  they  shall  be  considered  to  operate  by  dte  com* 

.  0ion  law,  mdess  the  intentiim  of  uie  parties  appears  to  the  contrary,  it  became 
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the  practice  to  insert  anumg  the  operative  words,  the  words  bargainr  and 
saUf  (in  Ikct,  it  is  more  accarate  to  insert  no  other  operative  words),  and  to 
express  diat  the  bargain  and  sale  or  lease  is  made  to  the  intent  and  purpose, 
that-ihereb  J,  and  by  the  statute  of  uses,  the  lessee  may  be  capable  of  a  release* 
The  4ifl(rgain  and  sale,  therefore,  or  the  lease  for  a  year,  as  it  u  generally 
c^led,  operates,  and  the  bargainee  is  in  the  possession,  by  the  statute.  The 
release  operates  by  enlarging  the  estate  or  posiBession  of  the  baigainee  to  a  fee : 
this  is  at  the  common  law,  and  if  the  use  be  declared  to  the  releasee  in  fee 
simple,  it  continues  an  estate  at  the  common  law ;  but  if  the  use  is  declared  to 
a  third  person,  the  statute  again  mtervenes,  and  annexes  or  transfees  the 
possessioa  of  the  releasee  to  the  use  of  the  person  to  whom  the  use  is  declared. 
It  has  been  said,  that  the  nossession  of  the  bargainee,  under  the  lease,  is  not  so 
properiy  merged  in,  as  enlarged  by  the  release ;  but,  in  all  events,  it  does  not, 
after  the  release,  exist  distinct  from  the  estate  passed  by  the  release.  As  the 
operation  of  a  lease  and  release  depends  upon  die  lease,  or  bargain  and  sale, 
the  grantor  must  be  a  person  capable,  at  law,  of  being  seised  to  an  use,  other- 
wise the  release  will  be  void  for  want  of  possession  in  the  releasee.  By  some 
very  respectable  authorities  it  has  been  said  that  a  corporation  cannot  be 
seised  to  an  use.  Pop.  79.  1  Co.  Kep.  197.  a.  Bacon  Stat,  of  Uses,  357. 
Flo.  IDS.  538.  Jenk.  Cent.  195.  2  Ves.  399.  Gilb.  Uses,  5.  170.  385* 
fihep.  Touchs.  508.  A  contrary  doctrine,  so  far  as  relates  to  the  conveyances 
of  corporations  by  bargain  and  sale,  seems  to  be  laid  down  in  sir  Tho.  Hol- 
land V.  Bonis.  1  Leo.  183.  9  Leo.  ifli.  3  Leo.  175.  And  see  13  H.  7. 
fol.9.  pi.  5.  To  avoids  doubt  upon  this  subject,  it  seems  advisable  that 
corporaticms  should  convey  by  feoffinent,  or  by  a  lease  and  release,  with  an 
actual  entry  by  the  lessee^revious  to  the  release ;  after  which  the  release  will 
pass  the  reversion.  It  may  also  be  observed,  that,  in  exchanges^  if  one  of  the 
parties  die  before  the  exchange  is  executed  by  entry,  the  exchange  is 
void.  Ant.  50.  b.  But  if  the  exchange  be  made  by  lease  and  release,  this 
inconvenience  is  prevented,  as  the  statute  executes  the  possession  without 
entry,  and  all  incidents  annexed  to  an  exchange,  at  common  law,  will  be  pre- 
served.— By  a  temporary  Irish  statute  of  9  Geo.  II.  ch.  3.  §  6,  the  recital  of 
a  lease  for  a  year  in  a  release,  is  made,  in  all  cases,  sufficient  evidence  of  it« 
By  the  1  Geo.  III.  c.  3,  that  statute  was  made-  perpetual,  and  profert  of  the 
release  declared  sufficient  in  pleading. 

VII.  The  next  consideration  is,  upon  the  doctrine  of  powers  deriving 
THBiR  BFFBCT  FROM  THE  STATUTE  OF  USES ;  but  the  nature  of  theso  notes 
requires,  that  what  is  said  on  this  head  should  be  confined  to  some  general 
observations  upon  the  mode,  by  which  such  powers  operate ;  and  the  relation, 
which  the  deeds  by  which  they  are  executed,  bear  to  the  deeds,  by  which 
they  are  created ;  and  Uses  of  Rents. 

VII.  I,  As  to  the  mode  in  which  tkhy  operaf «.-— All  powers  of  this  kind  are,  in 
fact,  powers  of  revocation  and  appointment:  indeed,  every  declaration  of  an 
use  may,  in  some  respect,  be  considered  as  an  appointment  of  the  use  or  uses 
to  whtdi  the  feoffiee  is  to  stand  seised :  but  the  word  appointment  is  generally 
applied  to  those  cases,  where,  either  the  power  of  appointment  is  first  reserved, 
or  given,  with  a  subsequent  limitation  of  uses,  to  take  place  until,  and  in  default 
of  tile  appointment ;  or,  where  the  uses  are  first  limited,  and  a  power  is  after- 
wards given  to  some  person  to  limit  other  uses.  As  the  uses  limited  under 
powers  cannot  operate,  but  by  the  postponing,  abridging,  or  defeating  the  prior 
uses,  it  is  usual,  in  some  cases,  to  precede  the  power  of  appointment  by  a  power 
of  revocation.  But  this  is  immaterial.  The  powers  of  leasing,  jomturing, 
charging,  seUing,  and  exchanging,  usually  inserted  in  marriage  settlements, 
are  powers  of  revocation  and  appointment*  All  of  them  postpone,  abridge,  or 
defeat,  in  a  greater  or  less  degree,  the  previous  uses  and  estates,  and  appoint 
-new  uses  in  their  stead.  As  soon  as  the  uses  created  by  them  spring  up,  they 
dx9ifr  to  tbem  the  estate  of  the  feofiee :  and  th^  statiite  executes,  the  possession. 
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Bat  it  must  be  observed,  that  these  powers  do  not  operate  as  a  eonyeyaiDce 
of  the  possession  of  the  estate,  but  as  a  limitation  of  the  ase.    Hence,  if  a 
person,  having  a  power  of  appointment,  appoints  the  estate  to  A.  and  his 
neirs,  to  the  use  of  B.  and  his  heirs,  the  use  is  executed  in  A,  and  his  heitv, 
and  B.  takes  only  an  equitable  fee.    Thus,  suppose  a  marriage  settlement 
framed  in  the  usual  manner,  and  with  the  usual  power  of  seuing  and  ex« 
changing  reserved  to  the  feoffees ;  in  these  cases,  jt  is  sometimes  expressed, 
that  it  shall  be  lawful  for  the  feoflees  to  grant,  bargain,  sell,  and  convey.    But; 
whatever  are  the  words  made  use  of,  they  can  only  operate  as  a  Umifeation  of 
the  use ;  and  the  vendee  will  take  the  legal  estate.    If  the  feofiees  make  a 
<H>nveyance  by  lease  and  release,  there  is  no  doubt  but  it  will  be  effectual ;  it 
will  operate,  however,  as  an  appointment;  the  releasee  will  take  the  legal 
estate,  and  if  the  release  is  made  to  uses,  the  intended  cestuys  que  use  will  have 
only  equitable  estates.     To  explain  this  more  fully,  it  is  to  be  observed,  that 
those  uses  which  are  not  vested  either  in  possession  or  right,  immediately  oa 
the  execution  of  the  deed,  are  termed  future  uses,  and  are  said  to  arise,  either 
by  the  act  of  God,  or  the  act  of  the  party.    Mr.  Booth,  in  his  printed  opinion; 
at  the  end  of  Mr.  Hillyard's  edition  of  Sheppard's  Touchstone,  gives  an  ex- 
planation of  this  distinction,  which,  if  his  expressions  are  understood  in  the 
sense,  in  which  it  is  evident  he  intended  using  them,  will  be  found  perspicuous 
and  exact.    '^  It  is  wholly  immaterial,"  he  says,  "  how,  or  by  what  means,  the 
**"  future  use  comes  in  esse,  whether  by  means  of  some  event  provided  for,  in 
^'  case  it  happened,  in  the  creation  of  the  uses,  which  event  may  be  called  the 
**  act  of  God ;  or,  by  means  of  some  work  performed  by  any  certain  person; 
'^  for  whieh  provision  was  likewise  made,  in  the  creation  of  the  uses,  which 
**  may  be  called  the  act  of  man.  In  either  case,  the  statute  operates  the  same 
**  way ;  for  the  instant  the  future  use  comes  in  esse^  either  by  the  act  of  God, 
^*  or  by  the  act  of  man,  the  statute  executes  the  possession  to  the  use,  and 
**  the  cestui/  que  use  is  deemed  to  have  the  same  estate  in  the  lands  as  is 
'*  marked  out  in  tlie  use,  by  the  deed  that  created  it.    When  the  use  arises 
^*  firom  an  event  provided  for  by  the  deed,  it  is  called  a  future,  a  contingent, 
**  an  executory  use ;  when  it  arises  from  the  act  of  some  agent  or  person 
^^  nominated  in  the  deed,  it  is  called  a  use  arising  from  the  execution  of  a 
**  power.    In  truth,  both  are  future  or  contingent  uses,  till  the  act  is  done ; 
^  and  afterwards  they  are,  by  the  operation  of  the  statute,  actual  estates. 
'*  But  till  done,  they  are  in  suspense,  the  one  depending  on  the  will  of  Heaven 
**  whether  the  event  shall  happen  or  not,  die  other  on  Uie  will  of  man.  Whilst 
'<  these  last  are  in  suspense,  they  are  called  powers.'^    According  to  this  ex- 
planation, the  uses  raised  by  limitations  to  first  and  other  sons,  or  to  such  first 
or  only  son  who  shall  attain  twenty-one,  or  to  the  survivor  of  A.  and  B.  or  to 
the  right  heks  of  /.  S. — a  person  then  in  existence, — or  to  C.  if  A.  dies  in  the 
life-time  o£  B.  &c.  kc.  are  all  uses  arising  by  the  act  of  God;  as  they  are 
events,  designated  by  the  original  deed,  but  which  though  designated  by  the 
party,  depend  for  their  effect,  on  the  will  of  Providence.    On  the  other  hand, 
where  there  are  limitations  to  such  uses  as  A.  shall  appoint,  or  to  such  of  the 
children  of  ^.,  as  A,  shall  appoint ;  or,  where  a  power  is  given  to  i4.  to  jomturet 
to  charge  with  portions^  to  mortgage,  to  lease,  to  sell,  or  to  exchan^; — ^in  all 
these  cases,  the  persons,  and  the  estates  and  interests  are  to  be  designated  by 
the  party.  He  designates  the  persons,  the  children,  the  mortgagee,  me  lessee, 
the  vendee,  and  exchangee.    These,  therefore,  are  said  to  arise  by  the  act 
of  the  party.     From  this  explahation  it  is  evident,  that  there  is  no  material 
difference  in  the  quality  of  the  uses ;  the  difference  is  in  the  act,  which  pro- 
duces them.    In  the  latter  case,  the  party  has  the  power  of  raising  them,  and  it 
is  in  that  sense,  that  the  word  power  is  used  in  this  place.    Now,  if  an  estate 
is  conveyed  to  A.  and  his  heirs,  to  the  use  of  B.  for  nfe,  remainder  to  his  first 
and  other  sons,  successively  in  tail  male ;  upon  the  birth  of  the  first  son,  the 
possession  is  executed  in  mm  by  the  statute.    Suppose  the  estate  Were  ^on- 
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veyed  to  A*  and  his  heirs,  to  the  use  of  B,  for  life,  remainder  to  such  uses 
generally,  or  to  such  «on  of  B.  as  B.  shall  appoint;  and  B.  appoints  to  the 
juse  of  his  first  son.  Immediately  upon  the  appointment,  the  use  is  executed 
in  the  son.  Then  how  does  this  appobtment  operate  ?  Clearly  not  as  a  con* 
rTeyance.  For  B*  had  only  a  life  estate,  and  consequently  could  not  conTey 
an.  estate«tail,  to  his  own  son ;  it  operates  therefore  as  a  designation  of  the 
person  to  take  the  use :  l?.'s  rif^ht  to  make  this  designation  is  termed  a  power 
of  appointment,  the  exercise  of  it  is  termed  an  appomtment,  the  person  taking 
under  it  is  termed  the  appointee.  This  may  be  made  more  clear,  by  consider- 
ing how  it  would  have  stood  on  a  limitation  of  uses  at  common  law,  before  the 
statute  of  uses.  Till  that  statute,  a  conveyance  to  A,  and  his  heirs,  to  the 
use  of  B,  for  life,  with  remainder  to  such  uses,  or  to  such  of  his  sons,  9a  he 
should  appoint,  was  tantamount  to  what  now  is  a  conveyance  unto  and  to  the 
use  of  ^.  and  his  heirs,  in  trust  for  B,  for  life,  remainder  in  trust  for  such 
persons^  or  for  such  of  his  sons,  as  he  shall  appoint.  When,  at  common  law, 
4in  appointment  was  made,  to  the  use  of  the  first  son,  the  trustee  stood  seised  at 
common  law,  to  the  use,  or,  as  we  should  now  call  it,  in  trust,  for  that  first  son ; 
iie  therc^upon  became  the  ctstuy  que  trust.  Since  the  statute  has  executed  the 
use,  where  the  son  takes  under  an  appointment  of  this  nature,  the  use  is  exe« 
cuted  in  him,  and  he  is  the  cestui^  que  use.  Thus,  at  the  common  law,  an  ap-* 
pointment  operated  to  substitute  one  cestut^  que  trust  in  the  room  of  another* 
^ince  the  statute,  an  appointment  operates  to  substitute  one  cestuy  que  use  in 
the  room  of  another.  Ttie  conclusion  is,  that,  wherever  a  party,  having  a  l^al 
estate,  conveys  it  to  a  person  and  his  heirs,  to  such  uses  as  that  person  or 
fmy  other  person  shall  appoint,  and  an  appointment  is  made,  it  operates  not  as 
|i  conveyance  of  the  land,  but  as  an  appomtment  of  the  use,  and  consequently 
the  appointee  takes  the  use  or  legal  estate.  Therefore,  as  has  been  observed 
before,  if  a  person  bavins  a  power  of  appointment,  appoints  to  A,  and  his  heirs, 
to  the  use  of  B.  Hnd  his  neirs,  the  legal  estate  is  in  A.  In  the  same  manner, 
if  a  person  havipg  a,  power  of  selling  and  exchanging,  conveys  the  estate  to  A. 
and  his  heirs,  to  the  use  of  fi.  and  his  heirs,  the  legal  estate  is  equally  in 
A*  by  the  exercise  of  the  power. 

VII.  3.  As  to  the  relaiwriy  tokich  deedsy  hy  rxihich  poxoers  are  executed^  bear  to  the 
^eedsy  by  %iohich  the  powers  voere  created»'~^lt  is  generally  true,  that  the  use 
created  under  the  power  takes  effect  in  the  same  manner,  as  if,  in  the  deed 
containing  the  power,  it  had  been  inserted  instead  of  the  power :  dius,  suppose 
an  estate  conveyed  to  the  use  of  A.  for  life,  remainder  to  such  uses  as  B.  should 
appoint,  and  in  default  of  appointment,  to  the  use  of  B,  and  his  heirs ;  JB.  ap* 
pomts  the  estate  to  C.  for  life ;  remainder  to  his  first  and  other  sons  in  tail  male. 
After,  this  appointment  is  nmde,  it  is  the  same  as  if  the  estate  had  been  originally 
limited  to  the  use  of  ^.  for  life,  remainder  to  the  use  of  C  for  life ;  remainder  to 
C's  first  and  other  sons  in  tail  male;  remainder  to  B.  and  his  heirs.    80,  if  the 
estate  is  limited  to  A.  for  life ;  remainder  to  the  use  of  his  first  and  other  sons  in 
tail  male,  with  power  to  A,  to  appoint  a  rent  charse  to  his  wife,  with  usual  reme* 
dies  and  a  term  of  years  for  securing  the  same,  and  to  charge  the  estate  witli  por- 
tions, and  to  create  a  term  of  years  for  securins  the  same,  and  he  exercises  these 
powers ;  it  is  the  same,  as  if, in  theorigioal  settlement,  theestatehad  been  limited 
to  the  use  of  ^.  for  life,  remainder  to  the  use  and  intent  that  the  wife  might  re- 
ceive her  jointure  and  distrain,  and  enter  upon  and  take  possession  of  the  estate, 
in  case  the  same  should  be  in  arrear ;  and,  subject  thereto,  to  the  u^  of 
trustees  for  a  term  of  years  for  further  securing  the  rent  charge  ;  remainder  to 
the  use  that  the  lands  in  question  may  be  charged  with  portions,  and  subject 
thereto,  to  the  use  of  trustees  for  a  term  of  years  for  raising  the  portions ; 
remainder  to  A,'s  first  and  other  sons  successively  in  tail  male.     The  relation 
therefore  which  tlie  deed  by  which  the  power  of  appointment  is  executed,  aa 
to  the  deed  by  which  the  power  is  created,  holds  so  far  as  the  use  thus  ap- 
pomted  derives4ts  effect  from,  and. is  served  by  or  out  of,  the  original  seisin  of 
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the  conosee,  recoveror,  feoffee,  or  releasee ;  and  as  it  precedes  and  takes  place 
of  all  the  uses  limited  sub&eauent  or  subject  to  the  power.    In  tliis  sense  it 
dearly  has  a  relation  to  the  aeed  by  which  it  is  raised.    But  it  has  no  other 
.relation  in  point  of  time.    In  the  case  of  the  duke  of  Marlborough  r.  lord 
Godolphin,  2  Ves.  6i.  lord  Sunderland  left  the  interest  of  30,000/.  to  his 
wife  for  her  life,  and  the  principal,  after  her  decease,  to  such  of  her  children 
as  she  sliould  by  deed  or  will  appoint.    By  her  will  ^e  appointed  2,000  /•  to 
Mr.  Spencer  and  1,500/.  to  lady  Morpeth,  who  both  died  m  her  life-time.    It 
was  contended  that  the  appointment  related  back  to  the  time  of  lord  Sun- 
derland*s  will,  which  relation  would  over-reach  the  death  of  the  two  parties, 
who  were  alive  at  the  time  of  the  death  of  the  testator,  lord  Sunderland ; 
ind  then  it  would  be  considered  as  vesting  in  them  in  their  lives.    But  lord 
Hardwicke  denied  this.    He  admitted  that  an  use  taking  effect  by  virtue 
of  an  execution  of  a  power,  was  taken  under  the  authority  of  that  power,  but 
not  from  ike  time  of  its  creation  ;  and  he  exemplifies  this  distinction  by  ap- 
pointments of  uses ;  in  which  case,  says  his  lordsnip,  if  a  feofiment  is  executed 
to  such  uses  as  the  feoffor  diall  appoint  by  will ;  when  the  will  is  made,  it  is 
clear  the  appointee  is  in  by  the  &o£Gaient,  but  has  nodiing  from  the  time  of  the 
execution  01  the  feoflBnent,  so  as  to  vest  the  estate  in  him ;  and  he  thereupon 
decreed  these  legacies  to  have  lapsed  by  the  death  of  the  legatees  in  the  nfe- 
time  of  the  testator.    This  shows  bow  much  it  is  necessary  to  qualify  the 
.general  expressjlons  above  alluded  to.    It  also  reconciles  them  with  a  known 
circumstance  attending  powers  of  this  nature,  with  which  it  is  otherwise  difficult 
to  reconcile  them,  viz.  that  by  an  execution  of  a  eeneral  power,  a  person  may 
limit  estates  which  he  could  not  limit  by  the  deed  in  which  the  j^wer  is  con- 
tained.  By  a  general  power  of  appointment  is  understood  that  kind  of  power, 
which  enables  the  party  to  appoint  the  estate  to  any  person  he  thinks  proper ; 
and,  in  this  sense,  it  is  opposed  to  a  qualified  or  particular  power,  which  enables 
the  party  to  appoint  to  or  among  particular  oojects  only ;  as  apower  of  ap- 
pointing to  his  children,  or  the  children  of  any  other  person.    The  former  has 
been  termed  a  Power  of  Ownership, — the  latter,  a  Power  of  Selection.    A 
general  power  of  appointment  has  no  tendency  to  a  perpetuity,  as  from  its 
veiy  nature,  it  enables  the  party  to  vest  the  whole  fee  in  himself,  or  in  any  s 
other  person,  and  to  liberate  the  estate  entirely,  from  every  species  of  limita- 
tion, inconsistent  with  that  fee.    In  fact  therefore  giving  a  person  such  a 
power,  is  nearly  the  same  as  giving  him  the  absolute  fee.    The  only  difierence 
IS,  that  it  enables  him  to  do,  tnrough  the  medium  of  a  seisin  previously  created, 
that  which,  if  the  fee  had  been  actually  limited  to  him,  he  might  do  by  a 
conveyance  of  the.  land  itself;  so  that  in  both  cases  his  power  of  alienation  is 
of  the  same  extent.    But  in  the  case  of  a  particular  or  qualified  power,  where 
the  objects  are  limited,  the  case  is  entirely  di&rent.    The  limitation  of  the 
object  takes  the  land  out  of  commerce,  and  of  course  has  a  tendency  to  that 
•perpetuity,  which  the  English  law  o£  real  property  does  not  admit.    The  con- 
sequence therefore  is,  and  by  a  series  of  cases  it  now  appears  to  be  settled, 
that  where  the  power  is  general^  estates  for  life,  with  remainders  over,  to 
their  issue  in  strict  settlement,  may  be  limited  under  them  to  persons  not  tn 
esig  at  the  time  of  the  execution  of  the  original  deed,  in  the  same  manner,  and 
.  to  the  same  extent,  as  if  instead  of  being  derived  out  of  the  seisin  of  the  feoffees 
of  the  original  deed,  and  in  that  point  of  view,  as  making  a  part  of  that  deed, 
the  uses  and  estates  so  limited  were  created  by  an  original,  substantive,  inde- 
pendent, and  intesral  conveyance.    On  the  other  hand,  in  the  case  of  a  par- 
.  ticubur  or  qualified  power,  that  is,  where  the  objects  are  qualified,  as  a  power 
of  appointing  to  tne  children  of  the  party  himself,  though  perhaps  it  mxy 
.  enable  him  to  i^point  life  estates,  to  children  unborn  at  the  date  at  the  deed 
creating  the  power;  yet,  if  it  enables  him  to  appoint  life  estates  to  those 
,  children,  it  certainly  does  not  authorize  him  to  extend  the  appointment  to 
.  the  children  of  these  childreoi  so  as  to  make  them  take  by  piirchase>  nor  to 
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appoint  any  other  estate,  which  might  not  hare  been  created  by  the  very 
deed  creating  the  power.  In  all  cases  therefore  of  particular  or  qualified 
powers,  both  in  the  creation  and  the  exercise  of  theni^  care  should  be  taken  to 
ascertain,  that  the  uses  wbidi  the  party  is  empowered  to  raise  under  them,  or 
actually  assumes  to  raise  mider  them,  when  he  comes  to  exercise  the  power, 
are  sudi  as  the  deed  creating  the  power  might  itself  have  raised. 

It  may,  however,  be  proper  to  add,  that  between  deeds  and  wills  there  is 
this  material  distinction;  a  deed  takes  efiect  immediately  on  the  execution  of 
it :— a  will  is  ambulatory,  and  waits  for  its  effect  till  Uie  testator's  decease. 
In  inquiring  therefore  into  the  legality  of  the  limitations  we  are  speaking  of, 
the  reierence  in  the  case  of  a  deed,  should  be  to  the  time  of  its  execution; 
but  the  reference  in  the  case  of  a  will,  should  be  to  the  death  of  the  party.  If, 
therefore,  in  a  deed  exercising  such  particular  power  of  appointment,  there  b 
a  limitation  for  life  to  a  person  unborn  at  the  date  of  the  deed  creating  the  power, 
with  remainders  over  to  his  sons  in  strict  settlement,  these  remainders  over  will 
be  void,  and  will  not  be  helped  though  a  son  is  born  on  the  following  day.  In  the 
case  of  a  will  it  is  different.  If  the  son  is  bom  in  the  party's  life,  he  is  capable  of  a 
limitation  to  himself  for  life,  with  remainders  over  to  his  sons  in  strict  settlement. 

In  cases  of  this  nature,  there  is  another  material  distinction  between  deeds 
and  wills.  In  deeds,  technical  expressions  are,  in  some  cases,  absolutely  ne- 
cessary, so  that  they  cannot  be  supplied  by  others,  however  forcible  or  clear; 
in  other  cases  they  have  a  determmate  sense  appropriated  to  them  by  law,  in 
which,  and  in  no  other,  the  law  permits  them  to  be  construed-.  In  wills  there 
is  a  greater  latitude  of  construction :  technical  expressions  are  never  necessary, 
and  every  expression  is  construed  in  the  sense,  in  which  the  testator  appears 
to  have  designed  to  use  It,  so  that,  when  his  intention  is  once  discovered, 
whether  he  uses  technical  language  or  not,  and  if  he  uses  it,  whether  he  uses 
it  in  a  proper  or  an  improper  sense,  his  will  is  construed  solely  with  a  view  to 
what  appears  to  be  his  obvious  meaning,  and  not  according  to  the  rigid  or 
technical  import  of  his  expressions.  AnoUier  rule  in  the  construction  of  wills, 
which  is  adnjitted  in  a  much  greater  latitude  than  it  is  in  the  construction  of 
deeds,  is,  that  when  a  testator's  general  intent  appears,  the  court,  in  order  to 
give  it  effect,  will  sacrifice  to  it  a  particular  intention  inconsistent  with  it. 
Now,  in  the  cases  of  which  we  are  speaking,  where  the  limitations  are  con* 
strued  to  import  a  life  estate  to  an  unborn  son,  and  successive  estates  tail  by 
purchase  to  the  sons  of  that  son,  there,  in  a  deed,  the  latter  limitations  suspend 
the  inheritance  from  vesting  b^ond  the  period  allowed  for  its  suspension  by 
the  rules  of  law,  and  are  tlierefore  void.  But,  in  the  case  of  wills,  the  law 
will  not  construe  these  expressions  thus  rigidly.  From  the  manifest  tenor  of 
the  devises  we  are  speaking  of,  it  must  appear  to  be  tlie  intention  of  the  party, 
that,  all  the  issue,  (male  or  female,  as  the  case  may  happen)  should  take  the 
estate.  This  is  his  general  intention :  besides  this,  he  appears  to  intend,  that 
they  should  take  the  estate  in  that  manner,  which,  if  allowed,  must  necessarily 
pive  ^tates  by  purchase  to  the  sons  of  the  unborn  son.  Hiis  is  hisparticular 
mtention;  but  it  cannot  be  effectuated,  being  contrary  to  law.  To  allow  it 
there^re  would  subvert  his  general  intention.  Tlie  court  therefore,  to  give 
effect,  as  far  as  the  law  admits,  to  the  testator's  will,  sacrifices  the  particular  to 
the  general  intent ;  and  conformably  to  this  principle,  as  the  general  intent 
can  only  be  answered,  by  giving  an  estate  tail  to  the  unborn  son,  the  court 
will  construe  the  devise  to  import  an  estate  tail,  to  him.  This  construction,  by 
making  the  sons  of  the  unborn  son  take  by  descent,  'sacrifices  the  testator^ 
intent  that  they  should  take  by  purchase;  but  byletting  in  all  the  issue,  preserves 
his  general  intent,  that  all  the  issue  should  take— see  Doe  d.  Blandford  &  ux.  Sc 
Bymock  v.  Applin,  4  Term  Rep.  82.  Humberston  v.  Humberston,  i  Peere  Wfl- 
liams,  333;  Chapman  v.  Browne,  3  Burr.  1634;  Nicholl  v.  NichoU,  s  Black.  Rep. 
1 1 59;  Pitt  V.  Jackson,  a  Bro.  Ch.  Cases,  5 1 ;  and  Robinson  v.  Hardcastle,  3  Term 
Kpp.  24U    To  this  point  the  ultimate  decree  in  the  great  case  of  Hopkins  t. 
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Hopkms  IS  yeiy  important.    As  the  points  in  that  case  inyolve  some  of  Ih^ 
most  interesting  doctrines  of  the  law  of  uses,  and  the  printed  account  of  them 
is  to  be  found  only  in  separate  and  detached  cases,  taken  by  different  reporters, 
and  in  difierent  stages  of  the  cause,  and  as  no  account  as  yet  appeared  m  print 
of  the  final  decree,  it  was  thought  the  following  succinct  account  of  the  whole 
cause  would  be  acceptable  to  the  reader,  and  would  not  be  considered  ^as  niis- 
placed  in  the  present  Note. — The  case  was,  that  Mr.  Hopkins  by  his  will  de- 
vised his  estates  to  the  use  of  trustees  and  their  heirs,  in  trust  for  Samuel 
Hopkins,  (the  son  of  John  Hopkins  the  cousin  and  heir  at  law  of  the  testator,) 
for  nis  life ;  remainder  to  his  first  and  other  sons  successively  in  tail  male ;  and 
for  want  of  such  issue,  **  in  case  his  said  cousin  John  Hopkins  should  have 
**  any  other  son  or  sons  of  his  body  lawfully  besotten,  then  in  trust  for  all 
*'  and  every  of  such  other  son  and  sons  respectiveW^  and  successively,  for  their 
*^  respective  lives;  with  the  like  remainders  to  their  several  sons,  successively 
**  and  respectively,  as  are  thereinbefore  limited  to  the  issue  male  of  the  said 
^  Samuel  Hopkins,  son  of  the  said  John  Hopkins ;  and  for  default  of  such 
**  issue,  then  in  trust  for  the  first  and  every  other  son  of  the  body  of  Sarah, 
''  the  eldest  daughter  of  his  said  cousin  John  Hopkins,  lawfully  to  be  begot« 
*^  ten,  successively  and  according  to  priority  of  birth,  for  their  respective 
'^  lives ;  with  remainders  to  the  heirs  male  of  the  body  of  every  such  son, 
^  respectively  and  successively,  the  elder  and  the  heirs  male  of  his  body  to 
"  take  before  the  younger  and  the  heirs  male  of  his  body  issuing ;  and  for  want 
* '  of  such  issue,  then  in  trust  for  the  first  and  evenr  other  son  of  the  body  of  Mary, 
*^  the  second  daughter  of  his  said  cousin  JohnHfopkins,  lawfully  to  be  begotten^ 
**  successively  and  respectively,  according  to  priority  of  birui,  for  their  re« 
**  spective  lives ;  with  remainders  to  the  neirs  male  of  the  bodies  of  every 
^'  such  son  respectively  and  successively,  the  elder  and  the  heirs  male  of  his 
<<  body  to  take  before  the  younger  and  the  heirs  male  of  his  body  issuing ; 
*^  and  for  want  of  such  issue,  then  in  trust  for  the  first  and  every  other  son  of 
*^  the  body  of  Elizabeth,  the  third  daughter  of  his  said  cousin  John  Hopkins, 
**  lawfully  to  be  begotten,  successiyely  and  respectively,  according  to  priority 
**  of  birth,  for  their  respective  lives ;  with  the  liKe  remainders  to  the  heirs  male 
**  of  the  body  of  every  such  son,  respectively  and  successively,  the  elder  and 
**  the  heirs  male  of  his  body  to  take  before  tne  younger  and  the  heirs  male  of 
**  his  body  issuing ;  and  for  want  of  such  issue,  then  in  trust  for  the  first  and 
**  every  other  son  of  the  body  of  Hannah,  the  youngest  daughter  of  his  said 
cousin  John  Hopkins,  lawfully  to  be  begotten,  successively  and  respec- 
tively, according  to  priority  of  birth,  for  their  respective  lives ;  with  the 
*'  like  remainders  to  the  heirs  male  of  the  body  of  every  such  son  respec* 
**  tively  and  successively,  the  elder  and  the  heirs  male  of  his  body  to  take 
**  before  the  younger  and  the  heirs  male  of  his  body  issuing ;  and  for  want 
**  of  such  issue,  and  in  case  his  said  cousin  John  Hopkins  should  have  any 
**  other  daughter  or  daughters  lawfiiUy  begotten,  then  in  trust  for  the  first 
''^  and  every  other  son  of  every  such  other  daughter,  respectively  and  sue* 
^'  cessively,  according  to  priority  of  birth,  for  their  respective  and  successive 
'<  lives ;  with  the  lik^  remainders  to  their  several  and  respective  heirs  males 
'<  successively,  tlie  elder  and  the  heirs  male  of  his  body  to  take  before  the 
<'  younger  and  the  heirs  male  of  his  body  issuing ;  and  in  default  of  such 
^<  issue,  then  in  trust  for  the  first  and  every  other  son  of  his  cousin  Hannah 
*^  Dare,  the  then  wife  of  Francis  Dare,  and  daughter  of  his  undo  Samuel  ^ 
**  Hopkins,  deceased,  lawfully  begotten  or  to  be  be^tten,  successively  and 
*^  respectively,  according  to  priority  of  birth,  for  their  respective  lives ;  with 
**  the  like  remainders  to  the  heirs  male  of  the  body  of  every  such  son  re* 
*'  spectively  and  successively,  the  elder  and  the  heirs  male  of  the  body  of  evei^ 
^*  such  son  respectively  to  take  before  the  younger  and  the  heirs  nude  of  hit 
**  body  issuing ;  and  for  want  of  such  issue,  then  in  trust  for  James  Bennett, 
**  the  only  son  of  his  cousin  Sarah  AUoway,  then  the  wife  of  William  Alloway^ 
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^and  another  dauriiter  of  his  said  undo  Samuel  Hopkins  deceased,  bv 
*'  Mr.  Bennett,  her  former  husband,  for  his  the  said  James  Bennett's  life ;  witn 
<<  remainder  to  his  first  and  every  other  son  lawfully  to  be  begotten,  sucoes- 
**  sively  accordins  to  priority  of  birth,  and  the  heirs  male  of  every  such  son 
*'  respectively  and  successively,  the  elder  and  the  heirs  male  of  his  body  to  take 
*'  before  the  younger  and  the  heirs  male  of  his  body  i^uing;  and  in  defiuilt 
**  of  such  issue,  then  in  trust  for  his  own  right  heirs  for  ever:"  With  a  pro- 
viso, that  whoever  should  come  to  his  estate  should  take  his  surname  and 
coat  of  arms  ;  and  a  proviso,  disposing  of  the  rents  during  the  minorities  of 
the  devisees  >— And,  after  giving  a  great  number  of  legacies,  he  gave  the  rest 
and  residue  of  his  personal  estate  to  his  executors,  in  trust  that  the  same  should 
be  by  them,  or  the  survivors  of  them,  with  all  convenient  speed  laid  out  in  the 
purchase  of  messuages,  lands,  and  tenements  of  inheritance  in  England,  to  be 
conveyed  to  the  executors  and  their  heirs,  upon  the  several  trusts  and  for  the 
sane  purposes  as  were  thereby  declared  touching  tlie  estates  he  was  then 
seised  of,  and  which  he  had  devised.  And  the  testator  appointed  sir  Richard 
Hopkins,  John  Rudge,  and  James  Hopkins,  executors  of^his  will.  And  after 
his  decease  it  was  proved  by  sir  Richard  and  Mr.  James  Hopkins.  Samuel 
Hopkins,  the  son  of  John  Hopkins,  tlie  testator's  cousin,  died  in  the  testa- 
tor^s  life.  After  the  testator's  deatli,  John  Hopkins  the  cousin  and  heir  of  the 
testator,  and  his  four  daughters,  the  said  Sarah,  Mary,  Elizabeth,  and  Hannah 
Hopkins,  and  also  Amey  Hopkins,  another  daughter  of  John  Hopkins  the 
cousin,  bom  after  making  the  said  will,  exhibited  a  bill  in  chancery  against 
sir  Richard  Hopkins,  John  Ritdge,  and  James  Hopkins,  and  against  John 
Dare,  Francis  Dare,  and  Philip  Dare,  infants,  (children  of  Hannah  Dare) 
and  also  against  the  said  James  Bennett:  stating,  amongst  other  things, 
the  will  of  Mr.  Hopkins ;  and  praying  that  the  executors  might  account  for 
the  testator's  personal  estate,  and  Uie  rents  and  profits  of  his  real  estate,  and 
that  such  of  those  profits  as  did  not  pass  bv  his  will,  together  with  the  legacv 

Siven  to  John  Hopkins  the  cousin,  might  be  paid  to  him,  and  that  the  resi* 
ue  of  the  said  testator's  personal  estate,  after  payment  of  his  debts,  legacies, 
and  funeral  expenses,  might  be  placed  out  in  proper  purchases,  accordniff  to 
the  directions  in  the  testator's  will ;  and  in  the  mean  time  be  improved  at 
interest.  In  Hilary  term  1733,  sir  Richard  Hopkins  and  James  Hopkins 
filed  a  cross  bill  against  the  complainants,  to  have  toe  trusts  of  the  will  carried 
into  execution,  and  for  an  account  of  the  real  and  personal  estate  of  the  tes- 
tator. On  the  35th  October  1733,  by  a  decree  in  these  causes,  by  tlie  master 
of  the  rolls,  it  was  declared,  amone  other  things,  that  the  plaintiff  John  Hopkins 
was  entitled  to  the  rents  and  profits  of  the  testator's  real  estate  accrued  since 
his  decease,  till  some  person  should  come  in  being,  that  should  be  entitled  ts 
an  estate  for  life,  according  to  the  limitations  in  the  said  will ;  and  that  he  was 
in  like  manner  entitled  to  the  surplus  produce  of  the  said  testator's  personal 
estate,  after  payment  of  the  annual  sums  charged  thereon  by  the  said  testator's 
will;  and  that  Uie  residue  of  the  personal  estate  was  to  be  laid  out  in  the  pur- 
chase of  lands,  with  the  approbation  of  the  master,  and  settled  to  the  same  uses 
and  upon  the  same  trusts  as  the  real  estates,  devised  by  the  said  testator's  will, 
stood  settled ;  and  that  until  such  purchase  could  be  found  out,  the  personal 
estate  should  be  put  out  at  interest  upon  government  or  other  securities,  with 
the  improbation  of  the  master,  in  the  names  of  sir  Richard  Hopkins  and  James 
Hopkins,  upon  the  trusts  of  die  will,  and  the  surplus  rents  and  profits  o£  the 
estates  devised  to  sir  Richard  Hopkins  and  James  Hopkins,  and  the  estates  to 
be  purchased  as  aforesaid,  and  also  die  Surplus  produce  of  the  said  personal 
estate,  until  such  purchase  was  made,  was  to  oe  paid  to  John  Hopkins,  the  tes« 
tator's  oousinr  until  some  person  should  come  in  being,  that  shoula  beentitled  to 
an  estate  for  life,  according  to  the  limitations  of  the  testator's  will.  On  the  18th 
November  1734,  the  cause  came  before  lord  chancellor  Talbot  upon  an  appeal ; 
and  the  decree  was  affirmedi  with  tbe«dditioj^  that  the  words  <*  in  possession" 
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should  b^  inserted  in  the  decree  in  two  places  next  after  the  chuifle  **  until 
<<  some  person  should  come  in  being,  that  should  be  entitled  to  an  estate  for 
**  life." — The  report  of  this  cause  in  Cas.  in  £q.  temp.  Talbot,  44.  readies  thi» 
period  of  the  cause.  Bj  the  decrees  made  on  these  parts  of  it,  the  two  follow* 
mg  important  points  were  settled  ;  that  during  the  suspense,  which,  by  the 
d^ith  of  Samuel  Hopkins  in  the  testator's  life-time,  took  place  during  the  life 
of  John  until  he  had  another  son,  or  until,  by  his  decease  without  other  issue^ 
(if  that  event  had  happened,)  the  po98ibility  of  his  haying  another  son  wouM 
have  determined,  the  limitations  enured  aa  executory  devises;  and  that,  during 
sudi  suspense,  the  rents  and  profits  of  the  real  estate  being  undisposed  of  l^ 
the  testator,  (his  disposition  or  them  having  effect  only  during  the  minorities  of 
the  persons  actually  entitled,)  belonged  to  the  heir  at  law.^^Here  tlie  causer 
was  left  by  lord  Talbot's  decree. — In  June  1736,  John  Hopkins  had  a  secaul 
son  named  William,  who  died  in  the  following  December«-^Upon  this,  the 
eldest  son  of  Hannah  Pare  having  attained  21,  and  beinff  the  first  tenant  for 
life  fit  esse^  brought  his  bill  to  have  a  settlement  made  by  the  trustees,  in  which 
settlement  he  insisted  to  be  made  immediate  tenant  for  life.-^In  this  stage  of 
the  business  it  was  argued,  that  the  estate  having  become  vested  in  the  second 
son  of  John  Hopkins  (the  testator's  cousin)  and  by  his  death  without  issue^  the 
suspense  of  there  being  a  future  child  of  John  Hi^kins  being  again  renewed, 
the  ulterior  limitations  must  operate  as  contingent  remainders,  aikl  that  as  there 
was  no  estate  to  support  them,  they  were  absmutdy  void»  and  the  heir  at  law  of 
course  entitled  to  me  estate. .  In  answer  to  this,  it  was  contended,  that  the  sob- 
sequent  limitations  might  be  supported  as  so  many  distinct  executory  devises; 
but  that,  if  it  was  necessary  to  consider  them  as  contingent  remainaen,  Ihej 
were  good  in  their  original  creation,  and  supported  by  the  legal  fee  outstanding 
in  the  trustees.  These  points  came  before  lord  Hardwicke  in  1738,  and  his 
lordship  was  of  opinion,  that  the  preceding  freehold  being  once  vested^  the 
ulterior  devises  thereupon  operated  as  contingent  remainders ;  and  having  onoe 
become  such,  no  subsequent  event  codd  make  them  enure  as  executory 
devises;  so  that  they  were  thenceforth  to  be  considered  as  contingent  remain- 
ders ;  and  his  lordship  was  of  opinion,  that  the  lesal  fee  in  the  trustees  Was 
sufficient  to  support  ttiem.  Mr.  A^yns*s  report  of  this  case,  1  vol.  581*  em- 
braces this  stage  of  it.  After  this  there  is  no  printed  account  of  this  important 
case.  From  the  proceedings  of  the  cause,  it  jqspears,  that  John  Hopkins,  Ae 
cousin  of  the  testator,  died  without  issue  male,  and  without  having  had  any  son 
except  Samuel  and  William. — Sarah  Hopkins  had  one  daughter,  who  died  an 
infant  and  unmarried;  and  afterwards  Sarah  died. — Mary  had  a  son  and  a 
-daughter,  who  both  died  without  issue ;  and  afterwards  Mary  herself  died.*-* 
Elisabeth,  the  third  daughter,  intermarried  with  Benjamin  Bond,  esquire,  by 
'whom  she  had  issue  one  son,  named  Benjamin  Bond  Hopkins,  he  having  taJcen 
upon  him  the  name  and  arms  of  Hopkins,  in  pursuance  01  the  directions  for  that 
purpose  contained  in  the  testator's  will. — Hannah,  the  fourth  daughter,  inter- 
married with  William  Hallet,  esquire,  and  died,  leaving  one  only  diild,  named 
Hannah.  Ame^,  the  youngest  daughter  of  John  Hopkins,  the  cousin,  died 
an  infant,  and  without  issue.  John  Dare  also  died,  leavmg  one  son,  also  named 
John  Dare;  and  Francis  Dare  also  died. — In  17711,  Mr.  Benjamin  Bond  Hop- 
kins suffered  a  recovery  of  the  estates,  and  declared  the  use  to  himself  in  fee 
simple.  In  Michaelmas  term  in  Uie  same  year,  he  filed  a  supplemental  bill  in 
4diancery  against. the  trustees  of  the  red  and  personal  estate  01  the  testator  John 
Hopkins,  and  hia  heirs  at  law  and  devisees  m  remainder,  and  prayed  thereby 
that  the  real  estates  might  be  conveyed  to  him  and  his  heirs.  On  Uie  8ch  July 
1774^  the  cause  was  heard  before  lord  chancdUor  Bathurst,  and  his  lordship 
thereupon  finally  ordered,  that  the  trustees  should  convey  the  real  estates  to 
Benjamin  Bond  Hopkins,  and  his  heirs,  or  as  he  should  appoint— In  the  execu- 
tion of  powers,  too  rigid  an  adherence  to  the  form  prescribed  cannot  be 
observed:  but  it  is  not  necessary  that  the  wordsi  or  even  the  form  of  the  power, 
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dioald  be  laedy  if  tbe  material  circoiiHCaiioei  of  die  power  are  p^^ 
ftatj  appeaia  to  lunre  bad  die  sobiect  of  bis  power  in  confemplatioo.  Bj  a 
aeriet  of  adknowledged  aatboritics  It  ii  settled  bqrood  aO  doabt,  fint,  diat,  to  s 
Tiidid  esercise  of  a  power,  a  refisrenoe  to  or  Botioe  of  tbat  power  is  Dot  Deoonrj, 
if  itsuffcientlya|iueaiB  tbattbeparty  mtendseKetrimy  it;  Secondly,  tbat  it ia 
conndered  as  soiiciem  eridenoe  of  tbe  partjr's  intentioQ  to  exerase  tb^ 
tf  bis  iBtentkm  appears  to  be,  todotbatai^wbicbbispowcr  aiitboriaesliimt0 
doybotwbicbbeisnotaatiiorixedtodoywitboatresofftmgtobispower.  llios^ 
where  tenant  Ibr  lifie,  witb  several  reinaiiiders  over  in  strict  settlement,  and  witb 
n  general  power  of  refocation  andnewappomtment,  con  v^s  to  a  parcbaaer  bv 
lease  and  rdease,  bargain  and  sale,  or  feoftncnt,  witbont  noticing  his  power,  it 
is  a  valid,  hot  a  very  informal  and  improper  execodon  of  die  power;  lor  die 
party  cannot  vest  tlw  te  in  the  porinser  withootiesortine  to  his  power,  it  is 
thercfiire  evident  be  intends  exercising  it ;  and  conseqoenUy  if  the  formalitiea 
prescribed  by  the  power  are  punned,  it  wiO  be  constdeced  as  a  substantial  eze» 
cntion  of  tbe  power.  StiD  it  is  necesBary  that  it  should  appear  to  be  the  inten- 
tion oftbepartv  to  exercise  tbe  power;  widtherefore,  generally  speaking,  it  is 
necessary  ne  should  mention  the  property  which  is  die  subject  of  the  power. 
See  sir  £dward  Clere's  case,  6  Rjq>.  1 7.  b.  12  Mod.  469.  Guy  v.  Dormer,  sir 
Tbo.  Raymond,  995,  Smq^  v.  Turton,  3  Roll.  Abr.  263.  FitzwiDiam's  case, 
Moore,  68 1.  Kibbettv.Leie,  Hob.313.  Fitzgerald  r.  Iwd  Fauconberge,  Fits* 
gibbon,  307— -2 1 5.  Tomlinson  r.  Dighton,  1  P.  W.  149.  Jenkins  v.  Kemidie, 
Hard.  395.  1  Lev.  150.  Campbell  r.  Leach,  Amb.  740.  Molton  r.  Hutchinson, 
1  Atk.  558.  and  ex  parte  Gf»rge  Caswall,  ibid.  559. — In  all  cases,  however, 
where  there  is  an  informal  execution  of  a  power,  it  operates  in  the  mode  in 
which  tbe  power  operates,  not  in  the  mode  in  which  the  deed,  the  form  of 
which  is  used,  would  operate.  If,  therefore,  a  person  having  a  power  of 
appointment,  convejrs  by  lease  and  rdease,  and  these  can  only  have  effect,  as 
an  execution  of  a  power,  the  conveyance  operates  as  an  appomtment,  and  not 
as  a  release ;  and  of  course,  if  it  is  a  release  to  A.  and  his  heirs,  to  the  use  of 
B»  and  his  heirs,  the  legal  estate  is  vested  in  A, 

In  the  exercise  of  powers,  conveyancers  have  introduced  two  precautions, 
vrhich  are  often  proper,  but  certainly  sometimes  superabundant :  one  is,  to  make 
the  party  exercising  the  power,  declare,  that  he  acts,  not  only  in  exercise  of 
that  particular  power,  but  in  exercise  of  every  other  power,  enabling  him  to  do 
the  act  in  quesdon :  the  other  is,  where  the  party  has  a  special  power  over 
buid,  and  is  also  endUed  to  the  fee,  or  to  any  parUcular  estate  carved  out  of  it, 
he  is  made  not  only  to  exercise  his  power,  but  also  to  convey  the  land  as  owner 
of  it*  Thus,  where  a  person  havins  a  power  of  appointment,  intends  conveying 
his  estate  to  a  purchaser,  he  is  made  not  only  to  appoint  the  fee,  but  to  convey 
it  by  lease  and  release.  Sometimes  the  appomtment  and  the  release  are 
blended  together ;  but  this  is  very  informal,  and  b  always  improper,  where  it  is 
not  the  intent  of  the  deed  that  the  party  should  have  the  legal  estate.  It  may 
however  be  contended,  that  the  court  would  marshal  the  words,  so  as  to  give 
diem  all  their  intended  effect;  as,  where  a  person  having  a  power,  is  made  to 
grant,  bargain,  sell,  alien,  release,  limit,  appoint,  and  confirm  the  lands  to  A* 
and  his  heirs,  to  the  use  of  B.  and  his  heirs ;  it  may  be  contended,  that  the 
court  would  construe  the  words  ^a^i^,  bargain^  selly  alien^  rdease  and  comfirmy 
as  referrible  to  A,  and  his  heirs,  and  the  words  limit  and  appoint  as  referrible 
to  B»  and  his  heirs.  See  Cox  v.  Chamberlain,  4  Yes.  jun.  631.  Roach  o. 
Wadham,  6  East,  389*  One  reason  for  making  the  party  in  diese  cases  hodi 
convey  and  appoint,  is,  that,  if  the  power  either  was  not  well  created,  or  is 
become  suspended,  and  he  has  himself  any  estate  in  the  land,  the  comreyanoe 
will  operate  on  his  estate. 

In  some  cases,  it  is  necessai^  both  to  appoint  and  convey ;  as  where  an  estate 
IS  limited  to  A.  for  life,  remaiuder  to  such  uses  as  he  shall  appoint;  here  the 
appointment  would  operate  only  on  the  reversion  expectant  on  the  life  estate: 

a  conveyance 
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a  conTeyance  therefore  is  necessary  to  pass  the  life  estate.    This  observatioa. 
may  serve  to  correct  a  mistake  which  is  sometimes  made  by  those  who  levy  fines, 
with  a  view  to  enable  them  to  dispose  of  their  estates^  and  therefore  direct  the 
fine  to  ooerate  to  the  use  of  the  party  himself  during  his  life,  remainder  to  his . 
wife  for  life,  remainder  to  such  uses  as  he  shall  appoint.    Here  the  iqppoint- 
ment  operates  only  on  the  reversion,  and  consequently,  to  pass  the  wife's  life 
estate,  a  new  fine  is  necessary.    To  prevent  this,  the  power  of  appointment, 
in  these  cases,  should  precede  the  uses.    For  the  same  reason,  when  a  settle- 
ment is  executed  of  personal  estate,  which  it  is  intended  to  subject  to  the 
appointment  of  the  husband  and  wife,  or  either,  with  successive  life  estates  to . 
tiicm  In  default  of  iqppointment,  the  power  should  precede  the  trusts  conferring 
these  life  interests  on  them. 

It  may  be  observed,  that,  when  a  person  creates  a  power  of  appointment,  to  • 
enable  him  to  dispose  of  his  estate,  within  a  short  time  after,  it  is  better  to 
vest  the  legal  estate  in  the  trustees,  by  conveying  it  unto  and  to  the  use  of  them, 
and  their  heirs,  upon  trust  to  convey  it  as  the  party  shall  appoint,  than  to  con- 
vey it  to  the  trustees  and  their  heirs,  to  such  uses  as  the  party  shall  appoint; 
for  powers  are  liable  to  be  suspended  and  extinguished  by  very  secret  acts ;  of 
these,  from  their  nature,  purchasers  must  often  be  ignorant.  In  these  cases, 
therefore,  they  oflen  rest,  m  some  measure  at  least,  on  the  honour  of  the  ven« 
dor ;  but,  when  the  legal  estate  is  vested  in  the  trustees,  a  conveyance  from, 
them  will,  at  all  events,  give  the  purchasers  the  )egal  estate. 

As  estates  created  by  powers,  and  estates  created  by  conveyances,  are 
after  their  creation  the  same,  the  terms  expressing  the  operation  of  appoint- 
ments and  conveyances,  are  very  oflen,  both  in  the  deeds  creating  the  powers, 
and  the  deeds  by  which  they  are  exercised,  confounded.    Something  of  this, 
was,  till  lately,  generally  discernible  in  the  best  drawn  marriage  settlements. 
Thus,  in  the  power  of"^  leasing,  the  party  is  authorized  to  grant,  lease,  or< 
demise,  when,  in  fact,  he  can  neither  grant,  lease,  or  demise  for  a  longer  term . 
than  his  own  life ;  the  power  therefore  does  not  authorize  him  to  grant,  &c. 
the  lands,  but  to  appoint  the  use  of  the  lands,  for  the  number  of  years  or  lives 
in  question :  the  expression  therefore  should  be,  to  limit  or  appoint  by  way  of 
lease  or  demise.    So,  in  the  power  of  selling  and  exchanging,  it  is  often  said, 
that  it  shall  be  lawful  for  the  trustees  to  grant,  bargain,  sell,  release,  and  con- . 
firm  the  lands;  but,  in  the  strict  sense  of  these  words,  it  is  impossible  for  the . 
trustees  to  grant,  bargain,  sell,  release,  or  confirm ;  for  the  trustees  have  no . 
actual  estate,  except  their  estate  for  preserving  contingent  remainders ;  and 
therefore,  cannot  convey  the  lands  for  a  larger  term.    The  power  therefore 
operating  as  an  appointment  of  the  whole  fee,  the  expression  here,  as  in  the 
former  case,  should  be,  limit  and  appainU  As  this  last  power  amounts  to  a  total . 
determination  of  all  the  subsisting  uses,  and  a  creation  of  an  entire  new  estate  of , 
inheritance,  it  seems  advisable  to  accompany  it  with  a  power  of  revocation. 
It  may  therefore  be  expressed,  that  it  ^alL  be  lawful  for  the  trustees  to  sell  and 
exchange,  and,  for  that  purpose,  to  revoke  the  uses  of  the  deed,  and  to  i^point 
new  uses ;  and  the  more  general  these  powers  of  revocation  and  new  aiqpoint-  . 
ment  are  expressed,  the  better,  as  a  mere  power  to  revoke  the  uses  of  the . 
estate  intended  to  be  sold,  and  to  appoint  it  to  the  purchaser,,  is  sometimes 
found  insufficient  to  answer  the  object,  as  where  there  is  an  agreement  between 
the  vendor  and  vendee  to  lupportion  rents.    It  is  also  a  conseouence  of  these 
powers  operating  byway  or  appointment,  that  the  useis  vested  by  them  in  the  . 
appointee,  and,  therefore,  when  by  them  the  lands  are  expressed  to  be  con* 
veyed  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  or  to  the  use  of  B*  .< 
for  life,  with  remainders  over,  the  whole  legal  fee  is  vested  in  A.  and  the  uses  < 
declared  upon  it  have  effect  only  as  trusts  in  equity.    The  appointment  there* 
fore  should  be  immediately  to  me  use  of  the  persons  intenoed  to  take  bene« « 
fi.ciall^'  under  the  proposed  instrument. 
.  It  IS  observable,  that  powers  of  leasing,  and  of  selling  and  exchangmg,  are . 

generally 
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generally  limited  to  the  persons  to  whom  they  are  intended  to  be  given,  and  the 
surriTor  of  tliem,  and  the  heirs  of  the  turvhar :  it  is  a  neceteaiy  consequence  of 
this,  that,  if  the  power  becomes  vested  in  the  heir  of  the  survivor,  and  that  heir 
is  an  infant,  the  power  cannot  be  exercised  during  his  minoritv.  By  the  act 
7  Ann.  c.  19,  infant  trustees,  by  the  direction  of  the  court  of  chancery,  signi- 
fied by  order  upon  petition,  are  empowered  to  convey  estates  held  by  Uiem  in 
trust.  But  in&nts  cannot  convey  under  a  power,  without  an  act  of  parliament. 
To  avoid  this  inconvenience,  it  is  advisable  to  limit  the  power  in  question  to 
the  executors  or  administrators  of  tlie  survivor.  This  observation,  however,  is 
confined  to  the  case  of  powers,  and  does  not  extend  to  the  cases  of  trusts^ 
where  the  legal  estate  is  vested  in  trustees ;  for  the  trust  should  always  follow 
the  legal  estate  ot  the  land,  when  it  is  conveyed  to;  and  intended  to  reside  in, 
the  trustees.  It  should  consequently  be  vested  in  those  persons  upon  whom  the 
lands  are  intended  to  devolve.  Where  therefore  lands  are  conveyed  unto  and 
to  the  use  of  trustees  and  their  heirs  in  trust  to  sell ;  as  the  lands  necessarily 
devolve  on  the  survivor,  and  the  heirs  and  assigns  of  the  survivor,  the  trust 
should  in  like  manner  be  limited  to  the  survivor,  his  heirs  and  assigns. 

It  often  happens  that  the  same  deed  contains  several  powers ;  and,  suppos* 
log  all  or  even  more  than  one  of  them,  to  be  executed,  there  is,  at  least,  ground 
to  argue  that,  generally  speaking,  the  use  limited  by  the  power  last  executed, 
will  take  place  of  all  the  uses  created  by  the  powers  previously  executed,  unless 
the  contrary  is  expressed  or  implied  in  the  deed.  In  Moore,  788.  lord  Coke  is 
made  to  say,  that  if  a  tenant  for  life,  with  a  power  of  leasing,  and  a  general 
power  of  revocation,  makes  a  lease  under  his  power  of  leasing,  he  may  after- 
wards revoke  all  but  the  leases.  It  is  however  to  be  observed,  that  when  a 
power  is  exercised  for  a  valuable  consideration,  in  such  a  manner  as  shows  it  to 
oe  the  intention  and  agreement  of  the  parties,  that  the  use  created  under  it 
flhould  not  be  over-reached  by  the  execution  of  another  power,  it  is  contrary  to 
equity,  that  it  should  be  thus  over*reached,  and,  consequently,  the  unexecuted 
powers  may  be  so  far  affected,  both  at  law  and  in  eouity,  as  to  be  subject  to  the 
use  created  under  the  executed  power.  To  avoid  all  disputes  upon  these  heads, 
it  is  necessary  to  express  very  clearly  what  uses  are,  and  what  uses  are  not, . 
intended  to  be  over-reached,  by  the  execution  of  the  powers,  both  as  to  the  uses 
actually  limited  by  the  settlement  itself,  and  as  to  the  uses  to  be  limited  under 
the  powers  contained  in  that  settlement.  In  a  marriage  settlement,  the  wife  and 
the  younger  children  of  the  marriage  are  principal  objects.  Unless  therefore  the 
parties  intend  the  contrary,  all  the  powers  of  chai^ng  with  money  should  be 
declared  to  be  subject  and  without  prejudice  to  the  provisions  made  for  the 
wife  and  younger  children.  With  respect  to  the  other  powers,  the  principal  of 
these  are  the  powers  of  leasing,  and  of  selling  and  exchanging.  At  it  is 
eqnaUy  for  the  benefit  of  the  persons  entitled  in  remainder  or  reversion  as  of  the 
tenant  for  life,  that  the  estate  should  be  properly  let  out  upon  leases,  there  is  no 
reason  why  the  estate  of  the  wife,  or  any  other  person  claiming^in  remainder  or 
reversion,  should  be  made  paramount  to  the  leases.  With  respect  to  the  powen 
of  sdling  and  exchanging,  the  jointure  of  the  wife,  and  the  portions  of  the 
ddldren,  may  be  transferred  to  me  estates  to  be  acquired  under  those  powers, 
and  to  the  money  arising  from  the  sale  of  the  settled  estate,  till  the  new  estate 
18  purchased :  it  is  also  to  be  observed,  that  the  sales  and  exchanges  cannot 
be  made  without  the  parents  consent.  There  seems  therefore  no  reason  for 
e)cempting  any  of  the  uses,  except  the  leases,  from  the  exercise  of  that  power ; 
but,  widi  respect  to  the  leases,  tnese,  from  their  nature,  cannot  be  transferred 
to  ihe  lands  to  be  acquired  under  the  powers,  and  consequently  these  sbodd 
iii»t  be  subject  to  the  powers  of  seilinff  and  exchanging.  The  same  objection 
lies,  in  a  certain  degree,  to*  powers  ot  raising  money  by  way  of  mortgi^.  Ho 
pBnmk  Irotdd  advance  money  on  mortgages  of  this  nature,  if  they  were  to  be 
madesutijectto  the  general  powerfrof  sale  or  exchange;  and  therefore,  to  pre* 
vIM  dl  doubt  on  tUshciid,  it  dtouM  be  fledaredy  that  the  pewers  of  aelHng  a^ 
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exchanging  should  be  subject  to  mortgages  previoosly  made,  unless  It  diall  be 
wiA  the  consent  of  the  mortgagee ;  and  that^  m  the  case  of  such  consent,  the 
iuds  to  be  purchased^  or  taken  in  exchange,  may  be  mortgaged  to  them  for 
their  security. 

It  often  happens,  that  powers  are  given  to  parties  to  be  exercised  by  them, 
when  in  the  actual  possession  of  the  estate,  in  some  cases,  this  is  done  with- 
out adverting  suiBciently  to  the  situadon  and  probable  wants  of  the  parties. 
Suppose  an  estate  devised  by  the  husband  to  nis  wife  for  her  life,  remainder 
to  her  son  for  his  life,  with  remainders  over  in  strict  settlement ;  widi  powers  to 
the  son,  when  in  possession,  to  jointure  and  cha^e  with  portions.  During  the 
mother's  life,  the  son  is  not  in  possession,  and  consequently  is  not  in  a  situation 
to  exercise  those  powers.  Now,  though  it  may  be  improper,  and  contrary  to 
the  intention  of  tne  parties,  that  the  jointure  to  be  made  by  the  son  should 
charge  the  mother's  estate,  during  her  life,  against  her  consent,  there  can  be 
no  reason  why  it  should  not  charge  the  estate  with  her  consent ;  neither  is 
there  any  objection  to  the  son's  being  enabled  to  exercise  the  power  in  her 
Kfet-time,  provided  the  jointure  do  not  take  efiect,  so  as  to  be  payable  or  to 
charge  the  estate,  till  after  her  decease.  It  seems  therefore  advisable,  that,  in 
cases  of  this  nature,  the  son  should  be  entitled  to  exercise  the  powers,  with  the 
mother^s  consent,  during  her  life,  or  to  exercise  them,  without  her  consent, 
subject  to  her  life  estate.  Sometimes,  when  the  difficulty  in  question  has 
arisen,  it  has  been  attempted  to  put  the  party  in  a  situation  to  exercise  the 
power  by  accelerating  his  possession  of  the  estate.  In  one  case  this  may  be 
thought  to  answer  the  object  intended ;  this  is,  where  A.  is  tenant  for  life  with 
the  immediate  remainder,  (without  any  limitation  to  trustees),  to  B.  for  life, 
with  a  power  to  B,  to  jointure  when  in  possession.  Here,  if  ^4.  surrenders  to  B. 
B.  is,  to  all  purposes,  in  possession  of  the  estate,  and  may  therefore  be  consi- 
dered to  be  m  a  situation  to  exercise  his  powers.  But,  where  there  is  an  inter- 
mediate estate,  this  never  can  be  relied  on.  Jf  it  is  expressed  in  the  deed,  as 
it  generally  is,  that  it  shall  be  lawful  for  the  party  to  exercise  the  power  when 
in  possession  under  the  limitations,  and  there  is  a  limitation  to  trustees  to  pre- 
serve the  contingent  remainders,jthe  first  tenant  for  life  can  in  no  wise  put  the 
second  tenant  for  life  in  possession  of  the  estate  but  by  an  actual  conveyance 
of  his  life  estate  ;  consequently  the  party  will  then  be  in  possession,  not  by 
tirtue  of  the  limitations  of  the  deed,  but  by  the  act  of  the  nrst  tenant  for  life. 
For,  instead  of  being  tenant  in  possession  for  his  own  life  only,  as  he  would 
be,  if  he  was  in  possession  under  the  limitations  in  the  deed,  he  is  tenant  in 
possession  for  the  life  of  another  person,  with  a  remainder  for  his  own  life ;  so 
that  he  has  two  estates  which  are  perfectly  distinct,  and  under  the  limitations 
of  the  settlement,  he  is  only  tenant  for  lire  in  remainder.  Where  these  words 
therefore  are  inserted,  it  seems  clear  the  party  is  not  in  possession  within  the 
words  or  meaning  of  the  deeds,  and  consequently  not  in  a  situation  of  exer- 
cising his  power.  Where  these  words  are  not  inserted,  it  may  be  contended 
that  they  ou^t  to  be  implied. 

■ 

VII.  3*  Before  we  proceed  to  the  last  head  of  this  annotation,  of  the  uses  not 
executed  by  the  statute,  the  following  observations  are  offered  on  USES  OF 
1ZJE1V7&— lliese  are  executed  by  the  statute :  so  that,  where  lands  are  con- 
veyed to  A,  and  his  heirs,  to  the  use,  intent,  and  purpose,  that  B.  or  that  B. 
and  his  heirs  may  receive  a  rent,  the  rent  is  executed.  When  therefore  lands 
are  conveyed  to  A.  and  his  heirs,  to  the  use,  intent,  and  purpose,  that  B^  and 
his  beiit  may  receive  a  rent,  with  a  declaration  that  B.  and  his  heirs  shaU  stand 
Seised  of  the  rent,  to  the  use  of  C.  for  life,  with  remainders  over ;  the  rent  is 
executed  in  i?.,  and  then  C.  and  the  remainder-men  takeoidy  the  trust  ofthe 
rent.  If  the  estate  be  conv^ed  to  A.  and  his  heirs»  to  the  use  that  B»  maj 
receive  a  rent  for  life;  and  after  his  decease,  to'the  use  that  bis  first  and  otber 
sons  succcasivefy,  and  the  heirs  at  their  respective  bodies,  may  reoetve  the 

rent: 
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rent ;  these,  it  may  be  contended,  are  distinct  rents ;  and  therefore  the  rent 
to  the  second  son  may  be  considered  too  remote,  as  being  a  new  rent  limited 
to  take  effect  after  an  indefinite  failure  of  the  issue  of  the  first  son.  Objections 
also  may  be  made  to  recoveries  suffered  by  the  father  and  son,  as  the  tenant 
to  the  prsBcipe  being  made  by  the  father  he  will  not  be  seised  of  that  rent,  in 
which  tne  son's  entul  subsists.  The  waj  therefore  to  limit  the  rent  is»  to 
^rant  a  rent  to  a  stranger  and  his  heirs,  that  he  may  re^grant  it  to  the 
mtendeduses. 

VIII.  The  remaming  subject  for  observation  is,   WHAT  USES  ARE  NOT 

EXECUTED  BY  THE  STATUTE. 

VIIL  1.  As  to  uses  created  by  xxAUs^  it  is  to  be  observed,  that  lands  were 
not  devisable  at  common  law,  otherwise  than  by  local  customs  of  particular 
places,  except  through  the  medium  of  a  previous  feoffment  to  uses.  The 
cestuy  que  trust  might  dispose  of  the  use  by  will :  the  court  of  chancery  consi- 
dered the  will  as  a  declaiadon  of  the  use,  and  compelled  the  feoffees  to  convey 
the  lands  accordingly.  But,  when  by  the  statute  of  the  37th  Henry  VIlL 
the  possession  was  annexed  to  the  use,  as  the  use  thereby  became  merged  in 
the  land,  this  indirect  power  of  devising  lands  was  absolutely  lost  The  32 
and  34  Hen.  VIII.  gave  a  power  to  devise  the  whole  of  lands  held  in  socage, 
and  two-thirds  of  lands  held  by  knight's  service.  The  is  Car.  IL  converted 
knight's  service  into  socage ;  and  thus,  all  landed  property,  except  that  which 
b  <H  the  tenure  of  copyhold,  became  devisable.  But,  as  the  statute  of  uses 
preceded  the  statutes  of  wills,  it  does  not  necessarily  extend  to  them.  It  is 
true,  that  the  statute  of  uses  speaks  of  persons  seised  to  uses  by  virtue  of  wills  t 
but  this  must  apply  either  to  those  lands,  which  were  devisable  by  custom; — 
as,  when  a  person  seised  of  lands  devisable  by  custom,  devised  them  to  A,  and 
his  heirs,  to  the  use  of  B.  and  his  heirs : — or  to  uses  at  common  law ; — as 
where  a  feoffment  was  made  to  A>  and  his  heirs,  to  the  use  of  B.  and  his  heirs, 
and  B.  devised  the  use.  To  uses  of  this  description  the  statute  extended ;  but 
it  is  difficult  to  conceive  how  uses  created  under  the  testamentary  power  given 
by  the  statutes  of  wills  can  be  within  the  statute  of  uses.  It  is  said,  that 
though  the  law  will  not  force  the  operation  of  the  statute  of  uses  upon  devises 
to  which  it  is  the  testator's  intention  it  should  not  extend  ;  yet  it  vrill  apj^l]^  it 
to  those  cases  to  which  it  is  his  intention  it  should  extend.  This  opinion 
makes  it  depend  entirely  on  the  will  of  the  testator,  whether  the  statute  of  uses 
shall  or  shall  not  operate  upon  the  devises  of  his  will.  Thus,  if  a  devise  is 
made  to  the  use  of  A,  for  life,  with  remainders  over,  if  it  were  to  be  con- 
sidered as  a  limitation  under  the  statute  of  uses,  it  would  be  void,  for  want  of 
a  seisin  to  serve  the  uses.  It  cannot  therefore  be  the  testator's  intention  that 
it  should  operate  under  that  statute ;  consequently  the  law  will  not  force  it 
under  that  statute,  but  leave  it  solely  to  its  effect  under  the  statutes  of  wills. 
Bat,  suppose  a  devise  to  A*  and  his  heirs,  to  the  use  of  JS.  and  his  heirs,  that 
would  be  good  to  give  the  legal  fee  to  B.  as  a  limitation  under  Uie  statute  of 
uses.  The  testator  therefore  might  intend,  and  the  form  of  the  devise  shows 
he  did  mtend,  to  raise  an  use  undter  that  statute,  and  the  law,  in  conformity  to 
his  intentions,  extends  its  operation  to  the  devise.  But,  against  diis  it  mav  be 
argued,  that  a  statute  can  never  be  considered  as  relating  to  any  thing  which 
did  not  «xist  at  the  time  of  its  passing ;  and  therefore,  as  lands  were  not  de» 
vlsable  till  some  years  after  the  statute  of  uses,  the  statute  of  uses  cannot 
extend  to  uses  created  by  devise  \  that  in  wills  the  testator's  intention  is  chieflj 
considered ;  and  as  by  a  devise  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  the  testator  shows  it  to  be  his  intention  that  J3.  shoidd  have  the  legal 
fee,  die  law  will  put  that  construction  on  the  devise,  and  give  it  that  operation. 
At  the  end  of  Mr.  Hillvard's  edition  of  Sheppard's  Touchstone,  there  is  a  veiy, 
learned  opinion  of  the  late  Mr.  Booth  on  the  doctrine  of  uses.  In  two  copies 
wliich  the  editor  has  seen  of  this  opinion^  made  immediately  under  the  eye  of 

Mr. 
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Mr.  Booth,  and  delivered  by  him  to  the  persons  in  whose  custody  they  now 
are,  and  also  in  a  copy  of  it  bequeathed  by  Mr.  Booth,  with  his  other  valu- 
able law  manuscripts,  to  Mr.  Holliday,  the  following  note  is  added  to  it. — 
**  P.  S.  Powers  under  wills  are  not  like  powers  under  conveyances  operating 
**  by  way  of  use.  The  execution  of  a  power  under  a  devise,  is  not  the  limita- 
**  tion  of  a  use ;  no,  not  where  the  devise  is  to  uses :  as  where  there  is  a  devise 
^'  to  /.  S.  and  his  heirs,  to  the  use  of  A.  for  life,  remainder  to  B.  in  tail,  with 
power  for  A.  to  limit  a  jointure,  or  lease,  or  charge ;  here  there  will  be  no 
seisin  in  /.  S.  consequently  no  such  use  in  A.  or  B,  as  is  executed  bv 
the  statute  of  uses  ;  consequently,  the  execution  of  the  power  is  no  use ;  it 
^'  operates  as  a  devise  under  the  statute  of  wills.*' — See  Popnam  v.  Bampfeild, 

1  Vem.  79.  Burchett  v.  Durdant,  2  Vent.  312.  Broughton  v.  Langley,  2  Salk. 
679.  Glib.  Uses,  281. — But  whether  a  devise  to  uses  operates  solely  by  the  sta- 
tute of  wills,  or  by  that  statute  jointly  with  the  statute  of  uses,  is,  except  where 
the  devisee  to  uses  dies  in  the  lifetime  of  the  testator,  rather  a  matter  of  specu- 
lation than  of  use ;  as  it  is  now  settled,  that  an  immediate  devise  to  uses,  with- 
out a  seisin  to  serve  those  uses,  is  good  ;  and  that  where  the  estate  is  devised  to 
one  for  the  benefit  of  another,  the  courts  execute  the  use  in  the  first  or  second 
devisee,  as  appears  to  suit  best  with  the  intention  of  the  testator. 

VIIT.  2.  Ivith  respect  to  copyhold  estates ,  the  statute  of  uses  does  not  extend 
to  them,  as  it  is  against  the  nature  of  a  copyhold  tenure,  that  any  person  should 
be  introduced  into  the  estate  without  the  consent  of  the  ford.  Gilbert's 
Tenures,  170.  r 

VIII.  3^  With  respect  to  leases  for  years ;— these  estates  are  not  executed 
by  the  statute.  But  this  must  be  understood  of  leases  actually  in  existence, 
at  the  time  of  their  being  assigned  to  the  use.  Therefore,  if  A,  possessed  of 
a  lease  for  years,  grants  it  over,  or  assigns  it,  to  B.  and  C.  to  the  use  of  Z). ; 
all  the  estate  \S  in  B.  and  C,  and  D,  takes,  only  a  trust,  or  equitable  estate. 
But  if  A,  being  seised  of  lands  in  fee,  makes  a  feofiment  to  the  use  of  B,  and 
C  for  a  term  of  years,  this  term  is  served  out  of  the  seisin  of  the  feofiee,  and 
is  executed  by  the  statute. — It  is  the  same  if  he  bargains  and  sells  the  estate, 
of  which  he  is  seised  in  fee,  for  a  term  of  years.   Gilb.  Uses,  198.   Dyer,  369. 

2  Inst.  671. 

Such  are  the  general  outlines  of  the  doctrine  of  uses ;  one  of  the  most  im- 
portant parts  of  the  law^  as  all  the  landed  property  of  the  kingdom  is,  either 
directly  or  indirectly,  regulated  by  it.  It  is  to  be  observed,  Siat  one  of  the 
chief  objects,  both  of  the  legislature  and  the  judicature  of  this  kingdom,  in 
their  regulations  upon  this  subject,  has  been,  on  the  one  hand,  to  guard  against 
those  restraints  upon  alienation,  which  are  incompatible  with  the  welfare  of  a 
free  and  eommerdal  country ;  and  on  the  other,  to  admit  of  reasonable  settle- 
ments and  provisions  being  made  for  wives  and  children,  and  the  general  wants 
of  families.  Experience  seems  to  show  that  they  have  accomplished  their 
object.  This  fully  answers  the  objections  which  foreigners  make  to  the  nature 
of  our  family  settlements,  that  we  exclude  the  ancestor,  whose  character  is 
known  to<us,  from  the  disposal  of  the  property;  and  intrust  it  to  the  children, 
with  whom  we  must  be  perfectly  unacquainted.— >So  detrimental  has  an 
unqualified  and  unlimited  power  of  settlement  been  found  even  in  France, 
that  it  was,  under  the  ancien  regimef  a  question  there,  whether  it  would  not 
be  for  the  advantage  of  ihe  nation  at  large,  that  all  settlements  and  trusts 
shoidd  be  abrogated.  This  question,  so  far  as  it  related  to  moveables,  was  by 
the  oeder  of  Louis  XV.  proposed  in  the  year  1 744  by  the  ChanceUor  D' Agues- 
seau  to  all  the  parliaments  and  superior  councils  o^  France.  See  Q^estions 
concemarU  les .Substitutions^  atec  Us  Responses  de  touts  Us  ParUmens  et  Cours 
Souverains  du  Royaumey  et  Us  Observations  de  ill.  U  Chancelier  D*Aguesseau 
8ur  ki  dits  Responses.  Toulouse^  ^770.  And  see  also  Commentaire  de  VOrdon- 
nance  de  Louis  XV.  surUs  Substitutions^  par  Mons.  Furgde*  PariSy  1767. 
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Sect  464. 

A  NOTHER  came  they  attea^e,  that  if  suck  land  bee  worth  fartie 
-^^  MUittgs  a  yearcy  tsc  then  such  ftxffor  shall  be  sworn  tn  assise  and 
other  enquests  invlees  reals,  and  also  in  plees  personals,  of  what  great  sum 
soever  tie  plaintije  will  declare,  ♦  ifc.  And  this  is  by  the  common  law  of 
theland.  Ergo,  this  is  for  a  mat  cause.  And  the  cause  ts,  for  thai  the 
law  wHl  that  such  feoffors  and  their  heires  ought  to  occupie,  kc.  and  take 
and  enfoy  all  manner  of  profits^  issues,  and  revenues,  Ifc.  as  if  the  lands 
were  their  own,  without  tnterrtqftion  of  thefecfees,  notwithstanding  suck 
foment.  Ei^o,  the  same  law  giveth  a  pri^te  between  such  feoffors  and 
the  fences  upon  confidence,  tfc.for  which  causes  tha/  hme  stud,  that  su^ 
releases  made  by  such  fetffees  upon  confidence  to  their  fexffor  or  to  ms 
heirs,  S^c.  so  occupying  the  lands,ir  ihcdl  be  good  enough:  andthtsu  the 
better  opinion,  as  tt  seemeth. 
i  QQSBre,for  this  seemeth  no  law  at  this  day. 

(Ant  16^  b.)  TIT  the  statateof  3  H.  5.  cap.  3-  statute  3,it  is  enacted,  tbat» 
4^H.8.  -Lf  {q  ihree  eases,  he  that  pesseth  in  an  enquest,  ought  to  bave 

vS.*w^  J"*^  «*^  tenements  to  the  value  of  fortie  shilUngs,  xnz.  First, 
capTaS.'  upon  triall  of  the  death  of  a  man.    Secondly,  in  plea  reaH  be- 

L'(»tat.'de  tweene  partie  and  partie.  And  thirdly,  in  plea  personall,  where 
«i  £.  I.  de  iiie  ^lebt  or  the  dammages  in  the  dechuration  amount  unto  fortie 
C^r&T*"  «n"Jtef  (i>  And  it  u  worth  the  noting,  that  the  judges  that 
(Fortefcac,6f.«.    t7ELc.6.    Anti57.«.) 


*  tfc.  not  inL.  and  M.  or  Roh.  I  This  paragraph  not  in  L.  and  M. 

t /^.  added  m  L.  and  M.  and  Roh.    or  Roh. 


It  b  hoped,  that  the  importance  of  the  suhject,  will  be  thought  a  sufficient 
apology  for  the  great  lengdi  of  the  foregoing  note.  Lord  duef  btfon  Gflbeif s 
^MKj  upon  Uses  and  Trusts,  considered  in  the  only  light  in  which  it  can  be 
considered  with  justice  to  its  author,  ss  an  unlinidied  sketch,  is  entitled  to 
great  commendation ;  it  certainly  contains  several  most  profound  and  learned 
observations,  but  in  many  instances  is  very  defective  and  erroneous.^  Its  in« 
trinsic  value  is  greatly  increased,  by  Mr.  gugden's  recent  edition  of  it.  The 
want  of  a  compr^ensive  and  systematic  treatise  upon  uses  which  was  men- 
tioned  in  a  former  elition  of  this  note,  is  now  simplied  by  Mr.  Sanders's  Essa^ 
on  Uses  and  Trusts.  The  account  given  in  that  work  of  the  Doctrine  of 
Uses,  as  it  stood  before  the  stat.  of  27  H.  8.  is  particularly  interesting.  The 
doctrine  of  Powers  is  exhausted  by  Mr.  Sugdevs  treatise  upon  them.  Had 
the  public  been  in  possession  of  these  woAm  before  this  annotation  was  snb^ 
mitted  to  them,  it  would  not  have  been  attempted.-- [Note  831.] 

(1)  By  35  H.  8.  c.  6.  inhabitants  of  cotporate  towns  worth  40s.  in  goods,  may 
try  felonies  in  sessions  and  gaol  delivenes  for  such  towns,  and  this  is  not  re^ 
pealed  by  subsequent  statutes  concerning  jurors.  1  Vent  366.  The  4th  and 
5th  W.  and  M.  c.  24.  reqiures  that  all  tnals  in  the  courts  at  Westminster,  or 
before  the  judges  of  nisi  prius,  oyer  and  terminer,  or  eaol  delivery,  or  general 
sessions  of  die  peace,  must  be  by  jurors,  each  worth  io7.  per  antntnif  of  frediold 
or  copyhold  in  the  same  county,  if  the  trial  be  in  England;  and  by  jurors 

worth 
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were  at  the  making  of  that  statute  did  construe  it  by  equitie :  for 
where  the  statute  speakes  in  the  disjunctive  debt  or  danunages, 
thev  adjudged  that  where  tlie  debt  and  damages  amounted  9H.  5.  fol.  5. 
to  tortie  nuirkes,  that  it  was  within  the  statute.     Fortescue  [y]  [/]  Fortesc. 
saith,  Ubi  damnaveldeintum  in  personalibus  actionUms  non  excC"  ^P*  '^' 
duTit  guadraginta  marcas  moneta  AngUcatuEf  hinc  non  reguiritur^ 
cfthdjuratores  in  adionibus  hujusmodi  tantum  expendere  ponint: 
habthuni  tamen  terrain  vel  redditwn  ad  valorem  compeUtdem^xta 
dis^etionemjustitiariorum,  Sfc.   And  forasmuch  as  at  the  time  of 
the  making  of  this  statute,  the  greater  part  of  the  lands  in  Eng- 
land in  those  troublesome  and  dangerous  times  (when  that 
unhappie  controversie  betweene  the  houses  of  Yorke  and  Lan- 
caster was  begun)  were  in  use ;  and  the  statute  was  made  to 
remedie  a  mischiefe,  that  the  sherilFe  used  to  return 

[27271  *^  simple  men  of  small  or  no  understanding;  and  16H.7.  la-b. 
Y^^  J  therefore  the  statute  provided  that  hee  should  retume  >3  H.  7-  7-  b. 
sufficient  men:  and  albeit  in  law  the  land  was  the  feof-  5£>4'7-** 
fees,  yet  for  that  th^  had  it  but  upon  trust,  and  cesty  gue  use 
tooke  the  whole  profits,  as  our  author  here  saith,  and  m  equity 
and  conscience  the  land  was  his,  therefore  the  judges,  for  ad- 
vancement and  expedition  of  justice,  extended  the  statute  (against 
the  letter)  to  eesh/  gue  use^  and  not  to  the  feoffees  (1 ). 

[n]  But  note,  if  a  man  hath  afire^old  pur  termed'auter  vie^  or  [•]  3  U.  .6. 39. 
is  seised  in  his  wife's  right,  and  is  returned  on  a  jurie,  yet  if  after  cholleng.  19. 
he  be  returned,  cesty  gue  vie,  or  his  wife  die,  hee  may  be  chal-  ^ !^-  ^'  ^\ 
lenged ;  and  so  it  is  if  after  tbe  retume  the  lands  be  evicted.       ^     '  ^^'^'  ^^ 

*^And  this  is  by  the  common  laxoJ'  Here  three  things  are  to  be 
observed.  First,  that  the  surest  construction  of  a  statute,  is  by 
the  rule  and  reason  of  the  common  law.  Secondly,  that  uses  were 
at  the  common  law.  Thirdly,  that  now  seeing  the  statute  [g]  of  [g]  37  H.  8. 
37  //.  8.  cmp.  10.  which  hath  beene  enacted  since  Littktonwrote,  cap.  10. 
hath  transferred  the  possession  to  the  use,  this  case  holdeth  not  at 
this  day ;  but  this  latter  opinion  before  that  statute  was  good 
Uv»  as  IMtleton  here  taJceth  it. 

«  The  same  law  givetk  a  privitie,  Sfc"  Hereof  it  foUoweth,  (8  Rep.  4«.  b.) 
that  when  the  law  gives  to  any  man  any  estate  or  possession, 
the  law  civeth  also  a  privitie  and  other  necessaries  to  the  same, 
and  L^Ueton  concludeth  it  with  an  illative,  ^go,  the  same  ken 
giveth  a  privitie,  which  is  verie  observable  for  a  conclusion  in 
other  cases. 

And  the  (guare)  here  made  in  the  end  of  th|s  Section  is  not  (Ante,  156.  b.) 
in  the  originall,  but  added  by  some  other,  and  therefore  to  be 
rejected. 

Also  since  Littleton  wrote,  the  said  statute  of  3  H.  5.  is  altered:  37  EL  cap.  6. 
for  where  diat  statute  limited  fortie  shillings,  now  a  latter  statute 
hath  raised  it  to  foure  pounds,  and  so  it  ought  to  be  contained  in 
the  venire  facias, 

Nota, 

worth  6i.jifrAiaiwi,  if  in  Wales;  and  talesmen*must  have  sLpermnmmm 
England,  eaSi^Lper  a$amm  in  Wales,  excepting  strangen  retmrned  vrepier 
medietatem  lingwe .-^Bui  by  the  ^th  and  5tn  £ul  e.  16.  no  hundreaers  are 
fieqiiised  except  in  prosecutions  criminal,  and  on  penal  statates,  because  in 
mier  jcases  the  venire  shall  be  de  corpore  oovniMd«.^Note  333.] 
(1)  See  lord  Bacon's  reading  on  the  statute  of  usiM^p.  8,4iccor(i.edit.  1 785. 

c  c  3 
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PI.  Com.  35a.  b.  Nata^  an  use  18  a  trust  jor  confidence  reposed  in  some  other, 
in  Delamere's  ^hich  is  not  issuing  out  of  the  land,  but  as  a  thing  collateral], 
iST'i*?©!^  annexed  in^irivitie  to  the  estate  of  the  land,  and  to  the  person 
1 4a.  1*97. 1 40.'  touching  the  land,  sdUcet^  that  cesty  que  nte  shall  take  the  profit, 
in  Chudlrye't  and  that  Uie  terre-tenant  shall  make  an  estate  according  to  his 
case.  Lib.  ft.  direction.  So  as  cuty  que  use  had  neither  jus  in  re^  nor  jus  ad 
T^'k^fi  1\  6  *^^^  *^"*  ^^^y  *  confidence  and  trust,  for  which  he  had  no  remedie 
Lib  7  Si  1 3^  by  the  common  law,  but  for  breach  of  trust,  his  remedie  was  only 
&  a4-  by  subpcena  in  chancerie ;  and  yet  the  judges,  for  the  cause 

aforesaid,  made  the  said  construction  upon  the  said  statute. 

Now  how  jurors  shall  bee  returned,  both  in  common  plees, 

and  also  in  plees  of  the  crowne,  and  in  what  manner  evidence 

shall  be  given  to  them,  and  how  they  shall  be  kept,  untill  they 

Fortcic.  cap.fts,  give  their  verdict,  you  may  read  in  Fortescue,  and  therefore 

ft6, 17.  need  not  to  be  here  inserted. 


Sect.  465. 

j^  LSO,  releases  according  to  the  matter  in  fact,  sometimes  have  their 
effect  hu  force  to  enlarge  the  state  of  him  to  whom  the  release  is  made. 


{\)  Asif  ifet  certaine  land  to  one  for  terme  ofyeares,  by  force  whereof 
hee  is  in  possession,  and  after  I  release  to  him  all  the  riAt  which  I  have 
in  the  land  without  putting  more  words  in  the  deed,  and  deliver  to  him  the 


deed,  then  hath  hee  an  estate  but  for  terme  of  his  life.    And  the  reason  is^ 
for  that  when  the  reversion  or  remaynder  is  ma  man  who  will  by  his  release 


greinder 

tmt  seisie  en  fee),  and  by  his  deed  will  make  an  estate  to  one  in  a  certain 

forme,  and  deliver  to  him  seisin  by  force  of  the  same  deed :  ,ifin  such  deed 

of  feoff ement  there  be  not  any  word  of'  inheritance,  %  then  he  hath  but  an 

estate 

*  tiel — la,  L.  and  M.  and  Roh,  I  Sfc.  added  in  L.  and  M.  and  Roh« 

t  si  added  in  L.  and  M.  and  Roh. 

(i)  Here  Littleton  treats  of  releases  which  operate  by  enlargement  of  the 
estate  of  the  releasee.    To  make  releases  operate  in  this  manner,  it  is  necessary 
that  the  releasee,  at  the  time  the  release  is  made,  should  be  in  actual  possession 
of,  or  should  have  a  vested  interest  in,  the  lands  intended  to  be  released;  that 
there  should  be  a  privity  between  him  and  the  releasor;  and  that  the  possession 
of  the  releasee  should  be  notorious.    Hence  it  is  said,  that  a  person,  who  is 
tenant  by  sufferance,  is  not  capable  of  a  release  to  operate  by  enlargement. 
But  a  tenant  in  dower  or  by  the  courtesy  is  capable  of  that  species  of  release, 
as  they  have  notoriety  of  possession,  and  privity  of  estate,  with  respect  to  the 
releasor.    See  Roll.  Abr.  400, 401.  and  Gilb.  Ten.    To  Uie  circumstance  re- 
quiring the  possession  of  the  releasee  to  be  notorious,  the  statute  oT  uses 
furnishes  an  exception  exemplified  in  the  efiect,  which  is  allowed  to  'the  con- 
veyance by  bargain  and  sale  for  a  year,  and  a  release  to  enlarge  that  estate. 
At  the  common  law,  till  entry  or  attornment,  the  lessee  was  not  capable  of  a 
release.  A  bargainee  has  a  vested  interest  immediately  after  the  execution  of 
the  bargain  and  sale,  without  any  entry,  attornment,  or  otlier  act  of  notoriety 
'  whatsoever. — [Note  933.] 
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estate  for  life;  and  so  it  is  in  such  releases  made  by  \\  those  in  the  reversion 
or  in  the  remainder.  For  if  I  let  land  to  a  man  for  terme  of  his  life,  and 
after  I  release  to  him  all  my  ri^ht  without  more  saying  in  the  release,  his 
estate  is  not  enlarged.  But  if  I  release  to  him  and  to  his  heires,  then  he 
hath  a  fee  sinq^le;  and  if  I  release  to  him  and  to  his  heires  of  his  bodie 
begotten,  then  hee  hath  a  fee  taile,  S^c.  And  so  it  behoveth  to  specifie  in 
the  deed  what  estate  hee  to  whom  the  release  is  made  shall  have. 

TT  is  a  certaine  rule,  that  when  a  release  doth  enure  by  way  of  ^let.  lib.  5. 
enlarging  of  an  estate,  that  there  must  be  privitie  of  estate,  as  ^P- 34- 

b^weene  lessor  and  lessee,  donor  and  donee.  For  i^A.  ^  £  'j^  *  ^ 

[27371  "^c  A  lease  to  B.  for  life,  and  the  13*  lessee  maketh  a 
^  J  lease  for  yeares,  and  after  A,  releaseth  to  the  lessee  for  (Post.  396.  a.) 
yeares,  and  his  beires,  this  release  is  void  to  enlaise 
the  estate,  because  there  is  no  privity  betweene  A*  and  the 
lessee  for  yeares* 

If  a  man  make  a  lease  for  twenty  yeares,  and  the  lessee  make  (Ant.  270.  a^) 
ja  lease  for  ten  yeares,  if  the  first  lessor  doth  release  to  the 
second  lessee^  and  his  heires,  this  release  is  void  for  the  cause 
aforesaid. 

For  the  same  cause,  if  the  donee  in  taile  make  a  lease  for  his 
owne  life,  and  the  donor  release  to  the  lessee  and  his  heires,  this 
release  is  void  to  enlarge  the  estate. 

And  as  privitv  isnecessarie  vfi  this  case,  so  privity  only  is  not 
sufficient.    As  if  an  infimt  make  a  lease  for  hfe,  and  the  lessee  (Ant.  964.  a. 
granteth  over  hb  estate  with' warranty,  the  in^t  at  full  age  Postads,  b. 
bringeth  a  dum  Juit  infra  atatem,  the  tenant  voucheth  his  Sect.  490,  491.) 
grantor,  who  fntereth  into  warrantv,  the  demandant  releaseth 
to  him  and  his  heires ;  here  is  privitie  in  law,  and  a  tenancie  in 
supposition  of  law :  and  yet  because  hee  in  rei  veritate  hath  no 
^tate,  it  cannot  enure  to  him  by  way  of  inlargement;  for  how 
can  his  estate  be  inlarged  that  hath  not  any  ? 

If  a  tenant  by  the  courtesie  grant  over  his  estate,  yet  he  is 
tenant  as  to  an  action  of  waste,  attomement,  &c.  and  yet  a  re-  (Ant.  53.  a. 
lease  to  him  and  his  heires  cannot  enure  to  enlarge  his  estate  that  54-  &•> 
hath  no  estate  at  all. 

But  if  a  man  make  a  lease  for  yeares,  the  remainder  for  life,  a 
release  by  the  lessor  to  the  lessee  for  yeares,  and  to  hb  heires, 
is  good,  for  that  he  hath  both  a  privitv  and  an  estate  ;  and  the 
release  also  to  him  in  die  remainder  K>r  life  and  his  heires,  is  (9  Rolf.  Abr. 
good  also.  400.) 

If  I  grant  the  reversion  of  my  tenant  for  life  to  another  for  48  £.3. 16.  a. 
•life,  now  shall  not  I  have  dn  action  of  waste  (2) :  but  if  I  re-  per  Benay  et 
lease  to  the  grantee  for  life,  and  his  heires,  now  he  J^cbden. 

[S73TI  »•  liath  the  fee  simple,  and  shall  punish  the  waste  done  i^^J[S^'^' 
u   J  after  (ij.  (Aqu64.0 

It  is  further  to  be  observed,  that  to  a  release  that 

enureth 

II  by  those,  not  in  L.  and  M.  or  Roh. 


(2)  Because  no  person  b  entitled  to  an  action  of  waste,  but  he  who  has 
an  estate  immediate  in  remainder  or  reversion,  expectant  on  the  estate  of  the ' 
person  committing  waste.     See  ant.  note  2.  to  page  a  18.  b.— [Note  a^] 

(1)  By  the  release  the  tenant  for  life  in  reversion  obtains  the  immediate 
reversion  in  fee. — [Note  235.] 

CC3 


273.  b.] 


(Ant  4ft.  a.) 


16  H.  6. 

Eeletfe,46. 
99  E.  ft.  Re- 
lesse.  Stetham. 
fa]  13  H.  4. 6. 
Steanf.  prer.7.b. 
i8E.4»6- 

ftftAsf.  19. 

11  H.7.  19. 
10  H.  6. 11. 
CPott  ft99.  a. 
Aot  370.  b.) 


(1  Leo.  303.333. 
Ant.  193.  b.) 


9  Elii.  Dier, 
263.    10  £Us« 
Bendloes: 
litt.  lib.  3.  fol. 
^*  ^»  70.  b. 
130.  b. 


See  befimnitha 
chapter  of  Fe« 
Siiople,  9. 

[6]  40  £.3.  41. 

46  E.  3. 

19  H.  6.    33  H 
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enureth  by  way  of  enlarftement  of  the  estate,  IheM  b  aot^niy 
required  privity,  as  hath  beene  said,  and  an  estate  also,  but 
sufficient  words  m  law  to  raise  or  create  a  new  estate.  If  a  man 
maJke  a  lease  to  A.  for  terme  of  the  life  oTB.  and  after  release 
to  i4.  all  his  right  in  the  Uind,  by  this  A*  hath  an  estate  for 
terme  of  his  own  life ;  for  a  lease  for  terme  of  his  owne  life  is 
higher  in  judgement  of  law  dian  an  estate  for  tenne  of  another 
man's  life. 

If  a  feme  covert  be  tenant  for  life,  a  release  to  the  husband 
and  his  heires  is  good,  for  ^ere  is  both  privitv  and  an  estate  in 
the  husl^d,  whereupon  the  release  may  sufficiently  enure  by 
way  of  enlargement  [a] ;  for  by  the  intennarriage  he  gaineth  a 
freehold  in  his  wife's  right. 

<<  AU  the  right  r     Vide  Sect.  650. 

^'  For  terme  ofyeares!*  So  it  is  if  a  release  be  made  to  tenant 
by  statute  staple,  or  merchant,  or  tenant  by  elegit^  9a  hath  beene 
said :  and  so  likewise  to  gardeine  in  chivalrie  whidi  holdeth  in 
ibr  the  value,  by  him  in  uie  reversion  of  all  his  right  in  the  land, 
by  this  a  freehold  passeth  for  the  life  of  him  to  whom  the  reltase 
is  made,  for  that  is  the  greatest  estate  that  can  passe  without 
apt  words  of  inheritance. 

If  a  man  make  a  lease  for  ten  yeaites,  the  remunder  for  twenty 
yeares,  he  in  the  remainder  releaseth  all  his  right  to  the  lessee, 
ne  shall  have  an  estate  for  thirty  yeares ;  for  one  chattle  cannot 
drowne  another,  and  yeares  cannot  be  Consumed  in  yeares. 

''  Bui  if  I  release  to  Hint  and  to  his  heires^  ^."  Here  it  is  to 
bee  observed,  Uiat  when  a  release  doth  enure  b^  way  of  eniai^ 
ment  of  an  estate,  no  inheritance  either  in  fee  sunple  or  fee  taiie, 
can  passe  without  apt  words  of  inheritance* 

But  Uiere  is  a  diversity  betweene  a  release  thatenyireth  by  wvy 
of  enlargement  of  the  state  and  by  way  of  nditer  Testate  (s);  for 
when  an  estate  passeth  by  way  ofmitter  restate,  there  sometime 
there  need  not  any  words  of  inheritance.  As  if  a  joynt  estate  be 
made  to  the  husband  and  to  his  wife,  and  to  a  third  person  and 
to  their  heires,  the  third  person  releaseth  all  his  right  to  the 
husband,  this  shall  enure  by  way  of  mitter  restate,  and  not  by 
way  of  enlargement  of  the  estate,  because  the  husband  had  a 
fee  simple,  and  needeth  not  to  have  any  words  of  inheritance. 
So  it  is  if  the  release  had  been  made  to  the  wife. 

[b]  If  there  be  three  joyntenants,  and  one  release  to  one  of 

the 

9. 6.    10  E.  4. 3. 


(2)  Here  the  rdease  operates  by  mitter  Pestate;  which  is,  where  two 
persons  come  in  by  the  same  feudal  contract,  as  joint-tenants  or  coparceners, 
and  one  of  them  releases  to  the  other  the  benefit  of  it.  In  releases  which 
operate  by  this  last  mode,  the  relea&ee  being  supposed  to  be  already  seised  of 
the  inhentance  by  virtue  of  the  former  feudal  contract,  and  the  release  only 
operating  as  a  discharge  from  the  right  or  pretension  of  another  seised  under 
the  same  contract,  words  of  inheritance  in  Uia  release  are  useless ;  but,  where 
the  release  operates  by  enlargement,  the  releasee  having  no  such  previous  in- 
heritance, and  fiefs  berag  either  for  life  or  in  fee,  as  they  are  origmally  granted, 
the  release  gives  the  estate  to  the  releasee  for  his  life  only,  unless  it  be  ex- 
pressly made  to  him  and  his  heirs. — [Note  236.] 
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tiie  other  all  his  right,  this  eaureth  by  way  of  mitUr  testate,  and 
passeth  the  whole  too  simple  without  these,  words  (heires).  But 
if  there  be  two  joyntenants,  and  the  one  of  them  release  all 
his  right  to  the  oUier,  this  doth  not  to  all  purposes  enure  by  way 
of  msiter  restate^  for  it  maketh  no  degree,  and  hee  to  whom  the 
release  is  made  shall  for  many  purposes  be  adjudged  in  from  the 
first  feo£Ebry  and  this  release  shall  vest  all  in  the  other  joyntenant 
without  these  words  (heires). 

But  if  there  be  two  coparceners,  and  the  one  release  all  his  lo  £.  4. 3.  b. 
right  to  the  other,  this  shall  enure  by  way  of  mitter  Vestate,  and  37  ^-  ^  ***• 
shall  make  a  degree,  and  without  these  words  (heires)  shall  passe  ^^  i^^^°' 
the  whole  fee  simple.    And  it  is'to  be  observed,  that  to  releases  31'H.  4. 8. 
that  enure  by  way  of  mitter  restate^  there  must  be  privity  of  estate  40  Ass.  5. 
at  the  time  of  the  release.  9  ^u-  l^i^r* 

If  two  coparceners  be  of  a  rent,  and  the  one  of  them  take  ^^ 
the  ter-tenant  to  husband,  the  other  may  release  to  her,  not*-  (^  I^U.  Abiv 
withstanding  the  rent  be  in  suspence,  and  it  shall  enure  by  ^^3- 
way  of  miner  VestaUt  and  she  may  release  also  to  the  ter-tenant,  '^     ^  ^'  '^ 
and  that  shall  enure  by  way  of  extinguishment :  but  if  she  re- 
lease^  to  her  sister  and^to  her  husband,  it  is  good  to  bee  scene  how 
it  shall  enure* 

LUtiekm  haviDg  now  spoken  of  releases  that  enure  by  way  of  Vid.  Lltt  fol. 
enlargement  of  tiie  estate,  and  of  releases  that  enure  by  way  ^'^' 
mf  mitter  Festate,  proceedeth  to  releases  that  enure  by  way  of  /p^tliao  a) 
mitter  le  drmtr.  So  as  of  that  whidb  hath  beene  and  shall  bee  said         -  ^'    f 
by  our  author  of  releases,!it  appeareth  that  some  doe  enure  by 
way  of  enlargement  of  estate,  some  by  way  of  mitter  Testate^ 
«ome  by  way  of  natter  le  droity  by  way  of  entrie  and  feofiment, 
and  some  by  extinguishment. 


r^i*] 


Sect.  466. 


AljSOf  sometimes  releases  shall  enure  de  mitter,  and  vest  the  right  of 
"^  him  which  makes  the  release  to  him  to  whom  the  release  is  made.  As 
if  a  man  be  disseised,  and  he  releaseth  to  his  disseisor  all  his  right,  in  this 
case  the  disseisor  hath  his  right,  so  as  where  before  his  state  was  wron^fuU, 
now  by  this  release  it  is  maae  lawjull  and  rignt  (i). 

'*  j4  ND  he  releaseth  to  his  disseisor^  8fC^   This  release  so  put- 

•^  teth  the  risht  of  the  disseisee  to  the  disseisor,  that  it 

changeth  the  <ju£mty  of  the  estate  of  the  disseisor ;  for  where  his 

estate 


(1)  Here  Littleton  treats  of  releases  which  operate  by  mitter  le  droit.  Re- 
leases of  this  kind  must  be  made  either  to  the  disseisor,  his  feoffee,  or  his  heir. 
In  all  these  cases  the  possession  is  in  the  releasee;  the  ri^ht  in  Uie  releasor; 
and  the  uniting  the  ri^t  to  the  possession  completes  the  title  of  the  releasee ; 
but  the  difierent  degrees  of  dtle  in  the  disseisor,  his  feoffee,  or  his  hpir,  give 
the  releases  made  to  them  different  operations.  They  all  agree  in  this  r^pect, 
that  no  privity  is  required,  or  indeea  can,  from  the  nature  of  the  case,  exist 
between  them  and  the  releasor. — [Note  337.] 

c  04 
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estate  was  before  wroDgfull,  it  is  by  this  release  made  lawfiill. 
But  how  fafre,  and  to  what  respecto  his  estate  is  changed^  shall 
be  said  hereafter  in  this  chapter  in  his  proper  place. 


Sect.  467- 

Z>  C/T  here  note,  that  when  a  man  is  seised  in  fee  simple  of  any  lands 
•^  or  tenements,  and  another  will  release  to  him  all  the  right  which  he 
hath  in  the  same  tenements,  he  needeih  not  to  speake  of  the  heires  of  him  to 
whom  the  release  is  made,  for  that  he  hath  a  fee  simple  at  the  time  of  the 
release  made.  For  if  the  release  was  made  to  him  ^for  a  day,  or  an  hour, 
this  shall  be  as  strong  to  him  in  law  as  if  he  had  released  to  him  and  his 
heirs.  For  when  hts  right  was  once  gone  from  him  by  his  release  without 
any  condition,  S^c.  io  him  that  hath  the  fee  simple,  it  is  gone  for  ever. 

^*T1E  needeih  not  to  ^ake  of  the  heires^  S^c"  And  the  reason 

of  Littleton  hereof  is,  for  that  the  disseisor  hath  a  fee  simple 

at  the  time  of  the  release  made.    And  this  appeareth  by  that 

(Post  a8o.  a.)    which  hath  beene  said  before,  so  as  regularly  hee  that  hath  a  fee 

simple  at  the  time  of  the  release  made  of  a  right,  4^c.  needeth  not 
speake  of  his  heires. 

Vide  6  C.  3- 17.  "  For  if  the  release  tvas  made  to  himfor  a  day^  8fc**  For  the 
ift  £.  4.  tit.  diversity  is  betweene  a  release  Of  part  of  the  estate  of  a  rieht,  and 
Descent,  F.  99.   between  a  release  of  a  right  in  part  of  the  land.    Axid  therefore 

Littleton  here  saith,  that  a  release  of  a  right  for  a  day  or  an  houre 
is  of  as  good  force,  as  if  he  had  released  his  right  to  him  and  his 
(Ant  95ft.  a.)     heires.     But  if  a  man  be  disseised  of  two  acres,  he  may  release 
his  right  in  one  of  them,  and  yet  enter  into  the  other. 

**  Without  any  t^  condition,  Spc**  Herein  is  implyed  r274Tl 

two  diversities :  first,  betweene  the  ouantity  of  the  I    5.  J 

estate  in  a  right,  and  the  quality  thereof;  for  albeit  the 

disseisee  cannot  release  part  of  the  estate,  as  hath  beene  said,  y^ 

may  he  release  his  right  upon  condition,  as  here  it  i^peareth  by 

[c]  4  £.  0.         Littleton  [c],  and  it  agreeth  with  our  bookes. 

Releue,6o.  Also  here  is  another  diversity  betweene  a  right,  whereof 

43  Ass.  la.         Littleton  putteth  his  case,  which  is  favoured  in  law,  and  a  con- 

qi  Ass!  n  <lition  created  by  the  party  which  is  odious  in  law,  for  ,that  it 

91  H.*a4.  defeateth  estates.   Ana  therefore  if  a  condition  be  released  iqpoo 

condition,  the  release  is  good,  and  the  condition  void. 
(6  Rep.  6a.  a.        What  things  may  be  done  upon  condition  is  too  large  a  matter 
Post  397.  a.       to  handle  in  this  place,  our  author  having  treated  of  Conditions 
aoo.  b.)  before :  only  to  give  a  touch  of  some  things  omitted  there  shall 

suffice.    An  expresse  manumission  of  a  vuleine  cannot  be  upon 

condition,  for  once  free  in  that  case»  and  ever  free ;  also  an 

attornment  to  a  grantee  upon  condition,  the  conidition  is  void 

Hot  PadiameDt  ^®^"®?  !^®  grant  is  once  settled.  But  this  is  to  be  understood  of 

18  H.  6.  nniD.     ^  condition  subsequent,  and  not  of  a  condition  precedent ;  for 

19  Ap.  Gwittiain's  case.    10  £.  3.  cap.  9.    3  H.  7.  f.  6. 

in 
*  and  to  his  heirs  added  in  L.  and  M.  and  Roh. 


L. 3.  C.  8.  Sect. 468-69.-    Of  Releases. '     [274. b.  275.  a. 

in  both  those  cases  the  condition  precedent  is  good.  But  let- 
ters patents  of  denization  made  to  an  alien,  may  be  either 
upon  condition  subseouent  or  precedent ;  and  so  may  the  king 
make  a  charter  of  pardon  to  a  man  of  his  life  upon  condition^  as 
IS  aboyesaid. 


Sect.  468.  (a  Roll.  Abr.  400.) 


B 


U  T  where  a  man  hath  a  reversion  in  fee  simple  (M es  lou''^  home  ad 
un  reversion  en  fee  simple)^  or  a  remainder  in  fee  simple,  at  the  time 
of  the  release  n^ttdey  there  if  he  will  release  to  the  tenant  for  yeares,  or  for 
life,  or  to  the  tenant  in  taile,  hee  ought  to  determine  the  estate  which  he  to 
whom  the  release  is  made  shal  have  oy  force  of  the  same  release,  for  that 
such  release  s/tall  enure  to  enlarge  t/te  estate  of  him  to  whom  the  release  tt 
madef{i). 

Of  this  sufficient  hath  beene  said  before. 


Sect.  469. 

D  UT  otlierwise  it  is  where  a  man  hath  but  a  right  to  the  land,  and  hath 

nothing  in  the  reversion  nor  in  the  remain^  in  deed.     For  if  such 

a  man  release  all  his  right  to  one  which  is  tenant  in  the  freehold,  all  his 

right  is  gone,  albeit  no  mention  be  made  of  the  heires  of  him  to  whom 

the  release  is  made.     For  if  I  let  lands  ||  to  one  for  terme  of  his 

[27571  ^ifry  if^  ^^^^  release  t^  to  him  to  enlarge  his  estate,  it  behoveth 
a.  J  ^^'  ^  release  to  him  and  Jo  his  heires  of  his  body  engendered,^  or 
to  him  and  his  heires,  or  by  these  words.  To  have  and  to  hold  to 
him  and  to  his  heires  ^  of  his  bodie  engendred,  ];  or  to  the  heirs  male  of 
his  bodie  ensendred,  or  such  like  estates,  or  otherwise  hee  hath  no  greater 
estate  than  nee  had  before, 

«  yO  onettthich  is  tenant  qf  the  freehold/'    Here  it  appeareth,  (Ant  «66.) 

that  to  a  release  of  a  right,  made  to  any  that  hath  an  estate 
of  freehold  in  deed  or  in^law^  no  privitie  at  all  is  requisite.    As  if.   • 

a  disseisor 

*  home— un,  L,  and  M.  and  Roh         §  or  not  inX.  and  M.  or  Roh. 

t  Sfc,  added  in  L.  and  M.  and        4  male  added  in  L.  and  Ml  and 

Roh.  Roh. 

II  or  tenements  added  in  L.  and  M.        t  or  to  the  heirs  male  of  his  body 

and  Roh.  engehdred,  not  in  L.  and  M.  or  Roh. 


(i)  All  releases  per  mitter  le  droit  also  agree  in  this,  that  words  of  inherit- 
ance are  not  necessary  in  releases  which  operate  by  mitter  le  droit ;  as  the 
disseisor,  to  whom,  or  to  whose  feoffee,  or  heir,  that  release  is  made,  acquires 
the  fee  by  the  disseisin,  and  therefore  cannot  take  it  under  the  release.  In  this 
respect  mey  differ  from  releases  by  enlargement.— [Note  ^38.] 


275, a.  275.  b.]  Of  Releases.    L. 3.  C.  8.  Sect. 470. 

a  disseisor  make  a  lease  for  Ufe»  If  the  disseisee  release  to  the 
lessee,  this  is  good,  aod  directly  within  the  rule  of  IMtleUm^ 
b^use  the  lessee  hath  an  estate  of  freehold,  albeit  there  be  no 

grivitie*    Aod  so  it  is  if  a  disseisor  make  a  lease  to  A.  and  his 
eires  during  the  life  of  B.  and  A.  dieth,  a  release  by  the  dia^igf^ 
to  his  h«re,  before  hee  doth  actually  enter,  is  good. 


(Port.  3»7.)  Sect.  470. 

J)VT  if  my  tenant  for  life  letteth  the  same  latid  over  to  another  for 
terme  of'  the  life  of  Ids  lessee,  the  remainder  to  another  in  fee,  now  if 
I  release  to  him  to  whom  my  tenant  made  a  lease  for  terme  of  life,  Ishatl 
bee  barred  for  ever  (ore  si  jeo  relessa  a  celuy  a  que  men  tenant  lessast 
pur  terme  de  vie,§  ceo  serra  barre  a  touts  joars),  albeit  that  no  mention 
he  made  of  his  heires,for  that  at  the  time  of  the  release  made  I  had  no 
reversion,  out  only  a  right  to  have  the  reversion.  For  by  such  a  release, 
and  the  remainder  over,  which  nw  tenant  made  in  this  case,  my  reversion 
was  discontinued,  ||  8fc.  tmd  this  release  shaU  enure  to  him  in  the  remainder, 
to  have  advantage  of  it,  aawell  as  to  the  tenant  for  terme  ofHfe  (i). 


(Fdst  379.)        ^^/rrz^rojy  having  before  spoken  of  releases  which  enure 

.  by  way  of  enlargement,  by  way  of  mitter  restate^  and  by  way 
of  nutter  le  droits  here  speaketh  of  a  release  of  a  light  which  in 
some  respects  enureth  by  way  of  extinguishment ;  as  in  this  case 
which  LUtleton  here  putteth,  the  release  to  the  lessee  of  the  lessee 
doth  not  enure  bv  way  of  mitter  le  droits  for  then  should  he  have 
the  whole  right,  out  as  it  were  by  way  of  extinguishment,  in 
respect  of  him  that  made  the  release,  and  that  it  shall  enure  to 
him  in  the  remainder,  which  is  a  qualttie  of  an  inherit- 
ance t^  extinguished/  But  yet  the  risht  is  not  extinct  r275TI 
m  deed,,  as  shtfl  be  said  hereafter  in  um  chapter.  •       L  b  J 

{Port.  a97*  b.)        **  My  reversion  toas  discontinued^  SfcJ*    Here  discontinue  is  in 

a  large  sense  taken  for  devested,  ihough  the  entrie  of  the  lessor 
be  not  taken  away,  which  is  implyed  in  this  (S^cJ 

Sect 

§  ceo-*jeo,  L.andM.  ondRoh.         |  ifc.  notin  L.  and  M.or  Roh. 


<i)  Here  Littleton  shows  the  operation  of  a  release  per  mitter  k  droit,  when 
made  to  the  feoffee  of  the  disseisor.  The  feoffee  is  in  by  title ;  his  estate 
cannot  be  devested  or  disaffirmed,  but  by  an  act  equal  to  that  which  created  lU 
A  rdease  does  not  afiect  his  possession  or  title,  but  discharges  it  from  the  ri^t 
of  the  releasor ;  so  that  whether  the  whole  fee  is  in  the  feoffee,  or  carved  out 
into  particular  estates,  it  remains  unaltered  by  the  release,  except  as  it  is 
discharged  by  it  from  the  right  of  the  releasor^-^Note  239.] 


I  - 


L.3. C.8.  Sect. 471, 473.      Of  Releases.  [275.b- 


Sect.  471. 

VOR  tothisinieni  the  tenant  for  ierme  of  life  and  he  mthe  remainder 
are  as  one  tenant  in  law,  and  are  as  if  one  tenant  were  sole  seised  in 
his  demesne  as  of  fee  at  the  time  of  such  release  made  vnto  Mm,  8fc. 

^*ARE  as  one  tenant  in  Icao^  Which  is  certainly  true  in  this 
"^  case  of  remainder,  and  so  it  is  also  ita  case  of  a  rerersion ; 
as  if  a  disseisor  make  a  lease  for  life,'  and  the  disseisee  doth 
release  all  his  right  to  the  lessee,  this  release  shall  enure  to  him 
in  the  reversion,  albeit  they  have  seyerall  estates,  as  hath  beene 
said,  which  is  implyed  in  this  (^c.) 

But  if  a  disseisor  make  a  lease  for  life,  the  remainder  in  fee, 
albeit  they  to  some  purposes  (as  here  is  said)  are  as  one  tenant 
in  law,  yet  if  the  disseisee  rdease  all  actions  to  the  tenant  for  life, 
afler  the  death  of  the  tenant  for  life,  he  in  the  remamder  shall 
not  take  benefit  of  this  release,  for  it  extended  only  to  the 
tenant  for  life,  as  it  is  holden  [a]  in  Edward  AUhanCs  case.    And  [a]  Lib.  8.  M, 
in  like  manner,  if  the  disseisor  make  a  lease  for  life,  and  the  dis-  14B.  Edw.  Alt- 
seisee  release  all  actions  to  the  lessee,  this  inureth^not  to  him  in  ^S^'^^' 
the  reversion ;  and  so  our  author  is  to  be  understood  of  a  release  '  ^       M94*) 
of  rights,  and  not  of  a  release  of  actions,  to  the  tenant  for  life, 
as  to  or  for  the  benefit  of  him  in  the  remainder  or  reversion. 


Sect  472. 

ALSO,  if  a  man  be  disseised  by  two,  if  he  release  to  one  of  them  (1), 
hee  shall  hold  his  companion  out  of  the  land,  and  by  such  release  hee 
shall  have  the  sole  possession  and  estate  in  the  land.  Sut  if  a  dissdsor 
infeoffe  two  in  fee,  and  the  disseisee  release  to  one  of  the  feoffees,  this  shal 
inure  to  both  tlSe  feoffees,  and  the  cause  of  the  divernty  between  these  two 
causes  is  pregnant  enou^  *  For  that  tnmf  come  in  by  feoffment,  and  the 
others  fry  wrotig,  S^c. 


TF  a  nuin  be  disseised,  ^J*    This  &  to  bee  nndefMeod  where  aili.e.41. 
tenant  in  fee  sunple  is  disariseA  and  retoase;  Ibr  if  tenant  (Ant  i94*«*b.) 

for 

*  The  remainder  of  this  Section  not  in  L.  and  M .  or  Roh. 


(1)  Here  the  release  is  to  the  disseisors  themselyeB.  They  have  only  a  bare 
possession,  preceded  by  no  previous  conveyance,  and  fbunded  on  no  right  or 
title,  and  therefore  the  release  of  the  disseisee  who  has  the  ri^ht,  passoi  the 
right  to  t|ie  disseisor  to  whom  it  is  made,  and  his  holding  out  his  comj^uiion  is 
an  act  of  notoriety  equal  to  that  by  which  the  joint  estate  by  disseisin  was 
originally  acauired.  Thus  the  possession  of  each  of  the  estates  being  founded 
on  an  equal  degree  of  wrongful  title,  tiie  disseisor  to  whom  the  release  is  made, 
having  the  right,  must  be  preferred  to  l^im  vHho  has  none :  so  tiiat,  in  this  case, 
the  release  is  tantamount  to  an  actual  entry  and  feoffinent.—- [Note  340.] 
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for  life  be  disseised  by  two,  and  he  releaseth  to  one  of  them,  this 
ghall  inure  to  them  both  ;•  for  he  to  whom  the  release  is  made, 
hath  a  loneer  estate  than  hee  that  relea^th,  and  therefore  cannot 
inure  to  him  alone,  to  hold  out  his  companion,  for  then  should 
the  release  inure  by  way  of  entrie  and  grant  of  his  estate  ;  and 
consequently  the  disseisor,  to  whom  the  release  is  made,  should 
.(6]  13^4*  tit  become  tenant  for  life,  and  the  reversion  revested  in  the  lessor  [6], 
Diacent,  F.  39.    ^y^i^ch  strange  transmutation  and  change  of  estates  in  this  case 

the  law  will  not  suffer.    But  if  lessee  for  yeares  be 
ousted,  and  he  in  the  i3^  reversion  disseised,  and  the  [27671 
lessee  release  to  the  disseisor,  the  disseisee  may  enter,  |_  |.    J 
(Ant.  065.  b.       for  the  terme  of  yeares  is  extinct  and  determined.  But 
Aut.  239.  a.)       otherwise  it  is  in  case  of  a  lessee  for  life,  for  the  disseisor  hatli 

a  freehold,  whereupon  the  release  of  tenant  for  life  may  enure; 
but  the  disseisor  hath  no  terme  for  yeares,  whereupon  the  release 
of  the  lessee  for  yeares  may  enure. 

And  so  it  is  if  donee  in  taile  be  disseised  by  two,  and  releaseth 
to  one  of  them,  it  shall  enure  to  them  both.  But  if  the  king's 
tenant  for  life  be  disseised  by  two,  and  he  releaseth  to  one  of 
^  them,  he  shall  hold  out  his  companion,  for  the  disseisor  gained 
but  the  estate  for  life.  So  if  two  joyntenants  make  a  lease  for 
life,  and  after  doe  disseise  the  tenant  for  life,  and  he  release  to 
one  of  them,  he  shall  hold  out  his  companion,  for  tlie  disseisin 
was  but  of  an  estate  for  life. 

If  tenant  for  life  be  disseised  by  two,  and  he  in  the  reversion 
and  tenant  for  life  joyne  in  a  release  to  one  of  the  disseisors, 
he  shall  hold  his  companion  out,  and  yet  it  cannot  enure  by  way 
of  entrie  and  feoflhient.  But  if  they  severally  release  their 
several!  rights,  their  severall  releases  shall  enure  to  both  the 
disseisors. 

But  here  in  Littleton*^  case,  where  tenant  in  fee  simple  is  dis- 
seised by  two,  and  releaseth  to  one  of  them,  this  for  many  pur- 
poses enureth  by  way  of  entrie  and  feoffinent,  and  therefore  he 
to  whom  the  release  is  made  shall  hold  out  his  companion,  and 
be  made  sole  tenant  of  the  fee  simple.  And  this  noldeth  not 
only  in  case  of  a  disseisin,  but  also  in  case  of  intrusion  and 
abatement:  but  necessarily  he  to  whom  the  release  is  made 
must  bee  in  by  wrong,  and  not  by  title. 

If  two  men  doe  gaine  an  advowson  by  usurpation,  and  the 

right  patron  releaseth  to  one  of  them,  he  shall  not  hold  out  his 

companion,  but  it  shall  enure  to  them  both ;  for  seeing  their 

clerke  came  in  by  admission  and  institution,  which  are  judiciall 

actSy  they  are  not  merely  in  by  wrong :  for  an  usurpation  shall 

cause  a  remitter,  as  it  appeareUi  in  F.  N.  B,3\.  m. 

19  M.  6.  ai.  But  if  a  lease  for  life  oe  made,  the  remainder  for  life,  the  re- 

38  H.  6. 98.       mainder  in  fee,  and  he  in  remainder  for  life  disseiseth  the  tenant 

CiiM  dc  occu-     ^^j.  |j£jj^  ^^^  ^gj^  tenant  for  life  dieth,  the  dissebin  is  purged,  and 

rAnt.  4s.  b.)      ^6  ^  ^^  remainder  for  life  hath  but  an  estate  for  lite.    And  so 

note  a  diversitie  where  the  particular  estate  for  life  is  precedent, 

and  when  subsequent. 

Where  our  author  putteth  his  case  of  one  disseised,  put  the 
case  that  two  joyntenants  in  fee  be  disseised  by  two,  and  one  of 
the  disseisees  release  to  one  of  the  disseisors  all  his  right,  he 
shall  not  hold  out  his  companion,  because  the  release  is  but  of 
the  moytie,  without  any  certaintie.  If  a  man  be  disseised  by 
two  women,  and  one  of  them  take  husband,  and  the  disseisee 
release  to  the  husband,  this  shall  enure  to  the  advantage  of  both 
'  the 


1>.  3.  C.  8.  Sect.  473.      Of  Releases.  [276.  a!  276.  b. 

the  disseisors,  because  the  husband  was  no  wrong  doer,  but  in  (Post.  278.  a.) 
a  manner  in  by  title. 

*'  Hee  shall  have  the  sole  possession  and  estate,'*  If  two  dis- 
seisors be,  and  they  make  a  lease  for  life,  and  the  disseisee 
release  to  one  of  them,  this  shall  enure  to  them  both,  and  to  the 
benefit  of  the  lessee  for  life  also;  for  he  cannot  by  the  release 
have  the  sole  possession  and  estate,  for  part  of  the  estate  is  in 
another. 

And  so  it  is  (as  it  seemeth)  if  the  disseisors  make  a  lease  for 
yeares,  and  the  disseisee  release  to  one  of  them,  this  shall  enure 
to  them  both,  for  by  the  release  he  cannot  have  the  sole  pos- 
session :  and  it  appeareth  by  Littleton,  that  he  must  have  the 
sole  possession,  ana  hold  his  companion  out.  Butthemorgagee 
upon  condition,  having  broken  the  condition,  is  disseised  by  two, 
the  morgagor  having  title  of  entrie  for  the  conditiDa  broken, 
release  to  Uie  one  disseisor,  albeit  they  be  in  by  wrong,  yet  the 
release  shall  enure  to  them  both  for  two  causes ;  first,  for  that 
they  are  not  wrong  doers  to  the  morgagor,  but  to  the  morgagee ; 
and  by  Littletons  case  it  appeareth,  that  wrong  is  done  to  him 
that  made  the  release :  secondly,  that  hee  that  makes  the  release 
hath  but  a  title  by  force  of  a  condition,  and  Littleton's  case  is  of  a 
right.  Like  law  of  an  entrie  for  mortmaine,  or  a  consent  to 
ravishment,  &c. 

<<  But  if  a  disseisor  infeqffe  tvoOy  S^c"     And  the  reason  of  this  91  H.  6.  41. 
diversitie  is,  for  that  the  feoffees  are  in  by  title,  and  are  presumed  (Ant.  194-  &• 
vto  have  a  warrantie,  which  is  much  favoured  in  law,  and  the  5  ^P-  7o«)  ■ 
disseisors  are  meerely  in  by  wrong.     And  the  equitie  of  the-  law 
doth  preserve  in  this  case  the  benefit  of  the  estranger  to 'the 
release  comming  in  by  one  joynt  title. 

"  For  that  they  come  in  by  feoffment^  and  the  others  by  tvron^J* 
Thi&is  of  anew  addition,  and  not  in  the  originall,  and  therefore 
I  passe  it  over. 


0 


■276q 


.     ,  ~  Sect.  473. 

D.  J 


A  LSO,  if  Ibee  disseised,  and  my  disseisor  is  disseised,  if  I  release  to 
the  disseisor  of  my  disseisor,  I  shall  not  have  an  assise  nor  enter  upon 
*  the  disseisor,  because  his  disseisor  hath  my  right  by  my  reUaseyJSsc.  f  And 
so  it  seemeth  in  this  case,  if  there  be  xx.  disseised  one  afier  another,  and 
I  release  to  the  last  disseisor,  J  this  disseisor  sliall  barre  all  the  others  of 
their  actions  and  their  titles.  And  the  cause  is,  §  as  it  seemeth,  for  that  tn 
many  cases,  when  a  man  hath  lawfull  title  of  eiUrie,  al/hough  lie  doth  not 
enter,  he  shall  defeat  all  meane  titles  by  hzs  release  (quant  un  heine;«td 
loyal  title  d*entre,  ||  cement  que  il  n'entra  pas^  il  defeatera  touts  meane 

titles 

*  the— his,  in  L.  and  M.  and  Roh.  §  as  it  seemeth,  not  in  L.  and  M. 

t  And  not  in  L.  and  M.  or  Roh.  or  Roh. 

t  thi$  disseisor-"'^,  L.  and  M.  and  ||  coment  que  il  n'entra  pas— et 

Roh.    '  entre,  L  and  M.  and  Roh, 
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tides  per  Mm  release),  j^r.     Atf  tin  kdth  m4  im  rcerit  coat  (bms  oeo 
n'est  f  Dj  en  cJiefectm  case),  tft  jio//  Ar  udd  harafier  (i). 


U  E RE  it  if  to  be  otwrved,  dm  a  rdcsKbr 

ii  lavfuD  to  Ubi  that  k  in  bj  wrong,  iliall  pmge  iDd  false 

awqr  aD  meane  cHates  md  tidei.    And  vbeie  our  andmr  int 

pnttedi  Im  caK  of  tvo  eitatei  b j  wraagp  and  after  of  tscniie 

diMeii^inB,  all  crtatea  be  niua^ 

tf  if.  diwM  JS.  «to  enfeofttii  C.  with  wanande,  who  di- 
«7a,  a.)"'  fieoftdi  Z>.  with  warrantie,  and  £.  ditwriarth  Z>.  to  whoai  J3L 

«!!.«.  41'        the  fint  di»e«ee  releafeth,  thit  doth  defeat  all  the  nMane 
*  If*  \^       e*tatei  and  warranties,  because  the  ideaK  of  B.  is  made  to  a 
^E.X?^         diairiffor,  and  his  entrie  is  hwrfidL 
9i£^4.7t.    i«Am.m.    Vide  3  H.  G.  3$. 


rPort.  «n'^ 


Sect  474. 


jd  LS  Of  i/nuf  disseisor  Idieih  the  tenememU  whererfke  disseised  mee  to 

another  (a  un  *  anter  home)  for  terme  ^  life^  amd  after  the  temamt 

for  terme  of  life  alieneth  infee^  and  I  release  to  the  alienee^  SfC.  then  wsg 

disseisor  cannot  enter  canaa  quli  aoprly  albeU  that  at  one  time  the  aliena^ 

tian  was  to  Ins  disinheritanee,  ffc, 

^JL  8  Of  if  ny  disseisor  kttdk,^"    IfdiedisMmirinakea 

leaaerorllfe,  and  tfaelesMemaketh  afeolEnent  in  lee,  md 

die  disseisee  rdeasedi  to  tfaefeoliee,  die  disseisor  diaU  not  enter 

upon  the  fieolfee;  foralbefttfaereletteto  one  joyntfeofeeofa 

disseisor,  as  hath  beene  said,  diall  not  ezdode  the  other,  yet  a 

reieasc  to  the  feoffee  of  a  tenant  for  life  in  diis  case  shaO  take 

away  die  entrie  ofthe  disseisor  for  the  alienation  wfaidi 

was  made  to  his  i^  disinhentance,  hee  having  the  1^7771 

(9  Rep.  148.       inheritance  by  disseisin,  so  as  hee  could  hare  no  war-  |_  .   J 

^^^-^7-  ranty  annexed  to  it,  and  tenant  for  life  hath  ferfeited 

Ho^ii79^)         his  estate.    Butif  the  entrie  of  die  disseisee  were  not  lawfull,  3 

is  otherwise.  As.if  a  man  make  a  lease  for  life,  and  the  lessee 
for  life  is  dissdsed,  and  that  disseisor  is  disseised,  and  he  in  the 
rerersion  releaseth  to  the  second  disseisor,  the  first  dissebor  shall 
enter  upon  the  second  disseisor,  and  his  entiy  is  lawfiiD;  and  if 
the  lessee  for  life  re-enter,  he  shall  leare  the  reversion  in  the 
first  disseisor;  and  the  cause  is,  for  that  the  entry  of  the  dis- 
aaisor  (A)atthetiiiiBof  tberdossemadeinMiiotlawftdL    And 

the 


iNlr.  p.  119. 

5  my — pas,  L.  and  M.andtioh,         ^  auter  not  in  L.  and  M.  or  Roh. 


^mmm 


(1)  This  is  upon  the  same  principle,  that,  where  the  tide  to  the  possession 
is  equal,  the  party  who  obtains  the  n^t  shall  be  preferred.-*So,  bv  the  modem 
law,  where  the  equity  of  the  parties  is  equal,  he  who  has  the  faw,  is  to  be 
preferred^Note  341.] 


L- 3. C. 8.  Sect. 475.      Of  Releases.  [277.a. 

tbe  booke  of  [yr]  9  H.  7.  25.  b  to  be  intended  (B)  of  an  estate  [m]  9  H.  7. 95. 
taile  tntUaiis  mutandis^ 

If,  in  the  caae  aforesaid,  the  disseisor  make  a  lease  for  life,  and 
the  lessee  iafeo^th  two,  and  the  disseisee  release  to  one  of  the 
feo&es,  this  shall  barre  the  disseisor,  as  hath  beene  said ;  but  yet 
he  shall  not  hold  out  his  companion  for  the  cause  aforesaid. 


Sect.  475. 

j4  LSO,  if  d  man  be  disseised,  who  hath  a  sonne  within  age  and  dieth, 
and  the  sonne  being  within  age  the  disseisor  dieth  seised,  and  the  land 
descend  to  his  heire  (1),  and  a  stranger  abate,  and  after  the  sonne  of  the 
disseisee,  when  hee  commeth  to  his  full  age,  releaseth  all  his  right  to  the 
'  abator;  in  this  case  the  heire  of  the  disseisor  shall  not  have  an  assise  of 
mor^'ancester  against  the'  abator \  but  shall  be  barred  (en  cest  case 
I'heire  le  disseisor  n^avera  assise  de  mor-d'ancester  envets  I'abator,  mes 
serra  bar,*)  because  the  abator  hath  the  right  of  the  sonne  of  the  disseisee 
by  his  release,  and  the  entry  of  the  sonne  was  congeable,  ffor  that  hee  was 
within  age  at  the  time  of  the  discent,  S^c. 

n^H  E  reason  of  this  case  is,  for  that  the  entry  of  the  heire  is 
congeable,  and  the  abator  is  in  the  land  by  wrong. 

**  Abate,**  is  both  an  English  and  French  word,  and  sijpiifieth  Vet.  N.  6. 1 15. 
in  his  proper  sense  to  dhninish  or  take  away,  as  here  by  his  entrie  Briton*  «P-  5«  • 
he  diminisheth  and  taketh  away,  the  freehold  in  law  descended  ^^^'      ^ 
to  the  heire :  and  so  it  is  said  to  abate  an  account,  signifying  sub-  ^^.  b.  203.  F. 
traction  or  withdrawing,  &c.  and  to  abate  the  courage  of  a  man*  w.  1.  ca.  17. 
In  another  sense  it  signifyeth  to  prostrate,  -beat  downe,  or  <nrer«- 
throw,  as  to  abate  castles,  houses,  and  the  like,  and  to  abate  a 
writ;  and  hereof  commeth  a  word  of  art,  abatamentuM,  which  is 
an  entrie  by  interposition.    Mow  the  diSHrence  inter  disseisinam, 
^  abatamentum, 

m 

(B)  For  it  it  net  u  cxprcMed  w  tmypart  (fpage  95  qftheyear  hook  referred  to ;  andin 
4xnothei'  place  lard  Coke,,efteT  oboervinglhiatheeate  m  9  H.  7. 35.  a.  it  mitprinUd,  mentiaHt 
tohatthereadhigthouU  biaccordmgto^mamttcript,iehkhhehadteem,    See6Rep,»jo. 

*  d*assise  added  in  L.  and  M.  and  Roh.    f  8^.  added  in  L.  and  M.  and  Rob. 


• 

(1)  Littleton  havkig  treated  of  releases  jer  mtter  le  droit,  when  made  to 
•the  dissmors  themselTes  and  their  feoffees,  now  treats  of  their  operation  when 
made  to  the  heir  of  the  disseisor,  Innotei.  topages^g.  it  was  observed,  that 
a  disseisor  has  a  mere  nakei  possession,  unsuppwted  by  any  right,  and  that 
the  disseisee  may  restore  his  possession,  and  put  a  total  end  to  uie  possession 
of  the  disseisor,  by  entry.  But,  though  the  feofte  of  die  disseisor  comes  in  by 
title,  still  the  right  of  possession  remains  in  the  disseisee,  and  he  may  equally 
enter  on  tlie  feoffee  as  on  the  disseisor ;  so  that  a  rdlease  f)er  nutter  le  drott 
gives  both  to  the  disseisor  and  his  feoflfee  the  right  oi  possession  and  the  ri^ 
of  property :  but  if  the  disseisor  dies,  the  entiy  of  the  disseisee  is  taken  away, 
and  a  presumptive  right  of  possession  is  in  the  heir;  so  that  Ae  release  of  the 
only  passes  the  rigiit  of  property* — [Note  249.  ] 
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ahaiamerUutttf  inimsionem^  deforciamenium^  ei  usurpationem^  et 
*  purpresturam^  is  this: 

k  disseisin  is  a  wrongfull  putting  out  of  him  that  is  actually 

seised  of  a  freehold.     And  abatement  is  when  a  roan  died  seised 

of  an  estate  of  an  inheritance,  and  betweene  the  death  and  the 

entpy  of  the  heire,  an  estranger  doth  interpose  himselfe,  and 

abate. 

[n]  F.N.B.  003.       Intrusion  first  properly  [»]  is,  when  the  ancestor  died  seised  of 

Fleta,  ii.  4.         gj|y  estate  of  inheritance  expectant  upon  a  nestate  for  life,  and 

cap.  30.  ^1^^^  tenant  for  life  dieth,  and  between  the  death  and  the  entry 

of  the  heire  an  estranger  doth  interpose  himselfe  and  intrude. 
f«]  PI.  Com.  Secondly,  [o]  he  that  entreth  upon  any  of  the  king's  *de- 

cMc  de  iDjrncs.    mesnes,  and  taketh  the  profits,  issaia  to  intrude  upon  the  king's 

possession. 
Tp]  F.N.B.141.       >^-  Thirdly,  [p]  when  the  heire  in  ward  entreth  at  [2777] 
F.  G.  H.  hig  fuij  Qge  without  satisfaction  for  his  mariage,  the  I     k    J 

writ  saith,  fubd  intrusit. 

Deforcimnentum  comprehendeth  not  only  these  aforenamed, 
but  any  man  that  holdeth  land'  whereunto  another  man  hath 
right,  be  it  by  discent  or  purchase,  is  said  to  be  a  deforceor. 

Usurpation  hath  two  significations  in^^the  common  law:  one, 
when  an  estranger  that  no  right  hath  ]Aresenteth  to  a  church, 
and  his  clerke  is  admitted  and  instituted,  hee  is  said  to  bee  an 
usurper,  and  tlie  wrongfull  act  that  he  hath  done  is  called  an 
usurpation. 

Secondly,  when  any  subject  doth  use,  without  lawfull  warrant, 
royal  franchises,  he  is  said  to  usurpe  uppn  the  king  those 
franchises. 
{q\  GlanTil.  Purprestura,  ox  pourprestura^  a  purpresture.    [9]  Purprestura 

lib.  9.  cap.  11.  estf  SfC.  eeneraliter  quoties  aliquidJU  ad  nocumenium  regit  tene^ 
Britton,  fol.  a8,  ^n^n/f,  w?  regia  via  CodaUquarum  publicarumj  vel  dviiatii^  ^c. 
rCro  Car  17  ^^^  because  it  is  properly  when  there  is  a  house  builded,  or  an 
3  Inst.  378.)       enclosure  made  or  any  part  of  the  king's  demesnes,  or  of  an 

highway,  or  a  common  street  or  publike  water,  or  such  like 
publike  things,  it  is  derived  of  the  French  word  pourpris^  which 
signifieth  an  inclosure,  but  specially  applied,  as  is  aforesaid,  by 
the  common  law. 

Sect.  476. 

DUT  if  a  man  be  disseised  (Mes  si  *  home  soit  disseisee),  and  the 
disseisor  maketh  a  feoffetnent  upon  condition^  viz.  to  render  to  him  a 
certaine  rent,  and  for  default  of  payment  a  re-entry,  S^c.  if  the  disseisee 
release  to  the  feojfee  upon  condition^  yet  this  shall  not  amend  the  estate  of 
ike  feoffee  upon  condition  (uncore  ceo  f  n'amendra  Testate  le  feoffee  sur 
conditioki);  for  notwithstanding  such  release,  yet  his  estate  is  upon  condi- 
tion, as  it  was  before  (1). 
%  And  with  this  agreeth  the  opinion  of  all  the  justices,  Pasch.  9  H.  7. 

HERE 
*  ascun  added  in  L,  and  M.  and  Rah,    n'avoidera,  Veil.  MS, 
t  n'amendra— -ne  abatera,  X.  and       t  This  paragraph  not  in  L.  and 
M,  and  Roh.  ne  alterast,  Pap.  MS.    M.  or  Ron. 

(1)  The  observations  made  on  note  1 .  to  pa^e  375.  a.  note  1 .  to  page  276.  b. 
and  the  note  to  the  preceding  page,  apply  to  uie  cases  put  by  Littleton  in  this 

and 
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IJ  E  R  E  the  entry  of  the  disseisee  is  congeable,  and  yet  the  9  H.  7. 95. 

release  doth  not  avoid  the  condition,  because  the  feoffee  is 
in  by  title,  as  hath  beene  said,  and  may  have  a  warranty  (2).  And 
herein  our  author  expresseth  a  diversitie  betweene  a  condition 
in  law,  and  a  condition  in  deed ;  for  in  the  case  before  when  the 
disseisee  releaseth  to  the  feoffise  of  the  tenant  for  life,  the  con- 
dition in  law  is  taken  away,  but  otherwise  it  is  in  this  case  of  a 
condition  in  deed. 

But  if  the  feoffee  upon  condition  make  a  feoffment  in  fee  over  (Sect.  415.) 
without  any  condition,  and  the  disseisee  release  to  th&  second  i-ib.  1.  f.  147. 
feoffee,  the  condition  is  destroyed  by  the  release  before  the  con-  ^^ayo^e*»  ^^se- 
dition  broken  or  ailer.    For  the  state  of  the  second  feoffee  was 
not  upon  any  expresse  condition,  as  Littleton  here  putteth  his 
case,  and  he  may  have  advantage  of  the  release,  because  it  is  not 
against  his  owne  proper  acceptance,  as  Littleton  speaketh  in  the 
next  Section. 

But  if  it  be  a  wrongfull  title,  such  a  title  is  taken  away  by  a 
release ;  as  if  ^4.  disseised  B.  to  the  use  of  C.  B,  release  to  A. 
this  shall  take  away  the  agreement  of  C  to  tlie  disseisin,  because 
it  should  make  him  a  wrong  doer :  as  if  the  disseisor  be  disseised, 
the  disseisee  releaseth  to  the  second  disseisee  (C),  this  tiJceth 
away  the  right  the  fiiM  disseisor  had  against  the  second,  and  a 
relation  of  an  estate  gained  by  wrong  shall  never  defeat  an  estate  '^  p  ^  ^^* 
subsequent  guned  by  right,  against  a  single  opinion,  not  affirmed  fAnt.°37i .  a. 
by  any  other  in  one  of  our  bookes.  376.  b.) 


Sect.  477. 

TN  the  same  manner  it  is  where  a  man  is  disseised  of  certaine  lands,  and 
the  disseisor  sj'ant  a  rent-charge  out  of  the  same  Idnd,  Sfc.  albeit  the 
disseisee  doth  qftertoards  release  to  the  tmseisor,  S^c.  yet  the  rent-charge 
remawies  in  farce.  And  the  reason  in  these  two  cases  is  this,  that  a  man 
shall  not  have  advantage  by  such  release  which  shall  bee  against  his  proper 
acceptance,  and  against  his  own  grant.  And  albeit  some  have  said,  that 
where  the  entry  oj  a  man  is  congeable  upon  a  tenant,  if'  hee  releases  to  the 
same  tenant,  that  this  shall  avaue  the  tenant,  as  if  he  had  entered  upon  the 
tenant,  and  after  enfeoffed  him,  i^c.  this  is  not  true  in  every  case.  For  in 
the  first  case  of  these  tvK>  cases  aforesaid,  if  the  disseisee  had  entered  upon 
the  feoffee  upon  condition,  and  after  enfeoffed  him,  then  t5  the  condition 
wholly  defeated  and  avoided.  And  so  in  the  second  case,  if  the  disseisee 
entereth  and  enfeoffeth  him  who  grmUed  the  rent'Charse,  then  is  the  rent-, 
charge  taken  away  and  avoided,  but  it  is  not  void  by  any  such  release 
without  entrie  made,  6^c.  , 

''AND 

(C)  disseisee  teena  to  be  hat  printed  by  mistake  iiutead  of  disseisor.  See  Mr,  AiWs  Intr.  p.  1  tg. 


und  the  following  Section,  and  by  sir  Edward  Coke  in  his  commentary.  The 
whole  of  the  doctrine  contained  in  this  chapter  is  particularly  well  explained 
by  lord  chief  baron  Gilbert  in  his  treatise  on  tenures.*— [Note  243.] 

(j2)  The  reason  of  this  case  in  the  book  here  cited  is,  thai  the  condition  is  like 
a  covenant  between  them  ;  and  he  is  estopped  from  claiming  it  otherwise;  and 
the  diversity  folhtoing  seems  to  warrant  this.  Post.  978. 6.— Lord  Nott.  MSS. 
'*^[  Note  344.] 

Vol.  II.  D  d 
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**J  ND  the  disseisor  grani  a  rtrd'chargej  ^c,**   Here 
(6  Rep.  78.  b.)  is  iroplyed  comnions  or  any  other  t^  profit  out  r278>l 

of  the  lands.    And  the  reason  is,  because  he  shall  not  [_  a.  J 
avoid  bis  owne  grant  by  a  release  hee  himselfe  haUi 
acquired  since  the  grant :  but  if  the  disseisor  in  that  case  be  dis- 
seised, and  the  disseisee  release  to  the  second  disseisor,  he  shall 
(7  Rop.  38.)      avoid  it,  as  by  that  which  hath  beene  said,  Sec^.473»  appeareth. 
(Fust.  349.  a.)    So  likewise  if  A.  and  B.  bee  joynt  disseisors,  and  B.  grant  a 
(Mo.  96)  rent-charge,  and  the  disseisee  release  to  A.  all  his  right,  A.  shall 

avoid  the  rent-charge,  because  it  was  not  granted  by  him,  sad 
so  not  within  the  reason  of  our  author. 
If  there  bee  two  femes  joint  disseisors,  and  the  one  taketh 
<Ant.  276. ».)     husband,  and  the  disseisee  release  to  the  other,  shee  is  sole 

seised,  and  shal  hold  out  the  husband  and  wife. 

If  two  disseisors  bee,  and  they  infeofe  tniother,  and  take  backe 
an  estate  for  life  or  in  fee,  albeit  they  remaine  disseisors  to  the 
disseisee  as  to  have  an  assise  against  them,  yet  if  he  release  to 
one  of  them,  he  shall  not  hold  out  his  companion,  because  their 
state  in  the  land  is  by  feoffinent. 

If  there  be  two  disseisors,  and  they  be  disseised,  and  they 
release  to  their  disseisor,  and  after  disseise  him,  and  then  the  dis- 
seisee release  to  one  or  both  of  them,  yet  the  second  disseisor 
shall  re-enter,  for  they  shall  not  hold  the  land  against  their  owne 
release ;  for  Littleton  here  saith,  that  they  shall  not  avoid  their 
owne  grant,  and  by  like  reason  they  shail  not  avoid  their  owne 
release,  et  sic  de  similibus. 


<Ant.  194.) 


**  As  if  he  had  entered  upon  the  tenant,  and  qfler  enfeoffed  him, 
Sfc.**  Here  is  another  kmde  of  release,  viz,  a  release  which 
enureth  by  way  of  entry  and  feoffment ;  for  if  a  disseisee  release 
to  one  of  the  disseisors  to  some  purpose,  this  shall  enure  by  way 
of  entry  and  feoffment,  17x2.  as  to  hold  out  his  companion. 
But  as  to  a  rent-charge  (^granted  by  him,  it  shall  r^7871 
not  enure  by  way  of  en  trie  and  feoffment;  for  if  the  I  k  J 
disseisee  had  entred  and  enfeoffed  him,  the  rent-charge 
had  beene  avoided.  But  it  is  a  certaine  rule,  that  when  die  entry 
of  a  man  is  congeable,  and  he  releaseth  to  one  that  is  in  by  title, 
(as  here  to  the  feoffee  upon  condition  is)  it  shall  never  enure  by 
way  of  entry  and  feoffment,  either  to  avoid  a  •condition  witn 
which  he  accepted  the  land  charged,  or  his  owne  grant,  or  to 
'  hold  out  his  companion.  ^ 

And  where  it  appeareth  by  our  author,  that  acts  done  by  the 
(Dr.  and  Siad.  disseisor  shall  not  be  avoided  by  the  release  of  the  disseisee,  it  is 
60.  a.)  to  |3e  noted,  that  acts  made  to  tne  disseisor  himselfe  ^all  not  be 

avoyded  by  the  alteration  of  Iiis  estate  by  the  release  of  the  dis- 
seisee ;  as  if  the  lord  before  the  release  had  confirmed  the  estate 
of  the  disseisor  to  ho)d  bv  lesser  services,  the  disseisor  shall  take 
advantage  of  it,  and  so  of  estovers  to'  be  burnt  in  the  house,  and 
the  like  law  of  a  warrantie  made  unto  him. 

If  the  heire  of  the  disseisor  indow  his  wife  ex  assensu  pairisy 
and  the  disseisee  release  to  the  disseisor,  he  shall  not  avoide  the 
indowment;  for  that  is  like  the  case  put  by  Littkton  of  the  rent- 
charge. 

If  an  alien  be  a  disseisor,  and  obtaine  letters  of  denization, 
and  then  the  disseisee  release  unto  him,  the  king  shall  not  have 
the  land,  for  the  release  hath  altered  the  estate,  and  it  is  as  it 
were  a  new  purchase ;  otherwise  it  is  if  the  alien  had  beene  the 
feoffee  of  a  disseisor. 

If 
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If  the  lord  dnseiBe  the  tenant^  and  10  disseised,  the  disseisee 
release  to  the  second  disseisor,  yet  the  seigniorie  is  not  revived, 
for  betv^eene  the  parties  the  release  enures  by  way  of  entrie  and 
feoffinent  as  to  the  land ;  but  not  having  regard  to  the  sei^niorie, 
Imd  for  that  the  possession  was  never  actually  removed  or  re- 
vested from  the  disseisor,  who  claimeth  under  the  lord,  the  seig- 
niorie  is  not  revived.  But  if  tlie  lord  and  a  stranger  disseise  the 
tenant,  and  the  disseisee  release  to  the  stranger,  there  the  seis^- 
niorie  by  operation  of  law  is  revived,  for  the  whole  is  vested  m 
tile  stranger  which  never  claimed  under  tlie  lord :  and  in  that 
case,  if  the  lord  had  died,  and  Ihe  land  had  survived,  the  seig- 
niorie  had  beene  revived.  But  if  the  lord  had  disseised  the  tenant, 
and  beene  disseised  by  two,  and  the  disseisee  released  to  one  of 
them,  the  seigniorie  is  not  revived,  because  he  claimed  (as  hath 
beene  said)  under  the  lord. 


Sect.  478. 


A  LSOfif  a  man  be  disseised  by  an  infant* ^  who  alien  in  fee^  and 
the  alienee  dielh  seised,  and  his  heire  entreth,  f  the  disseisor  being 
ftithin  agej  now  is  it  in  the  election  of  the  disseisor  (ore  est  en  election 
X  l6  disseisour)  to  have  a  writ  ||  of  dum  fuit  infra  astatem,  or  a  writ  of  right 
eigainst  the  heire  of  the  alienee ,  and  which  writ  of  them  he  shall  chuse,  nee 
ou^ht  to  recover  by  the  law,^8fc.  And  also  he  may  enter  into  the  land 
without  any  recovery,  and  in  this  case  the  entrie  of  the  disseisee  is  taken 
away,  S^c.  But  in  this  case  if  the  disseisee  release  hts  right  to  the  heire  of 
the  alienee,  and  after  the  disseisor  bringelh  a  writ  of  right  against  the 
heire  of  the  alienee,  and  hee  joyne  the  mise  upon  the^meere  right,  S^c.  the 
great  assise  ought  to  finde  by  the  law,  that  trie  tenant  hath  more  metre 
ri^lU^  than  the  disseisor,  If  c^c.for  that  the  tmant  hath  the  right  of  the 
disseisee  by  his  release,  the  which  is  the  most  ancient  and  most  meere  right: 
for  by  such  release  all  the  right  of  the  disseisee  passeih  to  the  tenant,  and 
is  in  the  tenant.  And  to  this  some  have  said,  that  in  this  case  where  a  man 
which  hath  right  to  lands  or  tenements  (but  his  entrie  is  not  coneeable)  if 
he  release  to  the  tenant  **  all  his  right,  S^c,  that  such  release  shall  enure 
by  way  of  extinguishment.  As  to  this  it  may  bee  said,  that  this  is  true 
(que  ceo  est  tt  voyer)  as  to  him  which  releaseth ;  far  by  his  release  he 
hath  dismissed  himself  auite  (:{4:quietment)  of  ^  his  right  as  to  his 
person,  but  yet\\\\the  rignt  which  he  hath  may  well  pass  to  the  tenant  by 

hts 

*  toitkin  age  added  in  L.  and  M.  **  Sfc.  added  L.  and  M.  and  Roh. 

and  Roh.  ft  voyer— verite,  L,  and  M,  and 

^  the  disseisor-^he  alienor  in  L.  and  IZoft. 

M.  and  Roh.  Jl  quietment  not  in  L,  and  M.  or 

X  le  disseisour— d'alienour,  L.  and  Roh, — ^nettement,  MSS. 

M.  and  Roh.  44  all  added  L.  and  M.  and  Roh. 

II  of  not  in  L.  and  M.  or  Roh.  ||||  the  right  vohich  he  hath  may  well 

§  Sec.  not  in  L.  and  M.  or  Roh.  pass  to  the  tenant  by  his  release,  not  in 

i  4"^.  added  L.  and  M.  and  Roh.  the  Veil.  MS.  but  omitted  most  pro- 

f  ^c.  not  in  L.  and  M.  or  Roh.  bably  through  mistake. 
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hh  releahe.  For  it  thcMild  let  imcomceaiad  ihai  jack  mm  mmdemi  rigki 
hhjmld  bee  tiiimt  aU<t^Hktr^  i^.c.far  it  tt  commmKlif  mti^  thmt  m  ng4r 
caioffjt  die  ( i ). 


(\,  Few  parts  of  Littktoo's  tenures  require  HMire  ■ttenfion  tiiai  die  fxe- 
ficnt  Section,  and  the  fire  Sectioiif ,  by  wbidi  h  k  muBediaidT  fiiUoved. 

Tlie  C2«jwr,  propounded  bj  LiUieioow  k,  that  il.  is  diMiriifd  by  B.  m  m- 
f^'.t :— t^iat  H.  during  bis  iofeacj,  exx^cstss  a  feoftnpm,  vith  Irrerj  <if  aeifln, 
to  C.and  his  hein ;— that,  while  B.  coDtinnes  an  infiuit,  C  dies,  aiid  the  bad 
cksoeods  to  Z>.  and  his  bein ; — that,  after  this  deacent,  B.  attaios  si ; — than 
>l.  then  releaaestoD.andbishenv;— and  that  fi.  then  brings  awiitafr^ht 
cgainst  D.  to  recover  the  land. 

T2ie  feoiinent  of  B.  being  executed  bj  him  dorii^  his  ninoritj,  was  angi- 
nal!;/ ToicLible  by  him ;  jeti  being  onhr  Toidable and  not  void,  it  cuufiaied  on 

C.  an  actual  estate  in  fee  simple;  and  this  estate  would  remain  in  C.  tiD  it 
should  be  recorered  from  him  by  B.  or  his  heirs.  Thus  the  rights  of  the 
parties  stood  immediately  upon  the  execution  of  the  feoffinent ;  and  both  ^. 
aitd  B.  might  recover  against  C.  by  entry*  or  by  a  posacmory  action,  or  1^  n 
writ  of  right; — and  in  addition  to  these  remedies,  B.  might  recover  agamst 
C\  by  the  writ  dumjuit  infra  ataUm. 

Tike  death  of  Co  dunng  the  minority  of  B.  produced  a  considerable 
alteration  in  the  right  of  A*  In  the  chapter  on  DescemU^  wkick  take  atoa^ 
Entries,  it  has  been  shown,  (c  6.  I  385),  that,  if  a  disseisor  hath  issue,  and 
dies  seised  of  the  land  acquired  by  the  di»eisin,  the  law  casts  the  land  on  die 
i^Kue ;  and  tlie  disseisee  thereby  loses  his  right  to  recover  the  land  by  entry, 
and  can  only  recover  it  by  action.  The  law  is  the  same,  when  the  disseisor 
aliens ;  and  tlie  alienee  dies  seised  and  the  land  descends  to  his  issue.  Bot, 
in  Section  402,  it  is  observed,  that  this  eflSsct  of  a  disseisin  does  not  hold  in 
casei,  where  both  the  disseisin  and  the  descent  take  place  during  the  minori^ 
of  the  disseii»t^«  In  reitpect  therefore  to  A.  the  death  of  C  during  the  mi- 
nority of  B.  was  attended  with  this  important  consequence,  that  it  deprived 
A.  of  his  right  to  restore  his  possession  by  entry,  and  reduced  him,  if  he  sought 
to  restore  it,  to  the  necessity  of  doing  it  by  action.  In  respect  to  B.  the 
4lescent  of  the  land,  on  C/s  decease,  to  D.  was  altogether  inoperative :  so  that^ 
in  this  stage  of  the  title,  A.  was  equally,  in  respect  to  B.  and  D.  the  ri^tful 
owner  of  the  fee ;  B.  in  respect  to  A.  was  the  tortious  possessor,  and  in  reqpect 
to  D.  was  the  rightful  owner  of  it ;  and  A.  by  action,  and  B.  both  by  entry 
and  action,  mi^lit  recover  the  land  from  D.  The  actions  by  which  A.  and  B. 
might  recover  were  either  possessory,  as  a  writ  of  disseisin  or  assize,  or 
droitural,  as  a  writ  of  right ;— -in  addition  to  the  writs  which  have  been  men- 
tioned, B.  had  the  writ  dumfuit  infra  atatem. 

Under  these  circumstances  A.  released  to  D.— Now,  if  B.  had  either  entered 
on  the  land,  or  brought  his  possessory  action  against  D.,  B.  would  have  reco- 
vered.   For,  in  a  suit  upon  either,  the  gist  would  have  been,  whether  B.  or 

D.  had  the  better  right  to  the  possessioiL  Now,  B.  would  prove  his  actual 
seisin ;  2>.  could  only  produce  the  feoffinent  from  B.  to  C  and  prove  his  heir* 
ship  to  C  Against  these,  B.  would  plead  his  non-age ;  and  by  proving  it, 
would  avoid  the  feoffment,  and  consequently  obtain  judgment.  But,  instead 
of  entering  on  the  land,  or  bringing  his  possessory  action,  B,  unadvisedly 
proceeds  by  writ  of  right.  In  such  an  action,  the  gist  is,  which  has  the  most 
mere  right,  the  demandant  or  tenant.  If  A.  had  not  executed  the  release  to 
2>.9  B.  must  have  recovered ;  for  possession,  standing  singly,  carries  with  it, 
as  well  in  a  writ  of  right,  as  in  a  possessory  action,  a  food  title^  tUl  a  better 
is  shown.     Now,  B.  was  evidently  in  possession,  when  he  executed  the  feoff- 

t)  but  Uiot  feoffment  was  voidable  on  account  of  the  non-age,  and  was 

avoided 
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/*  ^pt^HIC  H  writ  of  them  hee  shall  chuse^  Sfc*'     Note,  many  (Ant.  45.  a.) 

times  in  one  case  the  law  doth  give  a  man  severall  reme-  Vide  Sect.  514. 

dies,  and  of  severall  kindes,  as  in  this  case  by  action  and  by  ^^  *'•  3-  93- 

entry ;  by  action,  either  a  writ  of  right,  or  dutnfait  infra  cBlatem .  ^ ,  j.^'  '^f'; 

41  E.  3.  10. 
"  And  after  the  disseisor  hringeth  a  writ  of  right,  Sfc.''  Here  it  «>  H.  4.  12. 

appeareth  that  there  is  a  great  art  and  knowledge  for  a  man  that 

hath  divers  remedies  to  chuse  his  aptcst  remedie ;  as  in  this  case, 

if 


avoided  by  the  action.     Thus,  the  feoffment,  standing  singly,  was  no  defence 
against  B, 

But  the  release  altered  the  case ;  it  conferred  the  right  on  D. :  and  conse- 
quently in  a  droitural  action,  where  the  question  to  be  tried  is,  which  of  the* 
parties  has  the  most  mere  right,  it  gave  I),  a  better  title  than  B, 

This,  however,  was  open  to  the  objection  noticed  by  Littleton ; — that  1>. 
having  the  actual  estate  of  freehold,  A.'s  right  was  merged  in  it  by  the  release; 
and  as,  on  this  supposition,  it  ceased  to  exist,  Z).  could  not  avail  himself  of  it,, 
as  a  defence  against  B. — Something  of  this  nature  occurs  in  modern  law.  If 
a  person  purchase  an  estate,  which  is  subject  to  a- judgment,  of  which,  at  tlic 
time  of  the  purchase,  he  has  not  notice,  and  procures  a  term  of  years,  prior  in 
its  creation  to  that  judgment,  to  be  assigned  to  a  trustee  for  him,  the  term 
will  protect  him  against  the  judgment.  But  if,  instead  of  having  the  term 
assigned  to  a  trustee,  he  takes  an  assignment  of  it  to  himself,  it  merges  in 
the  freehold,  and  cannot  afterwards  be  set  up  as  a  protection  against  the 
judgment.        ^ 

Such  is  the  lyiture  of  the  objection  noticed  by  Littleton.  He  answers  it  by 
observing,  that,  in  these  cases,  the  effect  of  the  release  is  different,  in  respect 
to  the  releasor,  from  what  it  is  in  respect  to  strangers  ;  for  that,  in  respect  to 
the  releasor,  it  ceases  to  exist,  as  by  his  release  the  releasor  hath  dismissed 
himself  quite  of  his  right;  but  tliat,  in  respect  to  strangers,  the  right,  whicl> 
the  releasor  had,  passes  by  his  release  to  the  releasee,  and  subsists  in  him  for 
all  beneficial  purposes. 

He  proves  his  position, — 1st,  by  producing  the  maxim  of  the  common  lawv 
that  a  rieht  cannot  die ;— sdlv,  from  the  general  rule,  that  a  release  can  never 
operate  ciy  way  of  extinguishment,  if  the  releasee  can  have  that,  which  is 
released  to  him.  This  he  shows,  by  the  nature  of  the  cases,  to  which  only 
such  releases  apply ;  as,  when  a  lord  releases  service  to  a  tenant  (Sect.  479), 
or  where  the  owner  of  a  rent-charge  or  common,  releases  it  to  the  owner  of 
the  land,  which  is  subject  to  it.  In  the  first  of  these  cases,  the  tenant  could 
not  do  the  service  to  himself;  and  in  the  second,  he  could  not  hold,  distinct 
from  his  land,  the  servitude  with  which  it  was  charged: — ^in  each  case,  there- 
fore, the  release  necessarily  operates  by  way  of  extinguishment.  Hence  Lit- 
tleton infers,  that,  as  releases  can  only  operate  by  way  of  extinguishment, 
when  the  releasee  cannot  have  the  subject  which  is  released,  and  in  the  case 
proposed,  the  releasor  could  take  and  hold  the  right,  the  release  could  not 
operate  to  extinguish  it. 

In  support  of  this  conclusion,  he  states  (Sect  481),  that,  as  the  law  stood 
before  tne  statute  of  Westm.  2,  if  a  lease  were  made  to  a  man  for  the  terni  of 
his  life,  with  the  remainder  over  in  fee,  and  a  stranser,  by  a  feigned  action, 
recovered  the  land  against  the  tenant  for  life,  by  default,  and  afler  the  tenant 
died,  the  person  in  remainder  had  no  remedy.  On  this  doctrine  of  tlie 
common  law^  Littleton  (Sect.  483)  proposes  the  following  case :  ^.  is  tenant 
for  life,  with  the  immediate  remainoer  to  J.  S.  in  fee.  /.  S.  disseises  A»f  and 
A.  being  thus  disseised,  enters  on  J.  5.,  and  C.  then  brings  a  feigned  action 
against  A.  and  recovers,  by  default.  A,  then  dies,  and  /.  5.  brings  a  writ  of 
right  against  C.  Now  A.  by  hb  entry,  defeated  the  fee,  which  /.  S,  acquired 
•     "  D  D  3  by 
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if  he  bring  his  writ  of  right,  the  disseisor  shall  be  barred,  but 
if  he  had  entred  upon  the  heire  of  the  alienee,  he  should  have 
enjoyed  the  land  for  ever.  For  in  that  case  the  heire  of  the 
alienee  after  such  an  entrie  shall  never  have  a  writ  of  right,  no 
more  than  if  the  disseisee  entreth  upon  the  heire  of  the  disseisor, 

and 
i\ 

by  the  dissdsin,  but  restored  hb  own  life  estate,  and  the  remainder  in  fee  of 
/.  S.  expectant  on  it ;  and  then  in  consequence  of  A.*b  default,  /.  5.  according 
to  the  doctrine  of  the  common  law,  would,  on  A*8  decease,  if  the  previous 
disseisin  had  not  taken  place,  have  been  wholly  without  remedy.  Yet,  says 
Littleton,  /.  S.  shall  recover  in  a  writ  of  right. — The  reason  is  given  by  lord 
Coke,  in  his  commentary  on  Section  483.  **  The  seisin,''  says  his  lordship, 
**  is  defeated,  between  the  tenant  for  life  and  him  in  remainder f  yet,  having  re- 
'*  gard  to  the  recoveror,  who  is  a  mere  stranger,  and  hath  no  title,  it  is  suffi- 
<*  cient  against  him.  But  otherwise  it  is,  against  the  party  who  defeated  the 
<'  seisin,  the  law  being  prepense  to  give  remedy  to  him  that  right  hath."  This 
case  and  lord  Coke's  explanation  of  it,  exemplify,  and,  to  a  certain  extent, 
establish  Littleton's  position.  The  anaJogy  between  the  case  propounded  by 
Littleton,  and  the  case,  which  he  cites  in  support  of  his  conclusion  on  that  case, 
seems  to  be,  that,  in  each  case,  the  possession  of  the  parties  in  contest  was 
equally  tortious :  and  the  law,  Uierefore,  preferred  the.  title  of  him,  who  bad 
the  most  mere  ri^ht.  For,  in  the  first  case,  B.  the  infant  acquired  the  pos- 
session by  disseism :  D.  acquired  it  by  descent  from  C.  who  claimed  under 
the  voidable  feofiment  of  B.  But,  as  the  release  of  A*  conferred  A.'a  right  to 
the  land  on  D,  the  law  preferred  his  title  to  that  of  B*  as  Z).  by  the  acquisi- 
tion of  the  right  of  A,  had  most  mere  ri^ht.— In  the  other  case,  J.  S.  acquired 
the  possession  by  disseisin,  and  C.  acquired  it  under  a  covinous  default.  But 
though  /•  S.  by  his  tortious  entry,  accelerated  his  possession  of  the  estate,  yet, 
under  the  original  settlement  of  the  land,  he  became,  on  A's  decease,  the 
rightful  owner  of  it.  The  law  therefore  considered,  that  the  title  of  /.  S.  which 
was  ori^nallv  a  rightful  estate,  should  be  preferred  to  the  title  of  C.  which 
was  onff inally  founded  in  collusion  between  him  and  A.;  and  therefore 
adjudged  it  to  /.  5.  as  having  the  most  mere  right.— These  observations  seem 
to  explain  the  sections  to  which  they  are  applied ;  and  the  nature  of  the 
ar^ment,  suggested  by  Littleton  in  support  of  his  opinion,  and  the'case,  by 
which  he  illustrates  it. 

With  respect  to  the  statute  of  Westminster  2,  mentioned  by  Littleton — it  has 
been  stated,  tliat,  at  common  law,  if  a  man  were  tenant  for  lire,  with  remainders 
over,  and  a  stranger,  by  a  feigned  action,  recovered  against  Uie  tenant  for  life, 
the  remainder-man  had  no  remedy,  till  it  was  supplied  by  this  statute. 

Further  remedy  was  provided  for  them,  by  the  statute  33  Hen.  8.  c.31. 
which  enacted,  that  all  common  recoveries  suffered  by  tenant  for  life,  without 
the  consent  of  the  persons  in  remainder  or  reversion,  should  be  totally  void. 

To  avoid  the  effect  of  this  statute,  the  tenant  for  life  sometimes  made  a 
lease  for  years ;  the  lessee  then  made  a  feoffinent,  and  a  praecipe  was  brought 
against  the  feoffee,  and  he  vouched  the  tenant  for  life.  It  was  held  that*  as 
the  tenant  for  life  was  disseised  by  the  feoffinent  of  his  lessee  for  years,  he  was 
not  the  actual  tenant  for  life,  or  seised  of  the  actual  freehc^d,  men  the  reco* 
very  was  suffered ;  and  did  not,  therefore,  fall  within  the  terms  of  the  statute  of 
Hen.  8.  To  bring  such  cases  within  the  intended  remedy  die  statute  of  14  Eliz. 
c.  8.  was  passed ;  which  enacted  that  recoveries,  prosecuted  agunst  tenants  for 
life,  or  in  tail  after  possibility  of  issue  extinct,  or  against  any  other  with  the 
voucher  of  the  particular  tenant,  should  be  void  against  all  p^sons  in  remainder 
or  reversion ;  with  a  proviso,  that  notiiing  in  the  act  should  extend  to  recoveries 
by  good  title,  or  to  recoveries  by  assent  and  i^reement  of  the  persons  in 
remainder  or  reversion,  so  that  such  assent  and  agreement  appearea  of  recced 

in 
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and  make  a  feoffment  in  fee>  if  the  heire  of  the  dis- 

[279-1  ^^^^^  *^  re-enter  he  shall  detaine  the  land  for  ever,   (Ant.  266,  a.) 
'J  and  the  feoffee  shall  not  maintaine  any  writ  of  right;  3^  |^*  3*  ^- 
•  for  a  bare  right  shall  never  be  left  in  the  feoffee,  but  s,treal  primer 

shall  ever  follow  the  possession,  as  hath  beene  said :  but  if  the  action^  5. 
disseisee  entreth  upon  the  heire  of  the  disseisor,  and  make  a  Vide  Sect.  447. 
feoffment  in  fee  upon  condition,  and  entretli  for  the  condition 
broken  before  the  heire  of  the  disseisor  enter,  hee  is  restored 
to  his  right  againe. 

A  man  maketh  a  gift  in  taile,  the  remainder  in  fee,  tenant  in  g  H.  7.  24. 
taile  dieth  without  issue,  an  estranger  intrude,  and  he  in  the 
remainder  brings  a  formedon,  and  recovereth  by  default,  and 
maketh  a  feoffinent  in  fee,  the  intrudor  reverse  the  recoverie  in 
a  writ  of  disceit  and  entreth,  be  shall  detaine  the  land  for  ever, 
and  the  feoffee  shall  not  have  a  writ  of  right. 

And  so  likewise  if  a  disseisor  die  seised,  and  a  stranger  abate,  9^-  7*  34. 
and  the  disseisee  release  to  him,  the  heire  of  the  disseisor  shall 
enter  and  detaine  tlie  land  for  ever.  For  the  right  to  the  pos- 
session shall  draw  the  right  of  the  land  to  it>  and  shall  not  leave 
a  right  in  him  to  whom  the  release  is  made,  as  hath  been  said 
before  in  the  447  Section. 

^  The  right  of  the  disseisee  passeth  to  the  tenant,  and  is  in  the 
tenant/'  tor  seeing  the  tenant  hath  the  whole  fee  simple,  he  is 
capable  of  the  whole  right  of  the  disseisee,  and,  as  Litttelon  here 
saithy  the  right  is  In  the  tenant. 

**  It  should  be  inconvenient**  Here  againe,  as  hath  becne  often  Vide  Sect  87. 
observed,  an  argument  ab  inconvenienti  is  forcible  in  law ;  and  >33f  i39-  33>* 
that  judges  by  the  authorltie  of  our  autlior  are  to  judge  of  *^'  ^^  '^^' 

inconveniences  as  of  things  unlawful]  (A)  as  hereby  and 
r27p71  *^  by  many  other  places  it  appeareth. 

**  A  right  cannot  die"  Dormit  aliguandojiis,  moritut 
nunauam*  For  of  such  an  hieh  estimation  is  right  m  the  eye  df 
the  law,  as  the  law  preservetn  it  from  death  and  destruction  : 
trodden  dpwne  it  may  bee,  but  never  trodden  out.  For  "where  it 
hath  beene  said,  that  a  release  of  right  doth  in  some  cases  epure 
by  wsiy  of  extinguishment ;  it  is  so  to  be  understood,  either  (as 
Littkion  doth  here)  in  respect  of  him  that  makes  tlie  release,  or 
in  raspect  that  by  cdnstru(ition  of  law  it  enureth  not  alone  tp  him 
to  whom  it  14  made,  but  to  others  also  who  be  estrangers  to  the 

release, 

(A)  Vtd,  ante  66.  a.  n.  i.  as  to  the  fuxcmty  of  qualifying  the  nuudm  here  alluded  to. 


in  any  of  her  majesty's  courts :  an4  the  statute  of  32  Hen.  8.  was  repealed. 
In  consequence  of  ithe  last  proviso  in  die  statute,  a  tenant  for  life  may  now 
join  with  the  person  in  remainder  or  reversion,  in  suffering  a  common  reco- 
very. This  was  first  settled  in  Wiseman  v.  Crow,  Cro.  £liz.  563 ;  and  is 
every  day's  practice. 

It  sometimes  happens,  that  a  tenant  in  tail  supposing  himself  seised  in  fee, 
executes  a  settlement,  and  takes  an  estate  for  life  under  it  t  a  question  has 
been  made,  whether  such  a  tenant  for  life  is  prevented  from  suffering  a  reco- 
very by  the  statutes  cited.  It  seems  to  be  clear,  that  he  is  not;  as  all  the 
deeds  must  be  considered  as  forming  one  conveyance,  and  as  referring  back 
to  the  original  conveyance,  executed  by  the  party  when  he  was  actually  tenant 
in  tail ; — so  that  the  recovery,  and  the  deed  leading  the  uses  of  it^  operate 
merely  by  way  of  further  assurance. — [Note  244*.] 

D  D  4 
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reieafe|Wliicb,asliatlibeeiienid,itaqiialicaeof  an  inheriiaiioe 
extinguiflhed. 
14H.  a  6.b.  As  if  therebelord  and  tenaiity  and  the  tenant  maketh  a  lease 

for  life,  the  remainder  in  fee,  if  die  lord  release  to  the  tenant  for 
life,  the  rent  is  whoUvextinguishedy  and  he  in  the  remainder  diall 
take  benefit  thereof;  even  so  when  the  heire  of  a  disBcitwir  is 
disseised,  and  the  disseisor  make  a  lease  for  life,  the  remainder  in 
fee,  if  the  first  disseisee  release  to  the  tenant  for  life,  thn  is  said 
to  enore  by  wa^  of  extinguishment,  for  that  it  shall  enure  to  him 
in  the  remaimfer,  who  is  a  stranger  to  the  release ;  and  jet  in 
truth  the  right  is  not  extinct,  but  doth  follow  the  possession,  rtr. 
the  tenant  ror  life  hath  it  during  his  time^  and  he  in  the  remainder 
to  him  and  to  his  heires,  and  the  right  of  the  inheritance  is  in 
him  in  the  remainder;  for  a  right  to  land  cannot  die  or  he  extinct 
in  deed;  and  therefore,  if  after  the  death  of  tenant  for  life,  the 
heire  of  the  disseisor  bring  a  writ  of  richt  against  him  in  the 
remainder,  and  he  joyne  the  mise  upon  the  meere  right,  it  shall 
be  found  for  him,  because  in  judgment  of  law  he  hath  by  the 
release  the  right  of  the  fint  msseia 


Sect  479- 

IfUT  TtleoMes  which  enure  by  way  of  extinguishment  (i)  agaimt  all 
versanSf  are  where  hee  to  whom  the  release  is  made  cannot  have  that 
whicn  to  him  is  released.  As  if  there  bee  lord  and  tenant,  and  tlte  lord 
release  to  the  tenant  all  the  right  which  hee  hath  in  the  seigniory,  or  all  the 
right  which  he  hath  in  the  land,  8^c.  this  release  goeth  oy  way  of'  extin- 
guishment against  all  persons,  because  that  the  tenant  cannot  have*  service 
to  receive  ofhimselfe. 


"  H.  6  ti^'  enure  by  way  of  extinguishment  agamst  all  persons,  and 

Biim>  30.  whereof  all  persons  may  take  advantage,  and  releases  which  in 

38  £.'3.  10.       respect  of  some  persons  enure  by  way  of  extinguishment,  and  of 

other  persons  by  way  of  fniUer  le  droit:  or  betweene  rdeases 
which  in  deed  enure  by  extinguishment,  for  that  hee  to  whom 
the  release  is  made,  cannot  have  the  thing  released,  and  releases 
which,  having  some  quality  of  such  releases,  are  said  to  enure 
by  way  of  extinguishment,  but  m  troth  doe  not,  for  that  he  to 
whom  the  release  is  made  may  receive  and  take  the  thing  re- 
leased. And  here  Littleton  putteth  cases  where  releases  do 
absolutely  enure  by  extinguishment  without  exception,  having 
respect  to  all  persons.  And  first  of  the  lord  and  tenant :  secondly, 
of  the  rent*charge:  thirdly,  of  the  common  of  pasture. 

Sect 

*  service  to  receive— this,  L.  and  M.  and  Roh. 


(1)  Here  Littleton  returns  to  releases  by  extinguishment.    See  ant.  268. 


L-3-  C.8.  Sect. 480.      Of  Releases.         [279.b.  280.a^ 


Sect.  480. 

TH  the  same  mamier  hit  of  a  release  made  to  the  tenant  of  the  land  of 

a  refit-charge  or  common  of  pasture,  Sfc.  because  the  tenant  cannot 

have  that  which  to  him  is  released^  Sjc.  so  such  releases  shall  enure  by  way 

of  extinguishment  in  all  wayes  (issint  tiels  releases  urera  *  per  extinguislH 

ment  en  touts  voyes). 

Tfl  R  S  Ty  of  the  lord  and  tenant,  and  the  lord  release  to 

[^807|  ^^  tenant  his  sei^orie,  t^  this  must  of  necessitj 
J  enure  by  way  of  extin^^uishment  to  all  men ;  for  the 
tenant  cannot  have  service  to  be  taken  of  himselfe,  noi; 
can  one  man  be  both  lord  and  tenant.  The  second  is  of  a  rent-  (s  Roll.  Abr. 
charge ;  a  man  cannot  have  land  and  a  rent  issuing  out  of  the  405*) 
same  land.  Thirdly,  a  man  cannot  have  land  and  a  common  of 
pasture  issumg  out  of  the  same  land,  et  stale  utieris.  For  in  idl 
these  cases  and  the  like  he  to  whom  the  release  is  made  cannot 
have  and  enjoy  the  thing  that  is  released.  But  in  the  case  of  the 
right  of  the  land,  the  tenant  of  the  land  may  take  and  enjoy  it 
for  strengthening  his  estate  therein. 

The  mesne  being  a  feme  entermarrie  with  the  tenant  peravaile,  (Ant  373.  b.) 
if  the  lord  release  to  the  feme,  the  seigniorie  only  is  extinct; 
but  if  hee  release  to  the  husband,  both  seigniorie  and  mesnaltie 
are  extinct.  And  in  this  case,  if  the  lord  release  to  the  husband 
and  wife,  it  is  a  question  how  the  release  shal)  enure ;  but  it  is 
no  question  but  tnat  a  release  may  be  made  to  a  m^tnaltie  or  a 
seimiory  suspended  in  part  of  the  estate. 

But  here  observe  a  diversity  where  a  release  enureth  by  way  of  0»74.  ••  i  Roll. 
extinguishment  of  an  inheritance,  which  is  in  possession  and  mav  fx^^l^'}  ^ 
be  granted  over,  and  a  release  of  a  right,  or  an  action  to  lan^  ^3^,  \^  ^f^.  n.^ 
which  cannot  be  granted  over,    [r]  For  the  lord  may  release  his  [r]  ipK  3. 
seigniorie  to  the  tenant  of  the  land  for  life  or  in  taile,  et  sic  de  ^^^  £xtinguisb- 
cateris.    But  so  cannot  one  release  a  right  or  an  action ;  for  if  '^!'^^^^^' 
it  be  released  but  for  an  houre,  it  is  extinct  for  ever,  as  hath  p^  ^^^  ^' 

beene  said.  30  £.  3. 13. 

And  two  things  are  to  be  observed  here.    First,  that  by  the  19  H.  6. 19. 
release  of  all  the  right  in  the  land  the  seigniorie  is  extinct,  as  well  ^i^^  ^ 
as  by  the  release  ^  all  the  ririitin  the  seigniorie,  for  the  seig-  f{  uf^/tjt' 
nioneissuethoutoftheland.  Secondly,  that  by  the  release  of  dl  Rdeateiai. 
his  right  in  the  seigniorie  or  the  land,  the  whole  seigniorie  is  18  F.  9.' ibid.  5- 
extinct  without  any  words  of  inheritance.    If  the  tenancie  be  ^^  H.  8. 5- 

S'ventoalordandtoa8tranger,andtotheheiresofthestranger,  ^^  Ass. 6. 
le  lord  release  to  his  companion  all  the  right  in  the  land,  this 
release  doth  not  onely^  Msse  his  estate  in  the  tenancie,  but  ex- 
tinguisheth  also  his  rignt  in  the  seignioiiey  and  so  one  release 
enures  to  extinguish  severall  rights  in  one  and  the  same  limd. 

If  there  be  lord  and  tenant  by  fealty  and  rent,  the  lord  granteth 
the  seieniorie  for  ^jreares,  and  the  tenant  attumeth,  the  lord  re- 
leaseth  iiis  seignione  to  the  tenant  for  years,  and  to  the  tenant  of 
the  land  generally,  the  whole  seigniorie  is  extinct,  and  the  state 

of 

*  per  extinguishment  en  touts  voyes,    envers  toutas  persons,  L.  and  JIf.  and 
^-•to^ts  foitz  per  voie  d*extientisement    Roh. 


^80.  a.  280*b.]         Of  ReleaMS.      L.S.  C.8.  Sect.  481. 

of  the  lesiee  «iM»  Sot  if  ftbe  f^lease  had  beene  to  them  and 
their  heiraB»  then  the  leaioo  had  had  the  inheritance  of  the  one 
iiioitae^  and  the  other  moitie  had  beene  extinct.  And  the  reason 
of  thii  diversity  iSy  because  when  the  release  is  made  generally^ 
it  can  enure  to  the  lessee  but  for  life,  because  it  enureth  by  way 
of  enlargement  of  estate,  and  being  made  to  the  tenant  of  the 
land,  it  enuretli  by  way  of  extinguishment,  as  LUtleton  heresaith, 
and  then  there  cannot  remaine  a  particular  estate  in  the  seigniorie 
(Ant.  159.  b.)  for  life.  But  when  the  release  is  made  to  them  and  their  heires^ 
(Mo.  ^.)  each  one  takes  a  moitie,  the  one  by  way  of  encreasing  of  the 

state,  and  the  other  by  extinguishment. 


Sect.  481. 

yd  L  so,  to  prove  that  the  grand  assise  ought  to  pass  for  the  demandant  ^ 
in  the  case  aforesaid ^  I  nave  often  heard  the  reading  of  the  statute  of 

West.  2.  which  iegun  thus  (jeo  aye  eye  sovent*  la  lecture  de  I'estatute 
de  Westminster  second,  que  commence) :  la  casu  quo  vir  amiserit  per 
defaltam  tenementum  quod  fuit  jus  uxoris  8U8s>  Sec.  that  at  the  common 
law  before  the  sayd  statute  (deyaqt  f  meame  Testatute),  if  a,  lease  were 
made  to  a  man  for  term  (fUfe  (si  lease  soit  fait  j:  a  un  home  pur  terme 
de  vie),  the  remainder  over  in  fee^  and  a  stranger  by' feigned  action 
(per  feint  action)  recovered  against  the  tenant  for  life  by  default,  and  after 
the  tenant  dieth  (et  puis  ^  le  tenant  morust),  he  in  the  remainder  had  7io 
remedie  before  the  statute,  because  he  had  not  any  possession  of  the  land. 

(3  Imt  346.)      ^^  T  1^^  y^  often  heard  the  reading  ^the  statute  ^  fFed.  a." 

Here  it  is  to  be  observed,  of  what  authoritie  antient  lectures 
or  readings  upon  statutes  were,  fov'that  they  had  five  ex^ 
cellent  qualities.  First,  they  declared  what  the  com- 
mon tS'  law  was  before  the  making  of  the  statute,  as  [^8071 
here  it  anpeareth.  Secondly,  they  opened  the  true  I  ^  J 
sense  ana  meaninjg  of  the  statute.  Thirdly,  their  cases 
were  briefe,  having  at  the  most  one  po3hfit  at  the  common  law, 
and  another  upon  tne  sti^tote.  Fourthly,  phone  and  perspicuous, 
M  then  the  hcmour  of  the  reader  was  to  excell  othecs  in  autho* 
rities,  arguments,  and  reasons  for  proofe  of  his  opinion,  and  for 
confutation  of  the '  objections  against  it  Fifthly,  diey  read,  to 
8iq>pcease  ^btiil  inventioos  to  ereepe  out  of  the  statute.  But 
ooir  veadingslMwinpf  lost  the  >8aid  ftnrmer  qualities,  hare  lost  also 
thdr  ibniier  authorities?  iot  now  the  caseswseJong,  obscure,  and 
intrioafe,  lullof  dew  6onccitB^  Kker  mdbef  t(i  riddles  than  lectnres» 
a^ch'.whenthiqr ara-^peped  they  vai^sh awi^4l3ctf  unokey-and 
the  laadsefs  are  like ' to  hn wings,  who  ■eemO'tobgjifeiBeer^st  t^eir 
litets,  when  they  ai»  faytnest  frbnr  them,  and  all  their 'studieb  to 
find  nioe  evasi6ns  out  of  the  statute.  By  the  authontj  cf Little 
ton,  anctent i:'eadiDgs  ma^^  be  cited  for  proofe  of  the  law;  but 
.  '•  new 

*  en  added  in  L,  and  M.  and Roh.         |  a  un  home — al  tenant,  L,and  M. 
t  mesme  not  in    I^.  and  M.  or    and  R<^, 
Koh.  §  li  tenant,  not  in  L.  and  M.  or  R9h. 


L. 3. C. 8.  Sect. 482.       Of  Releases.  [280. b. 281. a. 

new  readings  have  not  that  honour,  for  that  they  are  bo  obscure ' 
and  darke. 

« 

''  The  OtthOe  of  West,  a."    Which  is  the  third  chapter. 

*^  The  remainder  over  in  fee**    Here  is  to  be  observed,  that 
although  the  statute  speaketh  of  a  reversion  [a],  yet  by  the  M  34  £.  3.  35. 
authority  of  Littleton  a  remainder  is  within  the  statute.  ^^  3-o6- 

See  the  statute  pf  14  EUz.  cap.  8,  which  provideth  fully  for  ^^^\^ 
him  in  the  remainder.  <l^^  a.  £otTiP»7.* 

6  £.  3. 34. 

*^  Feigned  action^  (feint  action).*'    Feint  is  a  participle  of  the  7  £*  3-  ^Qt  e^. 
French  word/eindrCf  which  is  to  feigne  or  falsely  pretend,  so  ^  \^j^'  ^ 
as  a  feint  actibn  is  a  false  action  (A).  F?lf.filj«7.I). 

ft^tnter,  341. 

**  Had  no  remedie  before  the  statute.'*    [b]  Here  it^tpfMvetii  f^]  W.  3.  cap.  5. 

by  Littleton^  that  if  a  man  maketh  a  lease  fisr  Jife,  iSie  remainder  \^^^  34  ^  3- 

in  fee,  and  tenant  for  life  suffiaeeth  a  xeeovory  by  default,  that  he  1 1  ^  3  ibid?3'i 

in  Ae  renamdar  dkwM  B€t  have  a  formedon  by  the  common  8  £.3. 59. 

law :  for  Littleton  saith,  that  he  hath  not  any  remedy  before  the  F.  N.  B.  317.  D. 

statute.    Neither  is  there  any  such  writ  in  that  case  in  the  7H.7. 13. 
Register,  albeit  m  some  bookes  mention  is  made  of  such  a 
writ. 

Sect.  482. 

D  UT  if  he  in  the  remainder  had  entered  upon  the  tefiantfor  life,  and 
disseised  him,  and  after  the  tenant  enter  upon  him,  and  afier  the 
tenaunt  for  life  by  such  recoverie  lose  by  default  and  die,  now  he  in  the 
remainder  may  well  have  a  writ  of  right  against  him  which  recovers,  be* 
cause  the  mise  shall  bejoyned  only  upon  the  mere  right,  S^x.  Yet  in  this 
case  the  seisin  of  him  in  the  remainder  was  defeated  by  the  entry  of  the 
tenant  for  life.  But  peradventure  some  witl  argue  and  say,  that  hee 
shall  not  have  a  writ  of  right  in  this  case,  for  that  wlien  the  mise  isjoyned, 
it  is  joyned  in  this  manner,  (scilicet)  if  the  tenaunt  hath  more  mere  right 
in  t/ie  land  in  the  manner  as  he  holdeth,  than  the  demandant  liath  in  the 
manner  as  hee  demandeth,  and  for  that  the  seisin  of  the  demandant  was 
defeated  by  the  entry  of  the  tenant  for  term  of  life,  S^c,  then  he  hath  no 
nglU  in  the  manner  as  he  demandeth. 

JJ  ERE  a  disseisin  (B)  gotten  by  wrong,  uid  defeated  by  the  38 £.  3. 3.  tit. 
entrie  of  him  that  right  hath,  is  sufficient  to  maintaine  a  Juris  Utram,  1. 
writ  of  rieht  against  the  recoveror  in  this  case,  for 

[28lTl  ^^^^  *^  ^6  seisin  is  defeated  between  the  lessee  foe 
^   J  life  and  him  in  the  remainder,  yet  having  regard  to  the 

recoveror,  who  is  a  meere  stranger,  and  hath  no  title,  7£.  3. 63. 
it  is  sufficient  against  him.     But  otherwise  it  is  against  the  party  33  £•  3-  37- 

himselie  **^  •^'*-  ^^-  »• 


(A)  FUe&ct.688,4689;/<)r£4tffe(0ntAarcfMiM'adtit«NCtiM 
and  afaUe  actum. 

(B)  disseisin  teems  to  be  hereprinted  by  nuodke  imtead  rf  seisin ;  at  U  toot  the  tortumt 
temn,  which  the  remainder-man  acquired  by  hit  disseuin  of  the  ienaaifor  li^e,  iJuU  enaMed 
him  to  defeat,  in  a  writ  tf  r^fct,  the  recoveror  by  the  de/auU  of  the  tenant  for  l^e. 


281. a.  281. b.]  Of  Releases.       L.3.  C.8.  Sect483. 

himsdfe  that  defeated  the  teidn,  and  the  law  is  propense  to  give 
(Pott  315.  ••)    remedle  to  him  that  right  hath.    And  where  some  have  thought^ 

that  there  is  no  authority  in  law  to  warrant  Littletons  opinion 
herein,  they  are  greatly  mistaken,  for  LUtleUm  hath  good  warrant 
for  all  that  he  hath  written. 

Lands  are  letten  to  ij.  for  life,  the  remainder  to  B,4ot  life,  the 

remainder  to  the  right  heirs  of  A. ;  A.  dieth,  B.  entreth  and 

dieth ;  a  stranger  intrudeth,  the  heire  of  A.  shall  have  a  writ  of 

right  of  the  seisin  which  A.  bad  as  tenant  for  life. 

(Am.  184.  a.  b.)      Lands  are  letten  to  A,  and  B*  and  to  the  heires  of  ^ :  A. 

dyeth ;  a  recovery  is  had  against  B. ;  the  heire  of  A.  sliall  have 
a  writ  of  right  of  the  whole,  for  every  joyntenant  is  seised  per  my 
et  per  Unit. 

if  lands  be  given  in  tayle,  the  remainder  to  ^.  in  fee,  the  donee 

dyeth  without  issue,  his  wife  privement  enseint,  A.  entreth,  the 

issue  is  borne  and  entreth  upon  him  and  djreth  without  issue, 

A*  shall  have  a  writ  of  right  of  the  seisin  which  he  had. 

4  £.  3.  i6»  17.        If  lands  be  given  in  tayle  to  A.  the  remainder  to  his  right 

heires,  A.  dieth  without  issiie,  the  collateral!  heire  of  A,  shall 
have  a  writ  of  right  of  the  seisin  of  A» 
(Ant.  14.  b.  And  so  note  a  diversity  betweene  a  seisin  to  cause  po$temo 

16-  •<)  frairisy  Sfc.  for  there  is  required  a  more  actuall  seisin,  and  a 

40  £.  3. 8.  seisin  to  maintaine  a  writ  of  right.    And  hereby  also  are  the 

3?  aJ:^'        ^*^-^  '^^  ^^  Section  explained. 

^4  E.  4.  94.      7H.5.  4.      iiH.  4.  11. 


^h'k  «'f«  ^  Sect.  483. 

Hob.  73- 106- ) 
(6  Rep.  a4.) 


'T'O  this  it  matf  bee  said,  that  t/iese  words  (mode  et  forma 

prouty  &c.)  m  many  cases  are  words  \^  of  forme  of  plead-  rgSlTl 
ingj  and  not  words  of  substance.  For  if  a  man  bring  a  writ  o/"  [_  i),  J 
entrie  in  casu  proviso,  of  the  alienation  made  by  the  tenwit  in 
dotoer  to  his  disinheritance,  and  counteth  of  the  alienation  made  in  fee, 
and  the  tenant  saith,  that  he  did  not  alien  in  manner  as  the  demandant 
hath  declared,  and  upon  this  they  are  at  issue,  and  it  is  found  by  verdict 
that  the  tenaiU  aliened  in  taile,  or  for  tearme  of  another  man^s  life,  the 
demandant  shall  recover :  yet  the  alienation  was  not  in  tnanner  as  the  de- 
mandant hath  declared,  S^c. 

'V^  HERE  modo  etfbrmd  are  of  the  substance  of  the  issue,  and 

where  but  words  of  forme,  this  diversity  is  to  be  observed. 

[c]  9  H.  6. 1.      [c]  Where  the  issue  taken  goeth  to  the  point  of  the  writ  or  action, 

^  ^  8*  36'        there  modo  eijbrmd  are  but  words  of  forme,  as  here  in  the  case 

f!n.&  ftols.  G.  ^^  ^^  ^^  ^.  ®^^^  *^  c^^  proviso,  and  so  is  the  (8^c.)  well  ex- 
40  iL  3. 6.  *  plained  in  this  Section.  But  otherwise  it  is  when  a  coliaterall 
33  H.  8.  iMue.  point  in  pleading  b  traversed ;  as  if  a  feofiment  be  alleadged  by 
Br.  80.  Vid.  two,  and  this  is  traversed  modo  etformd,  and  it  is  found  the  feoff- 
Sect  sequent.  ^^^^  of  one,  there  modo  etformd  is  materiall.  So  if  a  feoffment 
la  E.  4.  4.  be  pleaded  by  deede,  and  it  is  traversed  absque  hoc  qubdfeqffdvit 
(Doc. Pl».  175.  ^^^  etformd',  upon  this  coliaterall  issue,  modo  etformd  are  so 
>99'  344. 346-  essentiall  as  the  jury  cannot  find  a  feoffment  witliout  deed. 

Sect. 
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Sect.  484. 

A  LSOj  if  there  bee  lard  and  tenant,  and  the  tenant  hold  of  the  lord  by 
fealty  only,  *  and  the  lord  distreine  the  tenafU  for  rent,  and  the 
tenant  brtngetha  writ  of  trespasse  against  his  lord  for  his  cattell  so  taken, 
and  the  lord  plead  that  the  tenant  holds  of  him  bu  fealtie  and  certaine 
rent,  and  for  the  rent  behinde  he  came  to  distreine,  ^c.  and  demand  judge- 
ment qftne  torit  brought  against  Mm,  quare  vi  et  armis.  See.  and  the  other 
saith  that  hee  doth  not  hold  of  him  in  the  manner  as  he  suppose,  and  upon 
this  they  are  at  issue,  and  it  is  found  by  verdict  that  he  hotdeth  of'  him  by 
fealty  onely ;  in  this  case  the  writ  shall  abate,  and  yet  hee  doth  not  Itoid 
of  him  in  the  manner  as  the  lord  hath  said.  For  the  matter  of  the  issue 
ts,  whether  tlie  tenant  holdeth  of  him  or  no ;  for  if  hee  holdeth  of  him, 
although  that  the  lord  distreine  the  tenant  for  other  services  which  he 
ought  not  to  have,  yet  such  writ  of  trespasse  quare  vi  et  armis,  &c.  doth 
not  lie  against  the  lord,  but  shall  abate, 

"  JT  is  found  by  verdict  that  he  holdeth  of  him  hyfedty  onely,"  Vi.  Sect.prcced. 

Here  is  another  diversitie  to  be  observed  :  Hiat  albeit  the  I?/""'  ^^' 
issue  bee  upon  a  collateral!  point,  yet  if  by  the  finding  of  part  of  ^^  e!  4. 7. 
the  issue  it  shall  appenre  to  the  court  that  bo  such  action  lieth  for  8  £.  4. 15. 
the  plaintife  no  more  than  if  the  whole  had  been  found,  there  ao  £.  4. 3. 
modo  etfomid  are  but  words  of  forme,  as  here  in  the  case  which  **  ^  4-  3* 
Littleton  putteth  of  the  lord  and  tenant  appeareth.  (S«.  wTfo?.' 

344*} 
'*  For  the  matter  of  the  issue  is,  tohether  the  tenant  holdeth  of 

him  or  no,  ^-c."  (9 R«P- 33) 

[282T]       Here  it  appeareth,  that  k^  if  the  matter  of  the  issue  ^^'^^  *^'* 
^    J  be  found  it  is  suflBcient.  And  this  rule  holds  in  criminall  ^  iu>u^Abr. 
causes.    Forif^.  be  appealed,  or  indicted  of  murder,  704.708. 
viz,  that  hee  of  malice  prepense  kuled  /.  A,  plendeth  that  he  b.  Sid.  5. 
not  guilty  modo  et  forma,  yet  the  jury  may  find  the  defendant  Hob- 18. 73.  Si. 

fuilty  of  manslaughter  without  malice  prepensed,  because  the  7™ I^\^' 
illing  of  J.  is  the  matter,  and  malice  prepensed  is  but  a  cir*  pi.  Com.  101. 
cumstance.  (9  Rep.  348. 

1  Cfo.  14^  16.    H»¥r.  P.  C.  ^^.) 

In  assise  of  darreine  presentment,  if  the  plamtife  allease  6E.3. 41.  b. 
the  avoydance  of  the  church  by  privation,  and  the  jurie  find  the  ft5  £•  3-  60. 
voydance  by  death,  the  plaintife  shall  have  lud^ent :   for  9  ^7*  3- 
the  manner  of  voydance  is  not  the  title  of  the  plaintife,  but  the  ^  Eo'oa^ 
voydance  is  the  matter.  (Sidiii,  8«.) 

[d]  If  a  gardeine  of  an  hospitall  bring  an  assise  against  the  (Doc.Pia.348.) 
jordinary,  he  pleadeth  that  in  his  visitation  he  deprivd  him  as  M  B  £  3.  70. 
^ordiaarv,  wherejiipon  issue  is  taken,  and  it  is  found  that  he  de-  ^  ^f**^^^ 
l>riyed  him  as  patron,  the  ordinary  shall  have  judgement,  for  the  ^  £.^.34!    . 
deprivation  is  the  substance  of  the  matter.  5  H.  4.  a. 

7  H.  4.  1 1.  Fl.  Com.  9a.  3  Mar.  Dier,  1 16.  '  40  £.  3.  35.  Dier,  9  &  3  Ph.  & 
Iflar.  115.  b.  Trin.  32  Eliz.  Rot.  930.  Wolman'f  case.  41  £.  3.  a8.  34  An.  3. 
30  Ass.  5.  33  £.  3.  Verdict,  47.  33  £.  3. 1.  b.  18  £.  3.  43*  31  £.  3*  Aooount,  58. 
38  Ass.  48.    (3  Roll.  Abr.  704.  719.) 

The 

♦  and  —if,  L.  and  M.  and  Roh, 
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The  lessee  covenant  with  the  lessor  not  to  cut  downe  anj  trees, 
end  bind  himself  in  a  bond  of  forty  pounds  for  performance  of 
covenants,  the  lessee  cut  downe  ten  trees,  the  lessor  brinseth  an 
action  of  debt  upon  the  bond,  and  assigneth  a  breach  that  the 
lessee  cutteth  down  twenty  trees,  whereupon  issue  is  joined,  and 
the  jurv  fimde  that  the  lessee  cut  downe  ten,  judgement  shall  be 
given  ror  thepUuntife ;  for  saffident  matter  of  the  issue  is  found 
tot  the  plaiotife. 

Sect.  485. 

yd  LSO,  in  a  writ  of  trespassefw  baiterie,  or Jbr  goods  carried  away,  if 
"^  the  defendant  pkad  not  gunlty^  in  manner  as  the  plaintife  suppose, 
and  it  is  found  that  the  defendant  %s  guiUie  in  another  towne,  or  at  another 
day  than  the  plaintife  supposes, yet  Me  shall  recover  (Auxy,  *  en  briefe  de 
trespasse  de  oattene,  ou  des  biena  emporta,  ai  le  defendant  plede  de  rien 
culpable,  en  le  manner  come  le  plaintife  suppose,  at  trove  est  que  le 
defendant  est  culpable  en  auter  ville,  ou  a  auter  jour  que  le  plaintife 
suppose,  uncore  il  recovera).  And  f  so  in  many  other  cases  (en  ];  plusors 
auters  cases)  tliese  words,  viz.  in  manner  as  the  demandant  or  the  plaintife 
hath  supposed,  do  not  make  any  §  matter  of  substance  of  the  issue ;  for  in 
a  writ  of  right,  where  the  mise  is  joyned  upon  the  meere  right,  that  is  as 
much  as  to  say,  and  to  such  effect,  viz.  whether  the  tenant  or  demaundant 
hath  more  meere  right  to  the  thing  in  demand. 


i 


1 1  Rep.  5.)       "  7"^  a  unit  of  trespasse  for  batterie,  or  ^for  goods  carried 

■y  Rett.  a.  h.  -S.    ^ »»   <?.« 


7  Rep.  a.  b.  -^   ^^p^y^»»  ^^^ 

r^PU^^oaf^'  Here  LiUleton  speaketh  of  actions  brought  for  things  transi- 
36^.  386!}  torf  •    ^^  which  cases  the  wron^  being  done  in  one  towne,  the 

plaintife  may  uot  only  alle^^e  it  in  another  towne,  as  Littleton 
hei'e  saith*  but  also  in  anoth^  coun^,  and  the  kurors  upon  not 
guilty  pleaded  are  bound  to  find  for  the  plaintire. 
ORon.Abr.336.       Neittier  can  the  assault,  battery,  or  taking  of  goods,  &c.  ai- 
Hob.  103, 104.    ledged  in  another  county,  be  traversed  without  speciall 
Doc.  Pia.  367.     rt*  cause  of  justification  which  extendeth  to  some  cer-  rggSTI 
6 ^p-  77)        taine  place ;  as  if  a  constable  of  a  towne  in  another  I    w    J 
6  Replies'  b.^     coun^  arrest  the  body  of  a  man  that  breaketh  die  peace, 
(Doc.  Pl».  367.    there  ne  may  traverse  the  county  (but  he  must  not  rest  there) 
a  Cro.  45. 37a.    but  all  other  places  saving  in  the  towne  whereof  he  is  constable. 
No^,  57.  And  so  it  is  of  taJclfig  of  goods,  if  the  defendant  justifie  for  da- 

I)oc%U%i  ^  ™^?®  feasant  in  another  county  he  must  traverse  as  before.  But 
(1  Leo.^^  where  the  cause  of  the  justification  is  not  restrained  toa  certaine 
Sid.  934. 394.  place,  that  is  so  locall  as  it  cannot  be  alledged  in  any  other  towne, 
3  Rep.  5a.  b.  as  in  die  cases  before  sUedged,  and  the  like,  then  albeit  the  action 
Do^  vu!  ^  ^  brought  in  a  fomdne  countie,  yet  he  must  alledge  his  justifii- 
oViiLvii^  cation  in  the  county  where  the  action  is  brought.  As  if  a  man  be 
Cro.  El.  99.)       beaten  in  the  county  of  Middlesex,  and  hee  bringeth  his  action  in 

the  countvof  BttciS;.  the  defendant  cannot  pleade  that  the  plaintife 
assaulted  him  in  the  county  of  Mi(/i.  Sfc»  and  traverse  the  county, 

but 

*  en— un,  L.  and  M.  and  Reh,  §  matter — matmer  L.  and  M.  and 

f  so,  not  in  L.  and  M.  or  Roh.  Rob. 

t  myites  added  in  L.  and  M,  and 
Roh, 


»;v. 
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blit  he  most  pleode  his  jiutifioation  in  the  eountjr  of  Buck  for 
that  the  came  of  his  justification  is  good  in  any  place.  And  so 
it  b  ioL  dme  lof  faailentent  of  goods^  and  other  cases  for  tranaitoiy 
things ;  as  lor  isiample: 

In  an  action  upon  the  case  the  jMntift  declared  for  speaking  '^nn.  soElis. 
of  slanderous  woids>  which  is  transitonr,  and  laid  the  words  to  be  }^J^^  ^'' 
spoken  in  Lomlovy  the  defendant  pteaoeid  a  concord  for  speaikuig  ingieben  ud'*^ 
of  words  in  all  the  counties  ai  Euffland,  saving  in  Ixmioth  snd  Jones.    And 
traversed  the  spefding  of  the  wor&  in  London^  the  plaintife  in  herewith 
his  replicktion  denied  the  concord,  wheretmon  die  defendant  de-  "g>^th  a  jndge- 
inurred,aiid  JtidgmentimdveDforthepfilfaKtife.  Forthecourt  ^^rtofSSimcm 
Said,  that  if  dre  oonoord  in  that  case  should  not  be  tramersed,  it  pieas»  Pasch. 
would  follow,  that  by  a  new  and  subtile  invastion  of  pieading,  an  98  Elk.  Rot. 
ancient  principle  in  law  (that  for  transitorie  causes  of  action  the  ^%^- 
plaintife  might  alle^  the  same  in^hltt place  or  cottn^be  would) 
Uiould  be  subverted,  which  ought  not  to  bestiffered ;  and  there^ 
fore  the  judges  of  both  courts  allowed  a  travbrse  upon  a  titt¥s»se 
in  that  case:  andthewisedomeofthe  jadges^ndsa^ofthelaw 
have  alwayes  suppressed  new  and  subtile  inventions  m  derogation 
ofthecdmmonlaw.And*thereforethejudgessayinonebooke[«],  [r]38£.  3. 1. 
We  will  not  change  the  law  whidi  alwayeto  hath  been  used*  And  (1  Cro.  105. 
another  saith  [/],  It  is  better  Uiat  it  be  turned  to  a  default,  than  ^J^^-  7^- 
the  law  should  be  changed,  or  any  innovation  made.  J  Cro^37a  ) 

[/]  9  H.  4. 18.    31  E.  3.    Guger  deliver.  5. 

A  man  did  grant  a  rent,  with  a  new  invented  clause  of  dis- 
tresse,  viz.  that  the  grantee  should  hold  the  distresse  against 
safes  and  pledges ;  and  yet  by  the  whole  court  he  shall  gage 
deliverance,  for  otherwise  by  this  new  invention  all  replevyes 
shall  be  taken  away. 

[*]  See  many  other  new  inventions  in  derogation  of  the  com-  [*]  4a  Aas.  is. 
mon  law  disallowed  by  the  judges,  and  by  the  court  of  parlia-  4  £•  3*  <»•  6* 

ment.  «       ^**\3««.  1. 

,^  Qc  «a.  a    4  H.  4.  ca.  9. 

a  . 

[K]  Where  the  jury  is  bound  to  finde  aswell  locall  things  in  W  Ii.6.  fo.  46, 
many  cases  as  transitory  in  other  counties,  see  at  large  in  my  ^7-  Dowdale't 

^^PortB.  Am.  446. 

37  £.3. 86.     1  Att.  16.     8  Aas.  4.     6  Att.  4.     5  Am.  7*    18  £.  3.  38.    ai  Ass.  8. 

99  Am.  5.  44E.3.  6.  b.  14  H.  4.35.  5  H.  5.  Q.  10  H.  6.  13.  aiH.  6.  51. 
37  H.  6.  9.  7  E.  4.  45.  18  £.  4.  1.  99  E.  4.  19.  13  H.  7.  17.  9  Mar.  Br. 
Attaint  i  04,    10  Eliz.  Dier,  171. 

^  w  * 

f 

By  this  which  hath  beene  said  vou  shall  know  the  law  ajs  it  is 
now  in  use  in  these  cases,  and  the  better  understand  our  [tj  [«]  19  H.  6. 48. 
books,  when  you  shall  reade  them  concerning  as  well  locall  as  ' '  ^'  ^*  '^' . 
.transitory  things,  wherein  you  shall  finde  great  variety  of  opinion  ^  ^  ^  ^'^ ' 
m  our  bookes.  9  H.  6.'o9. 

9 1  H.  6. 97.  14  H.  8.  94.  18  £.  4. 1.  90  H.  6. 9.  34  H.  6. 49.  14  H.  6. 91, 99. 
4H.  6.  13.  33  H.  6. 95.  19  £.4. 19.  98  H.  8.  Dier,  99.  91  E.  4. 19.  80. 
97  H.  8. 19.  19  H.  8. 1.  11  H.  4. 65.  19  H.  8. 6.  (Hoh.  134.  1  Leo.  301.  Cro. 
Car.614.  Cro.Ja.86&)  95H.  8.  Br.  (Doc.  PU.  197.)  ssH.  6.33.  (4R«P-33* 
9  BoU.  Rep.  491.    Post.  303,    1  Leo.  998.) 

<<  If  the  defendant  plead  not  guiUy.'*  This  is  a  good  issue,  if 
the  defendant  committed  nobattery  at  all;  but  regularly  by  the. 
common  law  if  the  defendant  hath  cause  of  justification  or  excuse, 

then 
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then  can  he  not  pleade  not  guilty,  for  then  upon  the  evidence 
it  shall  be  found  against  hiniy  for  oiat  he  confesaeth  the  battery, 
and  upon  that  issue  cannot  justifie  it,  but  he  must  pkade  the 
speciatl  matter,  and  ccmfesse  and  justifie  the  battery. 

The  like  law  is  in  other  cases,  and  dieiefore  this  is  aleaming 
necessary  to  be  knowne,  for  that  the  losse  of  most  causes  depend* 
eth  thereupon.  As  if  in  battery  the  defendant  may  justifie  the 
same  to  be  done  of  the  plaintife's  own  assault,  he  must  pleade  it 
specially,  and  must  not  pleade  the  generall  issue,  and  so  of 
the  like.  In  trespasse  of  breaking  his  close,  upon  not 
guilty  ts*  he  cannot  give  in  evidence,  that  the  beasts  1^28371 
came  thorow  the  plaintife's  hedge,  whidi  he  ought  ^  i  a,  J 
keep,  nor  upon  the  generall  issue  justifie  by  reason  of 
a  rent-charge,  common,  or  the  like. 

In  detinue  die  defendant  pleadeth  nan  deUnHf  he  cannot  give 
in  evidence  that  the  goods  were  pawned  to  htm  for  money,  and 
that  it  is  not  paid,  but  must  pleade  it ;  but  he  may  give  m  evi- 
dence a  gift  irom  the  plaintife,  for  that  proveth  he  detaineth  not 
the  plaintife's  goods, 
[if]  13  H.  8. 1.  [d]  So  in  an  action  of  waste,  upon  the  plea  nul  toast  fait  y  he 
19  £.  3-  n»y  give  in  evidence  any  thing  that  proveth  it  no  waste,  as  by 

^*K  ^*  tempest,  by  lightening,  by  enemies,  and  the  like ;  but  he  cannot 

Wast.  39.  P^^  ^^  evidence  justifiable  waste,  as  to  repair&the  bu>use,  or  the 

je]  10  Etix.         Hke.  [e]  If  one  doth  waste,  and  before  the  action  brought  the 
bier»  376.  lessee  repaireth  it,  and  after  the  lessor  bringeth  an  action  of  waste, 

3Mar.Dier.3i3.  ^^^  the  lessee  pleade  quibd  nan  fecit  Tostum,  he  cannot  give  in 

evidence  the  especiall  matter. 
(1  Sid.  450.  If  two  men  be  bound  in  a  bond  jointly,  and  the  one  is  sued 

l)oc.  Pla.  198.)  alone,  he  may  plead  this  matter  in  abatement  of  the  writ;  but  he 

cannot  plead  nan  est  factum,  for  it  is  his  deed,  though  it  be  not 
[/]  Lib.  5.         his  sole  deed,    [f]  See  in  Whdpdale'%  case,  where  a  man  may 
fo.  119.  Wbelp.  safely  plead  nan  estfactum^  and  where  not,  and  the  former  books 
dake'i  caae.         ^^  ^^^  ^^  ^^  matter  well  reconciled. 
7  £.  4.  5. 

7  £.  6.  Br.  non  estiaci.  14.      1  H.  7. 15.      14  H.  8.  38.     PI.  Com.  Dive  and 
Man  case,    g^  H.  8.  Dier,  ^.    3  Mar.  Dier,  1 13.    1  Elis.  Di.  167. 

M  iM,  10  H.8.  [g]  Upon  jTfen^  adminutraxnt  pleaded  by  an  executour,  et  issint 

k!^  *"  ^'*^'^  *^^  motn^;^  if  it  be  proved  that  he  hath  goods  in  his  hands 

Mkii.  6£  6.  which  were  the  testatour's,  he  may  give  in  evi£nce  that  he  hath 

in  com.  banco,  p^id  to  that  value  of  his  owne  mony,  and  need  not  plead  it  spe- 

Bendloei.  dally  (l  )• 

7  H.  6-  9. 

0  H.  7.  10.      34  £.  3.      l>roit.  39.      9  £.  3*  3«*      8  E.  3.  34.      33  E-  3-  Verd. 

18  H.  6. 34.    39  H.  6.  38.    18  £.3, 19.    Pi.  Com.  81. 173.    3i  H.7.76.   i6KieIw. 

3  lE.  4. 11 .   33  E.  4»45.   13  H.  7. 13.   Staundf.  PI.  Cor.  15.  33  .iss.  55.    37  H.  6, 31 . 

(Poc.  Pla.  198.    Ant.  337.  a.    Hob.  174.    Pott  303,  b.) 

In  an  assise,  if  the  tenant  plead  nul  tort  nul  dUseisiny  he  can- 
not give  in  evidence  a  release  after  the  disseism ;  but  a  release 
before  the  disseisin  he  may,  for  then  there  is  no  disseisin  upon 
the  matter. 

In 


(1)  Yet  if  the  matter  he  pleaded  speckUyy  that  is  not  cause  af  demurrer , 
though  it  amounts  ta  the  general  issue,  because  it  has  no  colour  of  matter 
in  knoi  as  toas  adjudged  by  justice  Walmesley.    Hob,  137.    Lord  Nott.  MSS. 

—[Note  245.J 


L»3.  C.8.  Sect.485,  Of  Releases,  [283.a. 

In  a  mt  of  right,  if  the  tenant  jo3me  the  mise  upon  the  oi^re 
rigfaty  he  cannot  eive  in  evidence  a  coUaterall  warranty ;  for  he 
hitth  not  any  right  by  it,  and  therefore  it  ought  to  have  been 
pleaded. 

Of  this  leamingyou  shall  reade  plentifully  in  our  bookes,  and 
in  my  Reports.  Tnis  little  taste  shall  here  suffice  to  mdce  the 
reader  capable  of  the  rest.  Regularly  whensoever  a  man  doth 
any  thin^  by  force  of  a  warrant  or  authority,  he  must  plead  it. 

But  all  that  hath  been  said  must  be  under  two  cautions :  first, 
that  whensoever  a  man  cannot  have  advantage  of  the  special! 
matter  by  way  of  pleading,  there  he  shall  take  advantage  of  it 
in  the  evidence.  For  example,  tlie  rule  of  law  is,  that  a  man 
cannot  justifie  in  the  killing  or  death  of  a  man ;  and  therefore  in 
that  case  he  shall  be  received  to  give  the  especiall  matter  in 
evidence,  as  that  it  was  se  de/enaendoy  or  in  defence  of  his 
house  in  the  night  against  theeves  and  robbers,  or  the  like. 

Secondly,  that  in  any  action  upon  the  case,  trespasse,  battery,  7  J>*  c».  6- 
or  of  false  imprisonment  against  any  justice  of  peace,  maior,  or 
bailife  of  citv  or  towne  corporate,  headborough,  port-reve,  con- 
stable, tithingman,  collector  of  subsidy  or  fifteen,  in  any  his 
majestv's  courts  in  Westminster^  or  elsewhere,  concerning  any 
thing  by  any  of  them  done  by  reason  of  any  of  their  offices 
aforesaid,  and  all  other  in  their  aide,  or  assistance,  or  by  their 
commandement,  &c.  they  may  pleade  the  generall  issue,  and 
give  the  spedall  matter  for  tneir  excuse  or  justification  in 
evidence. 

In  an  action  of  trespasse  or  other  suit  against  any  person  for  93  H.  8.  ca.  5. 
taking  of  any  distresse  or  other  act  doing  by  force  ot  the  com- 
mission of  sewers,  the  defendant  in  any  such  action  shall  and 
may  make  avowry,  conusance,  or  justification  generally,  that  it 
was  done  by  authority  of  the  commission  of  sewers  for  lotte  or 
taxe  assessed  by  that  commission,  &c.  and  the  plaintife  shall  reply 
he  did  it  of  his  own  wrong  without  such  cause.  And  both 
these  acts  were  made  for  avoiding  of  prolixity  and  captiousnesse 
of  i^eading,  tending  to  the  great  charge  and  danger  of  officers 
ana  ministers  of  justice,  &c.  Evidence,  mden^.  This  word  in 
legall  understanmng  doth  aot  only  containe  matters  of  record, 
as  letters  patents,  fines,  recoveries,  inrolments,  and  the  like,  and 
writings  under  seale,  as  charters  and  deeds,  and  other  writings 
without  seale,  as  court  rolles,  accounts,  and  the  like,  which  are 
caUed  evidences,  instrumental  but  in  a  larger  sense  it  containeth 
also  testimoniay  the  testimony  of  witnesses,  and  other  proofes  to 
be  produced  and  given  to  a  jury,  for  the  finding  of  any  issue 
joined  betweene  the  parties.  And  it  is  called  evidence,  hiecause 
thereby  the  point  in  issue  is  to  be  made  evident  to  tlie  juiy. 
Probationes  debent  esse  evidentes  (id  est)  perspictue  et  faciles 
intdligi.     But  let  us  now  retume  to  Liitleton» 

"  Or  at  another  day  than  the  plaintife  simposes,''    [h]  As  if  the  [A]  19  H.  6. 47. 

tre^>asse  were  done  the  fourth  of  May,  and  the  plaintife  alledgeth  5  £•  4-  5- 

the  same  to  be  done  the  fifth  of  May,  or  the  first  of  May,  when  ?^^*  j^  ^ 

no  trespasse  was  done ;  yet  if  upon  the  evidence  it  falfeth  out  \  Cro.6oi.  514, 

that  the  trespasse  was  done  before  the  action  brought,  it  suf-  515.  aa8,  ttft9. 

ficeth :  and  Uus  is  warranted  by  Littleton^  who  speaketh  in-  a  Cio^oa. 

definitely,  that  the  jury  may  find  the  defendant  guilty  at  another  ^'  ^' 
day  than  the  plaintife  supposeth. 

Vol.  II.  Ex  *•  And 


283.  b.]  Of  Releases,        L.  3.  C.  8. Sect. 486, 487. 

**  And  to  such  effhct.*'    Here  is  to  be  observed,  that 
the  law  of  EngUmd  respecteth  the  i^  effect  and  sub*  r2837i 
stauce  of  the  matter,  andnot  every  nicetj  of  formeor  I    5,  J 
circumstance :  Qid  haret  in  liiera^  haret  in  cortice^  et 
apices  Juris  nam  sunt  jura. 


Sect.  486. 

j4  LSO,  if  a  man  be  disseised^  and  the  disseisor  di/eth  seised j  Sfc.  and  Ids 
Sonne  and  heire  is  in  by  discent,  and  the  disseisee  enter  upon  the  heire 
of  the  disseisor,  which  entrie  is  a  ^sseisin^  S^c.  if  the  heire  bring  an  assise, 
or  a  writ  *  of  entrie  in  nature  of  an  assise,  hee  shall  recover. 


A  ND  the  reason  hereof  is,  for  that  in  the  writ  of  right  men- 
tioned  in  the  next  Section,  the  charge  of  the  grand  assise 
upon  their  oath  is  upon  the  meere  right,  and  not  upon  the 
possession. 


Sect.  487. 

D  UT  if  the  heyre  bring  a  writ  of  right  against  the  disseisee,  he  shall 
bee  barred,  for  that  when  the  graund  assise  is  swome,  their  oath  is 
upon  the  meere  right ,  and  not  upon  the  possession.  For  if  the  heyre  of 
the  disseisor  sue  an  assise  of  novel  disseisin^  (car  si  llieire  le  disseisor 
t  suist  un  assise  de  novel  disseisin),  or  a  writ  of  entrie  in  nature  of  an 
assise,  and  recoixrs  against  the  disseisee,  and  sueth  execution,  yet  may  the 
disseisee  have  a  writ  of  entrie  tit  the  per  against  kim,  for  the  diueism 
made  to  him  by  his  father,  or  he  may  nave  ag^nst  the  heire  a  writ  of 
right. 

(Ant  ft56.  a.)     «  pQR  if  the  heyre  of  the  disseisor,  ^.^  Here  is  a  diversitr  to 

be  observed  concerning  that  which  hath  been  said,  when 
the  possession  shall  draw  the  right  of  the  land  to  it,  and  when 

6  £.  3. 7.  not.    And  therefore  when  the  possession  is  first,  and  then  a  right 

commeth  thereunto,  the  entry  of  him  that  hath  rieht  to  the  pos- 
session shall  gaine  also  die  right  which,  as  before  it  appearetn  in 
those  cases  there  put,  followeth  the  possession,  and  the  right  of 

Vid.  Sect.  447.  possession  drawetn  the  right  uinto  it;  but  when  the  ri^ht  is  first, 
and  then  the  possession  commeth  to  the  right,  albeit  the  posses- 
sion be  defeated,  (as  here  in  Littleton's  case  it  is  by  the  heire  of 
the  disseisor,)  yet  the  right  of  the  disseisee  remaineth. 


5  Ass.  1.  **  A  vjrit  tf  entrie  in  iheper.'*    A.  dveth  seised,  and  die  land 

10  Asa.  ]  6.        descended!  to  B.  his  sdmie;  before  ne  entreth  toi  estranger 

abateth  and  dyedi  seised,  B.  entreth,  against  vdiom  diebeire  of 

the 

*  tf  entrie  in  nature  of  an  assise,  he    in  L.  and  M.  or  Roh.  but  in  both 
shall  recover.    But  if  the  heir  bring    MSS. 
(the  beginning  of  next  Section)  not        t  sui8t«— porta,  L*  and  M.  and  Boh. 


L.3.e.8.  Sect.  488-89-90.  Of  Releases.  [284.  a.  284.  b. 

the  abator  recovereth  in  an  assise,  B,  may  hare  a  writ 

[2847]  ^^^f^ori  f9^  (Tancesiery  and  recover  the  land  against 
^   J  him.    And  if  the  disseisin  had  beene  done  to  A.  &c. 
^  then  after  the  recovery  in  the  assise,  B.  should  have 
had  a  writ  of  cTUrie  in  the  per,  because  the  heyre  that  is  in  by 
discent  is  in  the  per. 


Seqt.  488. 

D  UTifthe  heire  ought  to  recover  against'tke  disseisee  inthe  case  afore 
said  by  a  writ  of  right,  then  all  his  right  should  be  cleerely  taken 
away,  for  that  judgement  finall  shall  bee  given  against  him,  which  should 
bee  against  reason  where  the  disseisee  hath  the  more  meere  right* 

4 

**  JUDG  ME  N  TJinaUS  The  forme  whereof  you  shall  see 
^  inthe  last  Section  of  this  chapter. 

**  Which  should  he  against  reason.**    Argmnentum  ab  tmNMi-  Vid.  Sect  87. 

^oenienti*  fS*  «.  ^^^  u\ 

(Pott  995.  b.) 


Sect  489* 

j^  ND  know  {mu  sonne)  that  in  a  writ  of  right,  after  thefoure  knights 
have  chosen  tne  ^and  assise,  then  he  hath  no  greater  delay  than  in  a 
writ  of  formedon,  after  the  parties  be  (U  issue,  Sfc.    And  if  the  mise  bee 
joynm  upon  battaUe,  then  he  hath  lesser  delay. 

«   T^A  TTA IL  E."    See  for  this  word  in  the  last  Section  of  (Port.  S94.  l>.) 
this  chapter. 

''  IstuMt  tfc.**    Or  demurrer^  which  is  an  issue  in  law.  (5  Rep- 104*) 


Sect.  490.  <!^J^x 

j^ LSO, a  releaseofaU  the  right,  l^c.  in  some  case  isgood,made  to  him 
^  which  is  mppoeA  tenant  in  law,  albeit  he  hath  nothing  in  the  tene- 
ments. As  in  a  pnecipe  qu6d  iteddat,  if  the  tenant  alien  the  land 
I^84T]  hanmig  the  writ,  and  after  the  demandant  releaseth  i^  to  him 
•  b.  J  ^^  A»  right,  tfc.  this  release  is  good,  for  that  he  is  supposed  to  be 
tenant  by  the  suit  of  the  demandant,  and  yet  hee  hath  nothing  in 
the  land  at  the  time  of  the  release  made. 

Sect. 


284. b.]  Of  Releases.     L.  3.  C.  8.  Sect. 49f ,  492. 


Sect.  491. 

TN  the  same  manner  it  is  if  in  a  prsBcipe  qu6d  reddat  the  tenant  vouch, 

and  the  vouchee  enters  into  warranty,  if  afterward  the  demandant 

release  to  the  vouchee  all  his  right  ^,  this  ts  good  enough,  for  that  the 

vouchee  after  he  hath  entred  into  warranty,  is  tenant  in  law  to  the  de- 

mandant%&!c. 

TJ  E  R  £  it  doth  appeare,  that  there  is  a  tenant  in  deed  and  a 

tenant  in  law,  and  Littleton  in  this  and  the  next  Section 

|>]  10  E.  4.  13.  putteth  two  examples  of  tenants  in  law,  viz.  [h]  the  tenant  to  a 

1 3  Am.  41 .  pracipe  after  alienation,  and  of  the  vouchee,  whereof  somewhat 
II  £."3.  «^i*.        *»ath  been  said  before. 

as  e!  3.  40*  And  it  is  observable,  that  Littleton  saith,  that  in  both  cases 

38  £.  3. 10. 11.  hee  is  tenant  in  law  to  the  demandant,  and  yet  he  hath  nothing 
7  £.3. 6.  in  the  land.  And  therefore  if  after  the  vouchee  hath  entered 
tit  Rttceit.  ^"^  warranty,  and  become  tenant  in  law,  an  ancestor  collateral! 
34  E.  3.  o^  ^^  demandant  releaseth  to  the  vouchee  with  warranty,  he 
tit.  Resceit  shall  not  plead  this  against  the  demandant,  for  that  the  rdease 
9  E.  4. 16.  by  the  estranger  b  voide,  which,  besides  the  authorities  before 

39  H.  6. 40.  vouched,  appeareth  by  Littleton  himselfe*;  for  he  saith,  that 
8H.%  5.^  he  is  tenant  in  law  to  the  demandant,  whereby  he  excludeth 
30  Aat.  3.  that  he  is  tenant  in  reiqpect  of  any  estranger. 

14  £.  3. 

Procedendo,  4.   9  £.^3. 17.    33  E.  3.    Qiuure  Imp.  3  Dyer.    17  Elix.  341.    Sect.  447. 
*  Vi.  devant  Sect.  447.    (Ante  865.  b.  S73.  a.) 


Sect.  492- 

j^  LSOj  as  to  releases  of  actions,  realls  and  personals,  it  is  thus.  Some 
actions  are  mixt  in  the  realty  and  in  the  personalty :  as  an  action 
of  wast  sued  against  tenant  for  Itife ;  this  action  is  in  the  realtie  (cest 
action  est  i  en  le  realtie)^  because  the  place  wasted  shall  be  recovered ; 
and  also  in  the  personaltie,  because  treble  damages  shall  be  recovered  for 
the  wrongfull  waste  (pur  le  ||  tortious  wast)  done  by  the  tenant ;  and 
therrfore  m  this  action  a  release  of  actions  reals  is  a  good  plea  in  bar,  and 
so  is  a  release  of  actions  personals. 

Glan.Ii.i.cft.i.  7^0  TA9  there  be  two  kind  of  actions,  viz,  one  that  concern 

Bract,  li.  3.  ▼  jjjg  pleas  of  the  cro  wne,  placita  corona,  or  placita  crimimdia ; 

Brit  fo.  71.  another  that  conceme  common  pleas,  placUa  communia,  seu 

Flet.  Ji.  1 . '  civUia.  Of  that  which  concemeth  pleas  or  the  crowne,  Littleton 

ca.  15  &  16.  speaketh  hereafter  in  this  chapter.  Of  actions  concerning  com- 

Mir.ca.3.$i.  |qqq  pleas,  Littleton  speaketn  in  this  place.     And  these  are 

fTcT^li?  i.'ca!  I    •^^c  ^<^ld  (^'  ^  ^  say),  reall,  perwHiall,  and  mixt.  Placitorum 
'   *   '    '   *  aUud 

*  8fc,  added  L.  and  M.  and  Roh.         ||  tortious  wast — tort  et  wast,  £.  and 
s    t  SfC*  not  in  L.  and  M.  or  Roh.        M.  and  Roh, 
X  en  not  in  L.  and  M,  or  Roh, 


L.3.  C.8.  Sect. 492.      Of  Releases.         [284.  b.  285.  a. 

QUud^strnde^aUudreaU^dlittdrnixtum.  Or,  Actionum  (lo.  4S4.) 
28571  9^^^^  ^'^^  i^  ^^  ^^^9  atuedam  in  personam,  et  quce- 


0 


I  dkm  miaAa.    And  generally,  actio  is  defined,  [t]  Actio  [»]  Vide  Sect. 


fitAi7  o/itid  erf  ^tf^m  jus  prosequendi  in  judicio  quod  144«  j^'^J** 
<tfi  debetur.    Or,  Action  n'est  auter  chose  que  loyaUdemanae  de  Fietolub  fai^ 
wn  rfro«*.  Mirror,  c.  a.  §  i ! 

[A:]  And  by  the  release  of  all  lurtions,  causes  of  action  be  re-  m  Lib.  8. 151. 
leased ;  but  within  a  submission  of  all  actions  to  arbitrement  Altham's  case, 
causes  of  action  are  not  contained.  36  H.8.Dicr,67. 

Vide  36  H.  6.  8.      Vide  4a  B.  3.  m,  23.      (5  Rep.  8.  a.  103.  77.  b.) 

*^  Tenant  for  life**  And  so  it  is  if  it  be  brought  against  tenant 
for  veares,  because  it  agreeth  with  the  reason  of  Littleton  here 
rendred,  viz,  that  the  place  wasted  shall  be  recovered^  and  there« 
fore  soundeth  in  the  realty.  -  (Cro.  Car.  i7i.> 

**  Also  in  the  personaltie,  because  treble  damages  shall  bee  reco^ 
f)ered"  which  doe  sound  in  the  personaltie.  "Wherefore  Zf^/^o» 
condudeth,  that  in  an  action  mixt  a  release  of  all  actions  reals 
is  a  good  barre,  and  so  is  a  release  of  all  actions  personals. 

And  here  is  to  be  observed  a  diversity  betweene  the  act  of  the 
party,  and  an  act  in  law ;  for  a  man  by  his  owne  act  cannot  alter 
the  nature  of  his  action :  and  therefore  if  the  lessee  for  life  or 
lessee  for  yemres  doe  waste,  now  is  an  action  of  waste  given  to 
the  lessor^  wherein  he  shall  recover  two  things,  viz,  the  place 
wasted,  and  treble  damaged :  in  this  case  if  the  lessor  release  all 
actions  realls,  he  shall  not  have  an  action  of  waste  in  the  person- 
alty only ;  and  if  he  release  all  actions  personals,  he  shall  not 
have  an  action  of  waste  in  the  realty  only. 

[2]  And  so  it  is  if  the  lessee  doth  waste,  and  after  surrendreth  [C]  19  H.  6. 66. 
to  the  lessor  his  estate,  and  the  lessor  accept  thereof,  the  lessor  >4  H.  9. 14. 
shall  not  have  an  action  of  waste.  *  iR.a.Wast.9g-. 

But  by  act  in  law  the  nature  of  the  action  may  be  changed ;  as  ^^  n'  3'  ^^ 
if  a  man  make  a  lease  p«r  terme  d* auter  vie,  and  the  lessee  doth  Br.  Waste, 
waste,  and  then  cesti/  que  vie  dyeth,  an  action  of  waste  shall  lye  for  ^5  ^p*  75- 
damages  only  because  the  other  is  determined  by  act  in  law.        v^<'7>  >  ^^•)' 

And  againe,  hereupon  is  another  diversity  to  faie  observed,  that 
in  case  when  an  action  is  well  beeun,  and  part  of  the  action  de- 
termineth  by  act  in  law,  and  yet  the  like  action  for  the  residue  is 
given,  there  the  writ  shaJl  not  abate,  bi|t  proceed.    But  where  by  1 1  H.  6. 43, 
the  determination  of  part  the  like  action  remaineth  not  for  the  9  ^  4*  50. 
residue,  there  the  action  well  commenced  shall  abate.    As  if  an  ^4  ^  3*  7^- 
action  of  waste  be  brought  against  tenant  jpur  terme  d*auter  vie,  *  n  ^'     " 
and  hanging  the  writ  cest^  que  vie  dyeth,  the  writ  shall  not  abate,  /y  liep.  77. 
but  the  plamtife  shall  recover  damages  only,  because  if  cesty  que  80.  a.) 
vie  had  died  before  any  action  brought,  the  lessor  mightliave  an  (Sid.  61.  Hob. 
action  of  waste  for  the  damages.    So  if  an  ejectione  Jimue  be  3^^*) 
brought,  and  the  terme  incurreth  hanging  the*  action,  yet  the 
action  shall  proceed  for  damages  only,  because  an  ejectione  doth 
lye  after  the  terme  for  damages  only.   But  if  tenant  pur  auter  vie 
bring  an  assise,  and  cesty  que  vie  dyeih  hanging  the  writ,  albeit 
the  writ  were  well  commenced,  yet  the  writ  shall  abate,  because 
no  assise  can  be  maintainable  for  damages  only. 

So  if  an  action  of  waste  be  brought  by  baron  and  fern  in  re-  a  H.  4.  aa. 
mainder,  in  especiall  tayle,  and  hangmg  the  writ  the  wife  dieth  ^?'^' . 

(Ant.  53.  b.       Flo.  18.  b.)     •  34  H.  6. 10.      9  £.  4.  39.       14  H.  7.  31.      18  S.  3. 
Scire  facua,  10.      (Wm.  Jones,  915.      Cro.  Car.  171.    5  Rep.  48.  b.) 

E  E  3  without 


285.  a*  285. b.]         Of  Releases.      L.3.  C.8.  Sect. 493. 

tdduHit  11806)  the  writ  thall  aiMte,  beauM  every  kind  of  action 
of  waste  miut  be  ad  esikigredaiionenu 

If  a  writ  of  annuity  be  broofiht,  and  the  anniiity  determineth 
hai^tng  the  writ)  the  writ  faileUi  for  ever,  because  no  like  action 
canoe  maintained  for  the  arrerages  onl j,  but  for  the  amraity  and 
arrerages. 

But  whiere  damages  only  are  to  be  recoreredp  there  abeitby 

act  in  law  the  like  action  lyeth  not  afterwards^  yet  tiie  action 

[mj  saR.  ft.      wcdl  commenced  shall  proceed;  {«]  as  if  a  conspiracy  be  brought 

ftP^'^^'       against  two^  and  one  of  them  dyeth  hanging  the  writ,  it  sbdl 

rDoct^Piiu47)  proceed. 

(Kaj.  i8o,  aiid  And  in  an  assise  of  fievc/  duieuuit  a  writ  of  annuityp  ^uare  «m- 
176.  S.  C.)  pedii,  and  other  mixt  actioDS  (i),  a  release  of  actions  real  is  a 
(1  SauQ.  998.     gpod  plea,  and  so  it  is  of  a  rel^ue  of  actions  personal. 

1  Vent  IS  &  13.    tt  H.  4. 13.    9  H.  6.  57.    Mo.  133.  contn.)    30  H.  4.  Bure,59. 
(ft  Roll.  Abr.  41 1.    9  Co.  68.  a.    Ant  197.  U.) 

But  if  three  joyntenants  be  disseised,  and  they  annaigne  an 
assise^  and  one  of  them  release  to  the  disseisor  all  actions  perso-* 
nals,  this  shall  barre  him,  but  it  shall  not  barre  the  other  plamtife ; 
for  having  regard  to  them  the  realty  shall  bee preferreo,  ei  ornne 
[i»]  30  H.  6.  uba  ntajus  trMtadse  tnimu  dignutn.    [n]  And  m  a  writ  of  ward 
supn.  brought  by  two,  the  release  oif  the  one  shall  not  grieve  the  oCher, 

^  £  ^  n  %        ^^^  enure  to  his  benefit,  for  he  shall  recover  the  whole  ward, 
^H.li's;!*  «»d  hold  his  companion  out. 
(Doc  PU.  47.        But  here  a  diveraty  is  to  be  observed  betweene  reall 
301.)  actions,  wherein  damages  are  to  bee  t^  recovered  at  1128571 

(W.  Jones,  915.  |]|e  common  law,  as  in  an  assise,  &c.  and  reall  actions  {  k  J 
contra.)  where  damages  are  not  to  be  recovered  by  the  comoum 

[p\  Merton»  law,  butare  given  by  the  [0]  stttute,  for  there  a  release  of  all 
oHp.  1.  in  dower,  actions  personals  is  no  barre,  as  in  the  writ  of  dower,  tnirie  nor 
Qloc  cap.  I.       disseisin  in  le  per^  Sfc*  nwrd'andf  uielf  ^c* 


(5»ep.97.)  ♦Sect.  493. 

< 

y^  ND  in  a  quare  impedit  a  release  of  actions  personak  is  a  goodpka, 
and  so  is  a  release  of  actions  reals,  per  Martin,  quod  Aiit  concessum. 
Hill.  9  H.  6.  fol.  67. 

9  H.  6. 57.         'p  H I S  is  an  addition  to  Littleton,  which  although  it  be  law,  and 
99  H.  e.  97.  b.     A   ^jie  booke  truly  cited,  yet  I  passe  it  over.    But  yet  note  by 

the  way,  that  a  release  of  actions  personals  is  also  a  good  barre 
in  a  quare  impedit,  because  it  is  an  action  mixt. 

Sect. 

*  Tliis  Section  is  not  in  L.  and  M.  or  Roh. 


(1)  5  Car.  B.  R.  Sir  John  Bodvill's  case.  Resolved  contra;  scilicet,  thai 
it  was  a  mere  personal  action,  and  not  mixt ;  et  ideo,  annuity  in  Wtdesbu  bSl 
lies  xodl;  inhere,  if  it  had  been  mixt,  the  action  ought  to  hofoe  been  brongnt  bg 
original,  per  34  H.  8.  ca.  a6.  upon  argument  by  8ke  court  on  error  brought^ 
Cro,  170.    L.  Nott.  MSS.*-(Note  346.] 


L.  3.  C.  8.  Sect.  494.        Of  Releases.  [285.  b. 


Sect.  494. 

TN  the  same  manner  it  is  in  an  assise  of  novel  disseisin,  for  that  it  is 
mixt  in  the  realtie  and  in  the  personaltie.  But  if  such  an  assise  bee 
arraigned  against  the  disseisor  and  the  tenant^  the  disseisor  may  well  plead 
a  release  of  actions  personals  to  barre  the  assise,  but  not  a  release  of*  actions 
reals,  for  Tione  shall  plead  a  release  of  actions  reals  in  an  assise  but  the 
tenant. 


«  frilE  disseisor  may  toeUpka^y  Sfc"  (Post.  303.  k) 

Nota,  evenr  man  shall  plead  such  pleas  as  are  proper  for  (\  ^^!:  ^P* 
him,  md  apt  for  his  defence  to  be  pleaded,    [q]  As  a  disseisor  /^Qt/iso.  b.) 
that  hath  nothing  in  the  land  may  pleade  a  release  of  actions  (Hob.  103.) 
personals,  because  damages  are  to  be  recovered  against  him,  and  [q]  1 1  Ass.  9. 
therefore  for  his  defence  hee  may  plead  it;  but  a  release  of  i8£.  3.3.  as, 
actions  reals  he  cannot  plead  (1),  because  he  hath  no  estate  in  Sllarehnp  161. 
the  land,  and  none  shall  plead  a  release  of  actions  reals  in  an  ^^  ^  ^' 
assise,  but  the  tenant  of  tne  land.    Et  sic  de  atteris.    But  the  p  e.  3.  6. 
tenant  in  an  assise  shall  plead  a  release  of  actions  ]>ersonals  to  39  ^  3*  3o* 
the  disseisor,  for  that  plea  proveth  that  the  plaintife  hath  no  ^^  ^  3*  ^* 
cause  of  action  against  nim.  ^^^  a.^(^a» 

imp.  44.  38  E.  3.  30,  31.  5  E.  3.  36.  31  E.  3.  16, 17*  5  H.  7.  34.  8  H.  5. 14. 
33  H.  6. 38, 39.  1 H.  7: 34.  37  £.  3. 81.  33  H.  6.  15.  b.  17  Ass.  35.  3  H.  7.  14. 
13H.  8.  13, 14.  44B.8-13*  46£.  3.13.  i6£.4-U.  94E.3.  34.  4E.4.18. 
7  H.  4.  34.  3  B.  3.  Eocumbeat,  4.  33  £•  3.  Quare  imp.  194.  (8  Rep.  151,  b.) 
(Sect.  378.)    13  U.  4.  9.  a.    (7  Rep.  36.  a.) 

If  the  disseise  release  to  the  disseisor  all  actions  reals,  and  (Sect  471.) 
the  disseisor  maketh  a  feoffement  in  fee,  and  an  assise  is  brought 
against  them,  the  feoffee  shall  not  plead  the  release  to  the  cus- 
seisor,  for  that  he  is  not  privie  to  the  release^  for  a  release  of  (10  Rep.  51.  b<} 
actions  shall  only  extend  to  privies. 

If  a  disseisor  make  a  lease  for  life,  the  remainder  in  fee,  and 
the  disseisee  release  all  actions  to  the  tenant  for  life,  after  the 
death  of  tenant  for  life,  he  in  the  remunder  shall  not  plead  the 
said  release. 

If  the  disseisee  release  all  actions  to  the  disseisor,  and  die, 
this  doth  barre  him  but  for  his  life,  for  after  his  decease  hb 
heire  shall  have  an  action,  [r]  as  some  have  said.    And  hereby  [r]  19  H.  6. 
may  appeare  a  manifest  diversity  between  a  release  of  a  right,  ^3-^* 
and  a  release  of  actions.  -  ^      P*  *^**^ 

Sect. 


(1)  Hob.  163.  accord,  "whether  the  action  be  brought  against  the  disseisor 
only^  or  against  him  and  the  tenant;  but  if  the  same  person  be  disseisor  and 
tenant,  then  he  may  plead  a  release  of  actions  real.  L.  Nott.  MSS.— 
[Note  347.] 


E  E  4 


386.a.286.b.]    Of  Releases.     L. 3. C. 8. Sect 495, 496. 


(8  Bftp.  140.)  KT  Sect.  495.  p86.1 

ALSO,  in  such  actions  reals  which  ought  to  be  sued  against  the  temaU 
of  the  freehold,  if  the  tenant  hath  a  release  of  actions  reals  from  the 
demandant  made  unto  him  before  the  writ  purchased,  and  he  plead  this, 
it  is  a  good  plea  for  the  demandant  to  stuj,  that  hee  which  plead  the  plea 
had  nothing  in  tie  freehold  at  the  time  of  the  rdease  made,  for  then  he  had 
no  cause  to  have  an  action  reall  against  him. 

(8Bq>.  i$i.b.)  'PHIS  is  evident  enough  by  that  which  hath  beene  said,  that 

a  release  of  all  actions  reals  must  bee  made  to  him  that  is 
tenant  of  the  land,  because  a  reall  action  must  be  brought 
against  such  a  tenanL 


Sect.  496- 

ydLSO,  in  such  case  where  a  man  may  enter  into  lands  or  tenements, 

and  also  may  have  an  action  reall  for  this,  which  is  given  by  the 

law  against  the  tenant^ ;  if  in  this  case  the  demandant  releaseth  to  the 

tenant  all  manner  of  actions  reals,  yet  this  shall  not  take  the  demandant 

from  his  enirie,  but  the  demandant  may  well  enter  notwithstanding  such 

release,  for  that  nothing  is  released  but  the  action,  Ifc. 

(8Bq>.  159.)      **  TifA  Y  enter,**    Here  it  wpgeuedh,  that  where  a  man  may 

enter,  a  release  of  all  actions  doth  not  barre  him  of  his 

right,  because  he  hath  another  remedy,  w.  to  enter.   And  this  is 

[«]  18  £.  3. 34.    agreeable  with  the  authoritie  of  our  m  bookes.    But  where  his 

litk*  ^  entry  is  not  lawful,  there  a  rd^ise  or  all  actions  is  by  conse- 

'^'  quence  a  barre  of  his  ri^it,  because  he  hath  released  the 

mean  wherebjr  he  might  recover  his  right.    As  if  the  disseisee 

release  aU  actions  to  the  heire  of  the  disseisor,  which  is  in  by 

discent,  he  hath  no  remedy  to  recover  the  land ;  but  yet  the 

disseisee  hath  a  riefat,  for  that  hee  hath  released  his  action,  and 

not  his  riffht,  as  shall  be  said  hereafter  in  the  chapter  of  Rs' 

mitter  in  his  proper  place.    If  the  hetre  of  the  disseisor  make  a 

feofiment  in  tee  to  two,  and  the  disseisee  releaseth  to  one  of  the 

feoffees  all  actions,  and  he  dieth,  the  survivour  shall  not  plead 

this  release  for  the  causes  abovesaid*    And  hereby  also  again 

appeareth  another  diversity  between  a  release  of  a  right,  and  a 

release  of  actions. 

(8  Rep.  150.)         »^  It  is  to  be  d^rved,  when  a  man  hath  severall  [^8611 

19  Am.  3.  remedies  for  one  and  the  selfe  same  thing,  be  it  reall,  I     k   J 

^  H  6  Te      P?"<>»«^»  ^'  ""*^  albeit  he  releaseth  one  of  his  rone-  ■-  "^  -* 

fti  H.  7.  33.  k    ^^>  b^  °^7  ^^^  ^^  other. 

7  H.  6.  k 

Sect. 

*  Sfc.  added  in  L.  and  M.  and  £oh. 


L.3.  C.8.  Sect.497, 498,499-      Of  Releases.      [286. b. 


Sect.  497*  (9Bep.5a.) 

1 
TN  the  same  manner  is  it  of  things  personal!  -^  as  if  a  man  by  iorong^ 
take  away  my  goods,  if  I  release  to  him  ali  actions  personals,  yet  I 
may  by  the  taw  take  my  goods  out  of  his  possession. 

This  of  it  selfe  is  evident. 


Sect,  498. 

ALSO,  if  I  have  ♦  any  cause  to  have  a  writ  of  detinue  of  my  goods 
against  another,  albeit  that  I  release  to  him  all  actions  personau,  yet 
I  may  'f'  by  the  law  take  my  goods  out  of  his  possession,  because  no  r^ht 
of  the  goods  is  released  to  him,  but  only  the  action,  Ifc. 

"J    WR  IT  of  detinue."  Breoe  de  deteniione  didtur  d  deti-  (Coke's  Eot. 

nendoy  because  detinet  is  the  principall  word  in  the  writ.  >7o*  ^O 
And  it  Ijeth  where  any  man  comes  to  goods  eyther  by  delivery,  (*®  ^&**"?*  ^ 
or  by  finding.    In  this  writ  the  plaintife  shall  recover  the  thing  Gia^.iib!  lo. 
detamed,  and  therefore  it  must  bee  so  certaine  as  it  may  be  ^.  13'. 
knowne,  and  for  that  cause  it  lyeth  not  for  money  out  of  a  bagge,  ^N.B.  138.  •.) 
or  chest ;  and  so  of  come  out  of  a  sacke,  and  the  like,  these  can-  v^^  ^^' 
not  be  knowne  from  other,    [t]  A  man  dball  have  an  action  of  ^j^^q^  ^|^ 
detinue  of  charters  which  concern  the  inheritance  of  his  land  if  \o^,) 
hee  know  the  certainty  of  them,  and  what  land  they  conceme,  (Doc  PU.  194, 
or  if  they  be  in  bagge  sealed,  or  chest  locked,  thoi:^  he  knoweth  i«50 
not  the  certainty  of  them :  and  it  is  good  policie  (if  possibly  ^J  r^jJ' aL  e 
he  can)  in  that  case  to  declare  of  one  charter  in  e^eciall,  [u]  iioy\        * 
and  then  the  defendant  shall  not  wage  his  law.    [xj  An  action  rt]  41  £.  3.  s. 
of  detinue  for  charters  doth  sound  in  the  realty,  for  therdn  8H.  6. 18.  s8, 
summons  and  severance  lyeth ;  and  in  detinue  of  goods  a  capias  ^9-  ^^  ^  8-  s8. 
doth  lye ;  but  for  charters  in  spneciall  a  capias  lyeth  not,  and  ^  H/6.^4! 
yet  a  release  of  actions  personals  in  a  writ  of  detinue  of  charters  ^  h,  g.  |g. 

IS  a  good  barre.  (9  Bep.  18. 

78.  b. 
F.N.B.138.)    (ioRep.5i.b.)  [tt]ioH.6.90.    91H.6.1.    14H.6.4. 

14  H.  4.  S3, 34. 17.    (Post.  395.)  [x]  so  H.  6. 45.    19  C  3.    Se?enuM:e,  14. 

31  £.  3.  ib.  3s.    4s  £.  3. 13.    40  £.  3.  S5.    (10  Rep.  135.)    (Doc  FU.  IS6.) 


Sect.  499. 

jdLSO,  if  a  man  be  disseised,  and  the  disseisor  maketh  a  feoffment  to 

divers  persons  to  his  use 'jj;,,  and  the  disseisor  contihuaUy  taketh  the 

profits,  l^c   and  the  disseisee  release  to  him  all  actions  reals,. and  after  hee 

sueth 

*  any  not  in  L.  and  M.  or  Roh.  t  4^>  added  in  L.  and   M.  and 

iby  the  law  not  in  L.  and  M  •  or    Roh. 


286.b.  387*a.]  Of  Releases.      L.S.  C.8.  Sect  500. 

Mgeth  agaitut  Uma  writ  of  e$Urie  in  naiurt  of  am  asme  iy  rtoMm  of  tit 
statuUj  beeauie  hte  taketh  the  profits,  6fc.  Qiuere,  how  tit  dmtiwr  shaU 
bee  ayded  by  the  ti^ release',  for  if  hee  mil  plead  the  release gmenUb^ 
then  the  demandant  mm  say,  tnat  lie  had  nothing  m  the  freehold  at  the 
time  of  the  release  made;  and  if  hee  plead  the  release  speeiallyj  then  he 
moot  acknotcledse  a  disseisin  (donques  3  coTient  *  connstre  un  disseisinX 
and  then  may  the  demandant  enter  into  the  land,  Sfc.  by  his  acknowbt^^ 
ment  of  the  disseisin,  S^c.  but  peradventure  by  ^peciall  pleading  he  may 
barre  Urn  of  the  action  f  which  he  sueth,  Sfc.  though  the  demandant  may 
enter* 

<«  ^  y  reason  of  the  statute.*'    That  is  to  saj,  the  statute  of 
4  i/.  4.  ca.  7.  and  11  H,  6.  ca.4. 

^*  For  if  hee  mil  plead  the  release  generally r    Here  it  ap- 
(5  Rep.  77.)        peareth,  that  when  the  statute  had  given  the  action  reall 
3  H.  7. 3.  tr  against  the  pernor  of  the  profits,  it  enahleth  him  to  [^8771 

take  and  pleade  a  release  of  sin  actions  teals,  and  jet  he  I     •    'J 
hath  neitner  jus  in  re,  nor  jus  ad  rem,  which  point  is 
worthy  of  obaenration  for  manifestation  of  the  equity  of  the  law. 

(8Itep.i50.)  ^  Then  he  must  acknowledge  a  dissetsm^S^."  In  a  writ  of  dower 

15  E.  4.4.  b.  the  tenant  pleaded  that  before  the  writ  purchased  A.  was  seised 
(Doc.  Pk.  343-)   of  the  land,  &c.  untill  by  the  tenant  hunselfe  hee  was  disseised, 

and  that  bulging  the  writ  A.  recovered  agamst  him,  &c.  judg- 
ment of  the  writ,  and  adjudged  a  good  pfea,  in  which  plea  die 
tenant  confosscd  a  disseisin  m  hinnelle. 

**  Then  may  the  demandant  enter."  60  might  hee  have  done  in 

this  ease  that  IMeton  potteth,  albeit  the  tenant  confessed  no 

disseiiin.  Aad  therefore  it  is  no  prejudice  to  th^  tenant  to  ccm- 

fesse  a  dfsseiain  in  hhaselle,  ftc.  and  then,  as  IdtHeton  here 

holdediy  the  actEoa  shall  be  barred^ 

98H.8.  But  the  reader  is  to  observe,  that  now  by  the  statute  of 

Dicr,  $i,  97  £f.  8.  aqf.  10,  which  executes  the  possession  to  the  use,  all 

s7  H.  8.  c.  10.     iii^  statutes  against  oesty  que  use,  or  pernor  of  the  profits,  have 

lost  their  force. 

Sect.  500. 


j^  LSO,  if  a  man  sua  an  appeale  offdony  of  the  death  of  his  ancester 
against  another,  though  the  appellant  release  to  the  defendant  all 
manner  of  actions  reall  and  personall,  this  shall  not  aide  the  defendant, 
for  that  this  appeale  is  not  an  action  reall,  in  as  much  as  the  appellant 
shall  not  recover  any  realtie  in  such  appeale :  neither  is  such  appeale  an 
action  personall,  in  as  much  as  the  wron^  was  done  to  his  ancestor,  and  not 
to  him.  But  if  he  release  to  the  defendant  all  manner  of  actions,  then  it 
$hal  be  a  good  barre  in  an  apneaJe.  And  so  a  mem  may  see  that  a  release 
of  aU  manner  of  €Xtions  in  better  than  a  release  of  actions  reals  and 
personals,  t^c. 

OUR 

*  de,  added  in  L.   and  M.  and         i  •Ufkich  he  sueth,  Sfc.  not 'mL,  tokd 
Roh.  M.  or  Roh. 


L. 3.  C.  8.  Sect.  500.        Of  Releases.       [287. a.  267. b. 

/^  U  R  «iidior  liavhik^  flpoken  of  common  pleai,  iMyir  traaleth  of 
certaioe  pleas  cnmmally  or  pleas  of  the  crowne^  wktreoiit 
1$ said,  [a] Item^  tHmiTudiumaliafnajorayaUaminoraf aUa raamnm^  [a]  Bract,  lib. 3. 
secundum  criminum  quantitatem ;  suntenim  criTnina  mc^ora  et  di^  to,  101.  b» 
cuniur  capHalia  ed  quhd  uUimum  inducunt  supplictunfy  S^e,  Minora 
f^erb^  qtuBjtutigoHonem  inducunt  j  wlpoenampilloralem, 

E 2  8771  ^^^  tumboralenif  vel  t^  carcerisincltuionem^  &c« 
b    II       t^]  CriminaUum  quiedam  senienSialiter  mortem  indu'  [6]  Fletiib.  1. 
cunty  quadam  verb  minimi,    [c]  De  peche  est  hriefe  c«P-  '6-  (A) 
division f  car  est  mortal  ou  venial  solonque  ceo  que  appiert  es  C*^J  ¥*'•  ***  ** 
vaines.    And  that  crime  is  called  mortal!  or  corporall:  mortally  \^  nabe/^ 
oecause  it  deserveth  death;  and  such  crimes  are  c^led  veniall,  diven  jbhubiil 
as  may  be  redeemed  or  satisfied  by  some  other  panishment  than 
by  death. 

"  Appeale  ofjelonie'*    [x]  Appellum  signifieth  accusation  an  [*]  Mir.  ca.  a. 
accusation,  and  therefore  to  appeale  a  man  is  as  much  as  to  1 7*  Bract  li.  3. 
accuse  him ;  and  in  [^]  ancient  bookes  he  that  doth  appeale  is  n^|^^* 
called  accusatory  and  is  peculiarly  in  legall  signification  applyed  fiet.  it  1^.*'  ^^ 
to  appeales  of  three  sorts.     First,  of  wrong  to  his  ancestor,  ca.  31, 3s,  33. 
whose  heire  male  he  is,  and  that  is  onely  of  deatli,  whereof  our  (4  Rqp<  3a>) 
author  here  speaketh.    The  second  is  of  wrong  to  the  husband,  ^^j^Qst.  131.) 
and  is  by  the  wife  only  of  the  death  of  her  husband  to  be  prose-  M  ^^^^^j/^ °;^ 
cuted.   The  third  is  01  wrongs  done  to  the  aopdlaatsthemsdves,  ^^'i.ets. 
as  robbery,  rape,  and  mayhem.    The  wora  appeUum  is  derived 
otappelier,  to  call,  because  appellans  vocatreum  injudiciumy  he 
calleth  the  defendant  to  judgement,  and  the  plaindfe  is  called 
the  appellant. 

**  Appeale,'*  Appellatioy  is  a  removing  of  a  cause  in  any  ecde-  24  H.  8.  ca.  la. 
stastical  court  to  a  superior ;  but  of  this  there  needeth  no  ^eech  ^  £!•«••  i* 
in  this  place. 

.  *^  Of  the  dea^."  Appeale  of  death  is  of  two  sorts,  of  murder  (4  Bep.  4^  49* 
and  of^  homicide.  Muraer  is  when  one  is  slaine  with  a  man's  3^^*47*) 
will,  and  with  malice  prepensed  or  forethought.  Homicide,  as 
it  is  legally  taken,  is  when  one  is  slaine  wilh  a  man's  will,  but 
not  wiui  malice  prepensed.  Chance-medly,  or  jo^r  infortunium^ 
is  when  one  is  slaine  casually,  and  by  misadventure,  without  the 
will  of  him  that  doth  the  act,  whereupon  death  insueth ;  but  of 
this  no  appeale  doth  lye.    Murder  commeth  of  the  Saxon  word 

)^(pre  is  an  old  Saxon  word  sometime  written  to0ft^  and  signi- IadK  Stp^^ 
fieth  the  price  of  the  life  of  a  man,  estimatio  cafitisy  that  is,  ao  verb.  Eathnatio. 
much  as  one  paid  for  the  kUlmg  of  a  man ;  by  which  it  appeareth,  ^c^*^b*^* 
that  such  government  was  in  those  dayoBy  as  daughters  of  men  fyi^^   ^ 
were  most  rarely  committed,  as  BUiBter  Lambard  ooUecteth. 
And  you  shall  not  reade  of  any  insurrection  or  'rebellion  before 
the  Conquest,  wh«:i  the  view  of  frankpledge  and  other  ancient 
lawes  of  this  reahne  were  in  their  right  use. 

''  But  if  he  release  to  the  defendant  all  manner  of  actiont,  8fc,^  (4Bep.45.47.} 
And  the  reason  is,  for  that  th6n  all  actions,  as  well  criminall  (P^  g^i^'^ 
as  reall,  personall  and  mixt,  be  reteased.    But  a  releaae  dT  all  ^     '        * 
actions  reall  and  personall  cannot  barre  an  appeale  of  death, 
because  that  release  extendeth  to  common  or  civil  actions,  and 

not 

(A)  The  wards  q[uotedhi  ihe  text  undtr  [b}  are  in  Fkta,  Ub,i,  cap,  16. 


>*  ^\ 
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not  to  actions  criminall:  but  releftses  of  all  actions  criminall 
or  mortall,  or  concerning  pleas  of  the  crowne,  are  good  barres 
in  an  appeale  of  death,  and  so  the  (i^c*)  in  the  end  of  the 
Section  is  well  explained. 


i:^  Sect.  501.  p^^] 

j^  LSO,  in  an  appeale  of  rabberie,  if  the  defendant  mil  plead  a  release 
'^^  of  the  appellant  of  all  actions  personats,  this  seemetn  no  plea ;  for 
an  action  of  appeal  where  the  appellee  shall  have  judgment  of  death,  3^c, 
is  higher  than  an  action  personall  is,  and  is  not  properly  called  an  action 
personall ;  and  there  if  the  defendant  mil  plead  a  release  of  the  appellant 
to  barre  him  of  the  appeale,  in  this  case  nee  must  have  a  release  cf  all 
manner  of  appeales  (en  cest  case  il  covient  d'aver  nn  release  de  touts 
manners  *  a'appeals),  or  all  maimer  of  actions,  as  it  seemeth,  S^c. 


W.  1.  cap.  30. 


as  An.  39.         *^  R  OBBERIE."  Robaria,  properly  is  when  there  is  a  felo- 

nious  taking  away  of  a  man's  goods  from  his  person : 
and  it  is  called  robbery,  because  the  goods  are  taken  as  it  were 
de  la  robe^  from  the  robe,  that  is,  from  the  person;  but  some- 
times it  is  taken  in  a  larger  sense. 

(3  Litt.  68.  ^'  Judgement  of  deaths  SfC^   By  this  (S^c.)  is  implyed  appeales 

Dy.  39.  a.  of  rape,  of  .arson  or  burning,  of  felony  or  larceny,  for  therein 

Cro.  Car.  531.)   ^^  |g  judgment  of  death,  and  are  within  our  author's  reason. 

Vid.  Sect  5t>8.        ^*  As  it  seemeth^  4*^."    It  is  to  be  understood,  that,  first,  a 

release  of  all  actions  criminall,  mortall,  or  concerning  pleas  of 
the  crowne ;  secondly,  a  release  of  all  actions  generally ;  thirdly, 

(Ftoat  ftgi.  b.)    a  release  of  all  appeales ;  and  lasdy,  a  release  of  all  demands^ 

are  good  barres  in  all  these  kinds  of  appeales. 


Sect.  502. 


,  J^VTin  appeale  of  mayhem  a  release  of  all  manner  of  actions  personaU 
'^  ii  a  good  plea  in  barre,  for  that  in  such  an  action  hee  shall  recover 
nothing  but  damages. 


Hir.  ca.  1.  $  9.    **J\^A  YHEM^  mahemkm,  memhri  mutSatio,  or  obtruncatio, 
Olan.  11 14.  -^^  commeth  of  the  FVench  word  mehaigne^  and  signifieth  a 

Ub^  a  '^^'9    corporall  hurt,  whereby  hee  loseth  a  member,  by  reason  whereof 

ea.  34.  Brit.  fo.  ^^  ^  ^^'"^  ^^^  ^  ^"^  •  ^  ^7  P^^^JS  ^"^  ^^  ^^>  beating  out 

48.  ca.s5.  Flet.  his  fore-teeth,  breakmg  his  skuU,  striking  off  his  arme,  luuid, 

lib.  1.  ca.  38.      or  fineer,  cutting  off  his  legge  or  foot,  or  wherry  he  loseth  the 

Sttnnf.  Fl  Cor.    |,gg  ^f  m,y  ^f  y^  gujj  members. 

fo.  38.  b.  ^ 

(3  Intt.  118.    4  Rep.  43. 46.    Ant,  is6.)    a8  £.  3.  94.    8  H.  4.  ai. 

^'  Damages, 
*  d'actions  added  in  L.  and  M. 


i 
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'*  Damages,  ^c.'*    Vide  Sect.  194. 

**  A  release  of  all  manner  of  actions  personals  is  ajptod  fiea,  ^\  h.  6. 16. 

4*^."    And  the  reason  is,  for  that  ever^  action  wherein  damages  (Ant  1^7.  a. 

only  are  recovered  by  the  plaintife,  ism  law  taken  for  an  action  9  R«P*  5^-) 
personall. 


r288n  ^  t^  Sect.  503. 

jd  LSO,if  a  man  bee  outlawed  in  an  action  personall  by  processe  upon 
the  onginall,  and  bringeth  a  writ  oferrour,  if  he  at  whose  suit  he 
was  outlawed  will  pleade  (gainst  him  a  release  of  all  manner  of  actions 
personals  f  this  seemeth  no  plea ;  for  by  the  said  action  hee  shall  recover 
nothing  in  the  personaltie,  but  only  to  reverse  the  outlawrie:  but  a  release 
of  the  writ  of  errour  is  a  good  plea, 

**J  WRIT  oferrour:'  This  writ  lyeth  when  a  man  is  grieved  V.  U.  1 1.  fo.  ag^ 
b^  an  error  in  the  foundation,  proceeding,  judgment,  or  4»»«>  Metcalfe'* 
execution,  and  thereupon  it  is  called  breoe  de  errore  corrigendo.  kidgenOTto  and 
But  without  a  judgment,  or  an  award  in  nature  of  a  judgment,  no  awaidt  a  writ  af 
writ  of  error  dothlie ;  for  the  words  of  the  writ  be^  sijudtcium  red'  error  doth  lie. 
ditum  sit :  and  that  judgement  must  regularly  be  given  by  ludges  {^^^2^^'  ^'^ 
of  record,  and  in  a  court  of  record,  and  not  bv  any  other  mferiour  gi^Jl  *1  \ 
judges  in  base  courts,  &r  thereupon  a  writ  of  false  judgment  doth  li.  ^  fi^  111. 
ije.    In  this  case  of  outlawry  upon  processe,  the  judgement  is  FoxJev's  case, 
given  (in  the  county  court,  wnich  is  no  court  of  record)  by  the  Li*  6.fo.  11, 12. 
coroners  (saving  in  "London  judgement  is  given  by  the  recorder,  JcntJ«n»n*8 
and  not  by  the  maior,  who  is  coroner  by  the  custome  of  the  ^^^^  q^^  ^^ 
city) :  for  afler  the  defendant  is  quimo  exactusy  and  maketh  de-  KovJ  68. 
fault,  the  judgement  is,  ideo  utlagetur  per  judicium  coroncLtorum;  1  Roll.  750. 
and  in  London,  per  judicium  recordatoris:  so  as  by  the  outlawry  "^P*  3*' 
th6  plaintife  recovers  nothing,  but  the  king  taketh  the  whole  be-  ^„j^'|  j-*^ 
nefit  thereof;  for  the  law  did  intend,  that  the  defendant  would  g  |{^»  |]^,  \ 
rather  appeare  and  answer  the  plaintife,  &c«  than  to  forfeit  all  his  15  Eiu. 
goods  and  chattels,  debts  and  duties  to  the  king,  by  his  default  Dyer,  317. 
and  contumacie.  But  Littleton  is  to  be  intended,  that  the  sherife  ^^^  ^^^'  ^-) 
doe  retume  the  exigent  whereby  the  outlawry  appeares  of  record,  3  zli^har's  ^^ 
or  that  the  outlawry  be  removed  by  certiorart^  for  before  that  case, 
time  that  the  outlawry  appeare  of  record,  the  defendant  doth  (5  Rep.  111.) 
not  forfeit  his  goods,  nor  the  plamtife  can  be  disabled,  nor  (^"t*  ii4-) 
any  writ  of  error  doth  lye  in  Uiat  case.    And  this  is  the  cause  i^^  jf^  ^ 
that  the  goods  of  outlawes  cannot  be  claimed  by  prescription,  ^g  £.3.  igT^ 
because  they  are  not  forfeited  untill  the  outlawry  appeare  of  Mich.  4^5  £1. 
record.     Viae  Sect,  197,  where  it  appeareth  by  Littleton^  that  D^er,fb.9S3. 
the  plaintife  cannot  be  disabled  by  outlawry,  unlesse  it  appeareth  L'^^f**^'  *^'^* 
«^'«^o'd.  kN.£:«o.b. 

99.  b.) 

**  For  by  the  said  action  hee  shall  recover  nothing  in  the  per" 
sonaUie.**  Hereupon  is  to  be  observed  a  diversity,  when  by  the 
writ  of  error  the  plaintife  shall  recover,  or  be  restored  to  any 
personall  thing,  as  debt,  damaee,  or  the  like;  for  then  b^  the  rea- 
son that  Littleton  here  yeeldeUi,  the  release  of  all  actions  per-  1  H.  4. 6. 
sonals  is  a  good  plea,  for  that  the  plaintife  is  to  recover,  or  to  be 

restored 


*«^-, 


f 
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restored  to  Bometfamgrn  tbepenonalty.  And  to  likewiie  when 
land  u  to  be  reoorered,  or  to  be  restored  in  a  writ  of  error,  a 
(iH.4.6.  fdeaMof  aliactioDsrealBisagoodbarre.  But  where  by  a  writ 
ft  H^A  '^^'*^^'  ^  ^'"^  ^^  plaintife  shall  not  bee  restored  to  any  personail  or 
39  H  8%o*  reall  thing,  men  a  release  of  all  actions  reall  or  personail  is  no 
18  EUs.  14.  barre ;  and  therefore  lAUleton  here  putteth  his  case  with  great 
Crow  Car.  S7a.  caution.  If  a  man  (saith  he)  by  processe  upon  the  origin{ul  be 
878.)  outlawed,  there  in  deed  he  shall  be  restored  to  nothing  in  the 

(5  Rep.  4if  4s.)  penonalty  asainst  the  plaindfe.    But  where  by  the  outlawry  he 

forfeited  all  his  goods  and  chattels  to  the  king,  he  shall  be  re- 
stored to  them ;  also  thereby  he  shall  be  restored  to  the  law,  and 
to  be  of  ability  to  sue,  &c.  But  if  the  plaintife,  in  a  personail 
action,  recover  any  debt,  &c.  or  damages,  and  (A)  bee  outlawed 
after  Judgement,  there  m  a  writ  of  error  brought  by  the  defendant 
upon  the  principall  judgement,  a  xelease  of  ul  actions  penonals 
is  a  good  plea.  And  so  it  is  idiere  a  judgement  is  given  in  a  reall 
action,  a  release  of  all  actions  reels  is  a  good  barre  in  a  writ  of 
^rror  brought  thereupon. 
9  H.  6. 47.  t:^  If  the  tenant  in  a  reall  action  release  to  the  de-  1^8971 

mandant  after  recovery  his  right  in  the  land,  he  shall  I     ^    J 
not  have  a  writ  of  error^  for  that  he  cannot  be  restored 
to  the  land. 

And  so  it  is  if  debt,  &e.  or  dammages  be  recovered  in  a  per- 
sonail action  by  false  verdict,  and  the  defendant  bringeth  a  wnt  of 
M^H.8.3.  b.  attaint,  a  [a]  release  of  all  actions  personal  is  a  good  barre  of 
i3E.4.i,s.       ^Q  attaint;  for  thereby  the  plaintife  is  to  be  restored  to  the 

debt»  &c.  or  damages  which  he  lost :  the  like  law  is  if  a  judge- 
ment be  given  upon  a  false  verdict  in  a  reall  action,  a  release  of 

34  H.  6.  31.       all  actions  real  is  a  good  barre  in  an  attaint.    For  both  the  writ 

35  H.  6. 19.       of  error  and  the  writ  of  attaint  doe  insue  the  nature  of  the  former 
*?  E***  ^'         action,  &c. 

94  £.  3!  37.  ^^^  so  it  is  if  a  writ  of  audita  querela  be  brought  by  the  de» 

(5  Bcp.  86.)  fendant  in  the  former  action  to  discharge  himselfe  of  an  execu- 
tion, a  release  of  all  actions  personal  is  a  good  barre,  because 
he  is  to  discharge  himselfe  or  a  personail  execution. 

(6  Rep<  «6.)  «  But  a  release  of  the  writ  qfemmr  is  a  good  plea,  S^c,"  So  as 

in  this  spedall  case  here  put  by  Littleton^  merein  the  plaintife  is 
to  recover  or  be  restored  to  nothing  against  the  party;  yet  for 
that  the  plaintife  in  the  former  action  is  privy  to  the  record, 
a  release  of  a  writ  of  error  to  him  is  sufficient  to  barre  the  plain- 
tife in  the  writ  of  error  of  the  suit^  and  vexation  by  the  writ  of 
error.  And  so  note  that  an  action  reall  or  personail  doth  impl^ 
a  recovery  of  something  in  the  realty  or  personal^,  or  a  resti- 
tution to  the  same,  but  a  writ  (i)  implyeth  neither  of  them, 
which  is  worthy  of  observation. 

Sect 

(A)  It  Mcmi,  tkti  tht  tm  Ornld  U  nod  nfikt  wtrd$,  the  defendaat,  had  bten, 
mfftaipboe.    Met  Mr,  Bitto'i  Intr.  p.  iw. 


(1)  That  is,  a  writ  of  error. 
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Sect.  504. 

j1  LSO,  if  a  man  recover  debt  or  damages,  and  he  releaseth  to  the  de- 
fendant  all  manner  of  actions,  yet  hee  may  lawfully  sue  execution  by 
capias  ad  satisfaciendum,  or  by  elegit,  or  fien  facias :  for  execution  upon 
such  a  iorit  cannot  bee  said  an  action. 


doih  processe  of  execution  begin ;  and  therefore  a  release  of  all  4  £.  3. 
aictioDs  regularly  is  [b]  no  barre  of  execution,  for  the  execution  Attorney,  18. 
doth  beginne  when  the  action  doth  end.  And  therefore  the  foon-  ^  |^'  ^  '^' 
datton  of  the  first  is  an  originall  writ,  and  doth  determine  by  the  ^-1 ,1^^* 
judgement ;  and  writs  of  execution  are  called  judicial^  because  ReicaU,  53! 
they  are  grounded  upon  the  judgement.  19  H.  6, 3. 

a6H.6. 
«  By  capias  ad satisfadendttmr  This  is  ajudiciall  writforthe  Execution,?, 
taking  of  die  body  in  execution  untill  hee  haUi  made  satisfaction: 
where  a  camas  ad  saiisfafiiendum  lyeth  at  the  common  law ;  and  Sir  WiUiaiA 
where  it  is  inven  by  statute  you  may  reade  at  large  in  my  Herbert's  caie, 
ReportB.       ^         r  '  '  *  J'  Ub.3.fo.»..«. 

I  have  read  two  ancient  records  touching  the  taking  of  the 
body  in  execution,  whereof,  to  mj  remembrance,  I  never  read 
any  touch  in  our  bookes,  yet  will  I  recite  them>  and  leave  them 
to  the  judicious  reader.     fVUliam  de  Wakon  brought  an  action  Pasch.  i4£-  3- 
of  trespasse  of  breaking  his  close  against  John  Martin,  and  upon  ^^  ^^^'*°* 
not  guil^  pleaded,  hee  was  found  guilty  and  damages  assessed :  ^^!f    *^°^* 
whereupon  judgement  was  given  that  the  plaintife  should  recover  (Cio.  Jac.  356 .) 
his  daoutges,  et  qubd  pradictus  Johannes  capiatur.    And  the  re- 
cord saith,  Quod  pradictus  Johannes  venit  coram  domino  regeet 
reddidit  seprisome,  et  quia  constat  curia  per  inspectionen^  corporis 
ipsius  Johannis,  qubd  idem  Johannes  at  talis  iet^^quM  pcenam 
unprisonamenti  sw>ire  nou  potest,  idea  dictum  est  ei,  qubd  eat  inde 
sine  die.   The  other  reoora  is,  That  Ellen  Allot  brought  an  ap<-  Mich.  41  £.  3. 
pea]e  of  robbery  against  John  Boskisdeke  clerk,  Micbard  Charta,  I^t.  &7.  coram 
and  others*  who  fd^aded  not  guilty,  and  were  not  found  guilty :  ^^*^>^ub. 
wheneu[^on  judgement  was  given  that  diey  should  ^^  cpiite^  '^     ^*^"'' 
etpnedicta  Elena  pro  ^fidso  appeUo  suo  £ommittatur  prteome,  ^c 
(for  [b]  by  the  statute  she  ought  to  be  imprisonsd  m  that  case  [6]  w.3.cap.i«L 
for  a  yeare.)    But  the  record  saith,  Qfda  eadem  Menu  pregnane  (Siderf.  936. 
jTtfdp  et  in  pericudo  mortis,  ipsa  dimittitur  permanucaptkmem,  Sfc*  Hutton,  118.) 
ad  habendum  corpus  usque  quind.  MiAams,  i^.  (a). 

[•289n  .  '^  There  be  certaine  maximes  in  the  h»w  eoncem- 
'b«  J  "^  executions,  as  taking  some  instead  of  man^.  Ea 
quainouridnostrdriii  aGtaswnt,debit(pexeeutumido* 
mandari  debent.  Parum  est  Jatam  esse  sententmm  nisi  mandetur 
exeeutioni,  Executio  juris  nou  habet  injuriam.  Executio  eet 
fructus  etfms  le^.  Juris  ^ffectusin  eaeauiiane  cotmstiL  Prose^ 
cutiob^isest^avisvexatiOiexecutiolegiscoroTUttapus,  Bonijudicis 
est  judicium  sine  dilatione  mandare  executioni,  FavarabHiores  sunt 

executiones 


(a)  The  record  at  large  is  stated  in  12  Rep.  fol.  126. 
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'^  ^      "  1m6Atm 


(e:w.«.eip.it.  ilMt  weeoMag  to  the  rtacate  llvt  oidk,  [cj  Sir 
<I%«A,  i7i.M  dbiiftraesUMf,  4^r.  jrm  Arriv  fsM  c«t«^ 

mMmerei  a,  ^  tie  ««^  of  tfe  writ  bee,  EitgitdkiUbe- 

rari,Sf€.    And  tfeK«|M  it  ■  caDed M dli^  Bf  &■  «bK tke 

iliaile  diaO  ddfver  to  the 

eeptu  h6hn  if  afru  cmrmom)  et 

bedome  by  aa  inyifit  to  be 
M  «>  ^  >•  Wbcs  LktUtom  wrote,  bf  face  «f  cotne  ocH  [d]arp0iis- 

^uc^Ac^    nait,excciitkMiangfatbeebadarkiidt.lieBdobf  ' 
''^*' dMJOnpoDrtatiitet 


^£L^csf.M.  taken  IB  fomeooort  of  record;  and  sinoe  be  wrote;,  npanaie* 
XwaeVkuM^lL*.  cogmrwocr  or  bond  taken  by  force  af  the  gtatotc  [*]  of  «3  ^-  ^ 
caf'S?'  before  one  of  the  chief  ivticei.  or  the  maior  of  the  staple,  md 


caf'S?'  beforeoneofthechief  jvtkeiyorthemaiorof  the 

/6aJ!^'^i  '^0^0'^^  of  London  oat  of  tcnne,  which  hath  the  c&ctofa 
(•fSu^zi  >tatnte  Maple.  The  manner  of  the  exeeotiono  npon  bodj,  landi» 
eMo.6.  and  goodo,  aiipcaieth  in  the  atatntes  quoted  in  theumgent, 

f^f^sH.i.  Sinoe  lieitetfon  wrote,  a  profitaUeftatute  hath  been  made  [^] 

f*^^  ooneemii^execiitiooooflaiidfi,  tenements,  and  hereditaraents, 

«l!u?d770  ^'lif'cl'J  1^  >•  pnmded,  that  ifafter  such  knds,&c.  bo  had  and 
dcUreml  in  execution  iqMm  a  just  or  bwfiill  t^le,  wherewithafl 
the  said  lands,  kc.  were  liaMe,  tied,  or  bound  at  such  thne,  m 
they  were  delivered  or  taken  into  ezecotion,  diaO  be  recovered, 
devested,  taken,  or  evicted  out  o^  or  from  thepossession  of  any 
soch  pemm,  &c.  before  soeh  times,  as  the  said  tenants  bj  exe- 
cotioo,  their  execoton  or  assignes,  shall  have  lolly  levied  their 
debt  and  damages,  for  the  whidi  the  said  lands,  &c  were  taken 
in  execotioo  ;  thai  every  soch  recoveror,  obligee,  and  recog- 
nizee, shall  have  a  scire Jacias  oat  of  the  same  coart  from  whence 
the  former  execotton  did  proceed,  against  soch  person  or  persons 
as  die  former  execution  was  parsued,  dieir  heves,  execolots  or 
ussignes,  to  have  execution  of  other  lands,  &c.  lidUe  and  to  be 
taken  in  execution  for  the  residue  of  the  debt  or  danmges.  Sed 
optu  est  itUerprete. 
Iib.4.lbL08.  Therefore,  fint,  it  is  to  be  knowne,  that  where  the  tenant  by 
FoliTMNri  CMC   execution  hath  remedy  given  to  hhn  by  law  after  eiiction,  there 

the  statute  extendeth  not  to  it ;  for  the  act  saidi,  by  reason 
(4  Bcp.  Si  .  whereof  the  said  recoverors,  obligees,  and  recognizees,  Mve  been 
s  lofL^ )       deerly  set  widiout  remedy,  drc  and  the  body  referreth  to  the 

preamble,  and  the  party  ou^t  not  to  have  diouble  satisfiKtion, 
one  by  the  former  lawes,  and  another  by  this  statute. 
(Cfo.a38.)  And  therefore  if  part  of  the  land,  &c.  be  evicted  from  the 

tenant  by  execution,  this  statute  extendeth  not  to  it ;  because  he 
should  hold  the  residue,  till  he  be  fully  satisfied  and  he  must  be 
contented  if  all  be  evicted  saving  one  acre  to  hold  that,  diough 
it  be  but  a  poore  remedy ;  for  no  new  execudon  in  that  case  hee 
can  have  upon  this  statute.  Therefore  if  die  conusee  hath  remedy 
in  pngsertH  for  part,  or  in  Jkturo  for  all,  or  part,  this  statute 
extendeth  not  to  it. 

Secondly,  if  a  man  be  bound  to  ^4.  in  a  statute  of  a  thousand 
pounds,  and  by  a  latter  statute  to  B.  in  a  hundred  pounds,  and 
jB.  first  exten^h,  and  then  A.  extendeth  and  taketh  the  land 

from 
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from  B.  yet  B.  shall  have  no  aide  of  the  statute,  because  after 
the  extent  of  A^  B,  sliall  re*enjoy  the  land  by  force  of  his 
former  execution. 

Thirdly,  If  the  wife  of  the  eonusor  recover  dower  against 
the  tenant  by  execution,  he  shall  hold  over,  and  shall  have  no 
aide  of  this  statute: 

Fourthly*  If  a  man  put  out  his  lessee  for  yeares,  or  disseise 
his  lessee  for  life,  and  ai^r  knowledge  a  statute  and  execution 
is  sued  against  him^  and  the  lessees  re-enter,  the  tenant  by 
execution  after  the  leases  ended^  shall  hold  over,  and  have  no 
aide  of  this  st^ute. 

Fifthly,  This  statute  must  not  be  taken  literally,  but  accord- 
ingto  the  meaning;  therefore  where  the  letter  is  untill  he,  &c, 
or  his  assignes  shall  fully  and  wholly  have  levied  the  whole  debt 
or  damages ;  if  he  hath  assigned  severall  parcels  to  severall 
assignees,  yet  all  they  shall  have  the  land  but  till  Uie  whole 
debt  be  paid. 

Sixthly,  where  the  words  be,  for  the  which  the  said  lands,  &c. 

were  delivered  in  execution.    A  disseisor  conveys  lands  to  the 

kingy  who  granteth  the  same  over  to  A,  and  his  heires  to  hold 

by  fealty,  and  twenty  pound  rent,  and  afler  granteth 

[29071  ^^  sei^iory  to  B.  b,  knowledgeth  a  t:^  statute,  and 
^  J  execution  is  sued  of  the  seigniory.  A.  dieth  witliout 
heire,  and  the  conusee  entereth,  and  is  evicted,  by  the 
disseisee;  he  diall  have  the  aide  of  this  statute;  and  yet  it  is 
out  of  the  letter  of  the  law>  for  the  seigniory  was  delivered  in 
execution  and  not  the  tenancy ;  but  he  was  tenant  by  execution 
of  those  lands,  and  therefore  within  the  statute,  out  the  per- 
quisite of  a  villeine  being  evicted  is  out  of  the  statute,  for  he  is 
tenant  in  fee  simple  thereof,  and  not  tenant  by  execution. 

Seventhly,  Where  the  words  be  (delivered  and  taken  in  exe- 
cution), yet  if  after  the  liberate^  the  conusee  entereth  (as  he 
may)  so  as  the  land  is  never  delivered,  yet  he  is  within  the 
remedy  of  this  statute,  for  he  is  tenant  by  execution. 
/  Eighthly,  Where  the  statute  saith,  then  every  such  recoveror, 
obli&ee,  and  recognizee  shall,  &c.  and  saith  not,  their  executors, 
admmistratorsy  or  assignes,  but  they  are  omitted  in  thb  mate^iall 
place,  yet  by  a  benigne  interpi  .-tation  this  statute  shall  extend 
to  them,  because  they  are  mentioned  in  the  next  precedent 
clause  of  the  eviction,  and  the  remedy  must  by  construction  be  (Aat.  t68.  b.) 
extended  to  all  tlie  persons  that  appeare  by  the  act  to  be 
grieved;  a  point  worthy  the  observation. 

Ninthly,  Where  the  statute  giveth  a  scire  fad  out  of  the  same  (F.N.B.ft66.  d.) 
court,  &c.  if  the  record  be  removed  by  writ  of  error  into  another 
court,  and  there  affirmed,  the  tenant  by  execution  that  is  evicted 
shall  have  a  scire  fa^  by  the  equity  of  this  statute  out  of  that 
court,  because  the  mrefad  must  be  grounded  upon  the  record. 
Et  sic  de  similibus, 

Tenthly,  Where  the  statute  givelh  the  scire Jac*  against  such 
person  or  persons,  &c.  that  were  p&rties  to  the  first  execution, 
their  heires,  executors,  or  assienes,  &c.  this  must  not  be  taken 
ao  generally  as  the  letter  is ;  for  if  the  first  execution  were  had 
against  a  purchaser,  &c.  so  as  nothing  was  liable  in  his  hands 
but  the  land  recovered ;  if  this  land  be  evicted  from  tenant  by 
execution^  no  scire  fac*  shall  be  awarded  i^inst  him,  his  heires, 
executors,  or  assignes.  But  if  he  hath  outer  lands  subject  to 
the  execution,  tlien  asdrejac  lyeth  against  him  or  his  assignes. 

Vol.  II.  F  *  but 
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but  not  agttntt  his  executors ;  neitlier  in  that  case  can  he  hsfC 
a  scire  Jac*  upon  this  statute  against  the  first  dd[>tor  or  re* 
cognizor,  because  it  giveth  it  one! j  against  him,  &c.  that  was 
party  to  the  first  execution,  his  heires,  executors,  or  assiffnes. 
but  if  there  be  severall  assignes  of  sererall  parcels  of  bads 
subject  to  the  execution,  one  scire  fac*  upon  this  statute  shall 
lye  against  all  the  assignes.  Sed  est  modus  in  rehu»  This  little 
taste  shall  give  a  light  to  the  diligent  r»uler,  not  only  to  see  into' 
the  secrets  of  this  statute,  but  to  others  also  of  like  nature. 

And  by  the  statute  of  23  H,  8.  cap.  6,  it  is  provided,  that  the 
obliffee,  &c.  shall  have  in  every  point  against  such  recognisor, 
&c.  like  proces,  execution,  commodity  and  advantage  in  every 
behalfe,  as  hath  been  had  or  made  upon  the  statute  staple,  and 
under  such  manner  and  forme,  as  is  for  the  ^ame  statute  staple 
provided :  by  force  of  which  branch,  if  th^  tenant  by  execution 
by  force  of  the  act  of  33//.  8,  beevicted,iieshallhave  the  remedy 
provided  for  tenants  by  execution  upon  a  statute  staple  by  the 
40  E.  3.  ft6.  b.  act  of  33  H.  8.  In  like  manner  by  force  of  that  clause  of  23  H.  8, 
44£.  3.  fol.  10.  if  ijie  extenders  upon  a  statute  staple,  &c.  doe  extend  the  lands, 

15  h!*^7.  15.       ^^'  ^^  ^^  ^S^  ^  ^^^^9  ^^  obligee  may  pray  that  the  extenders 

themselves  may  take  the  lands,  &c.  at  that  rate,  &c.  by  force  of 
the  said  statutes  of  Acton  Bumd  and  De  MercatorUnu.  Also 
no  execution  shall  be  sued  against  the  heire  within  age. 

But  note,  that  upon  a  writ  of  el^  the  plaintifi)  cannot  make 
any  such  prayer,  because  those  ancient  statutes  doe  extend  to 
a  statute  merchanti  or  a  statute  staple  only,  and  neither  to  a 
recovery  of  debt  or  damages,  nor  to  a  recognizance  in  court ; 

m  Mich.  4  &  and  so  hath  it  been  resolved  [y]« 

5  Fh.  and  Mar. 

Bendloet^liy  all  the  joBtices  of  the  common  pleat.    (Plowd.  8s.  b.  S05.  b.) 

Nota^  it  appeareth  by  the  preamble  of  the  said  act  of  32  H.  8, 
\£:  ^^^  3*  and  by  divers  [g]  bookes,  that  after  a  full  and  perfect  execution 
aa  R  3.  '^  ^y  ^^^°^  returned  and  of  record^  there  snail  never  be  any 

Reooveij  in       t'e*extent  upon  any  eviction ;  but  if  the  extent  be  insufficient  in 
TaJiic,  33.  law,  there  may  goe  out  a  new  extent. 

31  E.  3. 

Exten.  13.  17  E.  3. 76.  15  E.  3.  Scire  &c.  1 15.  7  H.  4. 19.  as  Am.  44.  sa  £.  3. 
fol.  ult  44  E.  3.  10.  9  H.  7.  9.  16  H.  7. 15.  13  Eliz.  Dier,999.  39  H.  8.  Stat, 
Merchant,  Br.  40.   («  Cro.  13.) 

[&]  1 1  E.  3.  [^]  If  &  nian  have  a  judgement  given  against  him  for  debt  o^ 

Age»  4. 15  £.  3.  damages,  or  be  bouna  in  a  recognizance,  and  dieth  his  heire 

^^^^'  R  v^thin  age,  or  having  two  daughters,  and  the  one  within  age ; 

ao  Ai^'37.'  "^  execution  shall  be  sued  of  the  lands  by  elepi  duruig  the 

S9  £.  3.  50.  minority^  albeit  the  heire  is  not  specially  bound,  but  chvged 

47  Aas.  4.  as  terre  tenant  [1] ;  and  so  against  an  heire  within  age  no  execu- 

47  £•  3-  7*  tion  shall  be  sued  upon  a  statute  merchant  or  staple^  nor  upon 

rfr  wium  *^'  ?^?  obligiation  or  recognizance  ujjon  the  statute  of  23  H.  8,  for 

Herbert's  case.  ^^  ?  excepted  in  the  process  against  the  heire.    Neither  if  the 

Brooke, Age,  33.  ^^ire  within  a^e  indow  his  mother  shall  execution  be  sued 

(3  Cro.338.694.  against  her  during  his  minority  (1). 

Siderf.  184.)  ^  ^^  ' 

[qXempsRi.  As8.403.417.  lOH.  7.  6.  Livre d'entr.  646.  Brooke, Age,  33, 
(i  Cro.  396.) 

Note, 


(i)  B.  R.  GrtM  and  Bracebridge*s  case.    Nata,  P.  1656,  the  point  of  a 
tcuU  rerdkt  mas  a$  follows:  The  conusor  leased Jbr  years,  and  died,  his  heir 

toithin 


ipecial 
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.Note,  that  by  the  statute  [k]  ofay  E.  3.  the  execution  of  lands  [k]  47  £.  3. 

upon  a  statute 'Staple  is  referred  to  the  statute  merchant,  and  cap.  33. 
Inr  the  statute  De  Mercatoribus  no  execution  shall  be  had  against 
the  heire  so  long  as  he  is  within  age. 

Also  since  Littleton  wrote,  there  is  a  right  profitable  statute  [I]  [l]  13  £liz. 

made  against  fraudulent  feoffments,  gifts,  grants,  &c.  ^^P*  ^' 

[29071  judgements  and  executions,  as  well  of  lands  and  %3^  te-  J^^'  ^^^'  ^/ 

y^^  J  nements  as  of  goods  and  chattels,  to  delay,  hinder,  or  case.    ^^"^  * 

defraud  creditors  and  others  of  their  just  and  lawfull  Li.  5.  fo.  60. 

actions,  suites,  debts,  damages,  penalties,  forfeitures,  heriots,  Gooche'scase. 

'mortuaries,  and  releases  (A),  for  the  exposition  of  which  and  p^*^*  ^°' '®" 

other  statutes,  see  the  authorities  quoted  in  the  margent(i).  Lrb.^ix)*"fo.*56!' 

the  Cbanc  of  Oxford's  case.    See  the  Statutes  of  3  H.  7.  cap.  4.  &  50  £.3.  cap.  6. 
Mich,  ts  &  isElix.  Dier,  995.    18  Eliz.  Dier,  351.    (8  Rep.  130.) 

And 

(A)  "  releases  "  appean  to  be  here  printed  by  mittahe  inttead  a/reli«is. 


Xioithin  age,  tohether  the  execution  (ijohich  i»a8  admitted  on  all  sides  to  be  void 
against  the  infant),  wis  good  to  hind  the  term  for  years.  Glyn,  chief  justice,  and 
the  court,  ana  also  Windham,  at  the  bar,  deniea  peremptorily  the  case  of  lord  Coke 
to  be  lava,  unless  it  is  understood  that  the  marriage  was  held  before  the  statute; 
for  then  it  is  true  that  it  shaU  not  be  extended,  sed  non  quia  est  privilege  Jbr 
the  infancy  of  the  heir ;  but  because  the  xci/e  is  in  by  her  husband,  and  therefore 
,has  the  b^er  possession,  and  thus  comes  in  paramount  to  the  statute;  but  if  the 
statute  9oas  before  the  marriage,  then  dearly  the  darner  of  the  wife  is  extenaible ; 
for  the  endowment  breaks  the  descent,  and  she  is  in  by  her  husband  of  a  possession 
charged,  and  there  is  no  prefudice  to  the  infant  heir ;  so  that  the  freehold  is  out 
of  htm,  without  any  rent  being  incident  to  his  reversion,  Nota,  the  possibility 
that  the  wife  might  die  during  the  minority,  and  before  the  extent  was  satisfied, 
was  not  regarded.  And  nota,  M.  6,  7  Ehz.  C.  B,  in  Egertons  Reports  (cited 
by  Nov  in  his  lecture  in  Lincoln' S' Inn  J,  a  like  case  was  adjudged.  JFeme  tenant 
in  tail  confessed  a  judgment;  took  husband  and  died.  The  baron  was  tenant 
by  the  curtesy,  and  the  statute  was  extended,  and  then  heturrendered  to  the  heir, 
and  was  extended  still,  and  well,  per  curiam,  for  the  reversion  was  not  preju* 
diced.  And  afterwards  Trin.  1656,  resolved,  that  an  extent  lay  well  against  the 
lessee,  because  the  infancy  of  the  heir  is  a  personal  privilege.  (Qjuere,  if  the 
rent  is  gone.  It  seems  so ;  but  the  rent  was  not  regarded.)  Lord  Nott.  MSS. 
—[Note  348.] 

(1)  In  a  former  note,  an  attempt  was  made,  to  ^ve  the  reader  an  Ele- 
mentary Outline  of  the  Doctrine  of  Uses ;  an  attempt  will  now  be  made,  to  give 
him  a  like  ELEMENTARY  OUTUNE  OF  SOME  LEADING  POINTS  IN  THE  DOC- 
TRINE OF  TRUSTS  AFFECTING  REAL  PROFERTT, 

L  It  may  not  be  disagreeable  to  the  reader,  that  It  should  be  preceded  by 
ft  short  historioil  view  of  the  Introduction  of  trusts  jnto  English 

JURISPRUDIJNCE. 

I.  1.  Two  circumstances,  in  particular,  gave  them  rise.  The  first  was,  the 
toant,  in  many  instances,  of  a  judicial  process  to  enforce  the  performance,  or  to 
recover  satisfaction  for  the  non-performance,  of  several  obligations  arising  in  cases 
of  trust,  which  were  supposed,  (and  certainly  in  some  cases  with  reason),  to  be 
founded  on  the  common  rules  of  natural  morality  and  justice ;  but  which,  being 
unassisted  by  th'e  common  law,  often  depended  for  their  effect  on  the  conscience 
or  honour  only  of  a  person,  whose  interest  it  was  to  leave  them  unperformed. 
Thus,  in  the  case  of  real  property,  (to  which  these  annotations  are  naturaHy 
^nfined),  the  transfer  of  land,  iathe.siniplicity  of  the  common  law,  o^mmenced 

F  F  3  )M)d 
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ABd  k  k  t»  be  ohKfwa,  ilMt  tke 

Atreian  like  cshcs  in  waMMe  wumduA  AiD  be 

tbe  i«iiedj  of  dus  act,  bj  reasoo  <if  tbk  vofd  r^kiifciO 
bjkwppeanth  what,  the  haw  warn  heSaniMtt 

Bat  let  ■§  Bov  leooBe  to 


teraunitedni  tbeflinglefiKtaf  tfaetnuler.  Oftbecontnct  toaakekv 
oTaiJigreaDCiit  tohold  tbelttidb,orai|ipljtfae  profitiof  theH^f<x-a|Mrticidv 
namme^tbelam  took  no  notice.  The  pttties»  tfaerdbce, beoeficiall j  mtemted 
mtfcpttfutuMBceofanjaodicoMUactorigrBCMCgtyWeieeitiicrwi^^ 
or  witnout  CD  adequate  refliedy.  Yet»biaUtfaewcMeitadatjwaiconBdaed 
toariie,wfakJi,thougfaeitiicrwfaoIlYUBB0ticed,or,«tiiiOit,iByialec^ 
bjr  knr,  wai  ^t,  aod  odmitted  by  all,  to  be  en  booounbie,  a  monl,  and  a  oob- 
ccieDtiotts  obKgatioo.  Caaei  of  asioiifavdcKripCiooffeqoenllyaraae.  hall 
of  them  a  right  was  tboogbt  to  exitf,  Ibr  wbicb  tbe  courts  <if  lav  bad  ptorided, 
and  finr  wfaicfa,  tbe  feudal  poUcj  could  from  Hs  natme  provide  no  aufcieut 
reaiedy^ — For  tfaia  grievanoe,  tbe  oouiti  of  coimihwi  lair  aflbrdoig  eitber  no 
redreaiy  or  an  miafficiait  redrev,  a  lemedj  wai  neoeanriiy  sought  from  an* 
other  band,  and  a  resort  to  the  cbanodlor,was»  from  tbe  peculiar  natme  of  bis 
ofioey  his  character  and  habitSy  extremdy  natuiaL 

!•  a.  This  tudural  retort  to  ckameery  far  rtdreu  im  catet  of  Inuif,  nay  be 
considered,  as  tbe  other  principal  ciicmnslancej  to  which  thqr  oire  their  rise. 
—A  descriptionofpenons,  probably  in  a  subordinate  rank  or  lile»  was  known 
in  the  Roman  law,l^  the  appeOatioo  of  Canodlarii,  as  early  as  the  period  of 
tbe  first  Ccsars.^In  the  Byzantine  court,  the  diancellor  was  an  officer  of  the 
highest  distinction.  In  the  courts  of  the  emperors  of  the  West,  and  almost  in 
aUtbe  sovereignties,  into  which  that  emoire  broke,  upon  its  fiill,  mentioii  is 
made  of  an  officer  of  tbe  aame  name  ana  character.  An  officer,  of  the  same 
description,  (but  in  the  early  times,  often  found  under  the  appeOatioo  of  the 
Refoendary),  occurs  in  the  historical  monuments  of  almost  ereiy  oountiy  in 
Europe,  whm  the  feudal  polity  has  prenuled.  It  was  so  mudi  conadered 
an  appendage  of  sorereignty,  tluit,  after  the  usurpation  of  the  vassals,  every 
noble  who  pretended  to  sovereign  power,  appears  to  have  had  his  chancellor. 
To  this,  the  actual  chancellon  of  bishops  and  palatines  probably  owe  their 
origin.  See  Galhofr€(r$  Notes  ad  Ltg.  3.  de  Assets,  of  the  Codex  TkeodoaoMMS^ 
and  the  edition^  by  the  Mnurist  monks  of  Du  Cange^  art.  Camcdiarims,  With 
respect  to  our  own  country, — in  Hob.  63.  it  is  observed,  that  the  court  of 
chancery  is  as  ancient  m  the  kingdom  itselC  Lord  Coke,  4  Inst.  78.  maintains, 
that  the  British  and  Saxon  kings  had  their  chancellors,  and  courts  of  chancery. 
-*-Mr,  Selden,  Off.  Can.  sect.  1.  says,  the  first  audientic  mention  of  a  chan- 
cellor is  of  the  year  920,  and  that,  many  of  the  Saxon  lineage,  before  the 
conquest,  had  their  chancellors.  With  us,  as  in  almost  overy  other  country, 
whose  jurisprudence  is  of  feudal  extraction,  the  office  of  chanodior  originally 
was,  to  supervise  all  public  instruments,  whidi  had  the  king's  signature,  to 
keep  them  in  his  custody,  and,  after  the  custom  of  sealing  deeds  came  in  use, 
to  have  tbe  charge  of  the  king's  official  seal.  3  Blackst.  Com.  c  4.  s.  8. — To 
administer  justice  has  always  been  an  appendage  of  royalty.  Tliis  was  the 
case  in  the  feudal  system,  on  principles  peculiar  to  itself.  There,  the  military 
eommaod,  and  the  administration  of  justice  in  the  feud,  were  i^ways  united 
in  the  same  person,  and  extended  over  the  same  territory.  But  sidiordination 
and  habits  of  obedience  were  often  wanting  in  the  feud.  From  the  boisterous 
spirit  of  that  sovemment,  it  must  frequently  have  happened,  that  the  judicial 
sentences  of  the  courts  would  fiiil  of  effect,  if  they  were  not  actually  executed 
by  the  military  power : — the  miUtary  power  was  under  the  direction  of  th^ 

chief': 
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"  Fieri facia$:*    This  is  a  writ  mentioned  in  the  said  statute,  w.  a.  cap.  18. 
but  is  a  writ  of  execution  at  the  common  law.     And  it  is  called 
BjierifaciaSf  because  the  words  of  the  writ  directed  to  the 
sherife  be,  quodjierijacias  efe  bonu  Sf  caialiisy  SfC.  and  of  those 
words  the  writ  taketh  its  denomination. 

But  note,  that  a  capias  ad  saiif/aciendum  is  not  mentioned  in 

the 


chief: — to  him,  therefore,  for  his  military  aid,  wherever  the  party  had  to 
contend  with  a  powerful  adversary,  it  was  necessary  to  recur,  in  order  to  se- 
cure the  effect  of  a  judicial  sentence.  This  was  actually  purchased  by  fines> 
and  became  one  of  the  most  splendid  and  lucrative  prerogatives  of  sovereignty. 
The  crown  was  always  attentive  to  secure  to  itself  the  exclusive  use  of  it. 
This  was  principally  effected  by  its  assuming  an  exclusive  right  of  issuing  the 
writ,  which,  from  its  being  the  beginning  or  foundation  of  the  suit,  is  called 
the  original  writ.  This  answered  the  double  purpose  of  showing,  that  all 
power  of  judicature  originated  with  the  king,  and  of  securing  to  him  the 
proper  fines.  See  Gilbens  Forum  Romanum^  p.  10.  and  Philips  on  Fines  for 
Original  Writs,  This  original  writ  is  a  mandatory  letter  from  the  king  on 
parchment,  sealed  with  his  great  seal,  directed  to  the  sheriff  of  the  county 
where  the  injury  is  committed  or  supposed  to  be  committed,  requiring  him  to 
command  the  Wrong-doer  or  party  accused,  either  to  do  justice  to  the  com* 
plainant,  or  else  to  appear  in  court,  and  answer  the  accusation  against  him. 
3  Blackst.  Com.  8th  ed.  p.  273.  In  the  early  period  of  our  law,  injuries,  which 
were  the  subject  of  judicialprocess,  were  few,  and  being  few,  were  well  known. 
In  the  course  of  time,  the  forms  of  injuries  were  multiplied,  and  new  writs,  of 
course,  became  necessary.  Where  this  was  the  case,  it  was  usual  to  petition 
parliament,  and  proper  remedies  were  given  for  the  peculiar  cases;  but  these 
petitions  multiplying,  it  was  enacted,  b^the  statute  of  Westminster  3, 13  Edw.  1 . 
c.  34.  that,  wtiere,  in  one  case,  a  writ  should  be  found  in  the  chancery,  and 
in  a  like  case,  falling  under  the  same  right,  and  requiring  like  remedy,  no  pre- 
cedent of  a  writ  could  be  produced,  the  clerks  in  chancery  should  form  a  new 
one.  This  act,  undoubtedly,  gave  the  chancellor  a  great  degree  of  power, 
and  in  the  exercise  of  it  he  usurped  such  an  extent  of  remedial  authority,  that,^ 
to  use  Mr.  Reeves's  expression  (History  of  the  Engl  Lan^  8ro.  edrt^fo,  191.) 
every  sort  of  relief  seemed  within  his  jurisdiction.  It  must  be  added,  that,  as 
the  chancellor  was  generally  an  ecclesiastic,  every  species  of  injury,  arising 
from  a  supposed  breach  of  a  religious,  a  moral,  or  a  conscientious  obligation, 
seemed  properly  to  fall  within  his  cognizance.— -Such  was  the  office  of  chancel- 
lor, and  such  the  character  of  the  persons,  by  whom  it  was  generally  filled, 
about  that  period  of  time,  when  the  injuries  we  have  been  speaking  of  may 
be  supposed  to  have  become  frequent.  To  die  chancellor,  therefore,  in  cases 
of  this  description,  it  was  natural  to  have  recourse. 

I.  3.  Still,  nowever,  while  he  confined  himself  to  the  forming  of  new  writs^ 
his  proceedings  must  fail  of  effect,  as  the  utmost  he  could  do,  was  to  send 
the  parties  to  the  courts  of  law,  where,  as  those  courts  could  not  take  cogni- 
zance of  the  supposed  injury,  it  was  vain  to  send  them.  He  did  not,  therefore, 
rest  here ;  but  introduced  a  new  judicial  power  into  thejurisprudenceofEnglandy 
by  the  invention^  or  rather  by  a  new  applicationf  of  the  wnt  of  subpoena.  This 
writ  compelled  the  par^  to  appear  in  court :  a  petition  was,  thereupon,  lodged 
in  chancery,  contaming  the  articles,  to  which  he  was  obliged  to  answer  upon 
oath.  In  the  case,  therefore,  of  a  trust,  the  party  was  obliged  to  disclose  it, 
and  the  court  Uien  decreed  him  to  carry  it  into  execution.  This  gave  rise,  or 
at  least,  stability,  to  e(|uitable  estates.  Nothing  could  be  more  contrary  than 
estates  of  this  description  to  the  genius  of  the  feudal  hiw.  Hence  they  fre- 
quently Were  a  subject  of  complaint;  and  the  statute  of  uses,  evidently,  was 
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the  laid  itatute,  because  no  capias  ad  tatisfac'  did  lye  at  the 
common  law  upon  a  judgement  for  debt,  &c.  or  dami^^es,  but 
only  when  the  originall  action  was  quare  vi  ^  armtf,  4^.  But 
latter  statutes  have  given  a  capitis  ad  satisfac'  where  debt,  &c.  or 
[m]  Lib. 3.  foL  damages  are  recovered;  as  it  appeareth  at  large  [m]  in  Sir 
11.  Sir  WUliam   ^ruliam  Herbert*^  case,  whereunto  I  referre  the  reader. 

Herbert  t  case. 

(Hob.  983.)    (F.  V.  B.  104.) 

,  And 


intended  to  extirpate  them  entirely.  They  have,  however,  been  preserved- 
The  consequence  has  been,  Uiat,  though  they  were,  originally,  a  fraud  upon 
tenure ;  though,  in  everv  stage  of  their  progress,  thej  were  a  soblect  of  alarm 
and  jeidousy ;  thbugh  their  existence  is  a  direct  violation  of  tne  statute  of 
uses,  and  though  the  courts  of  law  profess,  in  most  cases,  (if  the  expression  may 
be  diowed),  a  legal  ignorance  even  of  their  existence,  still  they  form  a  con- 
siderable part  of  the  jurisprudence  of  the  country ;  they  affect  and  regulate, 
directly  or  indirectly,  almost  all  the  real,  and  a  great  proportion  of  the  personal 
property  of  the  kingdom ;  they  have  a  judicature,  and  a  form  of  process,  of 
their  own ;  and  these,  in  many  instances,  control  even  the  courts  of  law. 

II.  The  27  Hen.  8.  cap.  10.  provided,  that  the  use  and  possession  should 
always  be  united ;  by  declarinff,  that,  '*  When  any  person  shall  be  seised  of 
**  lands,  &c.  to  the  use,  confidence,  or  trust,  of  any  other  person  or  body 
''  politic,  the  person  or  corporation  entitled  to  the  use  in  fee  simple,  fee  tail, 
**  for  life,  or  years,  or  otherwise,  shall  from  thenceforth  stand  and  be  seised 
«  or  possessed  of  ihe  land,  &c.  of  and  in  the  like  estates  as  they  have  in  the 
**  use,  trust,  or  confidence ;  and  that  the  estate  of  the  person  so  seised  to  uses 
**  shall  be  deemed  to  be  in  him  or  them  that  have  the  use,  in  such  qualitv, 
«  manner,  form,  and  condition,  as  they  had  before  in  the  use."  But,  notwith- 
standing this  statute,  tliere  are  three  ways  of  creating  a  use  or  trust,  which 
still  remain  as  at  common  law ;  and  this  use  or  trust  is  a  creature  o£  the  courts 
of  equity,  and  subject  only  to  their  direction.  First,  where  a  man  seised  in 
fee,  raises  a  term  of  years,  and  limits  it  in  trust  for  A.  &cc.  this  the  statute 
cannot  execute,  the  termor  not  being  seised,  sdly,  Where  lands  are  limited 
to  the  use  of  A,  in  trust  to  permit  B.  to  receive  the  rents  aiid  profits,  for  the 
statute  can  only  execute  the  first  use.  3dly,  Where  lands  are  limited  to 
trustees,  to  receive  and  pay  over  the  rents  and  profits  to  such  and  such  per- 
sons, for  here  the  lands  must  remain  in  them  to  answer  those  purposes;  and 
these  points  were  agreed  to  in  Trinity  term  1700^  per  curiam,  in  Simson  v. 
Turner,  1  £q.  Ca.  Abr.  220. 

• 
in.  The  best  definition  of  a  trust  in  equity  is  that  which  is  given  by 
the  old  writers,  of  an  use  at  common  law ;  viz.  *'  A  confidence  which  is  not 
<<  issuing  outof  the  land,  but  a  thing  collateral,  annexed  in  privity  to  the  estate 
"  and  to  the  person  touching  the  land,  scil,  that  cestuy  que  use  shall  take  the 
**  profits,  and  that  the  terre-tenant  shall  make  estates  according  to  his  direc- 
**  tion."  These  are  the  words  used  in  Chudleigh's  case,  1st  Rep.  isi.  a.  b.  for 
the  definition  of  an  use.  Thus  he,  who  hath  a  trust,  hath  neither  jttf  m  re  nor 
jus  ad  rem ;  but  only  a  confidence  and  trust,  for  which  he  hath  no  remedj  at  the 
common  law,  but  only  a  remedy  by  a  subpoena  in  chancery.  This  is  the  unport- 
ant  distinction  between  trusts  and  commons,  rents,  and  such  like  hereditaments. 
These  follow  the  lands,  into  all  the  hands  to  which  they  come;  so  that,  if  a  person 
is  deforced,  still  the  land  in  the  hands  of  the  deforceor  is  subject  to  the  rent,  or 
common,  with  which  the  land  is  charged.  But,  generally  spring,  it  is  other. 
wise  with  respect  to  a  trust,  unless  the  estate  of  the  deforceor,  firom  his  havmg 
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And  it  is  to  be  observed,  that  these  three  writs  of  execution 
ought  to  be  sued  out  within  the  yeare  and  the  day  after  judge- 
ment; but  if  the  plaintife  sueth  out  any  of  them  within  die  yeare, 
he  may  continue  th/s  same  after  the  yeare  untill  he  hath  execu- 
tion. And  to  non^  of  these  writs  of  executions  the  defendant 
can  pleade :  but  if  he  hath  any  matter  since  the  judgement  to 

discharge 


notice  of  the  trust,  or  upon  some  other  grO(ind,  is,  in  the  consideration  of  a 
court  of  equity,  considered  as  charged  with  the  trust. 

IV.  This  doctrine  is  considered  as  particularly  important,  in  its  influence 
on  limitations  to  Trustees  for  preserving  Contingent  Remaindersy  and  as  it  is 
the  foundation  of  the  doctrines  of  equity  on  cases  arising  from  the  destruc- 
tion of  those  remainders  by  the  trustees.    This  was  discussed  at  great  length 
in  Chudleigh's  case,  i  Rep.  1 20.  a.     The  doctrine  laid  down  in  that  case, 
with  respect  to  the  destruction  of  contingent  uses  at  common  law,  appears 
to  be,  diat,  to  the  standing  seised  of  an  use  at  common  law,  two  tnings 
were  necessary;  one,  that  the  estate  upon  which  the  uses  were  declared 
should  subsist ;  this  was  called  privity  of  estate :  the  other,  that  the  party 
so  standing  seised  should  have  notice  of  the  use ;    this  was  called  privity 
to  the  person.    If  either  of  these  failed,  the  use  was  gone.    Whenever, 
therefore,  a  person  seised  of  a  life  estate  in  possession,  in  trust  for  another, 
conveyed  by  fine,  feoffinent,  or  recovery,  the  person  taking  under  that  con- 
veyance, acquired,  in  consequence  of  the  forcible  nature  of  those  modes  of 
conveyance,  a  new  estate,  and  thereby  the  privity  of  estate  was  necessarily  lost. 
But,  if  a  person  having  a  fee,  conveyed  that  fee,  then  the  privity  of  estate 
remained.    Still,  if  the  grantee  had  not  notice  of  the  trust,  Uie  privity  to  the 
person  was  gone.    In  the  latter  instance,  however,  this  important  distinction 
was  made,  that,  if  the  grantee  was  not  a  purchaser  for  a  valuable  consideration, 
the  law  implied  notice;  that  is,  presumed  him  to  be  acquainted  with  the  use ; 
this  continued  the  privity  to  the  person.    Thus  stood  the  doctrine  of  the 
destruction  of  contingent  remainders  at  the  common  law.    The  statute  of  uses 
made  no  difference,  as  to  the  legal  consequences  of  this  doctrine,  in  those  cases 
where  the  trustee  had  an  estate  for  life  only.    If  he  conveyed  by  fine,  feoffinent, 
or  recovery,  the  grantee  necessarily  took  an  estate  in  fee  simple.  .  This,  as  was 
observed  before,  was  a  new  estate.    Privity  in  estate  therefore  failed.    But  in 
those  cases,  where  the  whole  fee  was  conveyed  to  the  trustees  to  several  uses  in 
strict  settlement,  it  was  executed  in  the  cestuys  que  use;  and  then,  where  no 
use  was  limited  to  the  trustees  themselves,  notning  remained  in  them,  so  that, 
in  this  respect,  there  was  no  difference  between  them  and  strangers  to  the  deed. 
An  actual  estate  might,  however,  be  limited  to  them.    Of  this  practitioners 
availed  themselves,  to  support  contingent  remainder^,  and  prevent  their  being 
destroyed.     This  save  rise  to  the  limitation,  now  so  frequently  inserted  in  wills 
and  settlements,  of  an  estate  to  trustees  for  preserving  contingent  remainders. 

V.  To  present  this  pointedly  to  the  reader's  observation,  it  may  be  useful 
to  state  succinctly  THE  GRADUAL  PROGRESS  OF  SETTLEMENTS. 

V.  1.  The^r£^  attemfoi  at  a  settlement  appears  to  be  the  creation  of  an  estate 
in  fee  simple  conditional.  Tliis  had  two  effects,  that  of  suspending  the  absolute 
power  of  alienation,  till  the  birth  of  issue,  and  that  of  preserving  the  inheritance 
in  a  particular  line  of  succession,  so  as  to  make  it  devolve  through  a  particular 
line  of  heirs,  in  exclusion  of  others.  Bracton  mentions,  lib.  10.  that,  by  this 
mode  of  limitation,  die  estate  might  be  setded  by  a  person,  on  his  eldest  son 
and  the  heirs  of  his  body, — and  if  he  had  no  heirs,  or  havine  heirs,  if  they 
afterwards  failed,  then  to  his  second  son  and  the  heirs  of  his  Dojy,  with  like 
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discbarge  him  of  execution,  he  may  ha^e  an  andiia  ^erela,  and 
relieve  himselfe  that  way,  but  pleade  he  cannot.  At  if  the  plain- 
tife  after  release  unto  the  defendant  all  executions,  yet  in  none  of 
these  three  writs  he  shaJl  pleade  it,  but  is  driven  to  his  audka 
querela^  as  hath  been  said. 


limitations  to  his  other  sons  successively  and  their  remeetive  issue ;  and  in 
default  of  all  these,  to  die  party  himself  and  his  heirs.  This  appears  the  most 
extended  and  complicated  plan  of  settlement,  which  could  be  effected  through 
the  medium  of  this  mode  m  limitation. 

V.  3.  llien  came  the  statute  de  dords  condiiionalibw.  That  statute  took 
away  the  power  of  alienation  of  the  tenants  in  fee  simple  conditional,  and 
thereby  preserved  the  fee  to  the  issue,  and  the  reversion  to  the  donor.  This 
naturaJly  gave  rise  to  the  complex  modification  of  proper^,  to  which  the 
reversion  of  an  estate,  out  of  which  an  estate  tail  is  first  carved,  is  now  subject. 
By  Uiis  mode  of  settlement  land  was  at  once  completely  taken  out  of  com- 
merce and  involved  in  the  intricate  fetters  of  multiplied  entails.  This  may  be 
considered  as  the  second  stage  of  settlemenU. 

y.  3.  But  entails  were  again  subjected  to  the  alienation  of  the  tenant  in  tail 
by  the  introduction  of  common  recoveries,  about  the  reign  of  Ed.  4.  and  the 
introduction  of  fines  by  the  statute  of  4  H.  7.  To  prevent  this,  in  some  mea- 
sure, women  seised  of  estates  tail  of  the  gift  of  their  husbands,  were  prohibited  by 
the  1 1  H.  7*  c.  90.  ftom  alienating  these  estates.  To  bring  their  estates  within 
the  protection  of  this  statute,  it  became  usual  to  limit  the  husband's  estates^ 
to  the  husband  and  wife,  and  the  heirs  of  the  body  of  the  wife  by  the  husband. 
The  consequence  of  this  was,  that  the  estate  was  secured  to  the  parents  during 
their  lives,  and  was  secured  to  the  issue  against  the  act  of  either  parent. 
Nothing  short  of  the  concurrent  act  of  both  parents  could  deprive  the  issue  of 
the  estate.  A  more  rational  system  of  settlement,  (particularly  after  the 
statute  of  the  32  H.  8.  c.  27.  had  enabled  tenants  in  tail  to  lease),  could  not 
perhaps  be  devised.  The  estate  might  be  limited  to  the  male  or  the  female 
fine,  at  the  pleasure  of  the  parties.  It  was  protected  against  the  caprice  or 
extravagance  of  one  of  the  parties,so  long  as  the  other  refused  to  co-operate 
in  unfettering  the  entail,  while  there  was  a  provision  for  unforeseen  events,  by 
their  co-operation  during  their  joint  lives;  and,  during  the  life  of  the  surviving 
parent,  the  same  effects  might  be  produced  by  the  co-operation  of  that  parent 
and  the  issue;  and  after  the  decease  of  both  parents  the  estate  was  restored  to 
the  issue,  with  a  complete  power  of  alienating  it.  It  may  be  a  question 
whether,  even  now,  this  mode  of  settlement  be  not  the  most  proper  for  all 
those  cases,  where,  by  reason  of  the  smallness  of  the  property,  or  any  other  cir- 
cumstance, the  intricate  system  of  settlement,  now  in  use,  is  not  proper.  This 
may  be  described  as  the  third  stage  q/*  settlements. 

V.  4.  A  fourth  was  effected  by  limiting  life  estates  to  the  parents,  with  re- 
mainders to  their  unborn  children  by  purchase.  This  was  mtroduced,  soon 
after  it  was  discovered  how  completely  estates  tail  of  every  description  were 
subject  to  the  alienation  of  the  tenant  in  tail  by  fine  or  recovery.  But  it  did 
not  soon  become  general.  It  was  obvious,  that,  in  every  case,  where  the  parent 
was  himself  the  immediate  reversioner,  and  in  every  case,  where  the  parent 
not  being  the  immediate  reversioner,  could  procure  the  concurrence  of  the 
immediate  reversioner,  the  unborn  children  were  at  the  mercy  of  the  parent. 
This  ffave  rise  to  the  introduction  of  trustees  for  preserving  contingent  re- 
mainders. This  limitation  is  supposed  to  have  been  first  discovered  and  intro- 
duced into  practice  by  sir  Orlando  Bridgman,  during  the  time  of  the  Usurpa- 
tion. Whatever  doubts  may  formerly  have  been  entertained  on  this  head,  it  is 
now  settled  beyond  the  reach  of  controversy,  that,  under  a  limitation  of  this 
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description,  the  trustees  take  a  vested  estate  of  freehold.  The  interpoutioD  ot 
this  estate  prevents  the  tenant  for  life  from  surrendering  to  him  in  the  rever* 
sion,  and  if  he  aliens  his  estate  by  any  of  those  modes  of  conveyance,  which 
wotdd  otherwise  destroy  the  contmgent  remainders,  and  by  a  necessary  conse^ 
ouence,  be  a  forfeiture  of  the  estate,  it  authorizes  the  trustees  to  enter  for  the 
iorfeiture.    This,  to  use  one  of  the  explanatory  expressions  inserted  in  these 
limitations,    ^'prevents  the  contingent  remainders  from  being  defeated  or 
destroyed.'*— Such  are  the  circumstances  which  appear  to  have  given  rise  io 
this  most  frequent  and  important  limitation,  and  the  effects  it  produced ;  and 
thus  it  stands  with  respect  to  the  alienation  <^  the  tenant  for  life  without  die 
concurrence  or  co-operation  of  the  trustees.    With  respect  to  those  cases^ 
where  the  trustees  co-operate  in  the  alienation,  it  is  obvious  the  estate  of  these 
trustees  is  that  which  we  have  before  mentioned,  of  a  person  seised  of  a  life 
estate  in  trust  for  another ;  and  conformably  to  what  we  have  before  observed 
upon  the  alienation  of  a  person  so  seised,  his  fine,  feoffment,  or  common  reco- 
very acauires  him  an  estate  by  disseisin,  and  vests  the  estate  so  acquired  by 
him  in  tne  purchaser.    Here  then  the  privity  of  estate  fails :  but  courts  of 
equity  again  interfere.  This  alienation  or  the  trustees  is  evidently  a  breach  of 
their  trust.    If,  therefore,  the  conveyance  be  without  coostderation,  and  with- 
out express  notice,  the  court  implies  notice.  If  it  be  with  notice,  then,  whether 
with  or  without  consideration,  tne  courts  make  the  purchaser  hold  the  lands 
upon  the  trusts  to  which  th^  were  subject  in  the  hands  of  the  trustees.    But 
it  the  conveyance  is  for  a  valuable  consideration,  and  without  notice,  ihen  the 
courts  punish  the  breach  of  trust,  by  decreeing  them  to  purchase  lands  of  equal 
value  to  those,  of  which,  by  their  breach  of  trust,  tliey  nave  deprived  the  par- 
ties, and  to  settle  them  to  the  uses  and  uponl  the  trusts  of  the  lands  conveyed. 
See  Mansel  v,  Mansel,  2  Peere  Will.  678.    Pye  v.  Gorge,  i  P.  Wms.  128. 
Moody  V.  Walters,  16  Ves.  283.  and  Mr,  Feame's  E^y  on  Contingent 
Remainders,  6  ed.    326,  &c.    It  only  remains  to  observe,  that,  thouffh 
the  destruction  of  contingent  remainders  by  tlie  trustee  is  punished  in  the 
manner  we  have  mentioned ;  still,  where  there  is  a  bare  tenant  for  life  for  his 
own  benefit,  with  remainders  over  in  contingency,  if  he  destroy  the  contingent 
remainders,  it  is  no  breach  of  trust,  for  where  there  is  no  trust  there  cannot 
be  a  breach  of  trust ;  there  is  no  ground  consequently  for  a  coui^  of  equity  to 
interfere  in  that  case.    It  is*  therSbre  lefl  to  its  legal  consequences.     Titles 
however  depending  on  the  validity  of  an  act  of  this  nature  can  never  be  recom- 
mended.   The  power  of  tenant  for  life  to  destroy  contingent  remainders  is 
strictissimi  juris.    It  certainly  therefore  can  never  expect  fieivour, — or  any 
thing  beyond  mere  support.     In  Roake  v.  Kidd,  5  Ves.  647.  lord  Eldon 
appears  to  have  intimated  a  doubt,  whether  a  court  would  compel  a  purchaser 
to  accept  a  title  depending  on  the  destruction  of  contingent  remainders.  It  is 
to  be  oDserved,  that  it  hSs  not  yet  been  decided,  whether  a  legal  estate  of 
freehold  created  by  one  deed,  will  support  contingent  remainders  created  by 
another.    The  prevailing  opinion  appears  to  be,  that,  if  ever  this  point  should 
come  before  a  court,  the  decision  will  be  for  the  affirmative.    It  sometimes 
happens  that  contingent  remainders  are  limited  to  the  sons  of  a  person  who  has 
himself  no  life  estate.   Where  this  is  done,  it  is  proper  to  direct  in  what  man- 
ner the  rent  shall  be  applied,  during  the  suspense  of  the  contingent  remainder, 
and  the  vacancy  of  ,a  person  beneficially  entitled.    This  may  be  done  by 
directing  the  trustees,  during  that  vacancy  or  suspenie,  to  pay  the  rents  to  the 
persons  next  entitled  for  the  time  bemg,  under  the  uses  or  trusU  of  the  instru- 
mentf  to  a  vested  remainder  in  the  estates,  but  without  prejudice  to  the  estate 
of  the  chHdren  afterwards  coming  in  existence.  If  no  such  direction  is  given, 
the  settler  and  his  heirs  would  probably  be  considered  as  entitled  to  the  then 
intermediate  profits,  as  an  undisposed  part  of  the  inheritance. 

V.  s.  The  Jylh  and  ultimate  stage  of  settlements  appears  to  have  been  effected, 
by  the  introduction  of  powers  under  the  statute  of  uses.  By  these,  as  complete  a 
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dominion  over  the  property  which  is  the  subject  of  the  settlement  is  gtven^  i» 
the  ptttj  and  his  trustees,  as  if  it  were  not  the  subject  of  settlement ;  at  the 
same  time  that  the  property  or  its  value  is  completely  secured  to  the  parties, 
to  their  issue,  and  to  all  other  claimants.  Considered  m  this  point  of  view,  the 
plan  and  effects  of  a  marriage  settlement,  as  such  settlements  are  now  usually 
framed  in  England,  are  very  striking ;  and  will  bear  a  comparison  with  the 
marriage  contracts  of  aqy  other  co«n^.  These,  generaUy  speaking,  either 
fetter  the  property  so  much  as  to  ftske  it  entirely  out  of  commerce,  as  is  done 
by  the  tmixiet  qf  Bcotkmd  foUk  trritant  and  mo/u/m  clausegf  or,  like  their 
settlements  of  what  is  called,  simpk  desHnation^  leave  it  so  much  under  the 
oeotrol  and  direction  of  the  parents,  as  to  give  little  security  for  its  safe 
transmission  to  the  issue- 

VI.  TRUSTEES  EITHER  AAE  SUCH,  BY  THE  EXPRESS  OR  IMPUED  DECLA^ 
RATION  OF  THE  PARTY,  OR  ARE  MADE  SUCH  BY  A  COURT  OF  EQUFTY.^ 
In  a  court  of  equity  it  is  sufficient  that  the  trust  appears ;  and  if  the  party 
creatinff  the  trust  has  not  appointed  his  own  trustee,  the  court  of  equity  wi& 
follow  me  legal  estate,  and  decree  the  person  in  whom  it  is  vested  to  execute 
the  trust.  See  ant.  113,  note  a,  it  being  a  rule  which  admits  of  no  exception, 
that  a  court  of  equity  never  wantsa  trustee. 

VIL  ANOTHER  RULE  WHICH  ADMITS  OF  NO  EXCEPTION  IS  THAT  EQUFTY 
ACTS  UPON  THE  PERSON  AND  NOT  UPON  THE  THING.  The  consequence  is, 
that,  if  the  estate,  of  which  the  party  is  actually  seised,  is  not  commensurate 
to  the  trust,  equity  cannot  enlarge  it  Supposing  therefore  A.  to  be  seised  of 
an  estate  in  fee  simple,  in  trust  for  B,  and  his  heirs,  and  that  A*  conveys  the 
legal  estate  to  the  use  of  C  for  life,  with  remainders  over;  C.  and  the  remainder- 
men would  be  trustees  for  B, ;  and  B.  being  entitled  to  the  whole  equitable  fee, 
would  be  entitled  to  a  conveyance  of  it  to  him.  If,  therefore,  the  modifica- 
tions of  the  legal  estate  be  such,  as  enable  parties  to  convey  the  fee,  a  con- 
veyance must  be  made  by  the  same  means  as  if  it  were  a  conveyance  for  a 
valuable  consideration.  Consequently,  if  any  of  the  parties  should  be  seised  in 
tail,  a  fine,  or  recovery,  as  the  case  happens,  woui4  oe  necessary ;  and  if  the 
tenant  in  tail  should  happen  to  be  an  imant,  the  infant  cannot  convey  without 
levying  a  fine  or  sufiering  a  recovery.  The  stat  7  Ann.  chap.  19.  authorises 
infimts  to  convey  in  the  manner  therein  mentioned,  under  the  direction  of  the 
court  of  chancery.  This  has  been  held  to  extend  to  their  levying  fines  and 
suffering  recoveries,  where  the  nature  of  their  estates  have  required  these 
assurances,  to  perfect  the  conveyances.  See  3  Atkyns,  164.  479.  and  559. 
Com.  Rep.  615.  Barnes,  217.  but  sometimes  the  modifications  of  the  legal 
estate  are  such,  that  even  fines  and  recoveries  are  not  sufficient  to  convey  a 
fee.    In  this  case  application  to  parliament  is  necessary.    In  the  case,  sug- 

Sested  in  the  preceoinff  part  of  this  annotation,  the  whole  fee  simple,  on  which 
le  trust  was  supposed^to  be  ingrafted,  is  considered  to  have  been  originally 
vested  in  the  trustees,  and  to  have  been  modified  by  thent  into  uses  in  strict 
settlement :  but,  it  sometimes  happens,  that  the  land  is  originally  limited  to  the 
use  of  trustees,  in  tail,  or  even  for  life,  with  remainders  over  in  strict  settlement, 
and  trusts  are  declared  of  these  uses.  As  where  land  is  limited  to  the  use  of 
A.  and  the  heirs  of  his  body,  in  trust  for  /.  S.  and  theheuns  of  his  body ;  or, 
where  land  is  limited  to  the  use  of  A,  and  B.  during  their  joint  lives,  and  after 
the  decease  of  such  one  of  them  as  shall  first  depart  this  lifie,  to  the  use  of  the 
iurvivor  and  his  heirs,  in  trust  for  /.  S.  and  the  heirs  of  his  body.  Instanced  of 
such  limitations  and  trusts  have  occurred  in  practice.  As,  in  Uiese  cases,  the 
legal  estate  is  not  commensurate  with  the  trust  charged  upon  it^  practitioners 
have  doubted  whether  /.  iS.  has,  in  such,  that  kind  of  actual  equitable  estate 
tally  which  enables  him  to  acquire  the  fee  simple  of  the  land  by  a  recovery^ 
The  case  is  evidently  near,  when  the  seisin  to  the  uses  is.  more  limited,  thaa  the 
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uses  declared  of  it.  As,  where  a  feoffment  is  made  to  A.  and  the  heirs  of  hi* 
body,  to  the  use  of  /.  S»  and  the  heirs  of  his  body,  or  to  A.  and  B.  during  their 
joint  lives,  and  after  the  decease  of  such  one  of  them  as  shall  first  depart  thi* 
life,  to  the  survivor  of  them  and  the  heirs  of  the  survivor,  to  the  use  of  /.  Sm 
and  the  heirs  of  his  body.  On  all  these  cases,  a  judicial  determination  ia 
wanting. 

VIII.  It  is  sometimes  doubtful,  TfB£7H£B  JN  ESTATE  BE  LEGAL  OR 
EQUITABLR  The  leading  authorities  upon  this  point,  are,  Burchett  v.  Durdant^ 

3  Vent.  312.  Broughton  v.  Langley,  s  Salk.  679.  Simson  v.  Turner, 
1st  Equity  Cas.  Abr.  383.  Lady  Jones  v.  Lord  Say  and  Sele,  8  Vin.  262. 
Silvester  d.  Law  v.  Wilson,  3  Term  Rep.  444.  and  Thong  v.  Be^drd, 
1  Bro.  Cha.  Cases,  313.  The  result  of  these  cases  seems  to  be,  ist,  Inat  a 
devise  to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  without  any  ulterior 
words,  is  an«u8e  executed  by  the  statute  in  J?.~2dly,  That  the  comlniolioB 
would  be  the  same,  if  lands  were  devised  to  A*  and  his  heirs,  in  trust  to  permit 
B.  and  his  heirs  to  receive  the  rents  and  profits.«-3dly,  That  a  devise  to  A.  and 
his  heirs,  with  directions  to  dispose  of  the  estate^  or  of  the  rents  in  such  aman^ 
ner  as  necessarily  requires  the  legal  estate  should  reside  in  him,  will  of  course 
vest  the  legal  estate  in.  him.'-4thly.  That  a  mere  devise  to  A.  and  his  heirs, 
upon  trust  to  receive  the  rents  and  pay  them  over  to  B,  should  give  the  legal 
estate  to  A.  To  this  the  case  of  Silvester  v.  Wilson  nearly  approaches.— 
5thly,  That,  wher^  an  estate  is  given  to  A.  and  his  heirs,  upon  trust  to  dispose 
of  the  rents  in  a  particular  manner  during  the  life  of  B.  and  after  the  decease 
of  B,  to  stand  seised  of  the  lands  to  the  uses  therein  mentioned;  there,  as  the 
nature  of  the  trust  does  not  require  that  the  legal  estate  shall  reside  in  A.  for  a 
longer  term  than  the  life  of  B.  the  court  will  not  consider  the  use  to  be  exe- 
cuted in  him  for  a  longer  term  than  the  life  of  B. ;  but  will  OHisider  the  use  as 
executed  in  the  trustee  durine  the  life  of  B.:  and  afterwards  in  the  cestujf  que 
use.  Lord  Say  and  Sele  v.  Lady  Jones,  3  Bro.  Par.  Ca.  458.  Pincke  t^.  Curteis, 

4  Bro.  Ch.  Ca.  339. — 6thly,  And  that,  where  there  is  a  limitation  to  one  for 
life,  remainder  to  trustees  and  their  heirs  for  preserving  contingent  remainders, 
and  the  estate  of  the  trustees  is  not  restrained  to  the  life  of  the  tenant  for  life : 
in  a  deed  the  trustees  would  certainly  be  considered  as  taking  the  whole  fee: 
but  that,  in  a  will  as  the  nature  of  their  trust  requires  that  wey  should  take 
the  legal  estate  only  during  the  life  of  the  tenant  for  life,  and  the  subsequent 
devise  is  generally  introduced  by  the  words,  **  and  after  the  death  of  the 
*<  tenant  for  life,'*  there  seems  reason  to  contend,  they  should  be  Considered 
as  taking  the  legal  estate  for  the  p^eriod  of  his  life  only ;  that  bein^  evidently 
the  testator's  intention,  which  in  wills  has  so  powerful  an  operation  m  controll- 
ing the  legal  operation  of  the  words.  See  Snapland  v.  Snuthy  iBro.  Ch.  Ca.  75. 
and  Boteler  v,  Allington,  ibid.  73. 

IX.  There  iaeidisHnction  between  poviers  and  truds.  Devises  are  sometiines 
framed  in  such  a  manner,  as  to  make  it  uncertain  whether  the  legal  estate  is 
vested  by  them,  in  the  trustees,  upon  trust  to  dispose  of  it  according  to  the 
directions  of  the  testator,  or  whether  the  legal  estate  is  suffered  to  descoid 
upon  the  heir  at  law,  or  is  devised  to  others,  with  a  power  to  the  persons  men^ 
tioned  for  that  purpose  by  the  testator,  to  dispose  of  it.  This  is  very  import- 
ant, and  sometimes  not  clearly  to  be  ascertained.  See  ante,  k».ii3.  a. 
note  3.  on  the  devise  of  an  estate  to  be  sold  by  executors  where  it  vests  the 
estate  in  l^e  executors,  and  where  it  merely  gives  a  power  to  seU  it.  It  is 
observable  that  where  there  is  a  devise  to  executors  to  sell,  the  statute  of 
31  I).  8.  makes  it  lawful  for  one  of  the  executors  to  sell  without  the  other ; 
and  in  Boni&ut  v,  Greenfield,  Cro.  Eliz.  80.  it  was  decided,  that,  this  statute 
extends  equally  to  ihose  cases,  where  the  legal  estate  is  devised  to  the  jaxc^ 
cutorS)  aa  to  those,  where  a  mere  power  is  given  to  sell.    But  die  taking  olT  the 
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t»>DTeyance  from  on«  executor  only,  is  liable  to  objections.  One  is,  that 
the  other  executor  may  have  previously  sold ;  in  which  case  the  first  vendee 
would  be  preferred.  The  other  arises,  where  the  will  expressly  requires 
ihat  all  the  trustees  should  join  in  the  receipt  for  the  purchase  money. 

X.  By  the  stat.  29  Cha.  s.  cap.  3.  sect.  8.  it  is  provided,  ^<  Tfiat  all  declara- 
**  tioru  and  creations  of  trust  in  Intids  or  hereditaments  must  be  in  writings  si^ed 
**  by  the  party,  or  by  his  last  will  in  writing,  or  else  void,  except  trusts  ansing 
**  by  implication  of  law,  and  transferred  and  extinguished  by  acts  of  law.*'  A 
person  purchasing  land  in  the  name  of  another,  has  always  been  held  to  be 
within  this  description.  But  it  has  also  been  held,  that  this  implied  trust  may 
be  rebutted  by  circumstances  in  evidence ;  and  therefore,  where  a  father  has 
purchased  in  the  name  of  a  son,  or  a  grandfather  in  the  name  of  a  grandson,  it 
nas  oflen  been  held  to  be  intended  as  an  advancement  for  the  son  or  grandson, 
and  not  as  a  trust  for  tlie  purchaser.  This  construction  of  trusts  by  a  court  of 
^oity,  IS  conformable  to  the  construction  of  uses  by  the  courts  of  law.  There, 
«  feonbient  without  consideration,  when  no  use  was  declared,  was  always  held 
to  operate  to  tlie  use  of  the  feoffor.  But  when  it  was  to  a  son  or  grandson, 
the  consideration  of  blood  intervened,  and  it  was  held  to  operate  to  the  use  of 
Che  son  or  srandson.  This  doctrine  is  often  resorted  to  in  the  case  of  grants 
of  C((ypyhol<u  where  the  son  of  a  grantee  is  a  nominee.  There  the  implication 
in  favour  of  the  son  is  not  so  strong,  as  there  is  a  necessity  of  mentionmg  some 
life,  for  the  purpose  of  filling  up  the  estate.  Yet  in  these  cases,  with  some  excep- 
tions, (see  particularly  Lane  v,  Dighton,  Amb.  409.)  it  is  considered  so  far  an 
advancement  for  the  child,  that  it  is  incumbent  on  the  person  claiming  against 
^e  child  to  show  tiiat  it  was  not  so  intended.  In  the  case  of  Dyer  and  D\'er, 
heard  in  the  exchequer,  Nov.  ao,  2 1,  and  37, 1788,  this  doctrine  was  very  fnlly 
entered  into,  and  explained  with  the  greatest  learning  and  perspicuity,  by 
the  then  chief  baron  Eyre.    Watkins  on  Copyholds,  316. 

XI.  ^  The  favour  which  is  shown  to  old  tenants,  bv  granting  them  a  renewal 
of  their  leases,  preferably  to  a  stranger,  has  given  them,  in  the  eye  of  the  law, 
an  interest  beyond  their  subsisting  term ;  and  this  interest  is  generally  termed 
their  tenant  right  of  rcnetocU.  This  is  particularly  applicable  to  leases  from  the 
crown,  from  the  diurch,  from  colleges,  or  from  other  corporations.  In  these 
cases,  it  often  happens,  tliat  the  situation  of  tlie  parties  is  such,  that  there  are 
auccessive  renewals  of  the  lease,  or  successive  enliureements  of  it  by  reversionary 
grants.  On  one  hand,  the  property  is  more  valuable  to  the  actual  tenant  than 
any  other  person ;  he  can  therefore  afford  to  pay  more  for  the  renewal  than 
anodier.  On  the  other  hand,  there  is  a  natural  partialilr  in  the  lessors  to  the 
present  tenants,  particularly  if  they,  or  the  persons  under  whom  they  claim, 
nave  long  been  tenants  of  the  land  in  question.  These  circumstances  have 
produced  what  is  called  tenant  right.  Attempts  have  been  made  to  establish 
an  obligation  in  landlords  to  renew,  but  they  have  not  succeeded.  The  renewal, 
dieiefore,  is  still  a  matter  of  favour  and  of  chance ;  but  is  so  far  valuable,  that 
it  enhances  the  price  of  the  property  on  sales;  provisions  for  renewal  are  in* 
aerted  in  mortgages  and  settlements ;  and  the  right  of  parties  to  this  chance  of . 
renewal  is  guairded  by  courts  of  equity.  In  mortgages  of  this  species  of  pro- 
perty,  where  this  chance  of  renewal  exists,  there  should  always  be  inserted  in 
the  mortgage  deed  a  covenant  from  the  mortgagor  for  the  renewal  of  the  lease, 
and  for  vesting  such  new  lease  in  the  mortgagee ;  with  an  agreement,  that,  if  the 
mortgagor  neglects  to  renew,  it  shall  be  lawful  for  the  mortgagee  to  renew,  and 
that  die  fihe  and  expenses  of  renewal  shall  be  a  charge  upon  the  premises,  and 
bear  interest.  In  settlements  also,  there  should  be  a  power  authorizing  the 
trustees,  fironx  time  to  time,  to  renew  tlie  leases,  and  for  that  purpose  to  raise 
money  by  mortgage.  But  particular  care  should  be  taken  to  insert,  in  all  settle- 
ments of  this  nature,  euch  provisions,  as  will  free. the  trustees  from  personal 
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liability,  for  an  omission  to  renew,  unless  it  happens  by  a  defined  neglect  or 
default;  as,  without  such  a  provision,  the  trustees  will  be  considered  an* 
swerable  for  it,  as  for  a  breach  of  trust.  Lord  Montfort  v.  Lord  Cadogan,, 
17  Ves.  485. 

Where  such  provisions  are  not  introduced,  an  opinion  prevailed,  in  conse- 
quence of  what  was  reported  to  have  been  said  by  Lord  Hardwicke,  in  Vemey 
V.  Vemey,  Amb.  88.  that  the  tenant  for  life  should  pay  one  third  of  the  fine  and 
the  other  charges  attending  the  renewal,  or  keep  down  the  interest  of  them,  and 
the  residue  paid  by  the  person  in  remainder :  but  it  now  appears  to  be  settled 
that  the  tenant  for  life  must  contribute  beyond  the  interest,  in  tlie  proportion 
to  the  benefit  he  takes.  Nightingale  v,  Lawsou^  i  Bro.  Ch.  C.  440.  and  White 
i\  White,  4  Ves.  33.  9  Ves.  554. 

As  to  the  protection  afforded  by  the  courts  of  equity  to  persons  entitled  to 
this  tenant  right,  courts  of  equity  have  so  far  recognized  tlie  tenant  right  to  be  a 
real  benefit,  and  as  such  entitled  to  their  protection,  as  to  decree,  that,  new  or 
reversionary  leases,  (gained  by  imdue  means  or  suppression  of  the  tenant  right, 
of  renewal),  should  be  for  the  benefit  of  the  persons  interested  in  the  ancient 
leases ;  and  consequently,  that  those,  who  obtain  such  new  leai^es,  and  were 
thereby  legally  possessed  of  them,  should  be  trustees  for  that  purpose.    Tlie 
cases  on  this  head  may  be  divided  into  three  classes.    The  first, — where  the 
renewal  has  been  obtained  by  persons  bavins  no  beneficial  interest  in  the  old 
lease,  and  no  connection  wilii  the  lessee,  and  nas  been  obtained  by  a  suggestion, 
of  what  was  false,  or  a  suppression  of  what  was  true.   The  second,-— where  the« 
parties  obtaining  the  renewal  have  no  beneficial  interest,  but  are  connected  with 
the  old  lessee,  as  guardians,  trustees,  or  executors.    The  third, — ^where  the 
persons  renewing  have  only  partial  and  limited  interests,  as  tenants  for  life,- 
mortgagors  or  mortgagees,  in  all  these  cases,  the  oarties  renewing  have  been 
uniformly  declared  trustees  for  the  persons  beneficially  interested,  in  the  ancient 
lease,  eiUier  wholly  or  in  part,  according  to  the  particular  circumstances  of  the 
case ;  the  court  presuming  that  the  new  lease  was  obtained  by  means  of  the 
connection  with  or  reference  to  the  interest  in  the  ancient  lease.   The  cases  on . 
the  doctrine  of  the  tenant  right  of  renewal  are  numerous.    One  of  the  most 
imporUbit  of  them  is  that  of  Riawe  v.  Chichester,  Amb.  715.    Another  very  im- 
portant case  on  this  learning,  is  that  of  Lee  v.  lord  Vernon,  heard  on  appeal  to 
the  house  of  lords,  11  May  1776,  7  Bro.  Par.  Ca.  432. 

XII.  It  frequently  happens,  that,  tohere  a  real  estate  is  limited  in  strict  settle* 
mentt  and  a  leasehold  for  years  or  other  personal  estate  is  intended  to  be  settled 
upon  corresponding  trusts^ — ^the  settlement  is  made  by  assigning  the  leasehold 
estate  to  trustees,  and  declaring  they  shall  stand  possessed  oi  it,  upon  such  trusts 
as  are  previously  declared  of  the  real  estate,  or  as  near  thereto  as  dtay  be,  or  as 
the  rules  of  law  and  equity  will  permit.  This  should  never  be  done.  The 
nature  of  real  and  personal  estate  is  so  different,  as  to  make  it  almost  impracti- 
cable to  frame  such  a  set  of  trusts  as  will  in  every  possible  event,  or  even  in  the 
common  contingencies,  carry  the  personal  estate  in  the  same  course  of  devolu- 
tion as  that,  in  which  a  real  estate,  proposed  to  be  strictly  entailed,  is  usually 
settled ;  and  the  mddes  of  doing  it  are  so  various,  that  hardly  two  professional 
men  would  agree  upon  the  same  plan.  The  best  method,  therefore,  is,  to  insert 
a  complete  i$et  of  limitations  for  the  personal  estate.  If,  however,  from  the 
smallness  of  the  property,  it  is  thought  advisable  to  do  it  by  way  of  reference  toi 
the  limitations  of^the  real  estate,  a  declaration  may  be  inserted,  expressing  that 
the  leasehold  or  personal  estate  shall  not  vest  absolutely  in  any  tenaht  m  tail 
taking  by  purchase,  who  shall  not  attain  the  ag^  of  21  years ;  with  a  proviso, 
that,  after  the  decease  of  the  preceding  tenant  for  life,  such  infimt  tenant  in  tail 
for  the  time  being  shall  during  his  minority  be  entitled  to  the  rent^  and  interest. 
The  nature  of  leasehold  for  lives  is  much  more  analogous  to  th^t  of  estates  of 
inheritance;  and  therefore,  generally  speaking,  may  be  settled  by  reference  to 
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imued  bj  it  to  pnnhmt  Uamholdt  fat  jess.     See  Folcj  v.  Bar- 
mA,  1  Bra.  Cfau  Can^  ^74;    mH  D.  of  NevcMlk  r.  Ladj  Lbioola,  3  Tes. 


XnL  UwMolwM  led  befall,  that  ooe  of  the  priiKa|Mlobicc^ 

la  fmmmg  Ae  itatate  of  uks^  wai  to  rertoie,  ia  soaie  Bwarare,  tibe 
aotorietf  of  the  old  coamoa  lam  ooorejaiicei ;  but  that  tlieir  Tieva,  in  iSbrn 
rcapect,  were  aloioat  totaHj  defeated,  hj  the  introdnctioo  of  conteraucea  hj 
Icafe  aod  itltmt,  and  bj  the  prcBerTation  of  oki,  under  die  ifipdlatian  of 
tfartt.  Tbe  Icgislatiire  Im,  at  diSerent  tunci,  aoade  attewgitt  to  remtdy  tkt 
muekiffarisug  Jhm  tie  secrei  inaufer  offropari^  to  wkick  tUt  staitde  kms 


AMOOOg  tfaeae  attfUFuif  attr  be  redumed  the  ttntwift  osrazmttfraMdmltat 
wytnea  amd  dasists^  13  Elia.  c.  5.  27  Eliz.  c  4.  and  3  W.  &  M.  c  14.  bat 
partioilariY  the  ftatnte  of  39  Car.  a.  c  3.  gaiuiionlj  called  the  Statute  of 
Ffaoda  and  Petjonei,  wfaich  proridea  aj^aiiMt  couwej^ioff  aoj  famds  or  hciedita- 
OMats  for  oKire  than  three  yean,  or  dadariqg  trusts  cf  theoi,  otherwise  than 
bj  writiiiff«    See  ant.  48.  a.  note  3. 

With  the  same  riews  hare  been  nssred  the  aettfar  regitterimg  deeds  raped- 
tMg  lamdi  fa  the  Wetiy  Eastf  and  Nortk  Ridmpj^tke  commtyof  York^  amd  m 
the  eomhf  of  MiddUsex.-^a  &  3  Ann.  c.  4.  o  Ann.  c  35.  7  Ann.  c  ao. 
wdA  8  Geo.  a.  c.  6. 

In  the  Goostrnction  of  tbe  39  Cha*  a.  c.  9.  tbe  courts  hare  decided,  that  it 
was  made  with  a  design  to  prevent,  either  in  marriace  or  in  any  odier  treaties^ 
uncertainty^  perjufjy  and  contrariety  of  eridence;  me  caaes  not  liable  to  dieK 
incomrenieocies  are  not  within  it.  See  1  Eq.  Ca.  Ab.  19.  The  courts  seem  to 
hare  finroored  a  like  equitable  constmcdoii  of  the  statutes  fat  the  r^istratioD 
of  deeds.  Thus  in  the  case  of  Le  Nere  r.  Le  Neve,  1  Yea.  64.  lord  Hard- 
wioke  decreed,  that,  if  a  deed  respecting  lands  in  any  of  the  register  counties 
is  not  registered,  and  afterwards  the  same  lands  are  sold  or  mortgag^  by  a 
deed  properiy  registered;  if  the  person  claiming  under  tbe  second  deed  has 
notice  of  the  first  deed,  the  oerson  claiming  under  the  first  deed,  though  it  is 
not  registered,  shall  be  preferred  to  him. 

The  general  doctrine  of  these  decisions  is  founded  on  principles  both  just 
and  equitable,  wbeniqiplied  to  particular  cases;  yet  it  may  be  doubted,  whether 
s  more  rigid  adherence  to  the  letter  of  these  statutes,  particularly  that  of  the 
99  Car.  3.  c.  3*  would  not  hare  been  more  beneficial  to  tne  public.  The  French 
showed  a  mudi  more  rigid  and  pertinacious  adherence  to  the  letter  of  their  laws 
respecting  the  registration  of  deeds  and  wills.  By  laws  o^  that  kingdom,  as 
ancient  as  the  l6ui  century,  particularly  an  ordonnance  of  Henry  11.  of  the 
year  15539  it  was  ordered,  that  all  wills  and -deeds,  containing  substitudons  of 
estates,  should  be  registered  within  a  pardcular  period  of  time.  If  they  were 
not  reffistered  within  that  time,  the  courts  seem  to  have  doubted  whether  they 
were  bindinff  even  on  the  parUes,  in  whose  favour  the  substitudons  were  made; 
buty  it  was  always  setded,  that  the  subsdtudons  were  of  no  force  against  credi- 
ton  or  purchasers.  Several  points  of  the  laws  respecting  subsdtudons  being 
unsettled,  and  the  laws  respecdn^  them  being  different  m  different  parts  of  the 
Idngdomi  they  were  all  reauced  mto  one  law,  by  the  celebrated  ordonnance  of 
August  1747*  That  ordonnance  was  fhuned  by  the  chancellor  D'Aguesseau, 
after  taking  the  sentiments  of  every  parliament  w  the  kingdom  upon  forty-five 
different  quesdons  proposed  to  them  upon  the  subject.  "Hie  thirty-ninth  ques- 
tion is,  ^'Whether  a  creditor  or  purchaser,  having^nodce  of  the  subsdtudon 
<•  before  his  contract  or  purchase,  is  to  be  admitted  to  plead  the  want  of 
«  registradon  ?"  All  the  parliaments,  except  the  parliament  of  Flanders, 
agreed^  that  he  was;  that,  to  admit  the  contrary  doctnne  would  make  it  always 

open 
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open  to  argument,  whether  the  party  had  or  had  not  notice  of  the  substitution ; 
that  this  would  lead  to  endless  uncertainty,  confiiiMRi  and  perjury  ;  and  that  it 
was  much  better  that  the  right  of  the  subject  should  depend  upon  certain  and 
fixed  principles  of  law,  than  upon  niksuna  constructions  of  equity,  which  must 
be  arbitrary,  and  conseauently  uncertain.  The  ordonnance  of  August  1 747  was 
fhuned  accordingly.  Tnose  who  have  commented  upon  that  ordonnance  lay  it 
down  as  a  fixed  and  undeniable  principle,  that  nothing,  not  even  the  most 
actual  and  direct  notice,  countervails  the  want  of  registration ;  so  that  if  a 
person  be  a  witness,  or  even  a  party  to  the  deed  of  substitution,  still,  if  it  be 
hot  registered,  he  may  safely  purchase  the  property  substituted,  or  lend  money 
upon  a  mortgage  of  it.  See  Q,uettibns  concernant  les  Substitutions^  Toulouse^ 
1 770 ;  and  Commeniaire  de  I '  Ordonnance  de  Louis  X  V.  sur  les  Substitutions  par 
Mr,  FurgolCf  h  Paris^  1767. — The  same  principle  has  been  received  into  the 
Code  Civil  Napoleon,  The  article  1069  provides  that  *'  dispositions  by  gift  or 
**  wiU,  undercharge  of  restitution," — (that  is^  dispositions  by  way  of  mortgage 
or  pledge) — <'  shall,  at  the  instance,  either  of  the  party  charged,  or  of  the 
^*  trustee  appointed  for  their  execution,  be  made  public ;  viz.  as  to  immovables, 
*^  by  transcription  of  the  instrument  on  the  register  of  the  office  of  mortgages, 
**  of  the  place  where  they  are  situate ;  and  as  to  sums  placed  out,  with  privi- 
^  leges  over  immovables," — certain  legal  liens  on  land  to  which  the  law  of 
France  allows  a  privilege  of  priority — *'  by  inscription  upon  the  property, 
**  charged  with  the  security." — The  article  1071,  provides  that  "  the  want  of 
**  transcription  on  the  register  of  any  such  instrument,  cannot  be  supplied,  or 
^  excused,  by  any  notice,  which  creditors  or  subsequent  purchasers  may  have 
^  of  its  contents  by  other  means  than  that  of  transcription :"  and  the  article 
1073  provides,  that  **  neither  donees,  or  legatees,  or  even  the  lawful  heirs  of 
**  him,  who  makes  the  disposition  contained  m  the  instrument,  neglected  to  be 
**  transcribed,  nor  the  donees,  legatees,  or  heirs  of  these,  can  enforce  their 
^  titles  against  the  persons  entitled  in  default  of  transcription.'^ 

XIV.  The  courts  have  in  part  remedied  the  mischief  arising  from  the  admission 
of  trusts^  xoith  resect  to  the  cestuy  que  trust,  by  making  persons  paying  money  to 
trustees,  xvith  notice  of  the  trust,  ansu)erable,  tn  some  cases,  for  the  proper  appli- 
cation  of  it.  Lord  JVlansfield,  in  his  very  distinguished  argument  in  the  great 
case  of  Burgess  V.  Wheate,  1  Black.  Rep.  133.  observes,  ''that  the  cestuy  que 
"  trust  is  actually  and  absolutely  seised  of  the  freehold,  in  the  consideration  of 
**  a  court  of  equity ;  that  the  trust  is  the  land,  in  that  court ;  and  that  the 
*'  declaration  of  the  trust  is  the  disposition  of  the  land."  It  is,  perhaps,  to  be 
wished,  ihat  the  operation  and  consequences  of  trusts  had  been  confined  to  the 
trustee  and  cestuy  que  trust.  There  is  no  doubt  but  the  doctrine  in  question  is, 
in  many  instances,  of  sreat  service  to  the  cestuy  que  trust,  as  it  preserves  his 
pronerlir  from  the  peciuations  and  other  disasters  to  which,  if  it  were  lefl  solely 
to  tne  discretion  or  the  trustee,  it  would  necessarily  be  subject ;  yet  it  may  be 
<]uetHoned,  whether  the  admission  of  it  be  not,  in  general,  productive  of  more 
inconvenience  than  real  good«  To  prevent  thts  inconvenience,  it  is  become 
usual  to  insert  a^dause  in  deeds  or  wOls,  that  tbe  receipts  of  the  trustees  shall 
of  themselves  discharge  the  persons  to  whom  they  are  given,  from  the  obliga- 
tion of  seeing  to  the  application  of  the  money  paia  by  them.  In  some  instances, 
without  any  clause  or  this  nature,  a  person  paving  money  to  a  trustee  b  not 
answerable  for  the  misapplication  of  it,  thougn  he  has  notice  of  the  trust  Per- 
haps  the  following  distinctions  and  observations  will  be  found  of  use  towards  ob- 
taming  an  accurate  knowledge  of  die  rules  of  equity  upon  this  complex  subject. 

XI V.  1 .  With  regard  to  personal  estate,  it  is  every  where  admitted,  that  if  a 
testator,  possessed  of  personal  estate,  dies  indebted,  having  by  his  will  directed 
his  estates  to  be  sold  for  the  payment  of  his  debts,  whether  he  specifies  them  or 
not,  the  mortgagee  or  purchaser  of  any  part  of  his  personal  assets  is  not  bound 
to  see  to  the  application  of  his  mortgage,  or  purchase  money.    See  Elliott 

and 
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and  Merryman,  Barnardiston's  Rep.  in  Cha.  page  78.  But  if  he  ckarget  a 
9pecj/U  pari  of  ku personalty  with  the  payment  of  a  specific  debt  or  legacy*  it 
aeems  to  have  been  a  matter  of  doubt  how  far  the  purchaser  of  that  specific 
part  was  answerable.  In  the  case  of  Humble  v.  Bill,  2  Vem.  444.  the  master 
of  the  rolls  decreed  that  a  mortgagee  of  a  term  of  years  from  an  executor 
(which  term  of  years  was  specifiodly  bequeathed)  was  not  answerable  for  the 
misapplication  of  his  mortgage-money. — This  decree  was  reversed  in  the  house 
of  lords  in  1703-4,  1  Bro.  rar.  Cas.  71 ;  but  from  the  account  given  in  Yiner, 
7  vol.  43.  pi.  1 3.  and  1 8  Vin.  1 31 .  pi.  1 1 .  there  is  reason  to  suppose  tlie  reversal 
was  founded  on  particular  proof  of  fraud.  Two  cases  in  Peere  Williams,  Ewer 
v»  Corbett,  and  Burtin^  r.  Stonard,  vol.  2.  p.  148.  and  150.  coincide  with  the 
master  of  the  Rolb  against  the  house  of  lords :  and  see  Gilbert's  Reports,  113. 
Mead  v.  lord  Orrery,  3  Atk,  335.  Ithell  r.  Beane,  1  Ves.  215.  It  should,  how* 
ever,  be  observed,  that  the  principle  on  which  the  courts  have  founded  their 
opinion,  that  the  purchaser  or  mortgagee  of  any  part  of  the  testator's  assets 
specifically  bequeathed  is  not  answenSile  for  the  misapplication  of  his  pur- 
cnase  or  mortgage  money,  is,  that  the  whole  of  the  personal  estate  being 
bound  to  pay  the  debts  of  the  testator,  that  specific  part,  (though  specifically 
bequeathed,)  is  liable  with  the  rest :  it  has  therefore  oeen  held,  that  the  pur* 
chaser  must  not  have  notice  that  there  are  no  debts,  or  that  the  debts  are  paid. 
With  the  latter  doctrine  the  modem  practice  of  the  professicm  accords.  The 
reason  of  these  cases  is,  that,  the  property  of  the  testator  vests  absolutely  in 
the  executor,  both  at  law  and  in  equity ;  so  that  the  demand  of  the  creditors 
and  legatees  are  personal  upon  the  executor :  they  are  no  lien  upon  the  pro- 
perty m  his  hands,  or  in  the  hands  of  the  assignees,  from  him ;  the  executor  is 
intrusted  with  the  disposition  of  the  property;  and  no  third  person,  therefore, 
should  be  implicated  m  it.  It  seems  clear  from  Ewer  v.  Corbett,  that  though, 
bv  such  notice  of  there  being  no  debts,  or  of  the  debts  being  paid,  the  pur- 
chaser makes  himself  answerable  for  his  purchase  or  mortgage-money :  yet 
he  is  not  bound,  previously,  to  inquire  and  satisfy  himself,  that  there  are  debts 
unpaid,  or  tliat  the  parts  of  the  assets  not  specifically  bequeathed  are  suffi- 
cient to  pay  the  debts  and  legacies. 

XIV.  2.  With  respect  to  the  devise  of  a  real  estate  for  the  payment  of  debts  : 
It  must  first  be  observed,  on  the  authority  of  the  cases  of  Cutler  and  Coxeter, 
2  Vem.  302.  French  and  Chichester,  2  Vera.  568.  and  2  Ves.  590.  that  if  a 
person  charges  both  his  real  and  personal  estates  with  the  payment  of  his 
debts,  the  personal  estate  must  be  first  applied :  and  that  it  is  therefore  im- 
material wnether  the  testator  charges  the  personal  estate  in  the  first  instance, 
or  not. — Now,  if  a  person  devises  a  real  estate  to  trustees  to  sell  for  the  pay- 
ment of  his  debts,  all  the  books  agree,  (see  particularly  the  case  above  cited 
of  Elliott  v.  Merryman,  Spalding  and  Shahuer,  1  Vera.  301.  Culpepper  r. 
Aston,  2  Chan.  Cases,  115.  221.  1  Ves.  173.  and  215.  Cotterel  o.  Uampson, 
j2  Vem.  5.  Smith  v.  Guy  on,  1  Bro.  Ca.  in  Cha.  186.)  that  if  the  debts  are 
specified  or  scheduled,  the  purchaser  or  mortgagee  is  bound  to  see  to  the  ap- 
plication of  his  money ;  but  that,  if  they  are  not  specified  or  scheduled,  he  is 
not  bound  to  see  to  such  application. 

XIV.  3.  As  to  legacies — these,  from  their  nature,  must  be  considered  as  specified 
or  scheduled  debts ;  how  far,  in  those  cases,  where  tlie  trust  does  not  extend  to 
the  payment  of  debts,  the  purchaser  of  a  real  estate  is  bound  to  see  the  money 
apphed  in  discharge  of  the  legacies,  is  often  a  subject  of  discussion  and  doubt, 
ev^n  with  the  most  experienced  practitioners.  But,  if  the  trust  is,  to  sell  for 
the  payment  botli  of  debts  and  legacies,  then,  the  trust  to  pay  the  debts,  in- 
tercepts the  trusty  to  pay  the  legacies,  and,  as  the  purchaser  is  not  bound  to 
see  to  the  payment  01  the  former,  he  necessarily  is  not  bound  to  see  to  the 
payment  or  the  latter.  Thus  in  Jebb  v.  Abbott,  heard  in  chancery  on  the  9th 
February  1782,  lord  chancellor  Thurlow  said,  that,  where  debts  and  legacies 
are  charged  on  lands,  the  purchaser  will  hold  free  from  the  claims  of  the 
legatees ;  for  not  being  botind  to  see  to  the  discbarge  of  debts,  he  cannot  be 
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expected  t6  see  to  the  discharge  of  legacies,  which  cannot  be  paid  till  after 
the  debts.    Lord  Kenyon,  chief  justice  of  the  king's  bench,  who  was  counsel 
in  the  cause,  assented  to  this  position,  and  said  it  had  been  so  determined  by 
lord  Hardwicke.     Probabl  j  the  case  alluded  to  by  him  was  that  of  Rogers 
V.  SkiUicome,  since  reported  by  Mr.  Ambler;  see  his  Rep.  fol.  188. — ^In 
Beynon  V.  Gollins,  in  the  sittings  after  Hilary  term  1788,  the  testator  had 
charged  his  estate  with  the  pa3anent  of  his  just  debts  generally,  and  with  a 
legacy  of  800  /.  for  his  daughter  for  life,  and  after  her  death  for  her  children* 
The  trustee  had  joined  in  a  conveyance  of  part  of  the  estate  to  a  purchaser, 
and  permitted  the  800/.  to  come  into  the  nands  of  the  daughter's  husband, 
and  It  was  wasted.    The  bill  was  brought  by  the  wife  and  children,  to  have 
the  legacj  made  good  by  the  purchasers  of  the  estate,  and  against  the  trustee. 
It  was  dismissed  against  the  purchasers.    Upon  the  hearing  for  further  di- 
rections, it  was  pressed  by  Mr.  Ambler,  that  Uie  trustee  should  pay  the  costs 
of  the  purchasers.    But  lord  Thurlow  refused  this,  saying,  that,  as  there  was 
a  general  charge  of  debts,  the  purchasers  were  not  liable  to  see  to  the  appli- 
oUaon  of  the  purchase  money  in  payment  of  the  800  L  and  that,  if  the  plaiun 
tiff  thought  fit  to  make  unnecessary  parties,  the  trustees  ought  not  to  pay  the 
costs  otsuch  parties,  but  that  they  must  receive  them  from  the  plaintiff. 

XIV.  4.  Lands  are  sometimes  aevised  to  trustees^  upon  trust  to  raise  as  much 
monetf  as  the  personal  estate  shall  Jail  deficient^  in  paying  the  testator*  s  debts  and 
Ugacies.'^It  seems  to  be  the  general  opinion,  that  a  purchaser  or  mortgagee 
is  not  bound,  in  this  case,  to  inquire  whether  the  real  estate  is  wanted  or  not. 
It  b  a  nicer  case  where  the  lands  are  not  devised  to  the  trustees,  but  a  mere 
power  is  given  them  to  sell  for  the  purpose  of  raising  as  much  money  as  the 
personal  estate  shall  fall  short  in  paying.    To  the  valid  execution  of  such  a 
power,  the  deficiency  of  the  personal  estate  seems  to  be  a  requisite  circum- 
stance.   It  may,  therefore,  be  contended,  that,  if  there  be  not  the  deficiency 
in  question,  the  power  is  not  well  executed,  and  a  necessary  consequence  of 
this  appears  to  be,  that,  if  the  purchaser  cannot  give  l^&l  evidence  of  this 
deficiency,  he  cannot  make  out  his  title  under  the  power.  To  prevent  questions 
of  this  nature  from  arising,  it  is  usual  to  insert  m  all  instruments  declaring 
trusts  of  personal  estate,  and  in  all  instruments  by  which  real  or  personal  estatea 
are  vested  in  trustees,  upon  trust  to  raise  money  by  sale  or  mortgage,  or  a 
power  to  raise  money  for  any  purposes  is  given  them,  a  clause  expressly  dis* 
charging  the  purchasers  or  mortgagees,  from  the  obligation  of  ascertaining 
that  the  money  advanced  by  them  is  wanted  for  the  purposes  of  the  trust  or 
power.    A  clause  of  this  nature  should  seldom  be  omitted.    Where  the  trust 
or  power  is  to  raise,  by  sale  or  mortgage  of  the  real  estate,  so  much  money 
as  the  personal  estate  is  deficient  in  producing,  it  seems  advisable  to  extend 
this  clause  a  degree  farther,  by  expressly  discharging  the  purchaser  or  mort- 
gagee ^om  the  obligation  of  mquiriug  whether  the  personal  estate  has  been 
got  in  and  applied,  and  by  expressly  authorizing  the  trustees  to  raise  any 
money  they  uirnk  proper  by  sale  or  mortgage,  thoagh  the  personal  estate  be 
not  actually  got  in  or  apphed.    For  it  frequently  happens,  that,  the  getting 
in  of  the  personal  estate  is  attended  with  great  delay  and  difiiculty :  during 
which  the  real  estate  cannot,  perhaps,  be  resorted  to.    This  will  be  obviated 
efectually  by  inserting  a  clause  to  the  above  effect.    It  should,  however,  be 
accompanied,  with  a  mrther  direction,  that  so  much  of  the  personal  estate, 
and  or  the  money  raised  under  the  trust  or  power  as  shall  remam  after  answer- 
ing  the  purposes  of  the  trust,  shidl  be  laid  out  in  land,  to  be  settled  on  the 
devisees  of  the  real  estates. 

XIV.  5.  It  frequently  happens,  that  money  secured  upon  mortgages  is  made  the 
subject  iif  marriage  settlements^  and  assigned  upon  various  trusts^  In  this  case, 
there  should  always  be  a  separate  deed,  by  which  the  mortgage  money  and  the 
estate  in  mortgage  should  be  assigned  to  the  trustees  of  the  settlement,  with  a 
declaration  that  Uieir  receipt  for  the  mortgage  money  shall  be  a  discharge  to  the 
Vol.  II.  G  G  parties 
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purties  paying  it  In  making  the  awignment  by  a  separate  deed,  an  ad?antaM 
It  ffvea  to  the  mortgagor,  by  his  being  kept  nrom  being  implicated  with  tSe 
trusts  of  the  settlement,  and  by  having  that  deed  in  his  custody,  which  pre* 
aenres  the  chain  of  the  title,  ana  which  he  probably  otherwise  would  not  have : 
an  advantage  also  is  given  to  the  persons  interested  in  the  settlement,  from 
having  the  contents  and  operation  of  the  settlement  kept  from  the  knowledse 
of  the  mortffagor  and  those  claiming  under  him. — In  all  these  cases  itshoiud 
be  observed,  uiat  the  doctrines  of  equity,  with  respect  to  the  obligation  of 
seeing  to  the  application  of  money,  are  mvolved  in  many  nice  distmctions. 
Great  care  therefore  ^ould  be  taken  to  prevent  any  questions  arising  upon 
them,  b^  inserting  the  clauses  above  mentioned,  and  by  such  other  precautions 
as  the  circumstances  of  the  case  require.  On  the^general  doctrine  of  seeing 
to  the  Miplication  of  purchase  money,  see  Mr.  Sugden's  chapter  on  that  subject* 
in  his  raustical  Treatise  of  the  Law  of  Vendors  and  Purchasers. 

XV.  As  to  the  manner  in  tokich  courts  of  equity  have  attempted  to  prevent  the 
mischiefs  arising  from  the  admission  of  trustSp  ivith  respect  to  the  public  at 
large. — ^This  has  been  efibcted  in  some  measure,  by  its  having  been  laid  down 
as  a  general  rule,  that  in  any  competition  of  claims,  where  the  equity  of  the 
parties  is  equal,  he  who  has  the  law  shall  prevail.  See  Francis's  Mazims  of 
Equity,  61.  If  a  person  has  the  legal  estate  or  interest  of  the  subject  matter 
in  contest,  he  must  necessarily  prevail  at  law  over  him  whose  right  is  only 
equitable,  and  therefore  not  even  noticed  by  the  courts  of  law.  This  advantase 
he  carries  with  him,  so  far,  even  into  a  court  of  eauity,  that  if  the  eauitaUe 
claims  of  the  parties  are  of  equal  force,  equity  will  leave  him.  who  has  ttiele^ 
ri^ht  in  full  possession  of  it,  and  not  do  any  thing  to  reduce  him  to  an  equabty 
with  the  other,  who  has  the  equitable  right  only.  Perhaps  the  following  illus- 
tration of  this  very  important  rule  of  equity,  by  an  inquiry  into  the  doctrines  of 
eourts  of  equity  respecting  terms  of  years  attendant  upon  the  inheritance,  will 
not  be  unacceptable  to  the  reader*  At  omimon  law,  leases  for  yearn  were 
not  supposed  to  transfer  any  property  to  the  lessee,  and  were  eenerally  of  very 
short  duration;  for,  as  they  tended  to  deprive  the  crown  of  forfeitures,  and 
die  lord  of  the  fruits  of  his  tenures,  they  were  viewed  with  a  very  jealous  eye» 
Besides;  the  possessiA  of  the  lessee  was  considered  as  the  possession  of  me 
freeholder ;  and  if  his  lease  was  defeated  or  disturbed,  though  he  could  recover 
for  damages,  he  had  no  means  to  recover  the  possession.  Moreover,  leases 
for  years  were  subject  to  be  absolutely  defeated,  either  by  a  real  or  fictitious 
recovery  against  the  freeholder ;  but  in  the  reign  of  Henry  IV.  or,  at  least,  in 
that  of  Henry  Vil.  the  courts  resolved,  that  the  lessee  should  not  only  recover 
damages,  as  a  recompense  for  the  loss  of  the  possession,  but  should  also  recover 
the  possession  itself.  Afterwards  the  sist  Hen.  8.  c.  15,  protected  the  lessee 
against  the  effect  of  fictitious  recoveries.  These  alterations  of  the  common  law 
gave  the  lessee  for  years  an  interest  and  stability  which  he  had  not  before. 
Still,  in  the  eye  of  the  law,  particularly  before  the  demolition  of  the  military 
tenures,  terms  of  years  were  in  every  respect,  except  pecuniary  emolument, 
fitf  inferior  to  estates  of  freehold.  Tliis  stability  on  the  one  hand,  and  subor- 
dinate  state  of  property  on  the  other,  made  them  very  proper  and  convenient 
modifications  of  property,  for  securing  money  or  any  other  charges  upon  the 
fee,  or  for  giving  a  partial  or  temporary  right  to  the  profita  or  beneficial  pro- 
perty of  the  land,  in  those  cases,  where  the  owner  wldied  to  have  not  only  the 
remainder  or  reversion,  but  the  actual  frediold.  Hence  we  find  mortgagee 
for  long  terms  of  years  very  frequent  in  the  reign  of  queen  Elizabeth.  Now, 
accordmg  to  our  notions  of  mortgages,  if  the  mortgage  debt  ia  not  paid  at  the 
time  appointed,  the  estate  mortga^d  is  absolutely  forfeited  to,  and  becomea 
the  property  of,  the  mortgagee,  at  law;  but  courts  of  equity  penmt  the  mort- 
gagor to  redeem,  on  payment  to  the  mortgagee  of  his  principal,  interest,  and 
costs.    Still,  Ibis  ia  merely  a  right  in  equity,  the  legal  estate  contmuing  in  the 
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mortgagee.    Thus,  if  an  estate  be  demised  for  a  term  of  years,  with  a  proviso 
making  the  terra  void  on  payment  of  a  sum  of  money  with  interest,  before  or 
upon  a  certam  day,  the  condition  is  not  considered,  at  law^  as  complied  with, 
unless  the  money  is  paid  on  or  before  that  very  day ;  if  it  is  not  then  paid,  the 
estate  belong  at  law  to  the  mortgagee,  for  the  remainder  of  the  term.    A 
court  of  equity  allows  the  mortgagor  to  redeem  it,  by  paying  the  principal, 
interest,  and  costs,  after  that  time.    But  this  subsequent  payment,  though  it 
give  the  mortgagor  the  equitable  right  to  the  estate,  does  not  affect  thelegal 
continuance  of  the  term.    In  this  renpect,  our  law  differs  from  the  civil  law : 
m  which  a  mortgage  is  considered  only  as  an  accessary  of  the  debt ;  and  p^- 
ment  at  any  time,  by  annulling  the  debt,  extinguishes  the  mortgage.    To 
apply  this  doctrine  to  terms  of  years.     After  payment  of  the  mortgage  debt, 
the  term  of  ^ears,  for  which  the  mortgage  is  made,  is,  at  law,  in  the  mort- 
gagee :  but,  in  equity,  the  mortgagor  is  entitled  to  the  benefit  of  it.    By  an 
analogy  to  the  case  of  mortgages,  when  terms  of  years  are  created  for  securing 
the  payment  of  jointures,  portions  for  children,  or  for  any  other  purpose,  they 
do  not  determine,  without  a  special  provision  for  this  purpose,  by  the  per- 
formance of  the  trusts  for  which  they  are  raised.   Thus,  m  slU  these  cases,  the 
legal  interest  during  the  continuance  of  ^he  term,  is  in  the  trustee ;  but  the 
owner  of  the  fee  is  entitled  to  the  equitable  interest,  or  radier  to  all  the  bendfit 
or  advantage,  which  can  be  made  of  the  term  during  its  continuance.   As  the 
courts  of  common  law  held,  that  the  possession  of  the  lessee  for  years  was 
the  possession  of  the  owner  of  the  freehold,  courts  of  equity  held,  that  where 
the  tenant  for  years  was  but  a  trustee  for  the  owner  of  the  inheritance,  he 
should  not  oust  his  cestui/  que  trust,  or  obstruct  him  in  doing  any  act  of  owner- 
•litp,  or  in  making  any  assurances  of  his  estate.    In  these  respects,  therefore, 
the  term  is  consolidated  with  the  inheritance.    It  follows  the  descent  to  the 
lieir,  and  all  the  alienations  made  of  the  inheritance,  or  of  any  partial  estate 
or  interest  carved  out  of  it  by  deed,  by  will,  or  by  act  of  law,  Whitchurch  o. 
Whitchurch,  a  P.  W.  436.   9  Mod.ifl4.  Gilb.  Rep.  168.  Villiers&  Villiers^ 
3  Atk.  71.  Hoole  V.  Sales,  2  Wils.  329.  Goodtitle  on  the  demises  of  Norris 
and  others  r,  Morgan  and  David,  1  Term  Rep.  755.    Still,  though  the  trust 
or  benefit  of  the  term  is  annexed  to  the  inhentance,  the  l^al  interest  of  the 
term  remains  distinct  and  separate  from  it  at  lawi^^Ad  the  whole  benefit  and 
advantage  to  be  made  of  the  term  arises  from  this  separation.    For,  if  two 
persons,  or  more,  have  claims  npon  the  inheritance  under  different  titles,  a 
term  of  years  attendant  upon  it  is  still  so  distinct  from  it,  that,  if  any  one  of 
them  obtains  an  assignment  of  it,  then,  (unless  he  is  aifected  by  any  of  the 
circumstances  which  equity  considers  as  firaudulent),  he  will  be  entitled,  both 
at  law  and  in  equity,  to  the  estate  for  the  whole  continuance  of  the  terra,  to 
the  utter  exclusion  of  all  the  other  claimants.    This,  if  the  term  is  of  long 
duration,  absolutely  deprives  all  the  other  daimants  of  ever^  kind  of  benefit  in 
the  land.   Supposing,  therefore,  ^4.  purchases  an  estate,  which,  previous  to  his 
purchase,  baa  been  sold,  mortgaged,  leased,  and  charged  wiUi  every  kind  of 
incumbrance  to  which  real  property  is  subject ;  in  diiscase  A,  and  the  other 
purchasers,  and  all  the  incumbrancers,  have  equal  claims  upon  the  estate. 
This  is  the  meaning  of  the  expression,  that  their  equity  is  eaual.  But,  if  there 
isa  term  of  years  subsisting  in  the  estate,  which  was  createa  prior  to  the  par- 
chases,  mortga^)  or  other  ineumbranees,  and  A.  procures  an  assignineot  of 
it  in  trust  for  himself,  this  gives  hira  the  legal  interest  in  the  lands  during  the 
eontmnance  of  the  term,  absolutely  dischar^d  from,  and  unaffected  by,  aajr 
of  the  purdiases,  mortgages,  and  other  incumbrances,  subsequent  to  the 
creation  of  the  term,  but  prior  to  his  purchase.    This  iS  the  meaning  of  the 
expression  in  assignments  of  terms,  tliat  they  are  to  protect  the  purchaser 
from  all  mesne  incumbrances.   But  it  is  to  be  observed,  that  il.  to  be  entitled 
in  equity  to  the  benefit  of  the  term,  must  have  all  the  followinff  requisites :  he 
most  be  a  purchaser  for  a  valuable  consideration ;  bis  purchase  must  in  all 
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nspecU  be  a  Iktr  pardnte,  and  free  from  evcnr  Idnd  of  frmd ;  aid,  at  tibe 
lime  of  hii  pordiase  he  must  haTe  no  noCioe  of  the  prior  coorejanoe,  moct^ 
«ge,  charge,  or  ocher  incuttbrmoe.  It  ii  to  be  obeerred,  that  mortgagees, 
MSiieef,^.areDarchasen  in  this  tenfe,  to  the  aniomitoftheb-sevend  charges, 
iotcterti,  or  r^ts.  If  an j  petion  of  this  description,  unaffected  b^  notioe  or 
fraud,  tduBs  a  defectiTe  conveyance  or  assignment  of  the  fee,  or  of  anj  estate 
carved  out  of  it,  defective  either  by  reason  of  some  prior  conveyance,  or  of 
some  prior  charge  or  incombranoe ;  and  if  he  also  takes  an  assignment  of  a 
term  to  a  tmstee  for  himself,  or  to  himself,  where  he  takes  the  conveyance  of 
the  inheritanoe  to  his  trustee;  in  each  of  these  cases  he  is  entitled  to  die  full 
benefit  of  the  term;  that  is,  he  may  use  the  legal  estate  of  the  term  to  defend 
his  posseasioo  during  the  continuance  of  the  term,  or,  if  he  has  lost  the  pos- 
aemion,  to  recover  it  at  oofnmoo  law,  in  preference  to  all  claimants  prior  to  his 
purchase,  but  subsequent  to  his  term.  All  this  was  laid  down  and  explained 
py  lord  Hardwicke»  m  the  case  of  Willougfaby  and  WiUougfabv,  in  Cha.  Trin. 
0O  Geo.  3.  1756.  1  Term  Rep.  763.  Upon  the  same  principles  was  decided 
the  case  of  Stanhope  v.  eari  Vemey,  before  lord  Northinj^n,  in  chancery, 
July  37,  1761.  Hie  case  there  was,  that  Henry  Sayer,  bemg  seised  in  fee  of 
certain  estates  subject  to  an  outstanding^  term  of  years,  in  Rigby  and  Eyre, 
by  indentures  of  lease  and  release,  beanng  date  the  4th  and  5th  days  of  June 
1733,  conveyed  them  to  lady  Dysart  and  her  heirs,  for  securing  the  |Miyment 
of  1,000  /.  and  interest,  and  covenanted  to  produce  the  deeds  respecting  the 
term  of  years.  Afterwards  Rigby  and  Eyre  assigned  the  term  to  Cunningham 
and  Clayton  in  trust  for  Sayer,  his  heirs  and  assigns ;  and  then  Sayer,  by 
indenture  dated  the  19th  day  of  Dec.  1733,  conveyed  the  same  estates  to 
Mrs.  Nash  (under  whom  lord  Vemey  claimed)  by  way  of  mortgage,  for  securing 
to  her  3,000  /.  and  interest,  with  a  dedaration  that  Cunnin^am  and  Clayton 
sliould  stand  possessed  of  the  term  in  trust  for  her,  and  the  deeds  respec^ting 
it  were  delivered  to  her,  and  neither  she  nor  the  trustees  had  notice  of  the 
mortgage  to  lady  Dysart  Lady  Dysart  brought  an  eiectment ;  lord  Vemey 
defend^,  and  set  up  the  term,  with  a  declaration  of  the  trust  of  it  in  favour 
of  Mrs.  Nash,  under  whom  he  claimed.  Upon  this  lady  Djsart  brought  her 
bill  in  equity.  The  ouestion  was,  which  should  be  preferred?  Lady  Dysart, 
who  had  the  first  decmration  of  the  trust  of  the  term,  or  lord  Vero^,  who  had 
the  subseouent  declaration  of  the  trust,  but  had  the  custody  of  the  deed. — 
Lord  Nortnington  held,  that  a  declaration  of  trust  in  fevour  of  an  incumbrancer, 
was  tantamount  to  an  actual  assignment,  unless  a  subsequent  incumbrancer, 
hondjide^  and  without  notice,  procured  an  assignment ;  and  that  the  custody 
of  the  deeds  respecting  the  term,  with  a  declaration  of  the  trust  of  it  in  fiivour 
of  a  second  incumbrancer,  was  equivalent  to  an  cuiual  assignment ;  and  there- 
fore gave  him  an  advantage  over  the  first  incumbrancer,  which  equity  would 
not  take  from  him.—  The  protection  afforded  by  terms  of  years,  against  what 
are  called  mesne  incumbrances,  makes  it  safe,  in  some  cases,  to  dispense  with 
a  iearch  for  judgments.  But  this  is  sddom  prudent;  and  never  practised  where 
there  is  the  sli^test  reason  to  apprehend  that  notice  of  them  will  be  proved, 
or  attempted  to  be  proved,  on  the  party  or  any  of  his  agents  in  the  business. 
Besides,  no  term  or  other  outstanaioe  estate  should  be  reli^  on,  unless  proof 
can  be  obtained  easily  and  at  a  Binm  expense,  of  the  instruments  and  acts 
in  law,  which  must  be  proved  to  establish  the  creation  and  deduction  of  the 
term.  It  must  be  added,  that,  since  the  case  of  the  King  v.  Smith,  Exc. 
3d  March  1804,  Sugden*s  Law  of  Vendors  and  Purchasers,  Appendix^  No.  15, 
no  outstanding  estate  or  interest  can  be  conddered  a  protection  against  debts 
due  to  the  crown. 

'  When  in  the  acceptance  of  a  title  an  outstanding  estate  or  interest  is  relied 
on  for  its  security,  it  should  be  ascertained  that  the  estate  or  interest  is  such 
as  will  enable  the  party  to  enforce  or  support  his  title  by  it,  in  ejectment. 
This  does  not  always  appear  sufficiently  attended  to.  Generally  speaking,  it  is 

true 
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true,  that  the  possession  of  the  cesiuy  que  trust  is  the  possession  of  the  trustee. 
But  it  is  equally  true,  that  the  extent  and  application  of  this  rulib  are  by  no 
means  settled.  Great  care,  therefore,  should  be  taken,  in  these  cases,  where 
the  outstanding  estate  is  relied  on  as  a  protection  against  mesne  incumbrances, 
that  the  possession  of  the  actual  terre-tenants  has  not  been  such  as  to  deprive 
the  persons,  in  whom  the  outstanding  estate  or  interest  is  vested,  of  their  entry* 
— Great  care  .also  should  be  taken  to  ascertain,  that  the  party  seeking  the 
benefit  of  the  outstanding  estate  or  interest  is  furnished  with  satisfactory  evi- 
dence to  show  that  it  comprises  the  property  for  the  defence  of  whicli  he 
wants  it. 

The  advantages  to  be  derived  from  terms  of  years,  being  so  considerable,  it 
is  an  object  of  great  consequence  to  ascertain,  token  U  is  safe  for  the  purchaser 
to  leave  them  in  the  trustee  in  whom  he  finds  them,  and  when  it  is  necessary  or 
prudential  to  require  them  to  be  assigned  to  a  trustee  of  his  own. — But  it  is 
more  easy  to  say  where  it  is  unsafe,  than  to  say  where  it  is  safe,  for  him  to  be 
satisfied  without  such  an  assignment  of  it — is^.  It  may  be  laid  down,  as  a 
general  rule,  that  whenever  a  term  has  been  raised  for  securing  the  payment 
of  money,  as  the  assignment  of  it  by  the  trustee  for  the  person  entitled  to 
receive,  to  a  trustee  ror  die  person  obliged  to  pay,  the  money,  is  the  best 
possible  evidence  of  the  payment  of  the  money,  it  mav  be  reasonably  required 
as  such. — 2c?/y,  In  case  a  term  of  years  has  been  assigned  to  attend  the  inhe- 
ritance, if,  upon  a  purchase  (taking  it  in  the  above  extensive  sense)  ail  the 
deeds  (as  well  originals  as  counterparts)  by  which  the  term  was  created  or 
assigned,  are  delivered  to  the  purchaser,  and  he  is  satisfied,  that  the  trustee, 
in  whom  it  is  then  said  to  be  vested,  has  made  no  prior  assignment  of  it,  and 
that  the  vendor  has  not  charged  the  estate  with  any  mtermediate  incumbrance ; 
it  is  difficult  to  say  what  possible  use  can  be  made  of  the  term  against  him,  or 
what  good  can  be  answered  by  requiring  an  assignment  of  it  to  a  trustee  of  his 
own,  unless  it  be  to  satisfy  the  requisitions  of  those  to  whom  he  may  after- 
wards have  occasion  to  mortgage  or  sell  the  estate. — 3dl^9  But  if  any  of  the 
deeds  respecting  the  term  are  not  delivered  to  the  purchaser,  or  if  he  is  not 
satisfied  of  the  trustee's  not  having  previously  assigned  it,  or  of  the  vendor's 
having  made  no  intermediate  incumbrance;  it  seems  prudent  to  require  an 
actual  assignment  of  it  to  a  trustee  for  him. — Few  general  rules,  besides  these, 
can  be  laia  down  upon  this  subject :— and  these  must  from  their  nature  be 
subject  to  an  endless  variety  of  modifications.  In  all  cases  of  this  description, 
it  is  infinitely  better  to  err  by  an  excess  of  care,  than  to  trust  any  thing  to 
hazard.  There  is  no  doubt  but  the  precautions  used  for  the  security  of  pur- 
chasers appear  sometimes  to  be  excessive,  and  satisfactory  reasons  cannot 
always  be  given  for  requiring  some  of  them :  yet  the  more  a  person's  expe- 
rience increases,. the  more  he  feels  the  reason  and  real  utility  of  them ;  and 
the  more  he  will  be  convinced  that  very  few  of  the  precautions  required  by  the 
general  practice  of  the  Profession  are  without  their  use,  or  can  bejMifely  dis- 
pensed with. — On  the  protections  afforded  to  purchasers  by  terms  for  years 
and  other  outstanding  estates,  see  i6th  chapter  of  Mr.  Sugden*s  Treatise  of 
the  Law  of  Vendors  and  Purchasers. 

XVI.  It  is  to  be  observed,  that,  in  most  cases,  particularly  those,  which 
relate  to  real  property,  courts  of  equity  have  generally  endeavoured,  that  their 
decisions  should  bear  the  strictest  possible  analogy  to  tJie  decisions  of  cgurts 
o^/ato,  in  cases  of  a  similar  or  corresponding  impression.  All  the  canons  ci 
mw  respecting  the  descent  or  inheritance  of  legal  estates  in  lands,  have  been 
applied  to  trust  or.  equitable  estates.  Some  of  these,  as  the  exclusion  of  the 
half  blood,  of  the  ascending  line,  of  the  paternal  line  from  the  maternal  inhe 
ritance,  and  the  maternal  line  from  the  paternal  inheritance,  are,  evidently, 
of  feudal  extraction,  and  are  senerally  supposed  to  be  contrary  to  reason  and 
equity :  yet  they  have  been  admitted,  without  any  limitation,  into  the  equitable 

u  o  3  code 
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eodeof  Eoeknd.    There  is  the  same  divisioii  in  equity,  as  there  it  at  law,  of 
estates  of  mehold  and  inheritance,  of  estates  of  fieehmd  only,  and  of  estates 
less  than  freehold ;  of  estates  in  possession,  remainder  or  revenion,  and  of 
estates  serersl  and  estates  widivided.    It  has  been  obeenred  before,  that  eveiy 
species  of  property  is  in  substance  equally  capable  of  beii^  settled  in  the  «agr 
of  entail ;  and  that  the  utmost  term  allowed  for  the  sgmense  cither  of  ical 
or  personal  property  from  ▼esdng  absolutely,  is  that  of  a  life  or  lires  in  being, 
ana  twenty-one  years  after,  and  perhaps  in  the  case  of  a  posthumous  child  • 
few  monthsmore.    The  analogy  between  law  and  equity  is,  in  this  instance, 
complete.    It  may  be  laid  down,  without  any  qualincation,  that,  no  nearer 
q>proach  to  a  perpetuity,  can  be  made  through  tne  medium  of  a  trust,  or  wfll 
be  supported  by  a  court  of  equity,  than  can  he  made  by  legal  conveyances  of 
l^al  estates  or  interests,  or  will  be  admitted  in  a  court  oi  law.^-In  these 
lading  rules,  we  find  the  analogy  holds.   In  some  instances,  it  fails.   Curtesy 
has  been  admitted^— Dower,  though  a  more  fiivoured  daim,  has  hem  tefused, 
in  equitable  estates.    An  equitable  estate  is,  by  its  nature,  incapable  of  livery 
of  seisin,  and  of  every  form  of  conveyance  which  operates  by  the  statutes  m 
uses.    In  the  transfer,  dierefore,  of  equitable  estates,  these  forms  of  con- 
veyance have  been  dispensed  with,  and  a  mere  declaration  of  trust  in  fkvour 
of  another,  has  been  held  sufficient  to  transfer  to  him  the  equitable  fee.*--On 
the  other  hand,  trust  estates,  are,  by  their  nature,  equally  incapable  of  the 
process  of  fines  or  recoveries.    Yet  fines  are  levied  and  recoveries  are  suffered 
of  them ;  and  fines  and  recoveries  are  as  necessary  to  bar  entails  of  equitable 
estates,  as  they  are  to  bar  entaib  of  legal  estates.    In  the  case  of  a  feme 
inheretrix,  law  and  equity  agree  in  vesting  the  fee  in  the  husband  in  her  right, 
during  their  joint  lives,  and  subject  to  that»  in  preserving  it  to  the  wife :  where 
the  feme  is  possessed  of  personal  ptopeTij^  the  law,  spring  generaUy,  vests 
it  absolutely  in  the  husband,  or,  at  least,  gives  him  the  power  of  acquiring  die 
absolute  property  of  it.     Courts  of  equity  have,  in  many  cases,  abridged  the 
right  of  the  husband  to  the  personal  property  of  the  wife,  and  qualified  his 
power  over  it. — In  fixing  the  term  for  the  redemption  of  mortgages,  and  in 
many  other  cases,  an  analog  to  the  term  for  bringing  ejectments,  has  lire- 
quently  influenced  the  decisions  of  the  courts ;  in  other  cases,  an  analogy  to 
uie  term  for  bringing  ejectments,  or  the  terms  for  bringing  other  writs,  has  not 
been  attended  to ;  and  in  some  instances,  the  courts  have  not  considered  them- 
selves bound,  evenby  the  statutes  of  limitation.  Smith  v.  Clay,  Ambl.645. 3Bro. 
Cha.  Rep.  639.  note. — But  the  cases,  where  the  analogy  fails,  are  not  numerous ; 
and  there  scarcely  is  a  rule  of  law  or  equity,  of  a  more  ancient  origin,  or  which 
admits  of  fewer  exceptions,  than  the  rule,  wat  equity  followeth  the  law. 

XVn.  In  one  instance,  however,  and  that  of  a  remarkable  nature,  thii 
analogy  has  been  altogether  abandoned.    In  the  English  law  of  tenure,  it  is  a 
fundamental  rule,  and  a  rule  which  admits  of  no  exception,  that  the  fi^hold 
shall  never  be  in  abeyance.    In  all  the  innovations,  introduced  into  the  law  of 
real  property  by  the  statute  of  uses,  this  rule  has  been  retained :  so  that,  at 
this  (lay,  it  still  is  an  invariable  rule,  that,  under  every  legal  modification  of 
landed  property,  an  actual  legal  estate  of  freehold  must  subsist  in  some  person. 
py  the  introduction  of  trusts  of  accumtUatianf  this  rule,  in  respect  to  trust  or 
equitable  estates,  has  been  wholly  rejected.    When  sudi  a  trust  came  fimt 
under  the  consideration  of  courts  of  equity^  it  might  perhaps  have  been  thought 
to  deserve  consideration,  whether,  both  in  theory  and  pmcUce,  it  would  not 
be  advisable  to  apply  this  rule  to  equitable  estates;  and,  on  this  ground,  to 
consider  it  essential  to  a  modification  of  equitable  property,  that  there  shouhl 
always  be  some  person  actually  entitled,  either  during  his  own  life,  or  the  life 
of  another,  or  for  a  larger  estate,  to  the  rents  and  mcome,  or  enjoyment  of 
the  estate,  for  his  own  benefit.    A  contrary  rule  was  admitted  into  the  equiN 
able  code ;  and,  in  consequence  of  it,  the  courts  hdd,  that,  during  the  tefiii> 

which 
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Sect.  505. 

35  VT  if  after  the  yeare  and  day  theflaintife  will  sue  a  scire  facias,  to 
hiow  if  the  d^endant  can  say  any  thing  why  tlie  plaintife  should  not 
have  execution  (Mes  si  apres  Van  et  jour  le  plaintife  voit  suer  un  scire 
facias,  *  a  sacher  si  le  aefendant  poit  rien  dire  pur  que  le  plaintife 
n'avera  execntiooX  then  it  seemeth  that  such  release  of  all  actions  shaH  be 
a  good  flea  in  barre.  But  to  some  seemes  the  contrary^  in  as  much  as  the 
writ  of  scire  facias  is  a  writ  of  execution,  and  is  to  have  execution,  S^c. 
But  yet  in  as  much  as  upon  the  same  writ  the  defendant  may  plead  divers 
matters  qfier  judgement  given  to  oust  him  of  execution,  ds  outlawry,  8^c. 
and  divers  other  matters,  this  may  bee  well  said  an  action  (Mes  uncore 
entant  c|ue  sur  mesme  le  briefe  le  defendant  poit  pleader  divers  matters 
puis  le  judgement  rendue  de  luy  ouster  d'execution,  come  utlagary, 
f  &c.  et  divers  auters  matters,  ji^eo  bien  poitestre  dit  action),  ^c. 

**  QCIREfadas,**    This  is  a  judidall  writ,  and  properly  lyeth 
.  after  the  yeare  and  day  after  judgement  given,  and  is  so 
called,  because  the  words  of  the  writ  to  the  sherife  bee,  qnbd 
scire  facias  friefat'  T.  (being  the  defendant)  quod  sit  coram,  S^c.  (Cro.  Car.  040. 
ostensurus  st  quid  pro  se  habeat  aut  dicere  sciaty  quare,  Sfx.    So  as  ^55*  3*^*) 
bv  the  writ  it  ^peareth,  that  the  defendant  is  to  be  warned  to 

E lead  any  matter  in  barre  of  execution;  and  therefore  albeit  it 
e  a  judiciall  writ,  vet  because  the  defendant  may  thereupon 
pleade,  this  scire  facias  is  accounted  in  law  to  bee  In  nature  of  an 
action ;  and  therefore  [n]  a 'release  of  all  actions  is  a  good  barre  [n]  19  ^*  ^'  8* 

of  the  same,  and  likewise  a  release  of  executions  is  a  ^j^f  -  4-  7> 

'  (8  Bep.  153*) 


fieri  faxAos,  or  Urcart  facias,  a  yeare  and  a  day,  hee  had  been  8  E.  3. 497*  «98« 
driven  to  his  new  originall.  Lib  3.  foL^a. 

sir  William  Uerbtiret  case.    Fieta»  IL  s.  cap.  I  a. 

"TAts 

*  a  sacher  si  le  defendant  poit  rien        f  &c.  not  in  L,  and  M.  or  Roh. 
dire  pur  que  le  plaintife  n*avera, —        t  et  pur  added  in  L.  and  Af.  and 
d'aver,  L.  and  M,  and  Roh,  lioh. 


which  Uie  law  allowis  for  the  estate  to  be  suspended  from  vesting  absolutely, 
in  some  person,  a  dry  accumulation  might  be  carried  on,  either  for  the  benefit 
of  the  person,  in  whom  the  estate  is  to  vest  at  the  expiration  of  the  term  of 
juspense,  or  for  tfie  benefit  of  some  person,  answering,  at  that  time,  a  par- 
ttcmar  description.  The  discussions  oh  the  will  of  the  late  Mr.  Thellusson 
showed  the  inconvenience  of  the  rule,  and  the  enormous  len^s  to  which  it 
might  be  carried.  They  gave  rise  to  the  39  and  40  of  his  late  majesty, 
"  for  restraining  all  trusts  and  directions  in  deeds  or  wills,  whereby  the  profits 
**  or  produce  of  real  or  personal  estate  shall  be  accumulated,  and  the  bene- 
"  ficial  enjoyment  of  it  protracted  beyond  the  time  therein  limited."  See 
Mr.  Fearae's  Essay  dfa  Contingent  Remainders,  p.  434^  note  a ;  p.  537>  «•  *•— 
[Note  249.] 
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**  This  flioy  bee  toeUioidan  actum.'*  Here  is  to  be  obterved, 
that  every  writ  whereunto  the  defendant  may  plead,  be  tt  oci- 
ginall  or  judicially  is  in  law  an  action. 


Sect.  506. 

jf  ND  I  take  it  that,  in  a  scire  facias  iipon  ajuie,  a  rdease  of  all  mart' 
ner  of  actions  is  a  good  plea  in  barre. 

This  upon  that  which  hath  been  said,  is  evident  of  it  selfe. 


Sect.  507. 

D  UT  where  a  man  recovereth  debt  or  damages,  and  it  is  agreed  betweene 
them  that  theplaintife  shall  not  sue  execiUton  (et  est  accorde  perenter 
eux  que  le  plaintife  f  ne  saera  execution),  then  it  behoveth  that  the 
plaintife  make  a  release  to  him  of  all  maimer  of  executions  %. 

**  TT  behtroeth."    Albeit  Littleton  here  saith,  hee  ought  or  must, 
&c,  yet  there  bee  other  words  which  will  release  an  execu- 
tion without  expresse  words  of  a  release  of  execution. 
19  H.  6. 4.  As  if  a  man  release  all  suites,  the  execution  is  gone ;  for  no 

•6H.  6.  Eie-  man  can  have  execution  without  prayer  and  suit,  but  die  king 
fc****"'  ^Ed**  *'  ^^^y,  >  **^  therefore  if  the  king  releaseth  all  suites,  it  is  no  barre 
Alth^'t  caie.  ^  "^  execution,  because  in  the  king's  case  the  judges  ought  to 
Vid.Brook«,tit.  award  execution  ex  officio  without  any  suite;  but  a  release  of 
Releuet,  87.       executions  doth  barre  the  king  in  that  case.     And  so  note  a 

diversity  between  a  release  of  all  actions,  and  a  release  of  aQ 
suites. 
«6  H.  6.  tit.  ^^  if  the  body  of  a  man  be  taken  in  execution,  and  the  plaintife 

EiflCQtioD,  7.       releaseth  all  actions,  yet  shall  he  remaine  in  execution ;  but  if  he 

release  all  debts  or  duties,  he  is  to  be  discharged  of  the  execution, 
because  the  debt  or  duty  it  selfe  is  discharged, 
so  Ais.  p.  7.  In  the  same  manner  if  execution  be  sued  upon  a  recognizance 

(6  Rep.  1 3.  b.)   by  elegit ,  and  the  conusee  by  deed  make  a  defeasance,  that  If  the  x 
(10  Rep.  47.)     conusor  doth  such  an  act,  that  then  the  recognizance  shaU  be 

voide ;  by  this  the  execution  is  discharged. 
fl6  H.  6.ubi  So  ^^  ^  ^^  judgement  be  given  in  an  action  of  debt,  and  the 

topTk  body  of  the  defendant  is  taken  in  execution  by  a  capias  ad  saHsfa- 

ciendum,  and  after  the  plaintife  releaseth  the  judgement,  by  this 
the  body  shall  be  discharged  of  the  execution. 

If  the  plaintife  after  judgement  release  all  demands,  the  exe- 
cution is  discharged,  as  shall  appeare  by  that  which  next  here- 
after shall  be  said. 
90  H.  6. 6.  I^  ^'  he  accountable  to  B.  and  B.  releaseth  him  all  his  duties^ 

per  Pwtor.         this  is  no  barre  in  an  action  of  account,  for  duties  extend  to 

things 

t  nesnera  execution— serroit  ouste        t  ^c.  added  in  L.  and  M. 
d*action,  L.  and  M.  and  Roh. 
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liuiigs  ceitaine,  and  what  shi^  fall  out  upon  the  account  ig 
incertaine ;  and  albeit  the  Latine  word  is  deMay  jet  dutiea  doe 
extend  to  all  things  due  that  are  certaine,  and  therefore  dis- 
duvgeth  judgements  in  personal!  actions,  and  executions  also. 


e 


291.1  »-Sect.  508. 


j4  LSOy  if  a  man  release  to  another  all  matier  of  demandsy  tins  is  th^ 
best  release  to  him  to  wham  the  release  is  made,  that  he  can  have,  and 
shall  enure  most  to  his  advantage  (si  home  relessa  a  un  auter  touts  man* 
ners  *  de  dem^ds,  cep  est  le  plus  melior  releasef  a  luy  a  que  le  release 
est  fait,  '^  que  il  poet  aver,  et  plus  urera  a  son  avantage).  For  by  such 
release  of  ail  tAanner  of  demands  (per  tiel  release  de  touts  manners  §  de 
demaucTs),  all  maner  of  actions  reals,  personals,  and  actions  of  appeale^ 
are  taken  away  and  extinct,  and  all  manner  of  executions  are  taken  away 
and  extinct, 

'*^LL  manner  of  demands."  ^^  j^    ^^  ^^ 

(Cro.  Jac.  6a3.> 

*^  Demand,**  Demandum,  is  a  word  of  art,  and  in  the  under-  (Sid.  141.) 
standing  of  the  common  law  is  of  so  large  an  extent,  as  no  other 
one  word  in  the  law  is,  unlesse  it  be  clameum,  whereof  Littleton  Lit.  Sect.  445. 
maketh  mention,  Sect*  445.    And  here  is  to  be  observed,  that  ^rwt.  li.  1.  cap. 
there  bee  two  kinde  of  demands  or  claimes,  viz.  a  demand  or  1?'-^^^'  ^"*' 
claime  in  deed,  and  a  demand  or  claime  in  law :  or  an  expresse,  ^rg,  ^c"  ' 
and  an  implied  demand  or  claime.    Littleton  here  putteth  ex-  (8  Rep.  Alt- 
amples  of  both :  and  first  he  speaketh  of  reaU  actions,  wherein  bani's  case, 
bee  that  brineeth  his  action  maketh  his  demand,  and  therefore  ^  ^6^) 
hee  is  properly  called  a  demandant;  and  hee  that  defendeth  is 
called  tenant,  because  hee  is  tenant  of  the  freehold  of  the  land. 

Of  demands  implied,  or  in  law,  Littleton  putteth  examples :  ^^  Cro.  487.) 
First,  of  all  actions  personals:  Secondly,  of  appeales :  for  in  both  38  H.  8.  tit. 
those  cases  he  that  nringeth  the  suit  is  called  plaintife,  and  not  Heleas.  Br.  9. 
demandant,  and  he^that  defendeth  is  called  detendant.  Thirdly,  ^  ^%*^ 
of  executions.    Fourthly,  of  title  or  right  of  entry,  eyther  by  ^  a».  PI.  &. 
force  of  a  condition,  or  by  any  former  right,  which  meerely  is  a  40  E.  3.  aa. 
demand  or  claime  in  law;  but  otherwise  it  is  in  the  king's  case.  40  £•  3*  7*  b. 
Fifthly,  of  a  rent  service,  rent  charge,  common  of  pasture,  &c  6>o  Ass.  R.  6. 
which  also  are  meere  demands  or  claimes  in  law  (i).    All  which   J^  g]  ^  ^^ 

Avow.  89.   Lib.  8.  fo.  153.  Ed.  Altham's  case.    lit  1 70.  SecL  748.    Dytt,  6  £1. 917. 
(Yelv.  214.)    (Cro.  Jac.  170, 171.)    (10  Rep.  51.  b.) 

Littleton 

*  de  not  in  L.  and  M.  or  Roh.  I  oue  il  not  in  L,  and  M,  or  Roh. 

t   ft  luy -> que  celuy,   L,   and  M.     §  de  not  in  L.  and  M*  or  Roh. 
and  lioh. 


(1)  Nota  the  diversity.  If  A.  releases  to  B.  all  his  demands  generally,  or  oU 
his  demands  out  of  the  manor  of  D.  there,  rent  and  common  is  released,  toheiher 
present  orJiUure :  but  if  he  releases  to  B.  all  demands  which  he  has  upon  him, 
there,  no  rent  or  common,  present  or  future,  is  released,  quia  release  est  tantum 
personel.  Trin.  .5  Ja.  Hancock  v.  Field.'-^Ad;udged  contra,  ihat.a  release  ijf 
aU  demands  is  not  a  bar  to  a  covenant  be/ore  breaai  \^ut  M  is  agreed,  thatU 

bars 
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LUtUton  here,  and  in  the  two  next  SectaoDS  following,  patteth 
bat  for  examples ;  for  by  the  release  of  all  demands,  other  things 
also  be  released,  as  rents  seek,  all  mixt  actions,  a  warranty  whidi 
is  a  coT^tant  r^,  and  all  other  coTonants  reall  and  personaU, 
estovers,  all  manner  of  commons  and  profits  apprender,  condi- 
tions before  they  be  broken  or  performed,  or  after,  annuities, 
recognizances,  statutes  merchant  or  of  the  staple,  obligations^ 
contracts,  &c.  are  released  and  discharged  (a). 

(10  Rep.  47.) 

<  I  Lev.  99.)  r,  ^ ^^ 

(3  Ley.  374.)  oect.  oOy. 

j4  ND  tf  a  man  hath  titk  of  entry  into  any  lands  or  tenements,  by  such 

a  release  his  title  is  taken  away. 
n  Sed  quaere  de  h6c  \for  Fitz-James  chief e  justice  of  England  holdeth  the 
contrary,  because  an  entrie  cannot  bee  properly  said  a  demand,  P.  19  H.  8. 

34  H.  8.  tit.        ''  t^  T^I  T  L  Er    Here  title  is  taken  in  the  largest  fSOSTI 
Relca*.  B.  9.  sense,  including  right  also.  L  a    J 

^^■HSUSM^^#^y    ^^^^SH^^V 

^Altluliil'S*  "  Sed  quaere,  Ac,"    This  is  an  addition,  and  no  part  of 

etic.  Littleton^,  and  the  opinion  here  cited  cleerely  against  law. 


Sect.  510. 

4 

A  ND  if  a  man  hath  a  rent  service  or  rent  charge,  or  common  of  pas- 
ture,  4rc.  by  such  a  release  of  all  manner  of  deniands  made  to  the 
tenants  of  the  land  out  of  which  the  service  or  the  rent  is  issuing,  or  in 
which  the  common  is  (per  tiel  release  de  touts  manners  de  demaunds  fait 
al  tenauntsde  la  terre  dent  le  aenrice  ou  le  rent  est  isauant,  ou  en  f  que 
le  common  est)^  the  service,  the  rent,  and  the  common,  is  taken  away  and 
extinct,  S^c. 

This  upon  that  which  hath  been  said,  needeth  no  further  explication. 

Sect. 

n  This  paragraph  not  in  L.  and  M.  t  que— quelle  terre,  L.  and  M. 

or  Rob.  andRoh. 

bars  toarranty^for  that  lies  properly  on  demand^  because  he  may  have  warrantia 
chartse.  So  also  reservation  of  rent,  by  indenture,  is  a  covenant  in  lam,  viz. 
covenant  real;  for  it  runs  with  the  land,  and  does  not  lie,  after  a  duration,  Ind 
against  the  tenant  ^the  landi  and  it  is  agreed  that  by  a  raease  of  all  demands 
a  covenant  real  is  released ;  for  the  rent  itsdf  upon  which  the  coxenant  in 
law  risesy  is  released.  So  14  H.  8,  9.  But  however  the  law  may  be  of 
covenants  realf  it  seems  to  be  contrary  of  covenants  personal  ;^~and  so  there  is 

food  difference.  Sed  forsan,  these  passages  are  not  to  be  understood  of  covenants 
tfore  the  breachy  though  covenants  before  the  breach  are  expressive.  Ld.  Nott. 
MSB.— [Note  250.] 

(a)  But  a  release  of  all  demands  does  not  discharge  rent  before  it  is  due, 

if  it  De  a  rent  incident  to  the  reversion ;  for  the  rent  at  the  time  was  not  only 

^  not  due,  but  the  consideration,  vis.  the  future  enjoyment  of  the  lands,  for 

which  the  rent  was  to  be  given,  was  poot  executed.     1  Sid.  141.     1  Lev.  99. 

S  Lev.  374.    Note  to  the  rith  edition.— [Note  251.] 
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Sect.  511. 

A  LSO,  if  a  man  releaseth  to  another  all  manner. of  quarrels,  or  all 
controversies  or  debates  betweene  them,  t^c.  quoere^  to  what  matter 
and  to  what  effect  such  words  shall  extend  themselves,  ^c. 

**  /^ VA RRELS,''  Querela^  ^  querendo.    This  properiv  con-  40  £.  3.  ^'j,^ 
cemeth  personall  actions,  or  mixt,  at  the  highest;  xot  the  ^>  Altham's.. 
plaintife  in  them  is  called  querens,  and  in  most  ofthe  writs  it  is  ^^'g^jJj^r*'* 
tSLidf  queritur.  And  yet  if  a  man  release  all  ^uarrirb  (a  man's  deed  o\.V44.* 
being  taken  most  strongly  against  himself)  it  is  as  beneficiatl  as  (g  Hep.  53.) 
all  actions ;  for  by  it  all  actions,  reall  and  personall,  are  released. 
And  by  the  release  of  all  quarrels,  all  causes  of  actions  are  re-  39  H.  6.  9. 
leased  thereby,  albeit  no  action  be  then  (depending  for  the  same. 

**  Quarrels.**    Controversies  and  debates  are  synonima,  and  of  lib.  8.  ibl.  153. 

one  si^fication.    Litis  nomen  omnem  actionem  significatp  sive  in  Altham't  Mse. 

rem.  stve  in  personam  sit.    If  a  man  release  omnes  houelas*  it  is  «  w'^'  ]^  ^m 

as  large  as  omnes  adtones ;  tor  omnis  actio  est  loquaa,  and  it 

extendeth  as  well  to  actions  in  courts  of  record,  as  oase  courts ; 

for  the  writ  of  error  saith,  in  recordo  et  processus  Spc*  loquela  qu(B 

jftiit  inter,  Sfc*    And  so  the  writ  of  false  judgement  saith,  recor- 

dari  facias  hquelamy  where  the  judgement  was  given  in  the 

coimty  court.    Omnes  exactiones  seeme  to  be  large  words;  for  50  Am.  6. 

exactio  derivatur  ah  exigendo,  and  exigere  signlfieth  to  enquire  40  ^  3-  ^- 

or  demand.  \3 1.  a. 

Avowrw,  8g. 

Sect.  512. 


time  of  the  release  made. 

''  T>E LEASE  to  the  obligor  all  actions f^cJ^    The  (Djer,307.«.) 

[^921  reason  t3^  of  this  case  is,  for  that  the  debt  is  a  Cio.  Cw.  4*6. 

Y^   J  thing  consisting  meerely  in  action;  and  therefore  dbeit  (^  ^*  4i^ 

no  action  lyeth  for  the  debt,  because  it  is  debitumin  JJ  g'     .j  ^ 

prasenti,  quamvis  sit  solvendum  infuturo^  yet  because  the  right  (9  R^p.  37,'  33. 

of  action  is  in  him,  the  release  of  sll  actions  is  a  discharge  of  the  a  Inst.  398.) 

debt  it  selfe.    [0]  And  so  may  an  executor  before  probate  release  \o]  Trin.  s  J«. 

an  action ;  and  yet  before  probate  he  can  have  no  action,  because  ^  Com.  Baaco^ 

the  right  of  the  action  is  in  him,  and  so  it  was  adjuc^ed.    And  JJ^id^j**'*'*'*" 

some  say,  that  an  ordinary  may  release  an  action,  and  yet  he  can  ,  g  j]|^  ^.  |^^ 

have  none.    But  if  a  man  by  deed  doth  covenant  to  build  an  pi.  Coi&  977/ 

iKmse  or  make  an  estate^  and  before  the  covenant  broken,  the  ^1^*  inGret- 

biokc'tcMe>ptr 
Weston.  5  Eliz.  Dier,  917.  Altham's/u«,  ubi  supnu  (10  Rq>.  5 1 .  b.)  1  Rep.  1 1  a.  ^ 
(9  Cro.  999.  57 1 .    Std.  85.    Hob.  916.) 

covenantee 
*  i^c,  added  inX.  and  M.  and  Roh. 
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corenantee  releaseth  to  him  all  actions,  BuitSi  and  quarrels,  this 
doth  not  discharge  the  covenant  it  selfe,  because  at  the  time  of 
the  release,  nihil ^ii  debitum^  there  was  no  debt,  or  dutj,  or 
cause  of  action  in  being.  But  in  that  case  a  release  of  all 
covenants  is  a  good  discharge  of  tlie  covenant  before  it  be 
broken. 

SecL  513. 

Dl/r  if  a  man  htteth  land  to  another  for  a  yeare,  to  yeeld  to  him  at 
the  feast  of  S.  Mich.  Jiext  insuing  40  a.  and  afterwards  before  the 
9ame  feast  hee  releaseth  to  the  lessee  all  actions,  yet  ajier  tlie  same  feast 
hee  shall  have  an  action  of  debt  for  the  nonpayment  0/*  the  40  a.  nottoith^ 
standing  the  said  release.  Stude  cauaam  oiversitatis  betweene  these  two 
cases. 

9H.7.6.a.  <<   T>ELEASETHaUactioni:'    This  release  shall  not  barre 

(6  Rep.  153.)  the  lessor  of  his  rent,  because  it  was  neither  dehitum  nor 

46  £.  a.  8.  tolvendum  at  the  time  of  the  release  made ;  for  if  the  land  be 
17 11. 6.  a6.  evicted  from  the  lessee  before  the  rent  become  due,  the  rent  is 
iUowrie  ft4o  A^jd^d ;  for  it  is  to  be  paid  out  of  the  profits  of  the  land,  and 

it  is  a  thing  not  meerelj  in  action,  because  it  may'be  granted 
(Ant.  47.  b.  over.  But  the  lessor  before  the  day  may  acquite  or  release  the 
fIn  B^  rent.     But  if  a  man  be  bound  in  a  bond  or  by  contract  to  an- 

Cro.Jac.50O  o^cr  to  pay  a  hundred  poimds  at  five  several  daies,  he  shall  not 
30  E.  3. 13.  b.  ,  have  an  action  of  debt  before  the  last  day  be  past ;  and  so  note 

47  £.  3. 24.  'a  diversity  betweene  duties  which  touch  the  realty,  and  the  meere 
10  H.ft.  £i«cQ-  personalty.  But  if  a  man  be  bound  in  a  recognizance  to  pay  a 
i6£.^!L^lb.  1 38.  hundred  pound  at  five  severall  dayes,  presently  after  the  first  day 
16  E.  3.  Scire  of  payment  he  shall  have  execution  upon  the  recognizance  for 
ftc.  4.  F.  N.  B.  that  summe,  and  shall  not  tarry  till  the  last  bee  past,  for  that  it 
967.  9  E.  3. 7*  is  in  the  nature  of  severall  judgements.  And  so  note  a  diversity 
(5  Rep.  1 80  between  a  debt  due  by  recogmzance,  and  a  debt  due  by  bond  or 
sor  lecate.  contract.  And  so  it  is  of  a  covenant  or  promise,  afler  the  first 
Br.  108.  '  de&ult  an  action  of  covenant,  or  an  action  upon  the  case  doth 
aMar.  Dier,i  1 3.  lie,  for  they  are  severall  in  their  nature.  Lastly,  note  a  diversity 
«i^1'  ^^^'  ^     between  debts  and  covenants,  or  promises. 

Lb  VfoJJi.  b.  ^^  *  ^^^  ^^^  *"^  annuity  for  terme  of  yeares,  or  for  life,  or  in 
Forde*s  case.  ^^^9  ^"^  he  before  it  be  behind  doth  release  all  actions,  this  shall 
39  H.  6. 98.  b.    not  release  the  annuity,  for  it  is  not  meerely  in  action,  because  it 

5  E.4. 46-  may  be  sranted  over. 

a  H.  4.  »3 

iftR.  a.  Reletae,  29.     See  Mo.  13.     Bend.  57.      Cro.  ElU.  807.      Cro.  Car.  341. 

Cro.  El.  118.     3  Loo.  107.      9  Cro.  504.     Cro.  El.  776.     4  Rep.  94.     Litt.  Rep. 

61.  S.  C.  9  Saund.  337.    3  Mod.  153.    S.  C.  Salk.  65. 


w  Sect  514.  p93] 

A  LSOf  where  a  man  will  sue  a  writ  of  right,  it  behoveth  that  he 

counteth  of  the  seisin  of  himself e,  or  ofnis  ancestors^  and  also  that  the 

'Seisin  was  in  tne  same  king's  time,  as  he  pleadeth  in  his  plea.    For  this  is 

an  ancient  law  used,  as  appeareth  by  the  report  of  a  plea  in  the  eire  of 

Nottingham,  *  tit.  Droit  m  Fitzherliert,  cap.  26,  in  this  forme  following. 

John 
*  tit.  Droit  in  Fitiherbert,  cap.  26,  not  in  L.  and  M.  or  Roh, 
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John  Barre  brought  his  writ  ofrigftt  against  Reynold  o)rABsingtony  (md 

demanded  certaine  lands,  S^c,  f  where  the  mise  isjrn/ned  in  banke,  and  the 

originall  and  the  processe  were  sent  before  the  justices  errants,  where  the 

parties  came,  and  the  if  twelve  knights  were  swome  without  challenge  of 

the  parties,  to  be  allowed,  because  that  choice  was  made  brf  assent  mtne 

parties,  toith  the  foure  knights,  and  the  oath  was  this :  That  I  shall  say 

the  truth,  Sfc.  whether'  R.  0/  A.  hath  more  meere  right  to  hold  the  tenements 

which  John  Barre  demandeth  against  him  by  his  writ  of  right,  or  John 

to  have  t/iem,  as  he  demandeth,  and  for  nothing  to  let  to  say  the  truth 

(et  pur  rien  dirra  que  le  verity  ||  ne  dirra),fo  helve  mee  God,  S^c.  without 

saying  to  their  knotoledge.    And  the  like  oath  shall  bee  made  in  an  attaint, 

and  in  battaile,  and  in  wager  of  law.   (Et  tiel  serement  serra  fait  en 

attaint,  et  en  battaile,  et  §  en  ley  gSiger),  for  these  doe  bring  every  thing 

to  an  end.    But  John  Barre  counted  of  the  seisin  of  one  Ralfe  his  ancestor 

in  the  time  of  king  Henry,  and  Reynold  upon  the  mise  joyned  tendred 

halfe  a  markefor  the  time,  t^c.    Atm  hereupon  Herle,  justice,  said  to  the 

grand  assise  ajier  that  they  were  chafged  upon  the  meere  right,  You  good 

men,  Reynold  gave  haljc  a  marke  to  the  king  for  the  time,  to  the  intent 

that  if  you  find  that  the  ancestor  of  John  was  not  seised  in  the  time  that 

the  demanaant  hath  pleaded,  you  shall  enquire  no  further  upon  the  right 

(Vous  gentes,  Reynold  donast  demy  marke  al  roy  pur  le  temps,  ^al 

entent  que  si  4*  vous  troves  que  I'auncester  **  John  ne  fuit  pas  seisie  en 

le  temps  que  le  demaundant  ad  count,  44  ^o\x&  n'enquires  plus  avant 

del  droit);  and  for  this,  you  shal  tell  us,  whether  the  ancestor  of  John 

(Ralfe  by  name)  were  seised  in  king  Henries  time,  as  he  hath  pleaded,  or 

not.    And  if  you  find  that  he  tvas  not  seised  in  this  time,  you  snail  enquire 

fU)  more ;  and  if  you  find  that  he  was  seised^  then  you  shall  enquire  further 

of  the  writ  (donques  enquires  ouster  del  jij:  brie^).    And  after  the  ftrand 

assise  came  in  with  their  verdict,  and  said,  that  Ralfe  was  not  seised  (que 

Rafe  §^  ne  fuit  pas  seisie)  in  the  time  of  king  Henry,  whereby  it  was 

awarded  that  Reynold  should  hold  the  tenements  demanded  against  him, 

to  him  and  his  heires  quite  of  John  Barre  and  his  heires  to  toe  remnant. 

And  John  in  mkrcy{K),  8^c.  And  the  reason  why  I  have  shewed  to  thee,  my 

Sim,  this  plea,  is,  to  prove  the  matter  precedent  which  is  said  in  a  writ  of 

right ;  for  it  seemeth  by  this  plea,  tnat  t/*  Reynold  had  not  tendered  the 

halfe  marke  to  enquire  of  tlie  time,  S^c.  then  the  grand  assise  ought  to  be 

charged  onely  to  enqidre  of  the  meere  right,  and  not  of  the  possession,  S^c. 

mi  And  so  alwayes  in  a  wnt  of  right,  if  the  possession  whereof  the  demandant 

coutiteth  bee  in  the  king's  time,  as  hee  hath  pleaded,  then  the  charge  of 

the  grand  assise  shall  be  only  upon  the  meere  right,  although  that  the  pos^ 

session  were  against  the  law,  as  it  is  said  before  in  this  chapter,  S^c. 

(A)  Part  of  the  *  *  *  *  Judgment  m  this  caac  uxu,  that  the  demandant  Aauld  be  in  mercy, 
^c.  u e.  that  he  ihould  beat  the  kin^s mercy,  tott/i  regard  to  the  peewdaryfine to  be  tm- 
poted  on  him  at  a  punithmentfor  hU  haimg  made  afaae  or  groundlest  complaint,  £v  the 
old  iaw,  the  piamt^ieat  liaHe  to  amerceptent  in  every  tuit  or  action  at  law,  in  cote  hefidkd 
in  it.  The  amercement  it  now  dituted,  but  the  form  ttiUeontinuet.  See  3  Black,  Coimn,  p.  375. 
and  the  Appendix  there,  p,  y\.  U  xzt.  Archbold*$  ed,_ 

t  n>here  not  in  L.  and  M.  or  Roh.  **  John  not  in  L,  and  M,  or  Roh» 

%  ttndve  not  in  L.  and  M.  or  Roh.  %\.  vou8-*home,  L,  ondM.  andRoh^ 

II  ne—jeo,  L.  and  M.  and  Roh.  and  in  MSS. 

%  en — le,  L.  and  M.  and  Roh.  tX  briefe-^oit,   L.  and  if.  and 

^  al  entent — et  ceo  sert,  L.  and  M.  Roh. 
and  Roh,  and  in  MSS.  §§  ne  not  in  L.  and  Af.  or  Roh. 

4.  vou8«*home,  L.  and  Af .  and  Roh.  And  not  in  L.  and  M.  or  Roh. 
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(Am.  979.  •.)  ''  JTbAtnetk  thai  he  tawtUA  rfiheuum  ofhim$el/e,  «r  ^his 
For  tbe  iiim  oC  ancesiari.*'    For  if  neytbar  hee  nor  any  of  lus  ancetton 

dSi***t!!^te*f  ^^^  ^^*^  ^^  *^  ^•^  *^-  ^^^^  ^^«  ^®  ©^  limiUtion,  he 
91  H.  S.  eap^  ft.  ^^'^^^^^  maintaine  a  writ  of  right :  for  the  aeisin  of  him  of  whom 
VMe  SmsL  170.    ^  demaundant  himselfe  jpurchased  the  land,  &c.  availeth  not. 

Q  Aep.  615.  And  bo  it  is  in  a  writ  01  right  of  advowson. 

Hob.  S40.) 

%  R  ^a7^  **  "  '^^^  ^^  ^^^  seisin  wai  in  ike  same  king's  time^  as  he  pleadeih,** 
Utti.  lift.  a.       Hereby  it  appeareth,  that  not  onely  a  seuin  (as hath  beene  said) 

is  requisite,  but  also  that  the  seism  be  had  in  the  time  of  the 

same  king,  according  to  his  count. 

**  Reforiy**  commeth  of  the  Latine  word  Repciriare^  i  reet 
poriOf  td  etif  reftrre^  dre  et^ero.  And  in  the  common  law  it 
sigaifieth  a  publike  relation,  or  a  bringing  againe  to  memory 
cases  judicially  argued,  debated,  resolved,  or  i^judged  in  any  of 
the  king's  courts  of  justice,  together  with  such  causes  and  rea- 
sons as  were  delivered  by  the  judges  of  the  same  ;  and  in  this 
sense  LiiUeton  useth  the  word  m  thb  place. 

k 

(4  UtL  184.)  <*  In  the  eire  ^Nottingham.'*    Eire^  Iter.     And  it  signifieth 

the  court  of  tlie  justices  in  eire^  and  thereupon  they  were  called 

justitiarii  ilinerantes,  in  respect  that  the  justices  residing 

at  t^T*  Westminster  were  called  jti^^'anf  residenteSf  and  f^QST] 

were  much  like  in  this  respect  to  the  justices  of  assise  I     k    J 

at  this  day,  although  for  authority  and  manner  of  pro- 

[^]Biiiror,eap.  ceeding  (whereof  you  shall  reade  [o]  in  the  ancient  authors  of 

«.  iect  %  vad     the  law)  fkrre  different.    And  as  tne  power  of  the  justices  of 

*^^'  }^K^ .     assises  by  many  acts  of  parliament  and  other  commissions  in- 

uJ^c^bS^  creased,  90  these  justices  itinerant  by  little  and  little  vanished 

OlsBv.  li.  0.        away.    And  it  is  certaine,  that  the  authority  of  justices  of  assises 

cap.  1  u  itinerant  through  the  whole  realme,  and  the  institution  of  justices 

LLS.cap.priino.    gS  n«kCft/*A  in  «nr«»rv   CAiintir  hmna  iIiipIv  nArfomiftil.  Ar«k  fhA  tn/Mf 


3.f.ll6.&C. 

Flet.  H.  1.  ca.  15,  &c.        4  £>  3.  33.        6  £.  3.  35.         33  £.  3.  91.         15  H.  7.  5. 
Vfcle  Sect.  44«.  933, 934. 

**  Of  Nottingham.*'   This  should  bee  NortkamptoHf  according 

to  the  original!. 

This  report  whereof  Littleton  here  maketh  mention,  you  shall 

aE.  3.tit         findeanabstractof  itin  3£.3,BinceIi<^^etofi'8  time,  put  in  print 

PnMtF.36.      by  .FAsA#r6#rf  when  he  was  serjant  in  11  H.  8,  and  is  not  in  the 

Keports  or  bookes  at  large.  And  yet  here  it  wpeareth,  that 
they  be  of  great  authority,  and  vouched  by  Littleton  himselfe 
for  the  proofe  of  a  maine  point  in  law.  And  hereby  it  also  ap- 
peareth  how  necessary  it  is  to  reade  records  and  pleas  reported 
or  recorded,  though  they  were  never  printed.  For  those  and 
the  like  records  are  veritoiis  et  vetustatss  vestigia. 

<<  Tit.  Dnnt  in  Fitzherbert,  36,**  is  t:r  of  a  new  [^0471 
addition,  and  therefore  thou^  it  bee  true,  yet  not  to  [_  ^  J 
beeidlowed. 

4S.  3. 41-  **  Andihe  originatt  and  the  prodesse  were  sent  before  the  Justices 

m^^^mdi   *^««^'"    For  It  is  to  be  understood  diat  all  pleas  either  in  the 
Bnctoo,        .'  '^^  ^  personalty  that  were  begunne  and  not  determined 

Brittofif  Fleta,  nln  supra.  before 
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before  justices  in  enre,  wen  adjourned  by  them  into  the  conit 
of  common  pleas. 

•  "  The  twelve  knigkUtoere  swame  xmhout  challenge^  S^c.  because 

thai  choicevoai  made  by  astent  ^iheparHee^  toith  thejfbure  knights." 

Here  are  foure  things  to  be  observed.  30  £.  i.  tit. 

First,  that  omnis  consensus  tolUt  errorem^  and  against  his  owne  Challenge,  179. 

consent  he  cannot  challenge  the  twelve.  «i  E.  4. 77. 

39E.3. 1. 

44  £.  3.6.    1 1  H.  6. 13.  (Cn.  EL  OS4.) 

Secondly,  that  the  foure  knights  electors  of  the  grand  assise  4  £.  3. 13. 
are  not  to  be  challenged,  for  that  in  law  thev  bee  judges  to  that  ^ 

purpose,  and  judges  or  justices  cannot  bee  challenged.  And  that 
IS  the  reason  that  noblemen,  that  in  case  of  high  treason  are  to 
passe  upon  a  peere  of  the  realme,  cannot  be  challenged,  because 
they  are  judges  of  the  fact,  and  the  Magna  Charta  saith,  per  Magna  Chtrta^ 
judicium  parium  suorum,  cap.  ^9. 

Thirdly,  that  the  twelve  before  any  assent  may  be  challenged 
before  the  foure  knights  electors,  but  after  assent  or  return  of  39  E.  3. 9. 
the  pannell  before  the  justices,  there  shall  be  no  challenge  to  the  7  H.  4.  aow 
pannell  nor  to  the  polles. 

Fourthly,  if  there  be  not  foure  knights  for  electors  in  that  7  U.  4.  ao. 
county,  the  next  to  them  in  that  county  shall  be  taken;  ne  curia 
regis  deficeret  injustitidexhibeniiUL 

**  Without  saying  to  their  knontxledse/'  And  here  it  impearetfi, 

that  where  the  judgment  is  final!,  there  the  oath  of  the  grand 

assise  or  jury  is  absolute,  and  not  to  their  knowkdge, 

[2Q47]  ^^  ^^  ^^'^  ^'^  ^^  ^^  ^^  ^ght,  in  the  attaint,  and  in 
b    11  ^v^eroflaw,  for  the  judgement  in  every  of  these  three        r 
isfinall. 

^*  The  mise  is  joined."  Misela  a  word  of  art  appropriated  only  Vide  Sect,  i^^ 
to  a  writ  of  right,  so  called  because  both  parties  nave  put  them''* 
selves  upon  the  meere  right  to  be  tryed  by  grand  assise  or  by 
battaile ;  so  as  that  which  in  all  other  actions  is  called  an  issue,  Regatmm. 
in  a  writ  of  right  in  that  qase  is  called  a  mise.    And  in  this 
sense  Littleton  taketh  it  here.    But  in  a  writ  of  right  if  a  col- 
lateral! point  is  to  be  tryed,  there  it  is  called  an  issue;  and  is 
derived  of  this  word  (missumjy  because  the  whole  cause  is  put  38  H.  8.  ea.  13. 
upon  this  point.    It  is  also  taken  for  expences,  as  misis  S^  3E.0.  ca.3S» 
custagia.    And  sometime  it  signifieth  a  customary  grant  to  the 
king,  or  lords  marchers  of  Wdes  by  their  tenants  at  their  first 
comming  to  their  lands. 

*'  Tendred  hal/e  a  marke^r  the  time  J*  Master  Lambard  saitb,  10  R  3.  so. 
that  mancusa  Sf  marea  Saxonic^  Mancwp*  7.  Mearc'  Nummus  Qf)  ^3^  3*         , 
miens  denarios.    And  this  mearc^  now  called  a  marke,  being  an  ^^  £.'3.^7. 
old  Saxon  word,  is  the  cause  that  Englaad  most  commralv  is  H.  3. 
reckoned  by  markes.   Libra  Saxonici  is  a  pund\  tt  pondoj  whicn  Droit,  6s. 
is  called  so  untiil this  day.     Solidus^  qui  apud  nos  est  pars  librae  f^\^  *hi^ 
vicesimOf  denarios  per  id  temporis continebat  ^nque,  nunc  duo-  y^JJoram^eS 
decim ;  and  scilling  is  a  Saxon  word,  and  with  us  used  to  this  Maucoia. 
day.    Pennye,  Saxonice  pennigy  Latini  denarim ;  but  the  value 
of  these  have  not  been  alwayes  one.  ir  v  n 

In  a  writ  of  right  of  advowson  brought  by  the  king,  the  tenant  '*  ***  ®*  8'- 
shall  not  tender  the  cii-markey  because  mtUum  tempus  occurrit  i']|*3.Droit»  15. 

regi  6  £.  3.  ibid.  S4^ 
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r€gi  {A)i  and  therefore  the  king  ahall  alled^^  that  he  or  his 
progenitor  was  seised,  without  wewing  any  tune. 

ITirror,  ca.  i .  "  In  an  attaint. *'    Attincta  is  a  writ  that  Ijeth  where  a  fifiUse 

4 17.  ca.  a.  de  Tcrdict  in  court  of  record  upon  an  issue  joyned  by  the  parties  is 
t^¥h^^  given.  And  of  ancient  writers  it  is  called  breve  de  conxndione ; 
«6B.  ftSo,  kc'  '^^  ^  derived  of  the  participle  tindui,  or  attinctus^  for  that  if  the 
99a.  Brit  foi.  petty  jury  be  attainted  of  a  fiilse  oath,  they  are  stained  with  per^ 
S41.S45,  S40,  j^Tt  ^^^  become  infamous  for  ever ;  for  the  judgement  at  the 
Itc  Flet.  U.  5.  common  law  in  the  attaint  importeth  eight  great  and  grievous 
f^itnoB^oLsd  punishments.  i .  Quod  amittant  Uberam  legem  in  perpetuum,  that 
(aloft.  163.  IS9  ^^  shall  be  ^b  infamous  as  he  shall  never  be  received  to  be  a 
ass.)  witnesse,  or  of  any  jury.    2,  Qubdjbrisjaciant  omnia  bona  tf 

catalla  sua,  3.  Quod  terra  et  tenementa  in  manus  domini  regis 
capiantur.  4.  Quhd  uxores  Sf  liberi  exti^a  domia  suai  ejicerentwr, 
5.  Quhd  domui  sua  prostrentur,  6.  Quod  arbores sua  extirpentur. 
7.  Quhd  prata  sua  arentur.  Et  8.  Quhd  corpora  sua  carceri  rnan- 
cipentur.  So  odious  is  perjury  in  this  case  in  the  eye  of  the 
common  law,  and  the  severity  of  this  punishment  is  to  this  end, 
ut  pctna  ad  fiaucos^  metus  ad  omnes  perveniat ;  for  there  is  miseri* 
cordia  puniens,  and  there  is  crudeutas  parcens.  And  seeing  all 
tryab  of  reall,  personall,  and  mixt  actions  depend  upon  the 
oath  of  1 2  men,  prudent  antiquity  inflicted  a  strange  and  severe 
punishment  upon  them,  if  they  were  attainted  of  perjury. 

But  since  Littleton  wrote,  a  statute  hath  beene  made  m  miti- 
gation of  the  severity  of  the  common  law,  in  case  when  the 
petite  jury  is  attainted,  and  therefore  it  is  taken  by  equity.  For 
where  the  statute  saith,  that  the  party  grieved  shall  have  ah 
attaint  against  the  party  which  shall  have  judgement  upon  the 
veylict,  yet  an  attaint  shall  be  maintained  upon  that  statute 
r«l  «3  H  8.       against  the  executors  of  the  party.  Et  sic  de  similibus-  [a]  But 
ca.  3.    a  Eliz.     8^  the  statutes  and  authorities  quoted  in  the  mdrgent.    Only 
Dver,  SOI.         I  thought  good  to  observe  three  things. 
1        j^Meaw       Yinty  that  no  attaint  can  be  maintamed  upon  this  statute  but 
uJiieiisJ:       between  party  and  party. 

7  Elia.  ibidem,  Secondly,  that  no  conusance  can  be  granted  upon  any 
435.  44  H.  6.  attaint,  because  all  attaints  are  to  be  taken  either  before  the 
Bn  Attaint  96.  king  in  his  bench,  or  before  the  justices  of  the  common  place, 
J™'-^*'-  **7.    and  in  no  other  coufts,  &c. 

4S  £.  3. 96.  Thirdly,  consider  what  pleas  may  bee  pleaded  in  an  attaint 

T.  N.'b.  107.  D.  by  force  of  this  act,  and  wnat  not. 
lfirrar,c&i.$3. 

ca.  3.  ^  .  ca.  5.  §  1.  Bracton,  lib.  3. 141.  b.  h.  fo.  3S0. 331.  danvil.  lib.  s.  cap.  3, 
4,5.  Lib.  8.  ca.  9.  Lib.  4.  ca.  1.  Brit  fo.  40.  49,  43. 81.  175.  190.  Fleta^  lib.  1. 
ca.  3s.  and  lib.  s.  cap.  48. 

**  In  battaik.*'  DueUumy  monomachiaf  and  it  sighifieth  in  the 

common  law  a  tirall  by  sinsle  fig^t,  b^  battaile  or  combate, 

[6]  4  £.  3. 41.    monomachia  (1).   [b]  And  in  Uie  writ  of  right  neither  the  tenant 

19  H.  6. 3$«  1  H.  4.  3.  30  £.  3.  so.  sgE.  3. 19.  13  H.  4. 4.  Staundf.  174. 178. 
l7£lia.Disr.  9 £.4- 35.  1IL6.6.  3  H.  6.^5.  Vid.  U.  9.  fo.  39.  b.  &  33.  bw 
Mimr,  ca.  4.  del  office  dei  justices,  &c.  Glanvil.  IL  1.  cap.  9.  lib.  8.  cap.  8.  lib.  10. 
cap.  s«     Bract  U.  3.  tract.  9.  ca.  37.  &  IL  5.  fol.  410.    BrittoD,  fol.  56.    Fleta,  lib.  9. 

IBS.  a6.  ^ 

(A)  TkU  rule  ii,  AMseoer,  iai(feettooari9M  eaeepUem.    See  ante  1I9.  a.  uUe  i. 


(1)  Upon  this  subject,  see  3  Black,  ch.  22.  sect  5  wA6.  and  the  notes  to 

the 

I 


L.  3.  C.  8.  Sect.  514.        Of  Releases.      [294.  b.  295.  a. 

or  demandant  shall  fight  for  themselves,  but  finde  a  champion  to 
fight  for  them :  because  if  either  the  demandant  or  tenant  should 
be  slaine,  no  judgement  could  be  giyen  for  the  lands  or  tene- 
ments in  question.  But  in  an  appeiUe  the  defendant  shall  fight 
for  himselfe,  and  so  shall  the  plaintife  also ;  for  there  if  the  de- 
fendant be  slaine,  the  plaintife  hath  the  eflfect  of  his  suite,  that 
is,  the  death  of  the  defendant ;  the  order  and  solemnity  whereof 
Tou  may  reade  in  our  ancient  and  latter  bookes.  And  this  the 
W  did  institute  when  the  tenant  fiuled  of  his  witnesses,  or  evi- 
dences, or  other  proofes ;  and  the  presumption  of  law  is,  that 
Godwin  give  victory  to  him  that  hath  righu 

"  Wager  oflavoy**  Vadiare  t^g^i  and  there  is  sho  ^facere 

kgenif  by  making  of  his  law.    That  is,  to  take  an  oa&  (for 

example)  that  hee  oweth  not  the  debt  demanded  of  him  upon 

a  simple  contract,  nor  any  penny  thereof.     And  it  is 

[2Q37]  callea  wager  of  law,  because  of  ancient  f^  time  he 
a.  li  P"^  ^^  surety  to  make  his  law  at  such  a  day ;  and  it  is 
called  makmg  of  his  law,  because  the  law  doth  give 
such  a  speciall  benefit  to  the  defendant  to  barre  the  plaintife  for 
ever  in  that  case,     [r]  But  he  ought  to  bring  with  him  eleven  [r}  Magna 
persons  of  his  neighbours  that  will  avow  upon  their  oath,  that  in  Carta,  ca.a8. 
their  consciences  he  saitb  truth,  so  as  ne  himselfe  must  bee  Pr*^^^'  ^»:  ^* 
swome  deJideUtait,  and  the  eleven  de  credutttaie.  Ub'.t!^  6^*^ 

And  wager  of  law  lieth  not  when  there  is  a  specialty,  or  deed  DiTenltict  des 
to  charge  vie  defendant,  but  when  it  groweth  by  word,  so  as  he  Conrti. 
may  pay  or  satisfie  the  party  in  secret,  whereof  the  defendant  ^^^'1*  .  , 
having  no  testimony  of  witnesses  may  wage  his  law,  and  thereby  ^JpSo      * 
the  plaintife  is  perpetually  barred,  bb Littleton  here  saith ;  for  the        '  ^  ^^ 
law  presumeth  that  no  man  will  forsweare  himselfe  for  an^ 
worldly  thing ;  but  mens  consciences  doe  grow  so  large  (speci- 
ally in  thb  case  passing  with  impunity)  as  Uiey  choose  rather  to 
bnng  an  action  upon  the  case  upon  his  promise,  wherein  (be- 
cause it  is  irespasse  sur  le  case)  nee  cannot  wage  his  law,  than 
an  action  of  debt. 

A  man  outlawed  or  attainted  in  an  attaint,  or  upon  an  indite-  33  H.  6. 3a. 
ment  of  conspiracy,  or  of  perjury,  or  otherwise,  whereby  he 
become  infiunous,  shall  not  wage  his  law. 

A  man  under  the  age  of  ai  yeares  shall  not  wage  his  law ;  but  1 1  H.  6. 40. 
a  feme  covert,  together  with  her  husband,  shall  wage  her  law.       ^5  £•  4- <• 

When  the  suite  is  for  the  king,  or  for  his  benefit,  as  in  a  quo       ^  ^ 
mimiSf  the  defendant  shall  not  wage  his  law.  8  H.  5.  Ley,  €6^ 

3549*  8.  Ley,  Br.  io«. 

If  an  infant  be  plaintife,  the  defendant  shall  not  wage  his  law.  ^^  ^  3-  ^  b. 

An  alien  shall  wage  his  law  in  that  language  he  can  speake.  ^i  u.  6. 42. 

In*  no  case  where  a  contempt,  trespasse,  deceit,  or  injury  is  44  £•  3-  3^ 

supposed  in  the  defendant,  he  diall  wage  his  law,  because  the  ^^  £  ^  ^ 

law  will  not  trust  hdn  with  an  oath  to  disdarge  himselfe  in  those  ^^  lUp.'^'  h.) 
cases ;  only  in  some  cases  in  dett^  detinue,  accompt,  the  defend- 
ant is  allowed  by  law  to  wage  his  law. 

In 


the  1st  vol.  of  Dr.  Robertson's  History  of  Charles  the  Vth.— The  reader  will 
«lso  find  some  curious  and  interesting  particulars  upon  this  head,  in  Pire  U 
Srun,Trait€  de  quelques  pratiques  super stitieuses  qui  ont  seduit  le  peupley  et 
embarrassi  les  Sfovants. 
Vol.  IL  H  h 
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15  £.  4. 16.  Iq  an  action  of  account  aaainst  a  recOTer,  upon  a  receipt  of 

10  E.  4. 5.  money  by  the  hand  of  anotner  person  for  account  render  (un- 
(3  Cro.  790.  i^^e  ii  g^  i^y  tJiQ  hands  of  his  wife,  or  of  his  commoigne)  the 
919}  defendant  shall  not  wage  his  law»  because  the  receipt  is  the 

ground  of  the  action,  which  lyeth  not  in  privity  betweene  the 

plaintife  and  defendant,  but  in  the  notice  of  a  third  person,  and 

[i]  33  H.  6. 94.  such  a  receipt  is  traversable,    [d]  But  in  an  action  of  debt  upon 

'3  H.  7. 3.  a.      mn  arbitrament,  or  in  an  action  of  detinue  by  the  baileraeat  of 

1  H  6  1  b        another's  hand,  the  defendant  shall  wage  his  law,  because  the 

8  h!  6. 11.  debet  and  the  detinet  is  the  ffround  of  those  actions,  and  the  con- 
18  H.  8. 3.  tract  or  bailement^  though  it  be  by  another  hand,  is  but  the 
3  K  3.  s8.         conveyance,  and  not  traversable.  In  an  action  of  account  against 

1 1  H .  4.  54.  1^  bailife  of  a  manner,  the  defendant  cannot  wage  his  law,  because 
31  nf  G.^so.  ^  soundeth  in  the  realty.  In  an  action  of  debt  which  concerns 
ft4£.  3.'Ley63.  the  realty,  aa  ibr  debt  for  a  rent  upon  a  lease  for  yeares,  or  an 
30  £.  3. 19.  action  of  detinue  for  detaining  an  indenture  of  a  lease  for  yeares, 
®  ^;,^»^  V  the  defendant  shall  not  wage  his  law,  much  les^e  for  charters  or 
Cb^,.    deedes  which  concerueXiUnce.' 

10  H.  6. 7.  In  an  action  of  debt  for  a  fine  or  amerciament  in  a  leete,  the 

I  H.  7. 35.  defendant  shall  not  w^ge  his  law,  because  the  leete  is  a  court  of 

6  Elis.  Beud-  record ;  but  in  an  action  of  debt  for  an  amerciament  in  a  court 

^**  baroh  the  defendant  shall  wage  his  law,  for  that  it  is  no  court 
of  record. 

9  H.  5.  3.  In  debt  upon  an  accoimt,  before  auditors,  the  defendant  shall 
\  ^KS^  °^^  yf^e  his  law,  and  this  by  construction  of  the  statute  of  W.  s. 
38  h!  6.  if*  ^^P*  ^  ^ '  vhich  giveth  them  great  authority,  and  saith,  coram  audi* 

toribuSi  and  therefore  of  an  account  before  one  auditor  the  law 
lyeth.    So  if  the  lord  before  auditors  be  found  in  surplusage,  in 
14  H.  6. 63.       an  action  of  debt  brought  by  the  accomptant,  the  lord  shiol  not 
38  H.  6. 6.         wage  his  law  by  construction  also  upon  this  statute,  as  an  inci- 
dent arising  upon  the  account. 
s8  H.  6. 4.  In  an  action  of  debt  by  a  gaoler  against  the  prisoner  for  hi^ 

^9  ^-  ^-  ^o<        victuals,  the  defendant  shall  not  wage  his  law,  for  he  cannot 

30  VL  6. 13.        refuse  the  prisoner,  and  ou^ht  hot  to  suffer  him  to  die  for  default 

of  sustenance ;  otherwise  it  is  for  tabling  of  a  man  at  large. 

31  H.  6. 4,  In  an  action  of  debt  brought  by  an  attorney  for  his  fiee»,  the 

defendant  shall  not  wage  his  law,  because  he  is  comj^Uable  to 

38  H.  6. 33.       be  his  attorney.     And  so  if  a  servant  be  retained  according  to 

39  H.  6. 18.        ihe  statute  of  labourers  in  an  action  of  debt  for  his  salaiy,  his 

master  shall  not  wage  his  law,  because  he  was  compellaole  to 
serve ;  otherwise  it  is,  if  he  be  not  retained  accorcung  to  the 
statute  (1). 

Wheresoever 


(1)  Otherwise  of  a  counsdhr  at  laa^  for  he  cannot  bring  any  action ;  for  he 
is  not  compeliabte  to  be  counsellor ^  and  his  fee  is  honoianum,  not  a  debt. 
Anmianus,  lib.  3.-- Lord  Nott.  MSS. — r* At  Rone  the  fbactiona  of  the  bar 
were  divided  between,  L  Tlie  Patrons,  or  Orators ;  IL  The  Advocates,  who 
attended  to  inform  or  instruct  the  patrons  upon  th^  points  of  law,  which  arose 
in  the  cause ;  III.  The  Procurators :  And,  IV.  the  Cognitors.  The  two  last 
nearly  resembled  the  Attomies  of  our  courts.  Besides  these,  were  the  Juris 
consulti,  who  gave  their  opinions  and  advice  upon  matters  of  law.  Till  the 
:time  of  Augustus  every  person  had  this  liberty;,  biii;  he  c<mfii»^  it  to  some 
particukr  individoals  selected  by  him,  and  soade  a  regulation,  that  in  future  no 
one  should  enjoy  that  privilege  but  under  the  authority  of  the  prince.  The 
opmlons  of  the  Juris  consuHi,  called  the  Responsa  Prudentumy  were  of  yreat 

weight; 
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heihalliiolwsgehnhfryfcrMVMvahaUiragehitlawofaM^    iH.  7.35. 
flnn's  deed,  but  in  case  of  a  succecoor  of  anabbQt^for  that  fha  '3^*7« 
house  never  dyetb* 

In 


veigfat ;  and  a  considerable  part  of  the  Roman  law  is  founded  upon  them.  See 
Gravina  de  Qrtu'  et  Progressu  Juris  CiviliSf  lib.  l,  sect.  42,  43,  44.  In  the 
summarj  ef  the  Roman  Law,  taken  from  Dr.  Taylor's  Elements  of  the  Civil 
]Law,  page  36,  it  is  observed,  that  the  Responsa  Prudenttun  seem  to  amount  to 
what  we  call  Precedents,  or  Reports ;  that  it  is  common  to  them  both  to  be 
the  determinations  of  lawyers  to  explain  law :  but  that  there  is  this  difference 
between  them,  that  our  precedents  owe  their  authority  to  their  being  the 
judgment  of  the  court ;  but  the  Responsa  Prudentunty  though  admitted  as  law, 
were  nothing  more  than  the  private  opinions  of  lawyers.  See  Cod.  lib.  I.  tit.  17. 
and  the  Co£  Theo.  lib.  1.  tit.  4.  with  the  notes  of  GothofVed.  It  is  supposed^ 
that,  in  the  early  days  of  the  Roman  Empire,  the  practice  of  the  law  was  merelv 
honorary ;  but  it  soon  became  an  object  of  gain.  The  Clncian  law,  whicn 
was  passed  about  the  time  of  the  second  Punic  war,  was  intended  to  revive 
the  primitive  custom  of  honorary  advocation.  But  it  was  so  often  evaded; 
^at  the  emperor  Claudius  thought  it  more  advisable  to  moderate,  than  to 
attempt  to  destroy  entirely,  the  salaries  or  emoluments  of  advocates.  He 
accordingly  inhibited  l^em  from  takmg  a  larger  fee  than  ten  sesterces,  about 
Sol.  14.S.  jd.  English.  The  advocates,  however,  thought  it  an  indignity,  that 
their  fees  should  he  considered  as  wages,  and  therefore  dignified  them  b^  the 
honourable  title  of  presents,  or  gratuities ;  but  as  they  might  demand,  and 
even  maintain  an  action  for  iheir  Tees,  this  distinction  was  merely  nominal. 
See  Gothofred  de  Salario^  and  Dr.  Beevor's  History  of  the  Civil  Law,  page 
444.  In  England  the  fees  of  counsel  are  honorary,  m  the  strict  acceptation 
of  the  word.  Thus  in  Moor  v»  Row,  Cha.  Rep.  38.  a  counsellor  bronghtahiii 
for  fees  due  to  him  from  the  defendant,  a  solicitor.  The  defendant  demurred; 
the  demurrer  was  allowed,  and  the  bill  dismissed.  Sir  John  Davies  thus 
expresses  himself  upon  thb  subject,  in  his  preface  to  his  Reports,  page  aa,  33. 
"  Thejees  to  counsellors  are  not  in  nature  qfVMges^  or  pay  ^  or  that  which  we  call 
<<  salary^  or  hire^  widdk  are  duties  certain,  and  grow  due  by  eoBtract,  for 
'^  labour  or  service,  but  what  is  given  him  is  honorarium,  not  merces ;  being  a 
**  gift  whftdi'giveshonowas  well  lothe  taker  aa  the  giver:  nor  is  it  certain  ar 
^  oontiacted;  Ibrao  price,  or  rate,  can  be  set  upon  counsel,  which  is  itftalu- 
*^  able  and  ]»estimabl&,  so  as  it  ia  more  ot  less,  according  to  tbe  eircnnt- 
**  stances,  nafliely,  the  ability  of  the  dieot,  the  worthiness  of  the  oouBseUov, 
.^^' the  weigMiness  of  the  cause,  aB4  the  custom  of  the  coontrjr.  Itisa{;fftef 
^  such  anature,  tihat  the  aU»  olien»»av  m«  aegleet tagive  it  without m^w- 
N  titude,  ft>r  it  is  but  a  jtatuity,  or  taking  of  thankfithma;  yet  the  worliqr 
**  caunsdhr  ma^not  demattdUimihaut  doing  wrong  to  hi$repufati9Hf  aceoKdiii^ 
^*  to  that  moral  rule^  mtdta  houesta  acdpi  poseunt  qua  imnen  pednmt  potmmi.' 
In  France  the  Roman  law  rejecting  the  fees  of  advocates  formerly  prevailed. 
Many  instances  are  found  in  their  law  books,  of  advocates  bringing  actions  for 
their  fees,  and  recovering  upon  them:  but  this  has  long  fiulen  into  disuse. 
In  the  contest,  m  1775,  between  Mr.  Linffuet  and  the  Order  of  Advocates, 
one  of  the  duunees  agamst  him  was,  Aat  he  had  written  to  the  duke  d' Aiguillon, 
to  demand  his  tees;  and  threatened  him  with  an  action  for  them ;  and  that  his 
demands  upon  the  duke  had  been  referred  to  arbitration.  See  Journal  His- 
torigue  du  RetabUssement  de  la  Magistrature,  tom.  7.  p.  190.  Ordonnances 
have  been  made  at  difiSsrent  times  enjoining  the  advocates  to  subscribe,  at  the 
foot  of  their  pleadings,  a  receipt  for  their  fees ;  but  the  advocates  never 

una  would 
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ioH.7.it.  In  debt  gpai  >  P^Bthj  gifcn  by  rtiinte,  die  iVfrnilM<  dhaP 

aoe  wage  bii  kv.    There  k  aaodier  Unde  of  wager  of  kw  la 
a  leaU  adiiaiy  of  mom  lawuai,  bat  Ibirmf  ^-fff^rfffw  i"^— i* 


<<  AmdheraKpam UeAtputiee^  mid,  SfcT  Henbj  it 
appgaietfa,  that  it  k  the  ofice  t^  of  die  jodgei  to  1^9511 
instmctdiegrandaMiieor  jury  in  pointiorlaw;  Ibr  1^  1^  jj 
at  die  grand  asiae  or  odier  juron  are  trien  of  die 
matten  of  fiu:t»  ad  quettkmem  JucH  mam  rapomdemi  jmdieoj  to 
ad  qmcidomem  juris  mam  rexpomdad  jmrataret.  And  accordii^|j 
the  judge  in  this  case  directed  die  grand  aasise,  vis.  if  they  foand 
tbata  ftc* 

(Qkmr.lL  it.  **  Whenhf  it  tooi  omardtdT    Here  are  two  diings  to  be  ob- 

y-;»^^        served.    Firrt,  dte  form  of  a  judgement  finalL    Secondly,  diat  a 

^^^A*^^     judgement  finall  is  to  bee  giTenm  diis  pardcolar  case.    For  die 

*  forme  of  die  finall  lodgement  for  dte  tenant  is  here  ezprenedy 

tlMt  the  tenant  shall  h<Md  die  tenements  demanded  against  him, 

to  him  and  his  heirs  quite  of  the  demandant  and  his  heires  for 

]ib.5.fbL86.    ever,  and  the  demandant  in  the  mercy.     C^iocf  iemaafemeai 

Peoria's  tarn.    iaroM  HUam  mhi  et  lueredibms  tmu  t  a  pate  versms  pdemUwi,  4r 

haredes  suoi  im  perpehmm. 
a4E.3.  JodpiL  For  the  second  pomt,  Keii^  the  mise  is  joyned  upon  the 
S60.  adjodfe  meer  r^t,  albeit  the  verdict  of  the  grand  assise  be  given  upon 
aecord.  13IL4.  another  point,  vet  judgonent  finaD  shall  be  given.  And  so  it  is 
to^S^e^  if  the  tenant  after  the  mise  jo3med  make  denult,  or  confesse  the 
•o  H.  &  8^.  b.  scdon,  or  if  the  demandant  be  non-eoite ;  and  jret  in  none  of 
SI  H.  6L  34-  b*  these  oases  they  of  the  grand  assise  gave  their  vdrdict  upon  the 
s6H.  6. 8.b.     meere  riirfat. 

M^oL        ''AsUiisaidhefortr    Vid.  Sect. 478. 

7.N3.5.ii.3i. 

Chap. 


would  obey  them.  The  leading  ordonnance  upon  this  head  is  that  of  Blois. 
-In  1603,  the  parliament  of  PUris  gave  an  arret,  enforcing  the  obsovance  of 
that  ordonnance.  This  gave  the  advocates  so  much  offence,  that  three  ban- 
dred  of  them  renounced  their  profession  upon  it,  with  the  usual  formalides. 
This  pot  an  endre  stop  to  the  proceeding  of  the  courts  of  justice.  The 
matter  was  afterwards  setded ;  and  the  ordonnance  of  Blois,  in  this  respect^ 
and  the  subsequent  ordonnances  enforcing  it,  are  now  considered  as  virtually 
repealed.  See  Loysel,  Dialogue  du  Avocais ;  and  MenagU  Juris  Civilis 
Jmtmitates,  c&p.  18.— {Note  95s.] 
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Chap.  9.  Of  Confirmation.         Sect.  515. 

Ji  D  E'E  D  E  of  confinnation  is  commonly  in  this  forme,  or  to  this 
effect :  Know  all  men,  S^c.  that  lA.ofji.  have  ratified^  approved, 
and  confirmed  to  C.  of  D,  the  estate  and  possession  which  (A)  /  nave,  of, 
and  in  one  messuage,  Sfc.  with  the  appurtenances  in  F.  S^c,  (Noverint 
universif  8cc.me  A.  de  B.  ratific&sse^  approb^se^  et  confirm&sse  C.de  D. 
statum  8c  possessionem,  quos  habeo,  de,  &  in  uno  messuagio,  &c.  cum 
pertinentious  in  F.  &c.) 

XJ  ERE  first  our  author  shewes  what  a  confifmation  is :  Bract.  H.  a.  fol. 

"  Confirmation"    Confirmatio  commeth  of  the  verbe  {^]  con"  fi^f'r^?^' 

firmaref  ^uod  estfirmumfacere:  and  Uierefore  it  is  said^  that  igquen!  ^*^* 

coi^rmatio  omnes  supplet  defectuSy  Uc^t  id  quod  actum  est  ab  initio.  Bract.  U.  3.  58. 
non  valuit.  A  confirmation  is  a  conveyance  of  an  estate  or  right 
in  esse,  whereby  a  voidable  estate  is  made  sure  and  unavoidable, 
or  whereby  a  particular  estate  is  encreased. 

.    A  confinnation  doth  not  strengthen  a  voide  estate.    Con^  Bract.  II  3. 

Jirmatio  est  nuUa  ubi  donum  prac^dens  est  invalidum,  Sp  ubi  ^i'u'^'f;^^' 

donatio  nulla  omnino  nee  valebit  confirmatio  :  for  a  confinnation  pj  Qf^^  ^^'> 

may  make  a  voidable  or  defeasible  estate  good,  but  it  cannot  Cqunt  de 

worke  upon  an  estate  that  is  voide  in  law.  Non  valet  confirmatio  Leiceiter'f  case. 


nisi  ills  qui  conjirmat  sit  in  possessions  rei,  vel  juris  unde fieri  (3  ^^.  64.  b.) 
debet  confirmation  Sf  eodem  modo  nisi  ille  cui  confirmatio  sit,  sit   Q^kh.  «^ 
in  possessione.    And  another  saith,  [c]  Confirmare  est  id  quod  3a  £.3/9. 


prius  infirmumfuitfirmare.     Et  donationum  alia  incepta,  ^  de*  [c]  lieu,  lib.  3. 

Jectiva,  impost  tempus  confirmata,  confirmatio  enim  omnem  supplet  c«p.  14.  &  lib.  3. 

defectum^  poterit  enim  esse  in  pendenti  donee  per  ratihabittonem  ^P*  3* 
hceredis  cum  ad  cetatem  pervenerit  roboretur  (1). 

^*  Ratificdsse**  Ratificare  est  ratumfacere,  and  is  aquipoBent  44  Ass.  3. 
to  confirmare,  which,  as  hath  been  said,  vsfirmumfacere. 

"  Approbdsse*'  commeth  of  ad  and  probo,  which  b  to  make 
perfect  and  good. 

**  ConfirmdsseJ*  Here  it  is  to  be  observed,  that  there  bee  two 
kindes  of  confinnations,  viz.  coufirmations  expresse  or  in  deed, 

whereof 

(A)  It  uem,  that  the  test  should  be  read  at  if  lAttleton  had  m  this  place  vtedths  wards 
'*  be  bath/'  tfiHrad  rf  "  I  bare.''    Su  Mr.  RUto'$  Intr.  p,  11a. 

(1)  A  confirmation  is  an  approbation  of,  or  assent  to,  an  estate  already 
created ;  by  which  the  confirnior  strengthens  and  gives  vaJidity  to  it,  as  far  as 
it  is  in  his  power.  It  has  this  operation  only,  with  respect  to  estates  voidable 
or  defeasible*:  but  it  has  no  operation  upon  estates  which  are  absolutely  'ooid. 
Such  words  may  be  used  in  a  confirmation  as  may  increase  or  enlaree  the 
estate;  but  that,  as  lord  chief  baron  Gilbert  observes,  is  by  the  force  of  those 
words,  and,  strictly  speaking,  is  foreign  to  the  confirmation.  Gilb.  Ten.  75. 
—[Note  253.] 

H  H  3 
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whereof  LHtldon  hath  here  put  thefe  three  examples,  and  con- 
firmations implied)  or  in  law,  whereof  L^^on  hereafter  speaketh 
£.1 9.  fo.  14s.      in  this  chapter.  Qualibet  cowfirmaiioj  out  estperfidensp  crescens, 
BeaimioiMl't        ^^  dminuens;  and  of  all  these  LUtUUm  putteth  examples  in 
^*^'  this  diaptef .    And  hereof  FUta  sajth,  carta  autem  ie  cmi^rnuM^ 

Flet  li.  3.  iionc  est  iUa  qiug  alterius  fadum  consoUdat  Sf  eof^mtat,  S^  nihil 

^P*  M-  f^Qf|pi  aUribuitf  quandoque  tatnen  cmffirmai  4*  oddH  <9). 


w^  Sect.  516.  ri96r| 


A 


ND  in  iome  case  a  deede  of  confirmatum  is  good  and  available, 
where  in  the  same  case  a  deede  of'  release  is  not  good  nor  avaHeaUe. 
As  if  I  Id  land  to  a  man  for  terme  of  his  life,  who  letteth  the  same  to 


land  during  the  said  terme. 


49  £.  3. 33.        JT  -^  ^  ^^  £  r  0  ^y  in  this  chapter  putteth  eight  diversities  be- 

tweene  a  confirmation  and  a  release(l);  and  thereof  for 
illustration  here  hee  putteth  two  cases  in  this  and  the  next  Sec- 
tion, which  upon  that  which  hath  beene  said  in  the  precedent 
(1  BoB.  AW.      chapters,  is  sufficiently  explained    Onely  in  both  tnese  cases 
4^*)  this  is  to  bee  observed,  that  where  a  confirmation  shall  enlaree 

an  estate,  there  privity  is  required,  as  well  as  in  the  case  of  the 

0  H.  6. 99.  tit.  release,  as  by  many  examples  which  Littleton  puts  in  this  chap- 
Belcaic,44,       ter  appearetli.    And  note,  here  is  the  first  case  wherein  a  re-^ 

lease  and  a  confirmation  doe  diflD^r : 
(Cro.  Car.  964.      Lessee  for  life  made  a  lease  for  thirty  yeares,  and  after  the 

1  Roll.  Abr^Ss.  lessor  and  lessee  for  lifb  made  a  lease  for  sixty  yeares  to  another. 
600.  ^<>-^7*  which  lease  for  sixty  yeares  the  lessor  did  first  confirme,  and 
tiob'  i6a  "^^  ^®  lessor  conmmed  the  lease  for  thirty  yeares,.  and  after 
Post.  310.  a.)  tenant  for  life  dyed  within  the  thirty  yeares ;  and  it  was  ad- 
[dl  Inter  Unwel  judged  [fiQ,  that  the  lease  for  thirty  yeares  was  determined  by 
ic  todce,  temp,  the  deadi  of  lessee  for  life,  and  that  the  lessee  for  sixty  yeares 
aiob  7^  might  enter ;  fbr  that  albeit  the  lease  for  sixty  yeares  was  the 
^  ^  '*'^          latter  in  time,  yet  was  it  of  greater  force  in  law,  for  that  the 

lessor  who  had  power  to  confirme  which  of  them  he  would,  did 
first  confirme  the  second  lease. 

In  this  chapter  is  also  to  be  observed  eight  cases,  whereih  a 
release  and  a  confirmation  have  the  like  operation  in  law. 

Sect. 

^  forty  added  in  L.  and  M.  and  Roh. 


(8)  See  9  Rep.  i4fi.  where  sir  fdivard  Coke  britigs  examples  of  these 
difierent  operatimis  of  a  confirmation. 
(1)  He  also  mentions  tight  iosta&ces  in  which  they  agre^. 
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Sect.  517. 

VE  l^if  I  by  my  deed  of  release  had  released  to  the  tenant  for  yeares 
in  the  lifetime  of  the  tenant  for  life,  this  release  shall  be  voide,for 
that  then  there  was  not  any  privity  between  me  and  the  tenant  for  years 
(pur  ceo  que  adonques  ne  fuit  ascun  privity  perenter  f  moy  et  le  tenant 
a  terme  d'ans) :  for  a  release  is  not  available  to  the  tenant  Jor  yeares,  but 
where  there  is  aprivitie  between  him  and  him  t/iat  releaseth  (2). 

This  bdongetfa  to  the  firet  diveraiiy  between  a  release  and  a  confirmation. 


Sect.  518. 

D.    -J  . 

/ 

TN  the  same  manner  it  is  if  I  be  disseised,  and  the  disseisor  make  a  lease 
to  another  for  term  of  yeares,  if  I  Release  to  the  termor,  this  is  void: 
but  if  I  confirme%the  estate  of  the  termor,  this  is  good  and  effectualL 

XJERE  is  the  second  dlversitie  betweene  a  release  and  a  con- 

firmation.    But  if  the  disseisor  make  a  lease  for  yeares  to        ' 
begin  at  Michaelmasse,  and  the  disseisee  confirme  his  estate,  this  4H.  7.  lo. 
is  voide,  because  he  hath  but  interesse  termini,  and  no  estate  in  ^7  ^^* 
him,  whereupon  a  confirmation  may  enure.  ^*  ^  ^*  ^' 


Sect.  519.  (6  Rep.  81.) 

JlhSOyif  Ibt  disseised,  and  I  confirme  this  estate  of  the  disseisor,  hee 

hath  a  good  and  rightjitl  estate  in  fee  simple,  aUmt  in  the  deede  of 

confirmation  no  mention  be  made  of  hu  heires,  because  hee  had  fee  simple 

at 

t  moy  et  le  tenant  a  terme  d^ans, —        t  ihe  estate  of  the  termor, ^-^his  estate, 
lay  et  moy,  L.  and  M.  and  Roh.  L.  and  M.  and  Roh. 


(2)  For  in  this  case,  if  the  lessor  released  to  the  les&ee  for  yearft.  Without 
using  any  further  words,  the  operation  of  the  release  would  be  to  enlarge  the 
estate  of  the  lessee  by  giving  nim  an  estate  of  freehold  for  his  life.  Now  to 
make  releases  operate  in  this  manner,  it  is  necessary,  not  only  that  the 
releasee,  at  the  time  the  release  is  made,  should  be  in  the  actual  possession  of, 
or  have  a  vested  interest  in,  the  lands  intended  to  be  released,  but  that  there 
should  be  a  privity  between  him  and  the  releasor.  In  the  case  mentioned  by 
Littleton,  there  is  no  privity  between  the  donor  and  the  lessee  of  the  donee 
for  life.  A  release  therefore  from  the  donor  to  the  lessee  would  be  void^  But 
a  confirmation  by  the  donor  is  good,  and  gives  a  stability  and  permanency  td 
the  estate  of  the  lessee  during  the  whole  term,  which  would  otherwito  deter- 
mine by  the  detease  of  the  donee.    Ant.  372.  a.  373.  b..— [Note  254.] 

H  H  4 
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at  the  time  <^the  canfirmaticn.  Far  m  tuck  one  if  the  ditmsee  ixn^nnt 
the  state  oj  the  di^teUor,  to  have  amd  to  hold  to  htm  and  hit  heiret  of  hit 
body  et^jtndndf  or  to  have  and  to  hold  to  him  far  term  of  hit  Ufe^  yet  the 
ditteitor  hath  a  fee  tinqde^  and  it  tdted  in  hit  demetne  at  of  jet j  because 
vAen  hit  ettate  was  confirmed^  he  had  then  a  fee  umpk,  and  tuck  deed 
cannot  change  hit  ettaie,  without  entry  |  made  upon  him^  Ifc. 


XJERE  is  the  fint  case  wfaerein  the  release  and  confinnatioa 

doth  aeree,  tiz.  a  coofiniiatioii  to  a  dnseisor  in  taile^  or  for 

19  H.  6.  M.        anj  partictuiEur  estate,  is  of  the  like  force  as  ardease  to  a  dtsseisoTy 

6  £^  3.  daring  such  estate,  which  in  both  cases  is  good  for  ever.    In  the 

^^^^"^'^'4'         same  manner  it  is,  if  the  disseisor  make  a  gift  in  tafle,  and  ^be 

disseisee  confirme  the  estate  of  the  donee  for  the  life  of  the  donee, 
this  ccmfirmation  enures  to  the  whole  estate  taile ;  for  a  confirma- 
tion can  make  no  fraction  of  an j  estate,  to  extend  but  to  part 
of  the  estate  only.    Et  ticde  cateris  (1). 


Sect  520. 


P27] 


TN  the  tame  manner  it  it,  if  hit  ettate  bee  confirmed  for  terme  of  a  day^ 

or  for  terme  of  an  houre,  hee  hath  a  good  ettate  in  fee  tingde,  for 

thit,  tnathit  ettate  in  fee  simple  wat  once  confirmed  (par  ceo  que* son 

estate  en  fee  simple  fuita  un  foits  confirme).    Quia  confirmare  idem 

esty  qu6d  firmum  facere,  8cc. 

TJE  RE  is  the  second  case  wherein  the  release  and  confirma- 
tion doe  agree.  The  reasonof  this  is,  for  that  the  disseisor 
hath  a  fee  simple ;  and  therefore  if  his  estate  be  confirmed  but 
for  an  houre,  it  is  good  for  ever,  because  (saith  Littleton  J  cot^r- 
mare  idem  est,  fwktdrmumfacere. 

Nota^  a  diversity  betweene  a  bare  assent  without  any  ri^t  or 

interest,  and  an  assent  coupled  with  a  right  or  interest;  and 

lib.  6.feL  81.     therefore  an  attomement  cannot  be  made  for  a  time  nor  upon 

JT^'*S"^\     condition ;  but  if  the  person  make  a  lease  for  a  hundred  yeares, 

(PofL^o.  b.)     ^^  patron  and  the  ordinary  may  amfirme  fifty  of  the  yeares, 

for  they  have  an  interest,  and  may  charge  in  time  of  vacation. 
And  so  if  a  disseisor  make  a  lease  for  an  hundred  yeares,  the 
disseisee  may  confirme  parcel  of  those  yeares ;  but  tnen  it  must 
be  by  apt  words,  for  he  must  not  confinne  the  lease,  or  demise, 
or  the  estate  of  the  lessee,  for  then  the  addition  for  parcell  of  the 
terme  should  be  repugnant  when  the  whole  was  conmrmed  before, 
(1  RoU.  Abr.  but  the  confirmation  must  be  of  the  land  for  part  of  the  terme. 
41^-)  So  may  the  confirmation  be  of  part  of  the  land ;  as  if  it  be  of 

forty 

n  fuade  not  in  L«  and  M«  or  Rdu  *  son  not  in  L.  and  M.  or  Roh, 


(1)  It  b  to  be  observed,  that  a  disseisor,  acquires  by  the  disseisin  a  tor- 
tious fee  simple,  notwithstanding  at  the  time  he  makes  the  disseisin  he  claims 
a  less  estate ;  it  being  a  rula,  that  a  disseisor  cannot  qualify  his  own  wrong. — 

[Note  2SS'l 
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forty  acres,  he  may  confirme  twenty^  Sue,  So  if  tenant  for  life 
make  a  lease  for  an  hundred  yeares,  the  lessor  may  confirme 
eyther  for  part  of  the  terme,  or  for  part  of  the  land.  But  an 
estate  of  free-hold  cannot  bee  confirmed  for  part  of  the  estate, 
for  that  the  estate  is  intire,  and  not  several!,  as  yeares  be  (i). 


Sect.  521. 

yd  LSO,  if  my  disseisor  tnaketh  a  lease  for  life,  the  remainder  over  in 
fecy  if  £  release  to  the  tenant  for  life,  this  shall  enure  to  him  in  the 
remainder.  But  if*  I  confirme  the  estate  of  the  tenant  for  tearme  of  life, 
yet  after  his  decease  I  may  well  enter ,  because  nothing  is  confirmed  out 
the  estate  of  the  tenant  for  life  (pur  ceo  que  *  riens  est  confirme  forsque 
Pestate  le  tenant  a  terme  de  vie),  so  that  afier  his  decease  I  may  enter. 
But  when  I  release  all  my  right  to  the  tenant  for  life,  this  shall  enure 
to  him  in  the  remainder  or  in  the  reversion,  because  all  my  right  is  gone 
by  such  release.  But  in  this  case,  if  the  disseisee  confirme  the  estate  and 
title  of  him  in  the  remainder  without  any  confirmation  made  to  tenant  for 
life,  the  disseisee  cannot  enter  upon  the  teimntfor  terme  of  life,  for  that 
the  remainder  is  depending  upon  the  state  for  life ;  and  if  his  estate  should 
be  defeated,  the  remainder  should  be  defeated  by  the  entry  of  the  disseisee, 
and  tt  is  tu>  reason  that  he  by  his  entry  should  defeat  the  remainder  againU 
his  confirmation,  ^c. 

IJ  E  R  £  is  the  third  case  wherein  the  release  and  confirmation 
differ,  for  the  confirmation  to  the  tenant  for  life  doth  not 
enure  to  him  in  the  remainder. 

And  so  it  is  when  the  several  1  estates  be  in  one  person ;  as  if 
the  disseisor  make  a  gift  in  taile,  the  remavnder  to  the  right 
heires  of  tenant  in  taile,  if  the  disseisee  connrme  the  estate  in 

taile, 

*  nul  added  in  L.  and  M.  and  Roh. 


(i)  The  distinctions  taken  here  by  sir  £dw.  Coke  are,  that  a  confirmation 
to  a  tenant  of  freehold  or  inheritance,  cannot  be  so  worded  as  to  have  a  less 
operation  than  that  of  confirming  his  whole  estate ;  consequently  a  confirma« 
tion  to  such  a  tenant,  either  of  the  lands,  or  of  his  estate  in  them,  for  any 
term  or  period,  is  a  confirmation  of  his  whole  fee.  A  dissebor  always  ac- 
quires by  the  disseisin  a  tortious  fee  simple ;  a  confirmation  therefore  to  him, 
however  qualified,  is  a  confirmation  of  his  whole  fee.  It  is  otherwise  in  the 
case  of  a  term  of  years.  A  confirmation  may  be  made  of  part  of  the  term  only. 
The  reason  of  this  difference  is,  that  an  estate  of  freehold  or  of  inheritance  is 
considered  as  integral  and  indivisible.  But  as  years  are  several,  the  term 
which  is  composed  of  them  is  necessarily  finctional  and  divisible,  and  may 
consequently  be  confirmed  in  part  only,  by  using  proper  expressions  for  this 
purpose.  If  a  person  confirms  the  estate  of  the  tenant  for  years  for  part  of 
the  term,  as  the  word  estate  signifies  all  the  interest  or  term  of  years  which 
the  tenant  has,  the  subsequent  words  are  not  considered  as  qualifications  of 
the  former  wordsj  but  as  absolutely  repugnant  to  them ;  and  as  both  cannot 
stand  together,  the  law  prefers  the  first,  which  are  the  principal,  to  the  other^ 
which  are  only  secondary.-— [Note  256.3 
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tafle,  it  fthd  not  extend  to  the  fee  simple,  no  more  than  if  the 
diBseisor.had  made  a  sift  in  taile»  tibe  remainder  for  life,  the 
remainder  to  the  right  neires  of  tenant  in  taile ;  this 
(Ant  63.  a.)  extendetli  onelj  to  the  estate  taile,  and  not  tcT-  to  the  [^9771 
(Pott.  310.  a.  remainder  for  life,  nor  to  the  remainder  in  fee.  But  if  I  u  | 
(1  Roll.  Abr ."  ^^  diweisor  make  a  lease  for  life  to  A.  and  B.  and  the  "" 
30a.)  disseisee  confirme  the  estate  of  A.f  B,  shall  take  advantage 

thereof;  for  the  estate  of  ^.  which  was  confirmed  was  joynt  with 
B,  and  in  that  case  the  disseisee  shall  not  enter  into  the  land, 
and  diyest  the  moity  of  B. 
(Sid.  83.)  If  the  disseisor  infeofis  A.  and  B.  and  the  heires  of  B*  if  the 

disseisee  confirme  the  estate  of  B,  for  his  life,  this  shall  not 

only  extend  to  his  companion,  as  hath  beene  said,  but  to  his 

whole  fee  simple,  because  to  many  purposes  hee  had  the  whole 

(1  Cro.  3ft  1.)     fee  simple  in  him,  and  the  cimfirmation  shall  bee  taken  moat 

(Aut.  189.)        strong  against  him  that  made  it. 

Tenant  in  tayle  discontinueth  in  fee  and  dyeth,  the  dia- 
continuee  make  a  lease  for  life,  and  granteth  the  rerersion  to 
the  issue,  he  shall  not  have  a  formedon  against  tenant  for  life ; 
for  by  his  formedon  he  must  recover  the  estate  of  inheritance, 
and  the  lessee  for  life  hath  not  the  inheritance,  but  the  issue  in 
taile  himselfe  hath  it. 
(Ant  ftoft.  a.)        If  feofiee  upon  condition  make  a  lease  for  life,  or  a  gift  in 

taile,  and  the  feoffor  release  the  condition  to  the  feoffiee,  be 
shall  not  enter  upon  the  lessee  or  donee,  because  he  cannoc 
regaine  his  ancient  estate. 

If  the  feoffee  upon  condition  make  a  lease  for  life,  the  re- 
mainder in  fee,  if  the  feoffor  release  the  condition  to  the  lessee 
for  life,  it  shall  enure  to  him  in  the  remainder ;  as  well  as  in  the 
case  of  the  right,  or  of  a  rent,  &c. 
If  a  feme  disseisoresse  make  a  feoffment  in  fee  to  the  use  of 

A,  for  life,  and  after  to  the  use  of  herselfe  in  taile,  and  the 
remainder  to  the  use  of  B,  in  fee,  and  then  taketh  husband  the 
disseisee,  and  he  releaseth  to  A*  all  his  right,  this  shall  enure  to 

B,  and  to  his  own  wife  also ;  for  by  the  rme  of  Littleton  it  must 
enure  to  all  in  the  remainder  (1). 

But  if  A,  letteth  to  B^  for  life,  and  B.  maketh  a  leas^  to  C. 
for  his  life,  the  remainder  to  A»  in  fee.  A*  releaseth  to  C.  all  his 
right,  this  is  good  to  perfect  the  estate  of  C.  for  his  life.  But 
when  C.  dyeth,  A»  shall  be  in  of  his  old  estate,  for  his  release 
could  not  enure  to  himselfe  to  perfect  his  defeasible  remainder, 
but  his  ancient  riffht  remaineth.  And  note,  that  in  these  two 
cases  the  fee  is  divested  and  vested  f^l  at  one  instant ;  ,in  the 
same  p:ianner  as  if  tenant  in  taile  make  a  lease  for  life,  at  the 
same  instant  the  estate  taile  is  devested  out  of  the  donee,  and 
the  reversion  in  fee  out  of  the  donor,  and  a  new  fee  vested  in 
tenant  in  taile.  And  so  if  the  husband  make  a  lease  for  life  of 
his  wife's  land,  he  devesteth  his  owne  estate,  that  he  hath  in  her 
right,  and  the  inheritance  of  his  wife,  and  at  the  same  instant 
vesteth  a  new  reversion  in  fee  in  himselfe. 

**But 


«k. 


ri»i  ■  Ml 


(1)  Vot  though  a  man  cannot  contract  with  his  wife,  or  transfer  any  inte- 
rest to  her,  yet  she  may,  by  construction  of  law,  take  benefit  of  a  release 
madb  by  him  to  a  third  person,  and  ehuring  by  way  of  extinguishmtot. 
Dawk.  Abr.— [Note  257.) 
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"^  Bui  in  this  owe,  if  the  dkkek^  amfirmi  the  ntaie  and  ttUe  y,^  qa  Am  17 

qf  him  in  the  remainder/*    Here  is  (he  third  cise  go  g 

rgpgn  where  in  the  releaseand  confirmation  doe  agree,  »9*  for  Recov.  en  value. 

I          J  the  confirmation  made  to  him  in  the  remainder  shall  Br.  30. 13  £.3. 

availe  the  tenant  for  life,  as  much  as  the  release  shall.  S"^''*  ^^S- 

'  Br.  137. 

PI.  Com.  Delamere's  case.     Vid.  Sect.  374. 

"  For  that  the  remainder  is  depending^  8^***    By  this  some  (Mo.  91.) 
have  gadiered,  that  if  a  disseisor  make  a  lease  for  li&,  resenring 
the  reversion  to  himselfe,  and  die  disseisee  confirmeth  the  state 
•f  the  disseisor,  that  he  maj  enter  upon  the  lessee,  because  the 
estate  of  him  in  the  reversion  dependeth  not  upon  the  state  for 
Hfe  as  the  remainder :  but  all  is  one,  for  by  the  confirmation 
nade  to  him  in  the  reversion,  all  the  right  of  him  that  confirmeth 
is  gone,  as  well  as  when  he  maketh  it  to  him  in  remainder ;  and 
he  cannot  by  his  entry  avoide  the  estate  of  the  lessee  for  life, 
but  hee  must  avoide  die  state  of  the  lessor,  which  against  his  j^^^^  *" 
owne  confirmation  he  cannot  doe ;  and  it  hath  been  adjudged,  chiefe  julsti^ 
that  if  a  disseisor  make  a  lease  fbr  life,  and  after  levie  a  fine  of  (Post.  303.  a.) 
the  reversion  with  proclamadons,  and  the  five  years  passe,  so  as  <6  Bep.  40.) 
the  disseisee  is  for  the  reversion  barred,  he  shaJl  not  enter  upon  i^^t'  ^'^ 
dielesseeforlife.  ^^^Zr!^ 

"  The  remainder  should  he  dHeated''  It  is  regularly  true,  that 
when  the  particular  estate  is  defeated,  that  die  remainderthereby 
diall  be  aiso  defeated,  but  it  faileth  in  divers  cases'. 

For  where  the  particular  estate  and  the  remainder  depend  Vid.  PI.  Com. 
upon  one  tide,  there  the  defeating  of  the  particular  estate  is  a  Colthint'i  csm. 
defeating  of  the  remainder.  But  where  the  particular  estate  is  (P*>»*' sea- ••'>•> 
defeasible,  and  the  remainder  by  good  title,  there  though  the 
particular  estate  be  defeated,  the  remainder  is  good.  As  if  the 
lessor  disseise  A,  lessee  fi:>r  life,  and  make  a  lease  to  B,  for 
the  life  of  A.  the  remainder  to  C.  in  fee,  albeit  A.  re-enter,  and 
defeate  the  estate  fbr  lifb,  yet  the  remainder  to  C  being  once 
vested  by  good  title  shall  not  be  avoided ;  fbr  it  were  against 
reason  that  the  lessor  should  have  the  remainder  againe,  against 
his  owne  literie;  and  this  is  well  warranted  by  th^  reason  of 
Littleton  in  this  case.  So  it  is  if  a  leasfe  be  made  to  an  infant  for 
life,  the  remainder  in  fee,  the  ihfknt  at  his  full  age  distigree  to 
the  estate  for  life,  yet  die  reiidainder  is  good,  for  that  it  was  once 
vested  by  good  title ;  for  in  both  these  casfes  there  was  a  par- 
ticular ebtate  at  the  time  of  the  remainder  created. 

If  a  l^ase  be  made  to  A,  for  the  life  of  B,  the  remainder  to  C  it  &•  3-  48. 
in  fee,  A,  dyeth  (A)  before  an  occupant  entreth,  here  is  a  re- 
mainder without  ti  particular  estate,  abd  yet  the  remaindet  con- 
thiuethgood(l). 

A  rent  is  granted  to  die  tenant  of  the  land  for  life,  the  re-  3£.3.AbbJksf. 
mainder  in  fee,  diis  is  a  good  remainder,  albeit  the  patticular  (Pio.  35. «. 

Ylra^.  MO. 
Moore^  664.  Ydv.  9.  s  RoU.  Abr.  41^  7  Hi  4*  6.  1  Rap.  6§.  Noy,  47.)  7  H*  4.6. 

estate 

(A.)  Hinthetenteof  tte  ceH  t^jmanto  hPfirfrt  a  iMmIm.    3k  Mr.  JUm'j /til»-. 
ji.  ii6>  117. 


(1)  But  since  the  stat.  39  Car.  a.  c.  3.  §  1 2.  and  14  Geo.  s.  c.  so.  §  9.  no  su^ 
vacancy  can  happen.  Vid.  an  te  n.  5. 41  •  b,  and  Atkinson  v.  Baker,  4  T.  R.  330, 
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estate  continued  not ;  for  eo  instanie  that  he  tooke  the  particular 
estate,  eo  inttante  the  remainder  vested,  and  tlie  suspension 
in  judgement  of  law  grew  after  the  taking  of  the  particular 
estate  (9). 

If 


(s)  A  rent  is  an  incorporeal  hereditament,  and  susceptible  of  tlie  same  limi- 
tations as  other  hereditaments.  Hence  it  may  be  granted,  or  devised,  for  life, 
or  in  tail,  with  remainders  or  limitations  over.  But  there  is  this  difference  be- 
tween an  entail  of  lands  and  an  entail  of  rent ;  that  the  tenant  in  tail  of  lands, 
with  the  immediate  reversion  in  fee  in  the  donor,  may,  by  a  common  recovery, 
bar  the  entail  and  the  reversion ;  whereas  the  grantee  in  tail  of  a  rent  de  novOf 
without  a  subsequent  limitation  of  it  in  fee,  acquires,  by  a  common  recovery, 
only  abase  fee,  aeterminable  upon  his  decease,  and  failure  of  the  issues  in  tail; 
but  if  there  is  a  limitation  of  it  in  fee,  after  the  limitation  in  tail,  the  recovery 
of  die  tenant  in  tail  gives  him  the  fee  simple.  This  was  resolved  in  the  cases  of 
Smith  V.  Famaby,  Carter,  52.  Sid.  285.  and  a  Keb.  29.  5$,  84.  Weekes 
V.Peach,  2  Lutw.  1218.  1224.  and  Chaplin  v.  Chaplin,  3  P.  Wms.  229. 
Tlie  reason  of  this  difference  is,  that  it  would  be  unjust  that  the  conveyance 
of  a  grantee  of  a  rent  should  give  a  longer  duration  ^r  existence  to  the  rent, 
than  it  had  in  its  original  creation.  It  is  true,  that  the  barring  of  an  estate 
tail  in  land  is  equally  contrary  to  the  intention  of  the  grantor.  But  a  rent 
differs  materially  from  land.  The  old  principles  of  the  feudal  law  looked 
upon  every  modification  of  landed  property,  which  was  considered  to  be  against 
common  right,  with  a  very  jealous  eye.  Now,  a  rent-charge  was  supposed  to 
be  against  common  right,  the  grantee  of  the  rent-diarge  l^ing  subject  to  no 
feudal  services,  and  beine  a  burthen  upon  the  tenant  who  was  to  perform  them. 
Upon  this  principle,  the  law,  in  every  instance,  avoided  giving  by  implication  a 
continuation  to  the  rent  beyond  the  period  expressly  fixed  for  its  continuance. 
Thus  if  a  tenant  in  tail  of  land  die  without  issue,  his  wife  is  entitled  to  dower 
for  her  life  out  of  the  land,  notwithstanding  the  failure  of  the  issue ;  but  the 
widow  of  a  tenant  in  tail  of  rent  is  not  entiUed  to  her  dower  against  the  donor. 
So  if  a  rent  is  granted  to  a  man  and  his  heirs  generally,  and  he  dies  without  an 
heir,  the  rent  does  not  escheat,  but  sinks  into  the  land.  It  is  upon  this  principle, 
that  when  there  is  not  a  limitation  over  in  fee,  a  tenant  in  tau  of  rent  acquires, 
bv  his  recovery,  no  more  than  a  base  fee.  But  if  there  is  a  limitation  in  fee, 
aner  the  particular  limitation  in  tail,  the  grantor  has  substantially  limited  the 
rent  in  fee ;  and  therefore,  it  is  doing  him  no  injustice  that  the  recovery  should 
give  the  donee,  who  suffers  it,  an  estate  in  fee  simple.  The  case  of  Chaplin  v. 
Chaplin  was,  that  lady  Hanby,  the  grandmotlier  of  Porter  Chaplin,  being 
seised  in  fee,  conveyed  divers  lands  to  the  use  and  intent  that  tne  trustees 
named  in  the  deed,  should  receive  and  enjoy  a  rent-charge  of  30  /.  per  ann.  to 
them  and  their,  heirs,  with  power  to  distrain  for  it,  and  to  enter  and  hold  the 
land  on  non-payment  for  forty  days ;  and  then  the  rent  was  declared  to  be  to 
the  use  of  Porter  Chaplin  in  tail ;  remainder  to  the  use  of  the  same  person  who 
had  the  land  in  fee.  It  is  stated  to  have  been  af):erwards  disclosed  to  the  court, 
that  the  legal  estate  of  the  rent  in  fee  was  in  the  trustees.  But  it  is  worthy  of 
the  attention  of  the  reader,  that  it  was  not  necessary  that  any  new  matter  should 
be  adduced  to  disclose  this  to  the  court,  as  it  appears  on  the  face  of  the  deed : 
for  a  conveyance  to  A*  and  his  heirs  to  the  use  and  intent  that  B.  and  his 
heirs  may  receive  a  rent  out  of  the  estate,  gives  B.the  legal  fee  of  the  rent ;  so 
that  if  it  is  afterwards  declared,  that.B.  and  his  heirs  are  to  stand  seised  of 
the  rent  to  uses,  the  intended  cestuys  que  use  take  only  trust  or  equitable 
estates.  If,  therefore,  it  is  intended  to  limit  a  rent  in  strict  settlement,  it 
is  necessary  to  do  it  by  way  of  grant  at  common  law,  to  some  person  and 
his  heirs,  to  the  uses  intended  to  be  limited.  This  gives  the  grantee  th^mere 

seisin 
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If  a  man  grant  a  rent  to  B,  for  the  life  of  Alic€f  the  remainder 
to  the  heires  of  the  body  of  Alice^  this  is  a  good  remainder,  and 
yet  it  must  vest  upon  an  instant  (3), 


Sect.  522. 

ALSO,  if  there  bee  two  disseisors,  and  the  disseisee  releaseth  to  one  of 
them,  hee  'shall  hold  his  companion  out  of  the  land.  But  if  the 
disseisee  confirme  the  estate  of  the  one,  without  more  sayinst  in  the  deede 
(sans  pluis  *  dire  en  le  fait),  some  say  that  hee  shall  not  noid  his  com- 
panion out,  but  shall  holdjoyntly  with  him,  for  that  nothing  was  confirmed 
but  his  estate  which  was  joynt  (pur  ceo  que  f  riens  fuit  confirme  forsque 
son  estate  que  fuit  joynt),  ^c. 

HTHIS  is  the  fourth  case  wherein  the  release  and  the  con- 
firmation seeme  to  differ,  being  made  unto  one  of  the  dis- 
seisors. 

^  Conjfrmed  but  his  estate f  Sfc**  Hereby  it  appeareth,  that  if 
the  disseisee  confirme  the  estate  of  the  one  disseisor  in  the  lands, 
to  have  and  to  hold  the  lands  or  tenements,  or  the  right  of  the 
disseisee,  to  him  and  his  heires,  hee  shall  hold  out  the  other 
disseisor ;  and  that  appeareth  by  Littleton^  first,  upon  these  words 

(coT^rme 

*  dire— parlance  L.  and  M,  and        f  nul  added  in  L.  ondM.  and  Rohm 
Roh. 


seisin  to  the  uses,  and  the  uses  declared  upon  it  will  be  executed  by  the  statute. 
See  note  on  Uses,  372.  a.  \1I.  3. — [Note  258.] 

(3)  Formerly  the'doctrine  of  the  necessity  that  the  remainder  should  vest  at 
the  very  instant  of  the  determination  of  the  particular  estate  at  farthest,  was 
extended  to  the  case  of  a  posthumous  son.  In  the  case  of  Reeve  v.  Lons, 
1  Salk.  327.  an  estate  was  limited  to  J.  for  life,  remainder  to  his  eldest  son  in  tau ; 
A.  died,  leaving  his  w:ife  enseint.  She  afterwards  had  a  son.  It  was  adjudged 
that  the  son,  not  being  in  esse  at  the  time  of  the  determination  of  the  particiuar 
estate,  could  not  take  under  the  limitation.  This  judgment  was  uierwards 
affirmed  in  the  court  of  king's  bench ;  but  it  was  reversed  in  the  house  of  lords, 
.against  the  opinion  of  all  the  judges.  To  obviate  all  doubts  respecting  the  law 
in  this  case,  the  statute  of  10  Will.  III.  c.  16.  was  passed,  by  which  it  was 
enacted,  that  where  any  estate  is,  by  marriage,  or  any  other  settlement,  settled 
in  remainder  to  children,  with  remainders  over,  any  posthumous  child  may  take 
in  the  same  manner  as  if  bom  in  the  father's  life-Ume.  It  is  singular  that  this 
statute  does  not  expressly  mention  limitations  or  devises  made  by  wills»  There 
is  a  tradition,  that,  as  the  case  of  Reeve  v.  Lon^  arose  upon  a  will,  tiie  lords 
considered  the  law.  to  be  settled  by  their  determination  in  that  case ;  and  were 
unwillins  to  make  any  express  mention  of  limitations  or- devises  made  in  wills, 
lest  it  flEould  appear  to  cidl  in  question  the  authority  or  propriety  of  their 
determination.  Besides,  in  the  above  case  of  Reeve  v.  Long,  the  words 
of  the  act  may  be  construed,  without  much  violence,  to  comprise  settle- 
ments of  estates  made  by  will,  as  well  as  settiements  of  estates  maide  by  deed. 
—[Note  259.] 
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fti»l»mifeiftrfggr<iirJwao«tMOBeMgrmg«i  the 
>rdedk»m.tolMn«ndlDlMldltfe]aDdi^&c.  Se*  f^OBTI 
condly^  the  reaion  of  litftaoiimcycMe  ■words  ii,  for  |_  |^  J 
that  nothing  was  coufimied  but  his  oCate  wfaidi  was 
jojDt     Thirdly,  the  next  two  Sections  make  it  plaine  vbere 
the  habendum  is  im^i^iIj 

Herebjr  also  it  appcaretfi,  tliet  a  release  is  more  foicible  in  lav 
dian  a  coofirmatioD.  If  the  disseisee  and  a  stranger  disseise  the 
heire  of  the  disteisor,  and  the  distrisec  confirme  me  estate  of  his 
eonipanion,  this  shall  not  dextin^uish  his  right  that  was  sospendcd : 
so  as  if  the  heire  (B)  or  the  disfcasor  re-enter,  die  r^t  of  die 
disseisee  b  revived.  And  se  it  is  if  themntee  of  arent^chaige 
and  an  estranger  disseise  the  tenant  of  Ae  land,  and  the  grantee 
conlifme  the  eUate  of  his  companion,  the  tenant  of  die  land  re- 
enter, the  rent  is  rerived ;  for  the  coniimation  extended  not  to 
the  rent  suspended,  otherwise  it  is  of  a  rdeaae  in  both 


Sect.  523. 

ji  NDfor  thU  mnm  have  $aid^  thai  iftwojoyntemoU$  bee,  and  the  one 
"^  comrmt  the  eetate  of  the  other^  that  he  hath  but  a  joynk  estate,  as 
he  had  oefore.  But  if  hee  hath  such  words  in  the  deede  of  confirmation, 
to  have  and  to  hold  to  him  and  to  his  heires  aU  the  tenements  wherendf 
mention  is  made  in  the  cof^rmation,  then  he  hath  a  sole  estate  in  the 
tenements f^  Ac.  And  therefore  it  is  a  good  and  sure  thing  in  every  con^ 
Jirmation  to  have  these  words ;  to  have  and  to  hold  the  tenements,  8fc.  in 
fee,  or  in  fee  taile,  orfbr  terme  of  life,  or  for  terme  of  yeares,  according 
as  the  case  is  or  the  matter  lyeth  (solonque  ceo  que  le  casf  est,  ou  fe 
matter  gist). 


AND  this  confinnatioD  leavedi  the  state  as  it  was»  and  doth 
not  amount  to  any  sorerance  of  the  joynture,  as  some  have 
said. 

9^  S.  3.  tit  «  But  if  hee  hath  such  wrds  in  th$  de^ds^  Sfcr    This  is  plaipe 

Cooftm.  pL  lij.  and  Qvid^Bt  enough. 

"  And  thmt^fifxe  it  is  a  good  <^  sure  things  Sfs.''    This  is  good 
counsel!,  4nd  worthy  ta  ho  phaorvod* 

Sect^ 

^  4:i.  not  bL«  an4  M.  or  Roh.  f  est  not  in  L.  and  M.  or  Roh. 


ths  mutism  rs  iMiter/'  ftmawl  ^f,  •*  ts  §•  tf  tJis-hsfc  or  tbo  dbitbor  r»—ter/    Smmc* 
t^7A4lltA«MNi. 
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Sect.  524. 

Ti^O  £  to  the  intent  of  some,  if  a  man  letteth  land  to  another  for  life, 
"^  and  after  c&fifirme  his  estate  which  hee  hath  in  the  same  land,  to  have 
and  to  hold  his  estate  to  him  and  to  his  heires,  this  confirmation  as  to 
hie  heires  is  voide,  for  his  heires  cannot  have  his  estate,  which  was  not  Imt 
for  ierme  of  his  life  (car  ses  heires  ne  poient  aver  son  estate,  que  *  ne 
fuit  forsque  pur  terme  de  son  vie).  But  if  he  confirme  his  estate  by 
these  words,  to  have  the  same  land  to  him  and  to  his  heires,  this  cor^rmation 
maketh  a  fee  simple  in  this  case  to  him  in  the  land,  for  that  the  ioords  to 
have  and  to  hold,  S^c,  goeth  to  the  land,  and  not  to  the  estate  which  hee  hath 
(pur  ceo  que  f  les  parolx  a  aver  et  tener,  8cc.  va  a  le  terre^  et  nemy  al 
estate  que  il  aid),  4rc* 

XJ  £  R  E  the  diversit j  is  apparent  betweene  a  confinxuiitioa  of 
the  estate  for  life  in  the  land  to  have  and  to  hold  the  said 

state  in  the  land  to  him  and  his  heires  this  cannot  (i  Roll.  Abr. 

[29971  *^  enlarge  his  estate,  for  his  estate  being  but  for  life,  ^83.) 
^    J  that  estate  cannot  bee  extended  to  his  heires.    But  in  (pi^jgeJ^^il,) 
that  case  if  he  confirme  the  state  for  life  in  the  kiul 
in  the  premisses  of  the  deed,  and  the  habendum  is  in  this  sort, 
to  have  and  to  hold  the  land  to  him  and  his  heires,  thia  shall 
^aisge  his  estate,  and  create  in  him  a  fee  simple. 

Wherein  is  to  bee  noted,  [«]  that  the  habenaum  and  the  pre-  [e]  VidJPl.Coiii. 
misses  doe  in  substance  wdl  agree  together,  and  that  the  Aa-  ^  Throgmor- 
bendum  may  enlarge  the  premisses,  but  not  abridge  the  same  (i).  ^f'  ^^^^' 


ox  nice  distincfeiona  to  bring  ^em  in  question,  as  have  in  latter  (a  Rep.  33.) 
tuno  beene  attempted. 

*«  His  estate.'*    Vida  Sect.  650. 


Sect.  525. 

j^  LSO,  if  I  let  certaine  land  to  a  feme  sole  for  terme  of  her  life,,  who 
"^^  taketk  husband,  qnd  after  I  confirme  the  estate  of  the  husband  and 
wife,  to  have  and  to  hold  %  for  terme  of  their  two  lives ;  in  this  case  the 
husband  doth  not  hold  joyntly  with  his  wife,  btU  holdeth  in  right  of  his 
^fofo^  ^^'^  of  her  life.  But  this  cor^rmation  shall  enure  to  the  hus- 
bamaby.  way  of  remainaer  for  terme  of  his  Ufe,  if  hee  survinxih  his  w^. 

HRItB 

^  no  not  in  L.  and  M,  or  Rah.  ±  tM  lofid  added  in  L.  and  VL 

t  le9  parolx— le,  L.  and  M,  and  Roh.    and  Boh. 


(1)  On  the  operatioa  of  an  hahendum  in  a  4eed,  see  ant  %u  a.    Via.  Abc^ 
Grant,  J.  K.  L.  and  M. 


Vide  Sect  573- 
(Sid.  83.  361.) 

h  Rolt  Abr. 


(Ant  473.  b.) 
16  H.  6.  tit 

Release,  45- 
93  £.  3.  tit 


Statham. 


(4  Bep.  ag.) 


iS  E.  3.  00. 
(1  Roll.  Rep. 

«30.3«7-43B- 
3  Leo.  4.  A. 

Ant  184.  a. 

i87.n. 

Poit35i.a. 
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O  E  RE  18  the  fourth  case  wherein  the  release  and  confinnatioit 
doe  agree ;  and  in  this  case  it  is  to  be  observed,  that  the 
baron  hath  such  an  estate  in  the  land  in  the  right  of  his  wife  as 
hee  is  capable  of  a  oonfimiation  to  enlarge  his  estate ;  and  there- 
fore if  the  confirmation  had  been  made  of  his  estate  to  him  alone, 
to  have  and  to  hold  the  land  to  him  and  to  his  heires,  this  had 
been  good  to  have  conveyed  the  fee  simple  to  him  after  the 
decease  of  his  wife :  for  if  in  this  case  a  release  be  made  to  the 
husband  and  his  heires,  this  is  sufficient  to  convey  the  inherit- 
ance  of  the  land  to  the  husband  (2). 

**  Doth  not  holdjoynilyvnih  hismfe"  For  two  causes. 
First,  because  t^  the  wife  hath  the  whole  for  her  life.  r299*1 
Secondly,  joyntenants  must  (as  hath  beene  before  said  [^  5^  J 
in  the  chapter  of  Joyntenants)  come  in  by  one  title. 
But  in  this  case  if  the  confirmation  had  been  made  to  the  husband 
and  wife,  to  have  and  to  hold  the  land  to  them  two  and  to  their 
heireSy  they  had  been  joyntenants  of  the  fee  simple,  and  the  hus- 
band seised  in  the  right  of  his  wife  for  her  life ;  for  the  husband 
and  the  wife  cannot  take  by  moities  during  the  coverture. 

If  a  man  letteth  land  to  the  husband  and  wife,  to  have  and  to 
hold  the  one  moity  to  the  husband  for  terme  of  his  life,  and  the 
other  moity  to  the  wife  for  her  life,  and  the  lessor  confirme  the 
estate  of  them  both  in  the  laud,  to  have  and  to  hold  to  them  and 
to  their  heires ;  by  this  confirmation  as  to  the  moity  of  the 
husband,  it  enureth  only  to  the  husband  and  his  heires,  for  the 
wife  had  nothing  in  that  moity ;  but  as  to  the  moity  of  the  wife, 
they  are  joyntenants,  as  hath  bin  said ;  for  the  husband  hath 
suoi  an  estate  in  his  wife's  moity,'  in  her  right,  as  is  capable  of 
a  confirmation.  But  if  such  a  lease  for  life  be  made  to  two  men 
by  severall  moities,  and  the  lessor  confirme  their  estates  in  the 
limd,  to  have  and  to  hold  to  them  and  to  their  heires,  they  are 
tenants  in  common  of  the  inheritance ;  for  r^ularly  the  con- 
firmation shall  enure  according  to  the  quality  and  nature  of  the 
estate  which  it  doth  enlarge  and  increase. 

If  a  lease  for  life  be  mMle  to  A.  the  remainder  to  B.  for  life, 
and  the  lessor  confirme  their  estates  in  the  land,  to  have  and  to 
hold  to  them  and  theii:.  heires,  A.  taketh  one  moity  to  him  and 
his  heires,  and  therefore  of  Uie  one  moity  he  is  seised  for  life, 
the  remainder  to  B.  for  life,  and  then  to  him  and  his  heires :  of 
the  other  moity  A.  is  seised  for  life,  the  immediate  inheritance 
to  B.  and  his  heires :  because  as  to  the  moity  which  B.  takes, 
the  same  b  executed:  as  if  the  reversion  be  granted  to  tenant 
for  life,  and  to  a  stranger,  it  is  executed  for  one  moity,  (as  hath 

been 


18  Am.  p.  3. 
18  E.  3. 

Confir.  17. 

17  £.  3.  68. 

«•  £.  3.  94. 

40  £.3- 
8  Ail.  sa 


99  H.  6.  9. 
Ant  18ft.  b.) 


(a)  The  nature  of  the  estate  which  the  husband  acquires  by  marriage  in  his 
wife's  real  property,  will  be  explained  in  a  note  to  fol.  395.  b.  With  respect  to 
his  interest  in  her  chattels  real  and  choses  in  action,  an  accurate,  and,  so  far 
as  it  goes,  a  masterly  explanation  of  it  is  given  in  Bacon's  Abridgment,  Barcm 
and  Feme,  (B).  It  is  much  to  be  lamented,  that  the  author  did  not  go  more 
fully  into  the  subject.  Mr.  Viner  has  collected  most  of  the  cases  respecting 
it  with  his  usual  industry.^But  since  the  publication  of  that  useful  com- 
pilation, several  cases  have  been  determined,  by  which  the  law  upon  it 
has  been  greatly  illustrated  and  explained,  and,  in  some  instances,  altered. 
An  attempt  will  be  made  to  give  a  succinct  view  of  it,  in  a  note  to  fol.  351 . 
— [Notca6o.] 


ti.  3.  C.  9.  Sect.  525.         Of  Confirmation.  [299-  b^ 

been  said  before)  and  therefore  in  this  case  they  are  tenants  in 
common. 

If  lands  be  given  to  two  men,  and  to  the  heires  of  their  two 
bodies  b^otten,and  the  donor  confirmeth  their  two  estates  in  the 
land,  to  have  and  to  hold  the  land  to  them  two  and  to  their 
heires ;  in  this  case  some  are  of  opinion,  ^at  they  shall  be  joyn- 
tenants  of  the  £ee  simple,  because  the  donees  were  joyntenants 
for  life,  and  (say  they)  the  confirmation  must  enure  according  to 
the  estate  which  they  have  in  possession,  and  that  was  jojmt. 
But  others  hold  the  contrary.    For,  first,  diey  say,  that  the  do-  ^ 

nees  have  to  some  purposesseverall  inheritances  executed,  though 
between  the  donees  survivor  shall  hold  for  iheir  lives.  Secondly, 
they  say,  that  when  the  whole  estate,  which  comprehendeth 
severall  inheritances,  is  confirmed,  the  confirmation  must  enure 
according  to  the  severall  inheritances,  which  is  the  greater  and 
most  peidurable  estate,  and  therefore  that  the  donees  shall  be  y^  Sect  573. 
tenants  in  common  of  the  inheritance  in  this  case. 

**  hy  ijaay  of  remainder ^  SfcJ*    Here  some  question  hath  been 
made  of  this  terme  remainder,  without  any  cause  at  all,  because  in 
law  it  is  in  nature  of  a  remainder.    For  in  case  of  a  fine;  when  PL  Com.  Col- 
a  reversion  expectant  upon  an  estate  for  life  in  A.  is  granted  to  15^V?% 
B.  ei  qua  ad  ipsum  reverti  debentpost  mortem  A.prafato  B.  Sf  ^J^ 
haredibus  suis  remaneant^  Spc.  ana  a  more  colourable  exception 
might  be  taken  against  Uiis  word  remaneant  there,  than  iii  the 
case  oiLdUletan. 

It  is  true,  that  in  *  16  H.  6.  it  is  called  a  reversion :  in  [0]  9  £.  4.  [*]  16  H.  6.     ' 
it  is  called  a  remainder :  in  [p]  6  E.  3.  it  is  said,  that  by  uie  con-  !**:  ^^^^*  ^ 
finnation  an  estate  accrued  to  the  husband  for  terme  of  his  life.  yJ]%  e  t^  q/ 
In  [f]  17  /?.  3.  the  husband,  living  the  wife,  shall  have  nothing  r^ j  17  £.  3. ' 
but  in  abeyance  after  the  death  of  his  wife.  But  lest  there  should  08. 1>. 
bee|7«gna  verborumf  which  learned  and  wise  men  ever  avoide,  all 
do  resSve,  that  the  estate  of  the  husband  is  good,  and  that  it  doth 
enure  by  way  of  increase  and  inlargement  of  his  estate.     And  17  E.  3. 68.  b. 
idbeit  in  this  case  of  Littleton,  the  husband  by  the  confirmation  Vi.  Paget*!  case, 
gaineth  an  estate  for  life  in  remainder,  (as  Ltttleton  terraeth  it)  J^kt  &l!  ^'  ^ 
yet  if  the  husband  doth  waste,  an  action  of  waste  shall  lie  against  ^       o^^> 
him  and  his  wife,  notwithstanding  the  meane  remainder,  because 
the  husband  himselfe  conunitteth  the  waste,  and  doth  the  wrong ; 
and  therefore  shiEiU  not  excuse  himselfe  for  liis  committing  of 
waste,  in  respect  he  himselfe  hath  the  remainder ;  no  more  tihan 
if  a  man  lesseth  to  A.  during  the  life  of  B.  the  remainder  to  him 
during  the  life  of  C*  if  he  commit  waste,  an  action  of  waste  shall 
lie  against  him  (1). 

Sect. 


(1)  It  is  necessary  to  distinguilBh  between  the  cases  mentioned  by  Littleton 
and  sir  Edward  Coke,  in  diis  and  the  preceding  chapter,  where  an  estate  for 
life  is  enlarged  to  an  estate  in  fee,  by  tne  rdease^  or  confirmation  of  the  revere 
aioner,  or  remainder-man,  and  those  cases  where  a  person,  being  seised  of  an 
estate  for  life,  the  inheritance  is  afterwards  conveyed  or  devised  to  his  right 
faein,  by  a  subsequent  deed,  or  will.  It  appears  by  the  case  of  Moore  t?. 
Parker,  1  Lord  Raym.  37.  4  Mod.  316.  Skin.  558.  and  Fonnereau  v.  Fon- 
nereau,  Doug.  Rep.  1  vol.  470.  that  the  estate  o(  the  ancestor  is  not  aftcted  by 

Vol.  IL  I  i  the 
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Sect.  5t6. 


/ 

'DVT  if  I  let  land  to  a  feme  sole  for  terine  of  yeates,  u>ho  taketh 

husband,  and  after  I  conjirtn  the  estate  of  the  nusbdrtd  and  his  wife, 

to  have  and  to  holatlie  land  for  term  of  their  two  lives:  in  this  case  they 

fiave  a  joynt  estate  in  the  freehold  of  the  land, for  that  the  vnfe  had  no 

freehold  before^  8fc, 

THIS 


r 


the  subsequent  conveyance  or  devise  to  his  right  heirs.  For  though  it  is  a  rule 
that,  where  the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of  freehold, 
and  in  the  same  gift,  or  conveyance,  an  estate  is  iimited,  either  mediately  or 
immediately,  to  his  heirs  in  fee,  or  in  tail,  *<  the  heirSf'  in  such  cases,  are  words 
of  limitation  of  the  estate,  and  not  words  of  purchase ;  yet  this  applies  only  to 
those  cases  where  both  the  limitations  are  by  the  same  instrument.  In  some 
caaes,  the  freehold  of  the  ancestor  has  resulted  to  him  bv  in^lication ;  but  still 
the  deed  from  whicJi  that  implication  resulted  was  the  need  in  which  the  limf- 
tation  to  his  heirs  was  expressed ;  so  that  the  implied  estate  of  freehold,  and 
the  expressed  estate  of  inheritance,  arose  at  the  same  time,  and  under  the  same 
deed,  which  brings  it  within  the  general  rule.  But  suppose  an  estate  is  limited 
to  A.  for  life ;  remainder  to  such  uses  as  B.  shall  appomt,  and  afterwards  B.  in 
tlie  Ufe-thne  of  A,  appoints  the  estate  to  A.'s  right  neirs;  it  is  difficult  U>  saj 
whether,  in  that  case,  the  estates  will  unite  or  act.  This  case  has  sometimea 
occOrred  in  practice,  but  has  not  yet  been  the  subject  of  any  judicial  determi- 
nation. To  prove  the  union  of  the  two  estates,  it  may  ^e  contended,  that  the 
deed  by  whicn  the  power  is  executed,  must  be  considered  as  a  part  of  the  deed 
by  which  the  power  is  given ;  that  die  use  limited  by  the  execution  of  the 
power  derives  its  efiect,  and  is  fed,  by  the  seisin  of  the  releasees  or  feoffees  of 
the  deed  containing  the  power ;  that  the  uses  limited  in  the  original  deed,  to 
take  eflbct  in  default  of  an  execution  of  the  power,  are  subject  to  that  power ; 
that  the  uses  limited  under,  or  by  virtue  of  the  power,  precede  and  take  place 
of  them,  in  the  same  manner  as  if  in  the  original  deed,  not  the  power,  but  tbe 
use  executed  by  virtue  of  Uie  power,  had  been  inserted ;  and  that  though  the 
uses  vest  at  diflterent  times,  yet  they  may  be  considered  as  virtually  created  at 
the  same  time.  On  these  grouncls,  the  proposed  case  may  be  contended  to 
r^emble  the  case  put,  post.  378.  b.  that  if  lands  be  given  to  two,  during  their 
joint  lives,  with  the  immediate  remainder  to  the  right  heirs  of  him  who  sfudl  die 
first,  there,  both  the  estates  are  created  at  the  same  time,  but  the  inheritance 
does  not  vest  till  -a  subsequent  period ;  yet  sir  Edward  Coke  expressly  says,  that 
the  heir,  in  that  case,  takes  by  descent  Between  the  cases,  however,  there  is 
this  difference,  and  it  may  be  thought  important,  that  in  the  case  put  by  lord 
Coke,  the  limitation  of  the  inheritance  was  confined  to  the  heirs  ot  the  prede- 
ceasing tenant  for  life,  so  that  there  never  was  an  instant  when  it  was  not 
certain  that  the  remainder  in  fee  woidd,  in  tiie  contemplaistOB  of  low,  attach  in 
tmeorotherof  tfaemaofar  astomakehisheirtdLe  by  descent;  andtfaaaeadi 
tenant  for  life  had  a  contingent  remainder  or  possliflity  in  fee.  But,  in  the 
case  proposed  in  this  annotation^  no  such  contingent  remainder  or  posnbiiky 

existed  in  A.  the  tenant  for  life.— >See  ant.  971 .  b.  note  1 .  VIL  2^ ^Sinoe  Im 

pubiicdtion  of  this  note  in  the  fermer  editiom  of  this  woric,  the  aubjeot  has 
received  a  meaterly  invest^ation  by  Mr.  Feame.  See  his  Ba&aj  on  Contingent 
Aeinflinters,  6th  edit,  qpage  74.— [Note  d6  u] 


L.  S.  C,  9.  Sect.  527.    Of  Confirmation.     [299.b.  300.  a. 

T^ HIS  18  the  fifth  case  wherein  the  release  and  confirmation  5£.  3.i7.b. 

doe  agree:  and  it  is  to  be  observed,  that  chattels  Pi- Com. 418. b. 

[SOOTl  '®^®>  ^  leases  for  yeares,  t^  wardships,  and  the  like,  38  H.  6, 23. 
J  are  not  dven  to  the  husband  absolutely  (as  all  chattels  'g  ^'^^i^^' 
'  ^       personab  are),  by  the  intermarriage^  but  conditionally  pi.  Com.  Dame 
if  the  husband  hiq»pea  to  survive  her,  and  he  hath  power  to  alien  Hale's  caae. 
them^  at  his  pleasure :  but  in  the  mean  time  the  husband  is  pos-  5o  Au.  p.  15. 

aessed  of  the  chattels  reall  in  her  right.  1  ^'  ^'  ^' 

7  ***  ^*  '• 
9  H.  6.  5ft.     37  LL  Ass.     ai  H.  7.  99.     ai  E.  4.  40,      a6  H.  8. 7.      (Ant.  46.  b. 

Post  351.  a.) 

Seconfly,  that  the  husband  hath  such  a  possession  in  her  right  (Aiit.  273.  b. 
^  the  chattel],  as  is  capable  of  a  confirmation  or  of  a  release.      Ant.  376.  a. 

Thirdly,  that  the  confirmation  in  this  case  to  the  husband  and  ^^'  ^^*  **) 
wife  for  their  lives^  maketh  them  joyntenants  for  life,  because 
a  chattell  of  a  feme  covert  may  be  drowned ;  and  so  note  a 
diversity  betweene  a  lease  for  life  and  a  lease  for  yeares  made 
to  a  feme  covert ;  for  her  estate  of  freehold  cannot  be  altered 
by  the  eonfirmaticHi  made  to  her  husband  and  her,  as  the  terme 
for  yeares  nay,  whereof  her  husband  may  make  disposition  at 
his  pleasure  (1).  * 

Sect.  527.  ^ 


j^LSO,  if  my  dmeisor  granteth  to  one  a  rent  charge  out  of  the  land 
whereof  he  disseised  mee,  and  I  rehearsing  the  sayde  grant  conjirme 
the  samegroj^,  and  all  that  which  is  comprised  within  the  same  grants  and 
after  I  enter  upon  the  disseisor ;  quaere^  in  this  case,  if  the  land  be  dis- 
charged of  the  rent  orno*. 

np  H I S  is  the  fifth  case  wherein  the  release  and  confirmation  doe 

^  differ ;  for  a  release  to  the  grantee  in  this  case  [a]  were  voide.  M  1  iH.  7.  M. 

It  is  holden  by  some  authority  since  Littleton  wrote,  that  the  I^^*  >>fol.  147. 

disseisee  after  his  re-entry  snail  not  avoide  the  rent  charge  ^^^  A^yow'a 

against  his  own  confirmation :  and  there  a  generaU  rule  is  taken,  ^*^'  ^    •  4- 10. 

that  such  a  thing  as  I  may  defeate  by  my  entry,  I  may  make 

good  by  my  confirmation. 
If  the  feoffee  upon  condition  grant  a  rent  charge  in  fee,  and  Li.  i.fo.  147, 

the  feoffor  Gonfirmeth  it,  and  after  the  condition  is  broken,  and  14B.  Anne 

the  feoffor  enter,  he  shsJl  not  avoide  thle  rent  charge.    And  so  ^^^^  cnac. 

it  is  if  the  heire  of  the  disseisor  grant  a  rent  charge,  and  the  dis-  C'^<wt-^c*-5«9v; 

aeisee  confirmeth  it,  and  i^er  recover  the  lanid,  he  shall  not 

avoide  the  rent ;  and  yet  in  neither  ^  these  cases  his  entry  was 

congeable  at  the  time  o£  the  confirmation  (2). 

Sect. 

*  Spc,  added  in  L.  and  M.  and  Rob. 

— _, 

(1)  If  a  man  seised  of  a  rent*charge  in  fee  grants  it  over  to  a  feme  sole  for 
a  term  of  years,  and  the  tenant  attorns,  and  she  marries  during  the  term,  and 
the  grantor  confirms  the  rent  to  die  husband  and  wife  for  their  lives,  or  in  fee, 
they  become  joint  tenants  for  life  or  in  fee  of  the  rent,  and  need  no  new 
attornment.    Vau£^.  46^— [Note  362.] 

(8)  Tenant  in  tail  niakes  a  lease  for  life,  now  he  hath  gained  a  new  fee  by 
wrongs  and  afterwards  he  grants  a  rent-diarge,  or  makes  a  lease  for  years,  and 
afterwards  teaant  for  life  mes,  he  chall  not  avoid  Kis  charge  or  lease,  ahhousii 

r  i  a  ,    -  "cr 
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Sect.  528. 

jJLSO,  if  a  panom  ofaekmrck  charge  tie  glebe  lamd  cfhhehtrck 
hf  his  deed  (si  on  panon  d*iiii  esgiise  chaige  *  le  iA%  de  Ma 
etglise  per  ton  felt),  ana  t^er  ihepairomamdardmarycotfime  the  tame 
grani,faml  all  that  it  amffieed  in  the  satnegramt,  them  the  gntmt  thalt 
ttaad  in  hit  force,  according  to  the  fmrpart  of  the  tame  gratmi.  Bat  itt 
tUt  cate  it  oehoveth  that  the  patron  hath  a  fee  timple,in  the  adoowmm\ 
for  if  he  hath  bat  an  ettate  for  life,  or  in  taile,  in  the  adwwton,  then 
the  gratait  thall  mot  ttand,  out  during  hit  life,  md  the  life  rf  the  parton 
whi^  granted  (Car  s'il  4.  n'ad  estate  en  TaTOwaon  foraqne  pur  tenne  de 
▼ie,  ou  en  le  taile,  donqne  le  grant  %  ne  estoyera  foraqne  dniant  aa  Tie, 
et  la  Tie  le  parson  que  grantast),  Sfc. 

GlwT.lLia.       **pARSONr  Penona.    In  die  ImD  aignificatkm  it  is  taken 
e^J^«4>ft5-  for  the  rector  of  a  c^uitJi  paroouall,  and  is  called  jpfraoiia 

^'^'^^  cicclMitfy  because  he  assnmeth  ana  taketh  upon  him  the 
wTbii^h.  pwonof  the  darch,*«d  ii  w- «id  to  te  tMed  «  r^QQil 
&c  Fieta,  IL  6,  jartf  flccfetfltfy  aiMl  the  law  had  an  excellent  end  therein,  [^  |^  J 
a.  i9,«o.&  Tix.  that  in  his  person  the  church  might  sue  for  andde- 
iRui^  v'wSt  ^"^  ^^^  nght;  and  sito  be  sued  bj  any  that  had  an  elder  and 
^J;  '  better  right;  and  when  the  church  IS  full,  it  is  said  to  be;rfmi4r 
BriLobi  topn.   conndta  of  such  a  one  parson  thereof,  that  is,  full  and  provided 

of  a  parson,  that  may  vicem  teupertonam  efut^ere. 
Persona  impersonata,  parson  impersonee,  is  the  rector,  that 
8£  3.«6. 43.     |g  in  possession  of  the  church  parochial!,  be  it  presentaiive,  or 
nMtf^  impropriate,  and  of  whom  the  church  b  fulL 

.jij.  1^3.      Herearedivers  things  to  bee  noted.  First,  that  the  confirmar 

tion  is  of  the  grant,  which  in  deed  is  but  a  meere  assent  bj 

7  H.  4. 15.         deed  to  the  grant ;  and  therefore  it  is  holden,  that  if  there  be  a 

(M^- P^)  parson,  patron,  and  ordinary,  and  the  patron  and  ordinaiy  ffive 

licence  by  deede  to  the  parson  to  grant  arent  charge  out  ofthe 
^lebe,  and  die  parson  granteth  the  rent  charge  accordingly,  this 
IS  good,  and  sludl  bin£  the  successor ;  and  yet  here  is  no  con- 
firmation subsequent,  but  a  licence  precedent. 

Secondly,  the  ordhiaij  alone,  without  the  deane  and  chapter, 
may  agree  thereunto,  either  by  licence  precedent,  or  confirma- 
tion subsequent ;  for  that  the  deane  and  chapter  hadi  nothing  to 
(1  BoU.  Abr.       doe  with  that  whicSi  the  bishop  dodi  as  ordinary,  in  the  life-tune 
479.481.)         ofthe  bishop. 

B]  19  EL  Thirdly,  [b]  but  if  the  bishop  be  patron,  there  the  bidiop  can* 

7-  350>  367'  not  oonmoe  alone,  but  the  deane  and  chapter  most  confinne 
safLS  ih.  '^'^  for  the  advowson  or  patronage  is  parcdl  ofthe  possession 
Cbwfp,  Br.  68.  ^^  ^^  bishopricke ;  and  therefore  die  bishop,  without  the  deane 
(Pbtt399.«.)  and 

*  le — un,  L.  and  M.  and  Roh.  4-  >^*^ — ^»  ^  andM.  and  Roh. 

t  and  all  that  is  comprised  in  the        j  ne  ao^  tii  L.  and  M.  or  Roh. 
tame  grant,  not  in  L.  ana  M.  or  Roh. 


he  be  in  of  another  estate,  because  he  had  a  defeasible  possession  and  ancient 
right,  the  which,  if  they  be  in  several  hands,  riiould  be  good,  as  the  lease  of 
^ot,  and  the  confirmation  of  the  other ;  and  being  in  one  hiuid,  shall  be  as 
mu%  in  judgment  of  law.    7  Rep.  14.  a.  in  Englef&ld's  case.— {Note  263.] 


L.3.  CJ.9.  Sect. 528.    Of  Confirmation.    [300.K  301.a- 

and  chapter,  cannot  make  the  grant  good,  but  only  during  his 
owne  Hfe,  after  the  decease  of  uie  incumbent^  either  by  licence 
precedent,  or  confirmation  subsequent. 

A.  parson  of  2).  is  patron  of  the  church  of  i$.  as  belonging  to 
his  church,  and  presents  B.  who  by  consent  of  A*  and  of  the  See  more  of 
ordinary,  grants  a  rent  charge  out  of  the  glebe ;  this  b  not  good  ^^^^  ^>i>^'  ^ 
to  make  the  rent  charge  perpetuall,  without  the  assent  of  the  S?m"RfDOTt» 
patron  of  A,  no  more  thmi  the  assent  of  the  bishop  who  is  patpon,  (uTa.  24^39* 
without  the  deane  and  chapter,  or  no  more  than  the  assent  of  Li.  1.- 153^ 
the  patron,  being  tenant  in  taile  or  for  life,  as  Littleton  saith.  ^^•  4-  33*  ^4^ 
And  Idtiletcm  here  saith,  that  the  patron  that  confirmes  must  lJb.5.fol.3i.8xv 
have  a  fee  simple,  meaning  to  make  the  charge  perpetuall  (1).  ^|,'  J^[  ' 
And  Littleton  after  saith,  that  in  the  case  of  the  parson  the  fee  Lib!  6.  34.) 
is  in  abeyance,  and  seeing  the  consent  of  the  patron  is  in  respect  ( Aut.  374.  b. 
of  his  interest  (B)  as  heire,  it  appeareth  by  Littleton^  he  may  con-  ^97*  ^  Si<l*  75> 
sent  upon  condition ;  otherwise  it  is  of  an  attomement,  because 
that  is  a  bare  assent.    Also  if  the  estate  of  the  patron  be  con- 
ditionall,  and  he  confirmeth,  and  after  the  condition  is  broken, 
his  confirmation  is  voide. 

Fourthly,  he  that  is  patron  must  be  patron  in  fee  simple ;  for  3i  £.  3.  Grant, 
if  hee  be  tenant  in  taile,  or  tenant  for  life,  his  confirmation  or  e  eI'^^d  ""a^a" 
agreement  is  not  good  to  bind  any  successor,  but  such  as  come  vid'ub.  /'fol ' 
into  the  church  diuringhis  life.  But  if  the  patron  be  tenant  in  73.  Lecase  de 
taile,  and  discontinue  the  estate  in  taile,  the  lease  shall  stand  deane  &  chapter 
good  during  the  discontinuance ;  or  if  the  estate  taile  be  barred,  f^  l^orwich. 
It  shall  stand  good  for  ever.  i  RoS^Ab-W 

But  here  is  to  be  observed  a  diversity  betweene  a  sole  corpo-  a  itou.  Abr. 
ration,  as  parson,  prebend,  vicar,  and  the  like,  that  have  not  the  339.) 
absolute  fee  ih  them,  for  to  their  grants  the  patron  must  give  his  is  H.  4. 1 1. 
consent.    But  if  there  be  a  corporation  aggregate  of  many,  as  19  ^  3*  7- 
dean  and  chapter^  master,  fellowes,  and  sdioUars  of  a  colledge,  ^  Kllz.  Dy.^sa 
abbot  or  prior,  and  covent,  and  the  like,  or  any  sole  corporation   |^  ciis^Dy. 
that  hath  the  absolute  fee,  as  a  bishop  with  consent  of  the  dean  6  £.  3. 10. 
and  chapter,  they  may  by  tlie  common  law  make  any  grant  of  a  E.  3. 39. 
or  out  of  their  possessions,  without  their  founder  or  patron,  albeit  9  £•  4-  6. 
the  abbot  or  prior,  &c.  were  presentable :  and  so  it  is  of  a  bishop,  ^g^\^^  {l 
because  the  whole  estate  and  right  of  the  land  was  in  them,  and  3^  e.  3,  ^' 
they  may  respectively  idaintaine  a  writ  of  right. 

[^OlTI      ^^  If  a  bishop  hath  two  chapters,  and  he  maketh  Temps,  R.  a. 
^   J  a  grant,  boUi  chapters  must  confirme  it,  or  else  the  tiuGnnt,  104. 
successor  shall  avoide  it.    But  if  one  of  the  chapters  6^  ?*  3*  ^*^ 
be  dissolved,  then  the  confirmation  of  the  other  sufficed) ;  but  it  ff*;2liir***^"^ 
needeth  not  the  confirmation  of  th6  king,  who  is  founder  and  pjer,  sSa. 
patron  of  all  bishopricks  (i*). 

And 

« 

(B)  Here  the  teme  rf  iht  test  $eem$  to  refiiire  a  eemma,  rather  than  ^ier  "  heire/'  vcihieh 
voord  appeanto  be  printed  bjfmittaheinttead  cf'*  here  f*fir,  thecen$ent  efthe  patron  vom  m 
respect  efhu  intereU  mmpty,  and  U  woi  immaterial  whether  he  had  acquired  tuch  interett  by 
deSceat  or  purchate. 


mmm 


(1)  A  prebendary  after  admission  and  institution,  and  before  induction, 
or  instalment,  granted  al^  annuity  for  him  and  his  successors,  and  the  bishop 
confirmed  it ;  it  was  resolved,  that  a  writ  of  annuity  lay  not  in  that  case,  be* 
cause  die  confirmation  being  made  before  the  induction,  was  void.  Plow.  528.  a. 
—[Note  364.1 

(1  *)  For  the  confirmation  of  leases  made  by  ecclesiastical  persons,  see 
Bacon's  Abr.  tit.  Leases. 

Ii3 


30La.]  Of  Confirmation.      L.3.  C-  9*  Sect.529. 

And  note  a  diyenity  between  a  C(»finnaticm  of  an  estaftOy  iund 
a  confirmation  of  a  deed ;  for  if  the  diafleisor  make  a  diarter  of 
feoffinent  to  A.  with  a  letter  of  attorney,  and  before  livery  the 
disseisee  confirme  the  estate  of  A*  or  the  deed  made  to  A.  thia 
is  cleereW  voide,  though  livery  be  made  after.  But  if  a  bishop 
had  ma^  a  charter  of  feoffment  with  a  letter  of  attorney,  and 
the  deane  and  chapter  before  livery  confirme  the  deed,  this  is  a 
good  confirmation,  and  livery  made  afterwards  is  good.  And  so 
It  hath  been  adjudged. 

The  like  law  is  of  a  confirmation  of  a  deed  of  grant  of  arever* 
sion  before  attornment. 

In  the  same  manner  it  is  if  a  bishop  at  the  common  law  had 

granted  lands  to  the  king  in  fee  by  deed,  and  the  deane  and 

chapter  by  their  deed  coniurme  the  <»ed  of  the  bishop,  and  after 

the  deed  of  the  bishop  is  inrolled,  this  is  good,  albeit  the  con* 

firmation  of  the  deane  and  chapter  be  not  inrolled ;  for  the  assent 

upon  the  matter  is  made  to  the  bishop. 

33  £.  3*  But  this  confirmation  that  Littleton  here  speaketh  of  must 

Confirm.  03.       be  made  in  the  life,  and  during  the  incumbencnr  of  the  person ; 

91  H  7  1    *^'  *^  so  in  the  life  of  the  bishop,  or  of  any  other  sole  corpora- 

Vid.  Sect.  393,    ^^^'    ^^^  it  is  to  be  knowne  that  grants  made  by  parsons,  pre* 

&  643.         '    bends,  vicars,  bishops,  master  am  fellowes  of  any  coUedg^ 

deane  and  cliapter,  master  or  gardeine  of  any  hospitall,  or  any 
having  any  spirituaU  or  ecclesiasticall  living,  are  restrained  by 
[r]  13  Elis.        [e]  divers  acts  of  parliament,  so  as  they  cannot  grant  any  rent 
^%''  ^^'  charge,  or  to  make  any  alienation,  or  to  make  any  leases  odier 

^8Elix!^  If'  than  such  as  are  mentioned  in  those  acts,  which ^^ou may  reade 
1  Jac  cap.  3.  ftt  large,  and  the  expositions  upon  the  same,  in  my  [*  J  Com- 
Vid.  Sect.  593,    mentaries. 

&648. 

I*]  U.  fi.  fo.  46.    lib.  4.76&  lao.    11.5.9.6*14.    li.6.37.    lib.  7,8.    lib.  11.67. 


Sect.  529- 

ALSO,  if  a  man  letteth  land  for  term  of  life,  the  which  tenant  for 
-*^  life  charge  the  land  with  a  rent  in  fee,  and  he  in  the  reversion  con- 
frme  the  same  grant,  the  charge  is  good  enough  and  effectualL 

fl6A8i.pl. 38.     JJERE  is  a  diversity  to  bee  observed,  where  the  determina- 
Ifb^/i  i?7  ^^^  ^^^  ^^^^  ^  expressed  in  the  deed,  and  when  it  is 

Anie  Mayowci  '^^f\^^  >"  ^?^;    ^^^  when  tenant  for  life  granteth  a  rent  in  fee, 
ci^,  this  by  law  is  determined  by  his  death ;  and  yet  a  confirmation 

(i  Roll  Abr.       of  the  grant  by  him  in  the  revefsion  makes  diat  grant  good 
483-)  for  ever,  without  words  of  inlargement,  or  clause  of  distresse 

>4  Am.  pL  14.     ^hich  would  amount  to  a  new  grant.    And  yet  if  the  tenant  for 

life  had  granted  a  rent  to  another  and  his  heires  by  expresse 
words,  during  the  life  of  the  grantor,  and  the  lessor  had  con- 
firmed that  grant,  that  grant  should  determine  by  the  death  of 
tenant  for  life. 

Tenant  for  life  upon  a  condition  grant  a  rent  in  fee,  the  lessor 
confirme  the  grant,  and  after  the  condiUon  is  brokeUi  the  lessor 
re-enter,  iie  anall  not  avoide  the  grant. 


Sect, 
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Sect.  530. 

A  LSO  if  there  hee  a  perpetnall  chantene,  wherewUi  th^  ordinary 
hath  nothing  to  doe  or  meddk;  quaere,  if  the  perron  of  the  chantery^ 
and  the  chapkine  of  the  same  chantery  may  charge  the  chantery  tvith  a 
ent  charge  tn  perpettUtie. 

I 

'PHIS  U  meant  of  a  chauntenr  donative  wherewith  the  or^i-  Vid.Scct.  C43; 
nary  hath  not  to  deale,  and  by  this  grant,  when  Littleton  ^^'j^f^ 
WTQte,  the  chauntery  should  have  been  charged  for  ever,  he-  ^?^ci,2i.) 
caqse  no  other  had  any  interest  m  this  chantery  (Ptost.344.) 

[SOlTl  ^^  ^^^  ^^y  ^  P^troa  and  chauntry  priest  and  the 

'     *       But  since  Littleton  wrote,  all,  and  all  manner  of  free 
chappels  and  chaunteries  perpetuall,  whereof  Littleton  here 
gpeakes,  are  bj  fa]  acts  of  pfurliament  given  to  the  crowue,  and  W  37  H.  a. 
tne  bodies  pohtitethpreofcUfisolved.  Sec  hereafter,  iSec^lcw  648,  i*jj\c.i4.  ' 
more  at  large  of  all  this  present  Section.  '       \ 


Sect,  531. 


ji  LSO,  in  some  ease  this  vatbe  dedi,  *  or  this  verbe  concessit  hath  the 
^  same  effect  in  substmncey  and  shall  enure  to  the  same  intent,  as  thisr 
verbe  confirmavi.  As  if  I  hee  disseised  of  a  came  of  land,  and  I  make 
such  a  deed  (sicome  jeo  sue  disseisie  d'un  came  de  terre,  et  t  jeo  face 
tiel  fait);  Sciant  preesentes,  &c.  qu6d  dedi  to  the  disseisor, ;{:  ^c.  or  qu6d 
coQcessi  to  the  said  disseisor y  the  said  carue,  S^c.  and  I  deliver  onehf  the 
deed  to  him  without  any  liverie  of  seisin  of  the  land,  this  is  a  gooacon^ 
Jirmation,  and  as  strong  in  law,  as  if  there  had  beene  in  the  deede  this 
verbe  confirmavi,  8cc, 

> 
TJ  ERE  Littleton  proceedeth,  according  to  the  former  division, 
"^  to  shew  words  tnat  in  law  do  amount  to  a  confirmation.  And 
here  is  to  bee  observed,  that  some  words  are  lai^,  and  have  a 
generall  extent,  and  some  have  a  proper  and  particular  applica* 
tioB.    The  former  sort  ynay  con^w  the  latter ;  as  dedi  or  eon"  Bn.  it  a.  to.  6^. 
cessi  may  anaount  \q  a  gr<u)t>  a  fieolfoieBt,  a  fpift>  a  lease,  a  re-  ^-  ^  H-  ^* 
lease,  a  confirmation,  a  surrender,  &c.  and  it  is  in  the  d^ption  ^^^°>^<«  ^ 
of  the  party  to  use  which  of  these  purposes  he  will.  .    ^^  H-'efls. 

14  H.  4.  36.  19  H.  6. 44.  7  H.  7. 16.  33  E.  3.  Briefe,  391.  Brooke,  tit.  Confirm.  90. 
14H.  7.  3.  37  H.  6.  17.  Djer,8£liz.  4H.  7.  10.  9ft  £.  4.  36.  4o£.3.  41, 
(Sid.  45ft.    Flo.  196.    5  Rep.  17.  a.    1  Roll.  Abr.  483.    Noj,  66.) 

Est  autem  coitfirmatio  quasi  qucedam  ratihabitio,  svffidt  tamen  Breoton,lift. «.  • 
quandoque  per  se,  si  etiam  in  se  contineat  donationem,  ut  si  dicat  ^*^'*  ^9*1^- 

*  or-^and^  li.  ancl  M.  and  Rob.  t  tjfc.  or  qudd  coppes^i  to  the  di's* 

f  puis  added  in  L,  and  M,  and  Roh,    seisor,  4*c.  not  in  h>  aAd  Sf*  or  Boh.  < 

Ii4 
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•^DeAHcmetad^ifcT    Uen  »  wniljr  il  Ak  Acre  be 
worAt  ^btn  daS  wad  c0aceBi,tihfltwiB  aBoaatts  a 

' '^.''         ^be  wfk  c€ atrj  im  cam  pronsOf  im 


legCMjwA  ■■Bj  otboBy  thii  fponl  ifaui  is  not  inylif  d  only  to  a 
leaaefbrlife.b«ttoaciftintaae.andtDafllalemKe.   I 


▼id.lefliM.de  leaKfbrlife;b«ttoagiftintailc^andtD afltBle mtte.  [/jAka 
Obco.^.  ifamaDBakealeaaetOil.te  jcveiyCadafterbylBBileedtbe 
f/jTC^a^^*      IcsKT  volar  ^iiMfiaArrcrcftaKTcflrrraM^rofcnnMnte 


*^ "  :5SEf ill*^ '^  ^"*^  *"  "^ ' '^^ 


ctftOTWM  ffVfitf  UMfbeuaitM  IneowwM  tU  tcb  sMgis  Tamil  fttim 


14H.4.98.  And  he  to  whom  socfaa  deed  conapRheodii^  dedi^  ^e 

jf^^_^'^,    madeyiiiajriileaditafagiantyaia 
MAewcMcs-f   atlii»dection(a). 

If  a  panon  and  ordinaiy  make  a  leaae  for  yeam  of 


the  cMie  to  the  patron,  and  die  ts^  j^atran  bj  hii  r3()271 
deede  granteth  h  over,  or  if  the  dkfenor  giantelh  *  I     n.  *| 
rent  to  the  ditK^eee,  and  he  by  hk  deed  giantedi  it 
over,  and  after  re-enter ;  in  bodi  dieee  caaei  one  and  theoune 
•lu^  wofdi  doe  amount  both  to  a  giant,  and  to  a  eonfinnatkn  in 

»A*F-  d»    '?   go  ft  it  if  a  dJMciior  make  a  leaie  for  life,  or  a  gift  in  taile,  die 

remainder  to  the  diwriife  in  fee,  the  ditiriife  by  his  deed  giantetk 
over  the  remainder,  the  paiticiilar  tenant  attonieth,  the  dimeiaee 
ihaD  not  enter  upon  the  tenant  fiir  life,  or  in  taile,  for  then  he 
ihonldavoide  hie  owne  grant,  iHiich  amounted  to  a  grant  of  die 
eetate,  and  a  confirmation  also. 


<*«•  -«.)  Sect.  532. 

^  LSO  if  I  let  landtoafimnf([n'ternierfyeare$flyfareewkertqfie 
-^  is  in  pouadon,  Sfc.  (si  jeo  lessa  tenre  a  un  home  pnr  terme  d'ans, 

£*r  force  de  qnd  il  est  *  en  possession),  and  after  I  make  a  deede  lo 
191,  tfc.  quid  dedi  8c  concessi,  &c.  the  taid  land,  to  have  far  terme  cf 
Us  life,  and  IdeUverto  himthe  deed,  ifc.  then  presently  he  hath  an  estate 
in  tne  hmdfcr  terme  cf'\  his  life. 

HERE 

*  en  poeeciiion,  Ac^^— poeecieione^        t  his  not  in  L.  and  M.  or  Roh. 
X.  and  it.  and  Roh. 


(1)  The  effect  of  the  word  grant,  in  implying  a  warranty,  will  be  considered 
hi  a  note  on  the  chapter  of  ^^uranty. 

'  (s)  But  a  lease  and  release  cannot  be  pleaded  as  a  grant  of  the  rerersioD. 
Noy,  66.-^[Note  ^6$:] 


L.3.C.9.S.533,534.   Of  Confinnation.  [303 

TJ  E  R  E  is  the  uxth  case  wherein  the  confirmation  and  the 
7  release  doe  agree,  and  is  evident,  and  needeth  no  ex^ 
plication. 


Sect.  533. 

A  ND  if  I  say  in  the  deede,  to  have  and  to  hold  to  Mm,  and  to  hk 
'^  heires  of  his  body  engendredy  hee  hath  an  estate  in  fee  task.  And  if 
I  say  in  the  deed,  to  have  and  to  hold  to  him  and  to  his  heires,  he  hath' an 
estate  in  fee  single.  For  this  shall  enure  to  him  by  force  of  the  cor^rma-- 
tion  (per  force  de  *  confirmation)  to  inlarge  his  estate. 

nPHI  S  also  is  evident,  and  needeth  no  explication^  saving  that 
whensoever  a  confirmation  doth  inlarge  and  give  an  estate 
of  inheritance,  there  oueht  to  be  apt  words  (as  Littleton  here 
expresseth  them)  used  for  the  same. 


Sect.  534. 

ALSO  if  a  man  be  disseised,  and  the  disseisor  die  seised,  and  his 

is  in  by  discent,  and  after  the  disseisee  and  the  heire  of  the  disi 

makejoyntly  a  deede  to  another  in  fee  (et  puis  le  disseisee  et  I'heire  %  le 
disseisor  font  jointment  unfait  a  un  auter  en  fee),  and  livery  of  seisin  i$ 
made  upon  this,  (as  to  the  heire  of  the  disseisor  that  sealed  the  deed)  the 
tenements  doe  passe  4*  (ind  enure  by  the  same  deed  by  wayoffeqffhient;and 
as  to  the  disseisee  who  sealed  the  same  deed,  this  shall  enure  but  by  way  of 
cof^rmation  (ceo  ne  urera  §  sinon  per  voy  de  confirmation),  ffut  if  tie 
disseisee  in  this  case  brings  a  writ  (fentrie  in  the  per  and  cui  against  the 
alienee  of  the  heire  of  the  disseisor  (envers  Talienee  ||  del  heire  le  disseisor) ; 
qusdTe,now  he  shall pleade  this  deede  against  the  demandant  by  way  rfcon^ 
Jirmation,  **  S^c*  And  know,  my  son,  that  it  is  one  of  the  most  honorable, 
laudable,  and  printable  things  in  our  law,  to  have  the  science  of  well 
pleading  in  actions  reals  and  personals;  and  therefore  1  counsatfe  thee 
especiaUy  to  imploy  f  thy  courage  and  care  to  leame  this");:^. 


**  A  S  to  the  heire  ff  the  disseisor,  S^c  the  tenementsdoe 

['SOi^  passe  by  nay  ^feoffment*'    For  »•  the  land 

1^    J  shaU  ever  pamfhim  him  that  hath  thestate  of  the  land  aiH.  7.34.11. 

in  him.  As  ifcestuy  que  use  and  his  feoffees  after  the  fj'^S^l*^ 

statute  of  1  R.  3.  and  before  the  statute  of  37  H.  8.  cap.  10.  had  ^aie. 

joyned  (6  lUp.  i5.«.) 


*  confirmation^-confirmament,  L.  §  sinon — mes,  L.  and  M.  and  Reh* 

and  M.and  Roh.  ||  del — le,  L.  andM.  and  Rch. 

\  le  disseisor,  not  in  L,  and  Af.  or  **  Sfc.  not  in  L.  and  M*  or  Rob. 

Roh.  t  all  added  in  L.  and  M .  and  Roh. 

4-  and  enure,  not  in  L.  and  M.  or  II  ^c»  added  in  L.  and  M.  and 

Roh.  Roh. 


30S.k309.a.j    Of  Coofinnation.    Im3. C.9  Sect  SS4 


in  a  fiMiSnenty  k  diaD  be  the  feoffiaeiit  of  die 
use  the  state  of  the  lead  was  in  (A)  him. 
PL  Cool  59.  s.        So  it  is  if  the  tenant  for  life»  and  bee  in  the  remainder  or  le- 
Pl- Cob.  140.      version  in  fee,  joyne  in  a  feoifiment  by  deede.  Theliveiyaf  the 
in  BfMraoig'fl     f^eehM  shall  more  from  the  lessee,  and  the  inheritance  from 
s  H.  5. 7.  '^  ^  ^  rerersion  or  remainder,  from  eadi  <^them  according 

13H.7.14.       to  his  estate.    Forit cannotbeeadjodgedbykw,  that  the  fisoff- 
13  £.  4. 4.  a.      ment  of  tenant  for  life  doth  draw  the  reversion  or  remainder 
ar^Ar'^^B     <>utof  the  lessor  or  him  in  remainder,  or  doth  warice  a  wvong 
^•**^"-    because  thqr  joyned  together  (!)• 
(8ict«3.)    (1  B«8. Afar. 633.}   (Aiit46f)   OB«p.7^77> 

lib.  1.  fo.  76.  If  there  bee  tenant  for  life,  the  remaynder  in  tayle,  &c«  and 
Bredim'f  case,  tenant  for  life  and  he  in  the  remainder  in  tayle  levie  a  fine,  this 
(Ant  351.  b.;     ^  j^  discontinuance  or  deresdng  of  any  estate  in  remainder, 

but  eadb  of  then  passe  that  wfaicA  they  haTo  power  and  aiutha> 

ritj  to  passe. 

17  Bis.  A.  tenant  finr  life^  the  remainder  to  B.  for  life,  the  remainder 

Djer,  339.         2||  tayle,  the  remainder  to  the  4ght  heires  of  J?.  A.  and  B,  ioyne 

(iiM.31.}       inafeoffinent  bydeede,  albeit  it  mar  be  said  that  this  is  the 

feoffinent  of  A.  and  the  confirmation  of  B.  and  consequently  bee 
(1  Leo.37.3es.)  in  the  remainder  in  tayle  cannot  enter  for  the  forfeiture  during 

the  life  of  B*  but  becaiuse  J9.  joyned  in  the  feoffinent,  which  was 
torcious  to  him  in  the  remainder  in  taile,  and  iBparticeptermimSf 
therefore  they  forfeited  both  their  estates,  and  he  in  the  re- 
mainder in  tayle  mi^  enter  for  the  forfiBiture.  But  if  be  in  the 
revetiion  in  lee  and  tenant  for  life  joyne  in  a  feoffinent  by  pandl, 
this  shall  be  (as  some  hold)  first,  a  surrender  of  the  estate  of 
tenant  for  life,  and  then  the  feoffinent  of  him  in  the  rererdoa : 
for,  otherwise,  if  the  whole  should  passe  from  the  lessee,  then 
he  in  the  reversion  might  enter  for  the'forfdture,  and  erery 
man's  act  (tU  res  magisxHde^J  shall  be  construed  most  strongly 
against  himselfe. 

And  it  is  to  be  observed  that  Zjf^/Ii^ofihere  puCteth  a  diseeot, 
so  as  the  entry  of  the  disseisee  is  not  lawfiill;  tor  if  the  disseisor 
anddisseisee  joyneiaadiarter  of  feoffinent,  and  enter  into  the 
Ittid,  and  maae  livery,  it  shall  be  accounted  the  feoffinent  of  the 
disseisee,  and  the  confirmation  of  the  disseisor. 


Uh.  1.  fo.  146,  t=^  ^'  Qfuere^  hum  he  duiU  plead  tJmdeede^  SfcT  Hee  fSOST] 
1 47.  Mayowe'f  made  pleade  the  feoffinent  or  the  heire  of  the  disseisor,  I  V  J 
^^^'  and  Uie  confirmation  of  |he  disseisee  as  it  hath  been 

pleaded  and  allowed. 

''And 

{k)  Ben^w>rA**l^m,**iemtt9heffwtedh^mi4tJw  See 

Mr,  RUt0*s  /air.  p.iQO. 


«»««i«i^«i 


(1)  Teuant  iat  li&,  and  he  in  the  vemainder  infee,make  a  lease  for  years  hf 
deed  indented ;  the  lessee,  bein^  ejected,  declared  upon  the  demise  made  by 
the  tenant  for  life,  and  the  remamder-man ;  and  adjudged  against  the  plaintiff ; 
for,  living  the  tenant  for  life,  it  is  only  the  lease  of  the  tenant  for  life,  and  the 
confirmation  of  the  remainder-man ;  and  he  ought  to  have  so  declared^  1  last. 
45',**  80  if  two  joint-tenants,  two  tenants  in  common,  or  tenant  for  life  and 
he  in  the  rem^der,  join  in  the  grant  of  a  copyhold,  one  fine  only  is  due,  ^nd 
it  shall  enure  as  one  pwt  only ;  so  if  a  surrender  be  made,and  after  a  commop 
recovenr  is  had  by  pCupt,  in  tne  nature  of  a  writ  of  entry,  for  better  assuiance 
—one  fine  only  shall  be  paid.    Co,  Copyholder,  162,  163.— (Note  a66.  J 
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**  And  know,  my  san^  that  it  U  &ne  ^ih^  most  kamnvikf  ^c."  See  my  Prefw^ 
Hare  is  to  bee  dbserved  the  excellency  of  good  plfdtng,  aad  to  the  f)  Book* 
Littleton's  grave  advice,  thai  the  student  ^ould  imploy  his  eou*  ^^™7  R«poffti. 
rage  nod  care  for  the  attaininffdiereof;  which  hee  shall  attaine  ita^b.181%. 
unto  by  three  meanes:  first,  By  reading;  secondly,  by  ebserra^  383!  •! 
tion ;  and  thirdly,  by  use  and  exercise.    For  in  ancient  time  the  Sid.  33SJ.) 
aerieanta  and  apprentices  of  law  did  draw  tiieir  owne  pleadings, 
which  made  them  good  pleaders.    And  in  this  sense  plaeitum 
may  be  derived  dphcendOf  quia  omnibus  placet. 

Now  seeing  good  pleading  is  so  honourable  and  excellent, 
and  that  man^  a  ^food  cause  is  daily  lost  for  want  of  good  and 
orderly  pleadmg,  it  is  necessary  to  set  downe  some  tew  rules 
(amonsst  many)  of  the  same,  to  ^Militate  this  leammg,  that  is 
BO  highly  commended  to  the  studious  reader.  For  when  1 4iKli~ 
sently  consider  the  course  of  our  bookes  of  years  and  termes 
from  the  beginning  of  the  raigne  of  Edw.  3. 1  observe,  that 
more  jangling  and  Questions  grow  upon  the  manner  of  pleading, 
and  exceptions  to  lorme,  than  upon  the  matter  it  selfe,  and 
infinite  causes  lost  or  deli^ed  for  want  of  good  pleading.  Tliere- 
fore  it  is  a  necessary  part  of  a  good  common  lawyer  to  be  a  good 
prothonotary.     And  now  wee  wiU  perfocme  our  promise. 

The  order  of  good  pleading  is  to  be  observed,  which  being 
inverted  great  prejudice  mav  grow  to  the  party,  tending  to  the 
subversion  of  law.    Ordine  piacitandi  servatOf  seroatur  Sfjus^  Sfc. 

First,  in  good  order  of  pleading  a  man  must  pleade  to  Uie 
Jurisdiction  of  the  court.  Secondly,  to  the  person ;  and  therein 
first  to  the  person  of  the  plaintife,  and  then  to  the  person  of  the  ' 

defendant.     Thirdly,  to  the  count     Fourthly,  to  the  writ. 
FifUily,  to  the  action,  ftc  [a]  which  order  and  forme  of  pleading  [a]  Bracton  Jv5« 
you  shall  reade  in  the  ancient  authors  agreeable  to  the  law  at  fo.4oaBritton, 
this  day ;  and  if  the  defendant  misorder  any  of  these  he  loseth  ^^'',**^  '*'' 
the  benefit  of  the  former.  ca?36, 86%c 

The  count  must  be  agreeable  and  conforme  to  the  writ,  the  40  £.3. 9.  b. 
barre  to  the  count,  &e.  and  die  judgement  to  the  count;  for  17  J^  s*  74* 
none  of  them  must  be  narrower  or  broader  than  the  other.  ®  ^%^  ^  ^' 

A  count  or  declaration,  which  anciently  and  yet  is  called  s^^^*^*'^* 
narration  ought  to  containe  two  things  [0]  viz.  certainty  and  [fr]  Pi.  Com, 
verity,  for  that  it  is  the  foundation  of  the  suite,  wfaereunto  the  fo*  i3ii  19a. 
adverse  party  must  answer,  and  whereupon  the  court  is  to  give  ^  ^^' 
his  judgement :  [c\  Certa  debet  esse  intenHoet  narration  etcerttm  io?wliki 
fundamentumyetcertaresguadeiktaiurinjudicium.   But  it  must  MBiMtra,' 
be  understood  that  there  be  three  kinde  of  certainties ;  first,  to  a  ub.  s.  fo.  140^ 
common  intent,  and  that  is  sufficiei^t  in  a  barre  which  is  to 
deftod^  the  partir  and  to  excuse  him.    [d]  Secondly,  a  certaine  [<f|  Lib.  5.  iw, 
intent  in  generaU,  as  in  counts,  replications,  and  other  pleadings  i^i*  Long's  cm. 
of  the  plaintife,  that  is  to  convince  the  defendant,  and  so  m  ^:  ^^*  5^ 
inditements,  &c.    Thirdly,  a  certaine  intent  in  every  particular,  ^JJ^       * 
as  in  estoppel9  (B). 

He 

(B)  Aecpon,  35a.  b.tt$tothe  tJurd  kind  qfcerUdnty,     Yel,  in  5  Rep,  l%u  lard  Cdx 
9tys,  that  certainty  to  a  certain  inUntin  every  particular  u  rgecUd  in  laWtfirihat,  lumia 
lobtilitM  10  jure  repntetar,  U  talis  oertikiido  oertitndinem  confiindit.    On  the  three 
ioa^  ^catoMty  fMnlMfud  m^teir,  oni  fMKici^ 
it  required  in  a  dmgeeTa(xumiim,9ee  the jttdgmeiddahfer^ 

iniheaueof  IUxv,HameinDom,  Proc.  11  May  18  Gep.3.  Cowp.&f%,  G83.    Stsalee 
TU  Kingv,  The  Mayor  and  Burgeuet  of  Lyme  Regit,  Doug.  149.  158.    Jn  Camyn's 
•    Dffol  variom  imUanea  of  certainty  art  meriHoned,  for  which  tee  tfte  referehca  there  under 
.  t&c  foMi  Ccftainlj,  . 
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[e]  7IL6. 17.  M  He  pleadeth  a  plea  in  abatament  of  the  writ  (irfiidi  of 

atH.6.i«.i6.  ancient  timaiwaay  and  yet  if  called  6r«D«)  or  a  plea  after  the  latter 

H  Cob.  3S*  ^  continuance,  ought  to  plead  it  certainly, 

rn  34H.  e.4S.  [/]  Hie  ancient  fiNrmef  of  courts  are  to  be  duly  obtenred,  as 

*B.5.4*b.  cimdumtitf  oredm  dedH^  and  not  to  lay,  that  he  was  seised  and 

V^^it  ^^"W"^,  &c.    (And  yet  if  he  sajr  so,  it  maketh  not  the  count 

aa  H.  8.  3!  vicious)  [g]  but  in  a  barre  replication  or  other  Idnde  of  pleidingy 

10H.6.S.  the  party  must  aDedge  a  seisin  in  the  lessor  or  donor,  ana  ancient 

SI  H.  7.  §6.  formes  of  pleading  are  also  to  be  obsenred. 

tH.  4.13.  6H.  4.t.  b.  ioEb4.a.  F.  N.  B.  15O.  C  11  E.  3.  Aide,  39. 
alL6.69-    ioE.4.4* 

MPI.Gom*  [A]  Counts,  or  such  as  be  in  nature  of  counts,  (as  an  avowry, 

Breei  caie,  34s.  wherein  the  defendant  is  an  actor)  need  not  to  be  ayerred,  but  all 

*7  H.  8.  ST.  other  pleas  in  the  affirmative  ou^t  to  be  averred,  et  hoc  paratum 

a7  u.  6. 0  H.  7.  ^  venficaref  S^c.  but  pleas  meerly  in  the  negative  ought  not  to 

be  averred,  because  a  n^ative  cannot  be  proved, 

[i]  40  E.  Si  31,  [1]  Where  there  is  but  one  tenant  or  one  defendant,  he  cannot 

9*f33-  have  two  such  pleas,  as  each  of  them  doe  go  to  the  whole:  but 

V^^Jb'  vbcre  there  are  divers,  each  of  them  may  pleade  severall  (tos 

a7  S.  3. 8t.  which  extend  to  the  whole  (1). 

44S.3.S3.  45  E>8*noiibIeplM,3a.  43E.3.SI.  3611.6.99.  3711.6.03. 
33  H.  6. 61.    16  £•  4*  S5-    7  u.4.  is.    41  S.  3.  Double  plea* 78. 

[It]  PL  Com.  81.  [it]  That  which  is  alledffed  by  way  of  conveyance  or  induce- 
^ '  u' a"  ^a*  ment  to  the  substance  of  the  matter  need  not  to  be  so  certainly 
^g;^j^,  alled^,  as  that  which  is  the  substance  it  selfe. 

•wkcase»6S'    ss£.3.i9.    30  It  3.9. 

ni6  H.  7*  8.  [/]  Eyery  plea  must  be  direct,  and  not  by  way  of  argument  or 

6S.4.t.  rehearsall. 

tiE.4-44- 

S7H.8.4.    ftsH.6.    17  £.4.7.    99  £.4.  8. 

Sr]  pi.  Com.  [in]  Where  a  matter  of  record  is  the  foundation  or  grotmd  of 

6.  Si  b.  &  100.  the  suite  of  the  plaintife,  or  of  the  substance  of  the  plea,  there  it 

sftH^'^^8*  <>u^ht  to  be  certainly  and  truly  alledged ;  otherwise  it  is,  where 

10  H.  6. 40!  '^  ^  ^^^  conveyance.    But  the  proceedings  and  sentences  in  the 

37 Hie.  14.  ecdesiasticall  courts  may  be  alledged  summarily:  as  that  a 

36  H.  6. 6-  divorce  was  had  between  such  parties,  for  such  a  cause,  and 

*'  u  t'  ^*  before  such  a  judge,  and  concurrentihtu  hiu  qua  injure  requi" 

1  \  H.  O.  1 6* 

38 H.  6.  93.  4dAs8.3.  48i;.3.  11.  4.£.  4.1s.  9  £.3.  46.  si  £.4.  59. 
36  H.  6.  36.  loH.  7.  9. 16-  1 1  H.  7.  8.  as  £.  3.  s.  34  H.6. 97.  19  H.  8. 6*6. 
7  £.4. 39.    9  £.4.  94.    8  £.4.  31.    8  Am.  99.    6  £•  4*  70.    3  £.4.1. 

runtur; 


(1)  This  is  altered  by  4  Ann.  cap.  16.  sect  4  &  5.  by  which  it  is  enacted, 
that  it  shall  be  lawful  for  any  defendant  or  tenant,  in  any  action  or  suit,  or  for 
any  plaintiff  in  replevin,  in  any  court  of  record,  with  the  leave  of  the  same 
court,  to  plead  as  many  several  matters  thereto  as  he  shall  think  necessary  for 
his  defence ;  but  it  is  thereby  also  provided,  that  if  any  such  matter,  upon  a 
demurrer  joined,  be  judged  iasuffiaent,  costs  shall  be  given  at  the  discretion  of 
the  court ;  or  if  a  verdict  shaU  be  found  upon  any  issue  in  the  said  cause  for 
plaintiff,  or  the  defendant,  costs  shall  be  also  giv^i  in  like  manner,  unless  the 
judge,  who  tried  the  said  issue,  shall  certify  that  the  defendant,  tenant,  or 
plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter,  which  upon  die 
said  issue  shall  be  found  against  him.-— Note  to  the  11  th  edition. — [Note  267.] 
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ru$iiur ;  for  the  jud|re  must  be  aUedged,  to  the  intent  the  court 
may  write  to  him  if  it  be  denied. 

Good  matter  must  be  pleaded  in  good  forme,  in  apt  time,  and 
in  dueorder,  or  otherwise  great  advantages  maybe  lost. 

[130371      ["]  *^  General!  estates  in  fee  sinqple  may  be  gene-  [n]  30  H.  0. 35. 
.  b.  J  ''^y^^g^dvbut  the  commencement  of  estates  tayle,  si£.4. 5K 
and  other  particular  estates  r^^arly  must  bedewed,  ^,?4^J^^ 
unlesse  in  some  cases  where  they  are  alledged  b^  way  of  induce-  ^  £,  ^  ^^f 
ment,  and  the  life  of  tenant  in  taile,  or  for  life,  ought  to  be  10  £.  4. 1's. 
ayerred.  13H.  7. 18. 

36  U.  8.  Plflad« 

[0]  When  any  speciall  and  substantiall  matter  is  alledged  by  ri^i^  sinloa. 
duer  party,  that  ou^t  to  bee  en>ecially  answered,  and  not  to  3  h.  6. 47.' 
be  passed  over  by  a  generall  pleading.  41  £.  3. 99. 

9  Ais.  9. 
as  Aas.  45.    a  £.  3. 43.    13  £.  3.  Anc.  Demeine,  15.    so  E.  3.  ib.  45.    7  H.  7.  a. 
Lib.  10.  fo.  91.    Li.  1 1.  fo.  10. 

[p]  The  plea  of  every  man  shaU  be  construed  stronsly  against  [p]  3  H.  7. 3. 

him  that  pleadeth  it,  for  everie  man  is  presumed  to  make  the  best  ^^  ^^  10. 

of  his  owne  case :  amhiguum  pladtum  interpretari  debet  contra  ]^  u'  ^  1:^ 

proferentem.  ^^  hI^; 

Debt,  43.    7  H.  6.  S4. 31.    35  H.  6.  48.    47  £.  3.  14.    PI.  Com.  46.  a.  LL  3.  fo.  59. 
line  CoL  case. 

M  Every  plea  that  a  man  pleadeth  ought  to  be  triable,  for  [g]  st  E.  4* 

without  tri^l  the  cause  can  receive  no  end :  et  eipedk  ret  pub-  ^'3:*  ^' 
7-       ^   'A  ji  -   i'a2  so  E.  4. 10. 

hca  ut  ntfinM  Ithum.  si  E.  4.  36. 

ss  H.  6. 50. 
\r'\  Hie  tenant  before  his  default  saved,  may  plead  all  pleas  [r]  40  £.  3. 40. 
which  prove  the  writ  abated,  as  death,  &c.  or  matters  apparent  43- 46* 
in  the  writ ;  but  no  plea,  which  proves  it  abateable,  as  taking  of  4^  £|  3  f e. 
husband,  &c.  36  E.  3. 68. 

4S£.  3.3. 10.46.    6E.3.37.    8E.3.SO.    10E.3.60.     14  H.  4.  15.     is£.4.i. 
38  E.  3.  88.    7  H.  7.  3.  ^ 

[$\  Whto  a  man  is  authorised  to  doe  any  thing  by  the  com-  [<]  10  E.  4. 3. 
mon  law,  by  grant,  commission,  act  of  parliament,  or  by  cus-  ^7  H.  6. 8. 
tome,  he  ought  to  pursue  the  substance  and  effect  of  the  same  ^  ^*  1;  ^\ 
accordingly.  %j  H.  6. 1! 

S7  H.  8.  13.    SI  H.  7.  s^    11  H.  4.  33.    PI.  Com.  79.    16  E.  4^  10.     1  H.  7.  33. 

so  H.  7.  1.    6  £.  4.  4, 5.    SI  £.  4.  54.    ss  H.  6. 47.    11  H.  6.  8.    S5  £.  3.50.  b. 

S3  Am.  7.    s  Elu.  D^er,  184. 

« 

\f\  All  necessary  circumstances  implied  by  law  in  the  plea  MPt.C0n1.149- 
need  not  to  be  expressed,  as  in  the  plea  of  a  feoffiment  of  a  man-  ^^^^*  ^ 
nor,  livery  and  attomement  are  inched.  ^         *  ^  ' 

[tf]  Whena count, barre, replication, &c.  is  defective  in  respect  [«]  ]8£4.  i&li. 
of  omission  of  some  circumstance,  as  time,  place,  &c.  there  it  ss  £.  4.  s.  70. 
may  be  made  sood  by  the  plea  of  the  adverse  party ;  but  if  it  ^^{^'J^ 
be  insufficient  m  matter,  it  cannot  be  salved.  ^3  ^'  '  ^'^* 

18  £.  3.  34.    PI.  Com.  SS9.  b.    Lib.  8. 133.    Tomer's  cate. 

[to]  Every  man  shall  plead  such  pleas  as  are  pertinent  for  him,  [»]  5  H^-  34- 
according  to  the  quality  of  his  case,  estate,  or  interest,  as  dis-  ^^  ^^^  ^3 
4eisoi8,  tenants,  incumbents,  ordinaries,  and  the  like. 

Surplusage 
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[>]i9lLC  ^x]  Svplange  rfaO  nefcr  anke  die  pJa  vidsoB,  bm 

1?'.?^         ^    it  10  coDbvicDt  to  the  flutter  befi9ffe(i). 

f^i)fl«4->7'      [y]  'nnAwincli  k^ipflreat  to  tiie  court  braeoaaij 
ioE.4-<^       tion  out  of  the  record  need  not  to  be  Ofencd. 

35ll&9».    eiH.7'3>^    Bnct.  &.  ^.  Ibi  1^4.    rLCML87.hu    «6H.6.  Gad.^ 

r«l «  H.  7. 15.  M  ^  1°^'''  **  bound  to  performe  all  tbe  ooveaenti  id  an  ■■■■- 

4H,  7.  i«.  tore:  tf  oil  the  coreneoti  be  in  the  afinutif e,  he  mey  gcneiafly 

10  If.  71^  pIftH  oeribroMMioe  of  all;  bat  if  any  be  in  the  negative,  to  so 

^  S'2'  '^L  "Munr  he  rnoit  plead  apecniBj  (for  a  nenatiie  cannot  be  per- 

Twnff^f  CTfT,  joDCtnreyhefluistflieirwmGfaof  thembehatfaperfonned.    So  if 

Ic  f».  i«>.  any  are  to  be  done  of  reeoid,  he  most  Aew  that  spedaOj,  and 

Boobaa'foic.  cannot  inTolve  duit  in  generdi  pleading. 

H  fo'^*'  [^^  .^  ™^^  oweitoe  kir  doth  alloir  genendl^eadin^  for 

fcl  IS  H.  6u 0  7»  8VQjdng  of  pfofixitT  ood  tedHNsncaKy  and  that  the  particalar 

4  k  3, 17.      '  ihaH  cone  00  the  other  fide. 

14  £.4. 7.  [<n  Pleadings whidianioant  to  the  generafl  isne  are  not  to 

^f^^»^         bealJoired;  butthegenerallissoeistobeentied.  VitLSeei.io. 
[444E.8-4.     a!^k  JM 

10  H.  6, 6.  &  17.    13E.4.  11.14.     14  H.  8. 94.    7R3.13.    17  £.3. 44. 

[e]  18  H.  6. 38.       [e]  Eyery  plea  ought  to  hare  bis  proper  conclusion,  as  a  nlea 
t4  H.  6. 53.       |4|  the  writ  to  conclude  to  the  writ,  a  plea  in  barre  to  oonclnde 

ss  Am.  3^    3  Elis.  I>jer,  184. 

r/IPI.Con.14,  [yi  ^'^^  "^8  conclusion  of  a  plea,  H  issmt,  ef  sic,  is  in  the 

15,    s  E.4. 18.  affirmatiTe,  it  shall  not  ware  the  meciall  matter,  for  there  the 

30E.3.I4.39,  spedaH  matter  is  die  substance  and  Rrandation  of  the  condusioD, 

^    8  £.  3. 67*  flind  afErmed  by  the  same.    But  where  the  conduaion  is  in  the 

18  eTS  aiK  negatire,  there  the  speciall  matter  regularly  is  waved. 

7.4. 18.    38  A«.  14.    34  E.  3. 48.    M  £.  3.  IS*    38  H.  0.  t^    3S  H.  8. 14. 

19  H.8.  7.    t7  H.  8. 11.  b. 

[gj  7  E-  4*  ^'        [g]  Whensoever  speciall  auitter  is  pleaded,  and  the  condu* 
'^  u  ^'  A         *^^  ^^  **^^  is  to  d£e  point  of  the  writ  or  action,  the  speciall 
38^6.9.37.    matter  is  waved. 
^  The  names  of  l^;all  records  are,  a  writ,  a  count, «  barre^  a 

repKcatioii,  a  rejoinder,  a  rebutter,  a  surrdbutter,  &c. 
[qV.Scet.485.       [A]  New  and  siMlldevioesandinveBtionB  of  pleaddtf  ought 

not  to  alter  any  principle  of  law,  whereof  you  have  heard  plenti- 

iiilly  before. 
The  count  or  declaration  is  an  ezpoaition  of  the  writ,  and 

addeth  time,  place,  and  other  neoessarv  circuBHtanoes,  that  the 

same  may  be  triable;  and  any  imperrectiim  m  the  count  doCh 

abate  the  writ. 

Pleadings  are  divided  into  barres,  replications,  rejoynders,  sur- 

rejoyndan,  vebutters,  and  aonebutten,  &c.    Tbtj  are  words  of 

artf 

(1)  And  then  it  does,  because  the  plaintiff  cannot  discern  what  to  answer 
to  m  his  replication.    Note  to  the  1  ith  edition. 


L.d.  C.  9* Sect.  5S4.     Of  Ckmfinnation.    [303.  b.  304.  a; 

Hit,  «iid  are  called  barm,  iarraj  so  called,  beeaxtfe  it  bar- 
fetfa  the  platntife  of  liiis  action.  RepUctttioM$^  -d  refdieanth ; 
r^unetumes^  d  r^ngendo ;  re^ict^,  of  the  French  word  re- 
houtety  I.  e.  i  repd&ndoy  to  put  backe  or  avoide,  and  so  of 
iurrebtttter. 

Bat  each  party  moe*  take  heed  of  the  ordering  of  the  matter 
tf  his  pleadins,  leit  his  replication  depart  from  his  count,  ct 
his  rejoynder &om  his  barre ;  et  ricdecatem. 

[f  ]  In  ancient  writers  a  barre  is  called  exceptio  peremptoria :  U]  Bract  1i.  5. 
a  replication  was  then  called  replication  as  now  it  is ;  a  rejom-  ^'  4op. 
der  triplieaHo ;  a  surrejoinder,  piadripUcatio ;  et  sk  ukenus  in  '    ^  ^^' 

i^nUuiti* 

[30471      *^  ^  departure  in  pleading  is  said  to  be  when  die  (Sid.  10. 77. 
J  second  plea  containetn  matter  not  pursuant  to  bis  for-  IZ^jf  ^^' 
mer,  aiul  which  fortifieth  not  the  same,  and  thereupon  ^  q^  |§^\ 
H  is caUed  d^(^su«,  because  he  departethiVom  his  former  plea;  39  £.3. 13.  b. 
and  therefore  whensoever  the  rejoynder  (taking  one  example  for  39  H.  6. 15. 


all)  containeth  matter  saJbsefuent  to  the  matter  of  die  barre,  and  ^  ^^*^^' 
not  fortifying  the  same,  dus  is  regularly  a  d^rture,  because  it  p}  ^^  ^' 
leavedi  line  rontier,  and  goelli  to  aoMther  matter.    As  if  in  an  1  Mar. 


assise  the  tenant  plead  a  discent  from  his  father,  and  giveth  a  Djer,  95. 
eolour,  the  demaodant  intituledi  himselfe  by  a  feofiraoent  from  <d  H-  ^'  'b-  31  • 
the  tenant  Imnselfe,  the  plaintiie  canttot  say,  that  that  feoffement  ^^^  ^^^^  ^  ^^ 
was  upon  condition,  ana  to  shew  the  eendiden  broken ;  for  that  ^^g!*^^^,) 
should  be  a  deare  departure  from  his  barre,  because  it  con-  6h!  7.  8. 
taineth  matter  subsequent.     But  in  on  asske,  if  the  tenant  3H.6. 
pleadeth  in  barre,  that  /.  S.  was  seised  and  infeofied  him,  kc  l^eparture,  3. 
and  die  plakidfe  shewedi,  dmt  he  himselfe  was  seised  in  fee, 
until  by  /.  S>  dissened,  who  infeofifed  die  tenant,  and  he  re- 
entred,  the  defendant  may  plead  a  release  of  the  plaintife  to 
J.  S,  fbr  this  doth  fiutifie  the  barre. 

If  a  man  plead  performance  of  covenants,  and  the  plaindfe  (S><^«  10.  77. 
reply,  diat  he  did  not  such  an  act  according  to  his  covenant,  the  g^'  ^^) 
defendant  saith,  that  he  offered  to  do  it,  and  the  plaintife  refused  agEiT^.^  a^^i. 
it ;  fbis  is  a  departure,  because  the  matter  is  not  pursifnnt ;  for  6  £.  3. 3. 
it  is  one  thing  to  dee  a  dung,  and  anodier  to  ofler  to  doie  it,  and  40  £.  3*  3^* 
the  oAter  reAised  to  doe  it:  therefore  diat  should  h»ve  been  43 £•  3-  3<* 
pleadird  hi  die  fotatHMr  plea.     Vide^ta^  fn  a  futtr^mpedO,  1  ^Vl^^' 
wfaatplea  shaH  be  «tMr  pleaded  inprimo  placOo^  18  £.4. 94. 

Wneiia4BMttt4nhiBraiiierp>lea  pleadeth  an  estate  made  by  5H.7.a7.' 
die^osMoenlaw, IndiesecMQplearqrularly herfiallfiotmake  8H.6.11. 
k  good  by  am  net  of  paitenent.  So  wnen  in  his  former  plea  he  fn^olJ^ 
nstituleih  himself  egenerally  by  the  GOmaaon  law,  in  his  second  \  ^^^,'^'' 
plea  he  lAiall  not  en&le  himselte  by  a  custome,  but  should  have  189^ 
pleaded  it  first.  PI-  Con.  165.  bl 

If  a  man  plead  ati  estate  generally,  (as  for  example  a  feoffe-  FulmorttoD's 
ment  in  fee)  he  in  his  second  plea  shidl  not  maintain  it  by  other  ^^  ^ 
matter  tardamount  in  law,  as  by  a  disseisin  and  release,  or  by  a  ^^  h!  8. 3.  * 
lease  and  release,  or  a  gift  in  tayle  in  barre,  and  in  die  second  ai  H.  7. 17. 
plea  a  recoveiy  in  value ;  for  diis  is  a  departure :  but  he  in  that  37  H. «.  5. 
case  shall  count  oif  a  gfft,.«iud  maiutaine  it  in  his  replicadon  by  /jL„||^  ^^ 
a  recovery  in  viilue,  because  he  could  have  no  odier  count.         |  q^  ^  'i^8i. 
S.  C.  tU^si.  60.     Sid.  14s.)   11  H.  7. 95.     1  £.  4. 4.    3  H.  7. 5,   7  H.  7. 9. 

Ste  more  df  this  nmtter,  wiiere  the  plaintife  varying  from  Vid.  tet.  485. 
time  or  fdace  Pledged  in  dw  couttt  of  actions  transitory,  shaD 
commit  no  departure. 

The 
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VL  Co^  1)0.        T^  P^  dnt  coDtaines  dimlieitj  or  nmltqilicitf  of  dktinct 

14s-  natter  to  one  and  the  nune  tning,  fHiereunto  aeverall  anawen 

(admittbg  each  of  them  to  be  good)  are  required,  it  not  alloir- 

aUeinli^.  And  this  rule  youaee  ^KtendeCh  to  pleaa  perpetoall 

or  peremptory,  and  not  to  pleas  dilatory ;  for  in  their  time  and  ^ 

place  a  man  may  lite  diren  of  them;  and  hereof  ancient  writert 

*  fktm  IL  6L       *  tpeake  notably :  Sicitt  actor  nmd  adume  dAet  experiri  ttftem 

g^JgC-^)'        md  durante,  sic  oportet  tenetUem  umd  exeeptione  ditm  tamem  pe« 

MOM,  b.  5.     remftorid  (auod  de  dUaiorUi  turn  at  temendum) ;  gtam  n  liceret 

'  flmribuM  aft  escepiundinu  peremptorm  tmnd  4*  semd,  ncutJSeri 

potent  in  dUatoriis^  sic  seoueretur^  quod  si  in  purBtUione  uniaa 

defeeerity  ad  aliam  probandam  possit  habere  recursum,  quod  non 

est  pemiissiiikf  non  magis  qudm  aUqmm  se  d^endere  dmobus 

baeutts  in  dudio^  dtmunus  tantitm  Simciat* 

But  where  the  tenant  or  defenoant  may  pleade  €  general 

ittuoy  thereupon  the  jjenenJl  ittue  pleaded,  he  may  give  in 

ofidence  at  many  dittinct  matters  to  barre  the  action  or  right 

of  the  demandant  or  plaintife,  as  he  can  (1). 

17  C  3. 73.  A  speciall  verdict  may  containe  double  or  trdrie  matter ;  and 

(I>M.Pk.i86«)  dicrefore  in  thotecatesttie  tenant  or  defendant  may  ^ther  make 

choice  of  one  matter^and  to  plead  it  to  barre  the  demandant  or 

plaintife,  or  to  plead  the  general  issue,  and  to  take  advantage  of 

all ;  or  he  may  plead  to  part  one  of  the  pleas  in  barrcy  and  to 

10  H.  6.  tj.       another  part  another  plea ;  and  his  conclusion  of  his  plea  shall 

avoide  doublenessey  and  hereby  neither  the  court  nor  the  jury 
is  so  much  inveigled,  as  if  one  plea  should  containe  divers  dis* 
tinct  matters.  And  if  the  tenant  make  choice  of  one  plea  in 
barce,  and  that  be  found  against  him,  yet  he  may  resort  to  an 
action  of  an  hi^er  nature,  and  take  advantage  of  any  other 
matter.  And  the  law  in  this  point  is  by  them  that  understand 
(Ante,  tag.  s.)  not  die  reason  thereof  misliked,  saying,  Nemo  prokibetur 
pluribus  defensionibus  uti. 

And  it  IS  worthy  ofobservation,thatintheraignes  o£  Edward 
the  second,  Edward  the  first,  and  upwards,  the  pleadings  were 
plain  and  sensible,  but  nothing  curious,  evermore  having  chiefe 
respect  to  matter,  and  not  to  formes  of  words,  and  were  often 
bolpen  with  a  quasitum  esty  and  th^  the  questions  moved  by  the 
court,  and  the  answers  by  the  parties  were  also  entred  into  the 
roUe.  But  even  in  those  dqret  the  formes  of  the  register  rf 
originall  writs  were  then  punctually  observed,  and  matters  inlaw 
excellently  debated  and  resolved ;  and  where  any  great  difficulty 
was,  then  it  was  resolved  bv  all  the  judges  and  sages  of  the  law 
HU.  3t  E.  1.  (who  w^e  for  matters  in  uw  called  concSimn  rms)  and  their 
C^Rtg-lntae  assembly 

(A)  For  t^IatinfaMlatipnM  iht  test,  lee  TlOa,  li,  6.  c«.  36.  $  it. 

(1)  It  is  natural  to  plead  Jirst  to  ihejufisdictum,  and  afterwards  to  the  writ  of 
the  count.  Nota,  The  brief  ranked  before  the  county  17  Edw.  3. 74.  Nota,  Upon 
df/kub  in  the  county  the  judgment  shaU  be  that  the  brief  shall  abate.  3  Hen.  6. 41, 
9  Hen.6.  lo.  Brooke^  Count,  78.  Vide  303.  h.  Therrfore^  as  it  seems^  it  is 
more  proper  to  reserve  the  exception  to  the  writ  for  the  last  places  if  the  first  faUs, 
In  special  cases  the  order  of  pleading  is  not  obseroed;  as  Jbr  example,  a  defendant 
in  debt,  in  the  custody  of  thesher^y  was  permitted  to  plead  a  plea  in  aoatemeut 
^  the  writ  before  any  count  was  madCf  and  before  any  of  the  other  defendants 
came  in,  3  nenk  6.  Fitz^  Debt,  do.  Lord  WiUoughby  and  other  defendants  in 
assise  against  fVimbish,  pleaded  in  abatement  of  the  writ  before  any  count  was 
made.    Plowd^  Com.  73 — ^Lord  Nott.  MSS.— [Note  fi68.] 
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assembly  and  resolution  was  entred  into  the  roUe.     As  for  ex- 
ample, m  the  great  case  in  a  quare  impedit,  between  the  king 
and  the  prior  of  Worcester,  concerning  an  appropriation,  whether 
it  were  a  mortmaine,  the  record  saith,  adquemdiem  venit 

[30471  pT^^^ictus  prior  per  attomatum  suum,  SfC.  Et  »•  ex- 
b.  J  ^^^'^^^^  ^^  inieUectis  recordo  etprocessu  coram  ioto  con- 
cHio  tarn  thesaurario  et  baronibus  de  scaccario  qu^m 
cancellarioy  ac  etiam  justiciariis  de  utroque  banco  inspectd  caus^, 
pro  qua,  pro  domino  rege  dicuntf  quod  ad  ipsum  regem  pertinet 
prasentare,  6fc.  cofisideratum  esty  8pc.  For  in  those  dajes  though 
the  chancellor  and  treasurer  were  for  the  most  part  men  of  t£e 
church,  yet  were  they  expert  and  learned  in  tne  lawes  of  the 
realme. 

4s  for  example,  in  the  time  of  the  Conqueror,  Egelricus  epis* 
copus  Cicestrends  vir  antiquissimus^  et  in  kgibus  sapientissimus, 
as  elsewhere  I  have  said. 

[fl]  Ntgellus  episcopus  Eliensis  Hen,  i.  ihesaurarius  in  tempo-  [o]  OcLhara, 
ribus  suis  incomparaoilem  habuit  scaccarii  scientiamy  et  de  eddem  fo.  17. 
scripsit  optimi* 

[0]  Henricus  Cant,  episcopus,  H.  DunelnC  episcopus,  Willielmut  p]  Paac  5  R.  1 . 
Eliensis  episcopusp  G.  koffens.  ejnscopus.  cor.  Regc. 

[c]  Martinus  de  Patesnul  clericus  decanus  Diti  Pauli  London  [c]  i  H.  3.  Rot. 
constitvtus  fuit  capitalis  justic  de  banco,  quia  in  legihua  hujus  pat.  Bract.  Bspe. 
reffni  peritimmus. 

\d\  WUVus  de  Raleigh  clericus  justiciarius  domini  regis,  [d]  Bract. sepe. 

[e]  Johannes  episcopus  Carliensis  tempore  H.  3.  [e]  8  £.  3.  31. 

Robertus  Passelewe  episcopus  Cicestrensis  tempore  H.  3. 

[,/]  Robertus  de  Lexintonio  clericus  constitutus  capitalis  justic*  [/IRot.  pat. 
de  banco.  *4H.  3. 

[e]  Johannes  Britton  episcopus  Hereford^  [g]  Iib«re  jus 

[X]  Henricus  de  Stanton  clericus  constitutus  Juit  capitalis  jtis-  de  Jcgibus  cxtot 
iiciarius  adplacita ;  with  many  others.     And  so  were  divers  and  m  r^*^^*' 
many  of  the  nobility,  who  when  matters  of  great  difBcultie  were  |^  £,  3,  ^ 
brought  into  the  upper  house  of  parliament  by  writ  of  error, 
adjoumement,  or  other  parliamentary  cour8e,didby  the  assistance 
of  the  reverend  judges,  who  ever  attended  in  that  court,  judge 
and  determine  the  same  as  by  former  and  ancient  records,  and 
specially  by  the  said  record  of  5  A.  1,  doe  manifestly  appeare ; 
and  therefore  the  lords  of  parliament  were  called  for  those  pur- 
poses, coTicilium  regis ;   and  like  to  the  aforementioned  record 
there  be  very  many. 

In  the  reigne  ofEdxoard  the  third  pleadings  grew  to  perfection 
both  without  lamenesse  and  curiosity  ;  for  then  the  judges  and 
professors  of  the  law  were  excellently  learned,  and  then  know- 
led^  of  the  law  flourished,  the  serjeants  of  the  law,  &c.  drew 
tlieir  owne  pleadings ;  and  therefore  truly  said  that  reverend 
justice  Thimingy  in  the  raigne  of  H.  4,  that  in  the  time  of  Edxo.  3.  13  H.  4. 3. 
the  law  was  in  a  higher  degree  than  it  had  been  any  time  before ; 
for  (saith  he)  before  that  time  the  manner  of  plaiding^was  but 
feeble  in  comparison  of  diat  it  was  afterward  in  the  raigne  of 
the  same  king. 

In  the  time  of  Henrie  the  Sixth  the  judges  gave  a  quicker  eare 
to  exceptions  to  pleadings,  than  either  their  predecessors  did,  or 
the  judges  in  the  raisne  of  Edw.  the  fourtn,  when  our  author 
flourished,  or  since  Uiat  time  have  done,  giving  no  way  to  nice 
exceptions,  so  long  as  the  substance  of  the  matter  were  suffi-  (Hob.  333. 
oiently  shewed.    And  as  in  the  raigne  of  king  Edtvarc/ the  third,  Ante,  73.  a.) 

Vol.il  Kk  by 
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[*]36£.3.ca.i5.  bv  an  act  of  parliament  [*]  it  is  provided,  that  counts  or  de- 
46  £.  3.  Qi.  cfarations  should  not  abate  so  long  as  the  matter  of  the  action 
r'^  8^?^  fi  ^^  ^^^^y  ^^^^^^  ^^  ^^  declaration  and  writ ;  so  since  our  author 
Lib.  lofo.  1*31.  ^vrote,  in  the  raigne  of  queen  Elizabeth^  provision  is  made,  that 
(dJc.  Pla.116)  after  demurrer  the  judges  shall  give  juagement  according  to 
Li.  10.  fo.  88.  tlie  right  of  the  cause  and  matter  m  law,  without  regarding  any 
PI.  Coiii.4<i.      imperfection,  defect,  or  want  of  forme  in  any  writ,  retome, 

plaint,  declaration,  or  other  pleading  or  course  of  proceeding 
whatsoever,  except  su(5h  as  the  partv  demurring  shall  specially 
shew,  in  which  acts  appeales  and  indictments  of  felony,  murder, 
or  treason  concerning  man's  life,  and  the  forfeiture  of  his  lands 
and  goods,  are  excepted.  An  excellent  and  a  profitable  law, 
concurring  with  the  wisedome  and  judgement  of  ancient  and 
latter  times,  that  have  disallowed  curious  and  nice  exceptions 
tending  to  die  overthrow  or  delay  of  justice ;  apices  juris  non 
sunt  jura:  yet  it  is  good  for  a  learned  professor  to  make  all 
things  plain  and  perfect,  and  not  to  trust  to  the  after  aide  or 
amendment  by  force  of  any  statute,  lest  his  client's  cause  match- 
eth  not  therewith  ;  and  as  it  is  in  physicke  for  the  health  of  a 
man's  body,  so  it  is  in  remedies  for  the  safety  of  a  man's  cause. 
In  Itfw  prasiat  cautela  quam  medela. 
But  now  let  us  retume  to  our  author. 


^^:it\^:^  Sect.  535,  536, 537. 

118.  136.  138.  954.)    (11  Rep.  59.  a.) 

^  LSO,if  there  be  lord  mtd  tenant y  *  albeit  the  lord  conjirme  the  estate 

which  the  tenaunt  hath  in  the  tenements,  yet  the  seigniorie 
remaineth  intire  to  the  »•  lord  as  it  was  before.  •       [30571 


Sect.  536. 

TN  the  same  manner  is  it,  if  a  man  hath  a  rent  cluirge  out  oj  certaine 
land,  and  hee  conjirme  the  estate  which  the  tenant  hath  in  the  land, 
yet  the  rent  charge  remayneth  to  the  confirmor. 


Sect.  537. 

TN  the  same  manner  it  is,  if  a  man  hath  common  of  pasture  in  other 
land  (si  un  home  ad  common  de  pasture  f  en  auter  terre),  if  he  con- 
jirme the  estate  of  the  tenant  of  the  land,  nothing  shall  passe  from  him  of 
his  common ;  but  notwithstanding  this,  the  common  shall  renuiyne  to  him, 
as  it  was  before. 

HERE 

•  albeii-^and,  L.  and  M.  and  Roh.        f  en— ou,  £.  and  M.  and  Rak. 
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XT  ERE  is  the  sixth  case  wherein  the  release  and  confirmation 
doe  differ ;  for  by  the  release  (A)  of  the  seigniory,  rent 
charge  or  common  are  extinct.  And  so  tliese  tliree  Sections  be 
evident,  and  need  no  explication,  saving  that  some  doe  gather 
upon  these  two  last  Sections  and  the  next  ensuing,  that  a  man 
cannot  abridge  a  rent  charge  or  common  pasture  by  a  confirma- 
tion, as  he  may  doe  a  rent  service  in  respect  of  the  privitie 
betweene  the  lord  and  tenant,  so  as  (say  they)  a  tenure  may  be 
abridged  by  a  confirmation,  but  not  a  rent  charge  or  common : 
and  therefore  Littleton  beginneth  the  next  Section  with  an  ad- 
rerbe  adversative,  viz.  (but)  &c.  But  a  man  may  release  part  of 
his  rent  charge,  or  common,  &c. 


Sect.  538. 

nUT  if  there  be  lord  and  tenant,  wMch  tenant  holdeth  of  his  lord  by 
-^  the  service  of  fealtie  and  20  shillings  rent,  if  the  lord  by  his  deed 
coTifirfne  the  estate  y^  the  tenant ,  to  hold  in/  li  pence,  or  by  a  penny,  or  by 
a  halfepeny :  in  this  case  the  tenant  is  discharged  of  all  the  other  services, 
and  shall  render  nothing  to  the  lord,  but  tlmt  which  is  comprised  in  the 
same  confirmation. 

AND  the  reason  wherefore  no  service  of  another  (B)  cannot  ^8  E.  3.93,93. 

be  reserved  upon  the  confirmation  is,  because  as  long  as  the  S^.**'^^* 
state  of  the  land  continueth,  it  cannot  by  the  confirmation  of  the  ^^^  '|^*    ^' 
lord  be  charged  with  any  new  service.     So  as  it  is  evident  that  •;  £*  ^  3^.  n. 
the  lord  by  his  confirmation  may  diminish  and  abridge  the  ser-  ai  £.  4. 63. 
vices,  but  to  reserve  upon  the  confirmation  new  services  he  per  Briaa. 
cannot,  so  long  as  the  former  estate  in  the  tenancie  ^^  ?'  ^l' 

[30571  coi^tinueth.      And   as    where  a   confirmation   doth  (9  Rep.  33.) 
i^   J  B^  inlarge  an  estate  inland,  there  ought  to  be  privitie, 
as  hath  beene  said ;  so  regularly  where  a  confirmation 
doth  abridge  services,  there  ought  to  be  privitie  also. 

And  therefore  here  Littleton  putteth  his  case  of  lord  and  tenant  7  ^  3*  ^9- 
betweene  whom  there  is  privitie.  And  therefore  if  there  be  lord,  **  E.  8*  >8.  b. 
mesne  and  tenant,  the  lord  cannot  confirme  the  estate  of  the 
tenant  to  hold  of  him  by  lesser  services,  but  thisjs  void,  foDthat 
there  is  no  privitie  betweene  them,  and  a  confirmation  cannot 
make  such  an  alteration  of  tenures. 

And  the  case  in  4  £7.  3,  maketh  nothing  against  this  opinion;  4E.  3. 19* 
for  there  the  case  in  substance  is  this :  John  de  Bonvile  held  cer- 
taine  lands  oiRalfe  Vernon,  and  before  the  statute  o^quia  emptores 
terrarum,  levied  a  fine  of  the  same  lands  to  the  abbot  of  Cogsall 
and  his  successors,  to  hold  of  the  chiefe  lord  (which  was  RcU/e 
Vernon)  by  the  services  due  and  accustomed.  Ralfe  Vernon 
made  a  charter  to  tlie  said  abbot  in  these  words :  Concessi  etiam 
eidem  abbati  et  successoribus  suis  relaxwoi  et  quietum  damavi  totum 
jus,  Sfc.  quod  habeo,  vel  potero  habere  in  omnibus  tenementis  qua 
idem  abbas  habet  de  dono  Johannis  de  BonvUe,  tenendum  de  me  et 

'  haredibus 

(A)  Here  the  vwrd  "  of/'  teemt  rmnted  by  miOake.    See  Mr.  Rttw's  Irrtr. p.  lao.^ 

(B)  Here  «  cannot "  teem  printed  by  mistdke  instead  of  "  can.  *  See  Mr.  lUtao  t 
Intr.  p.  1 30. 

K  K  2 


305.  b.] 


4E.3-  >9- 

9  K-  3-  >• 
13  £.4.  11. 

1 6  K.  3.Fincs,  4. 


(Ant.  47.  a.) 
(I'lo.  563.6.) 
iiritton,  f.  57. 
177.    40  E.  3. 
•ii.47,48. 
lU  £.  3. 36. 
50  Ass.  0. 
14H.  4.  8. 


(Ant.  76.  a.; 


13R.11.  tit. 
Avowrie,  89. 
Nota  dictum 
Fitzh. 


(Ant.  33.  a.) 
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haredibus  meu  in  pur  am  etperpetuam  deemosinam ;  andadjudgedf 
that  it  was  a  good  tenure  m  frankalmoigne :  which  case  proveCh 
nothing  that  the  lord  paramount  may  by  his  confirmation  to  the 
tenant  peravaile  extinct  the  mesnaltie  (as  it  is  abridged  by  mas- 
ter FUzherbeti  in  the  title  of  Confirmation,  pi.  21.)  for  the  imme- 
diate lord  did  there  make  the  said  charter,  and  not  any  lord 
paramount  (And  therefore  it  is  ever  good  to  relie  upon  the  booke 
at  large,  for  many  times  compendia  sunt  dispendia^  and  mdiHsest 
petere  fontesy  qudm  sectari  rivulos).  And  of  this  opinion  was 
master  Plawden  upon  good  advisement  and  consideration. 

And  here  is  the  seventh  case  wherein  the  release  and  confir- 
mation doth  agree;  for  if  there  be  lord  and  tenant  by  fealtj  and 
twenty  shillings  rent,  the  lord  may  release  all  his  right  m  the 
seigniorie  or  in  the  tenancie,  saving  fealtie  and  ten  shillings  rent ; 
but  he  cannot  save  a  new  kinde  of  service,  for  he  may  aswell 
abridge  his  services  upon  a  release  as  upon  a  confirmation.  And 
as  there  is  required  privitie  when  the  lord  abridgeth  the  services 
of  his  tenant  by  his  confirmation  ;  so  must  there  be  also,  when 
the  lord  by  his  release  abridgeth  the  services  of  his  tenant.  And 
therefore  the  lord  paramount  cannot  release  to  the  tenant  pera- 
vaile savinff  to  him  part  of  his  services,  but  the  saving  in  that 
case  is  void  (1). 

"  And  shall  render  nothing  to  the  lordf  but  that  txJiich  is  com' 
prised^  SfC**  Which  words  are  thus  to  be  understood;  that  the 
tenant  shall  not  render  any  more  rent  or  annuall  service  to  the 
lord  than  is  contained  in  the  deed;  but  other  thinss  notwithstand- 
ins  the  said  confirmation  the  tenant  shall  yeeld  to  the  lord,  as 
releefe,  ay  de  pur  Jile  maiier,  and  Bydepurfairefitz  chivaler^  be- 
cause these  are  incidents  to  the  tenure  that  remame,  and  shall  not 
be  discharged  without  speciall  words,  by  the  genersJl  words  of  all 
other  actions,  services  and  demands.  And  so  if  a  man  hold  of  me 
by  knight's  service,  rent,  suit,  &c.  and  I  release  to  him  all  my 
right  in  the  seigniorie,  excepting  the  tenure  by  knight's  service, 
or  confirme  his  estate  to  hold  of  me  by  knight's  service  only  for 
all  manner  of  services,  exactions,  and  demands ;  yet  shall  the  lord 
have  ward,  marriaee,  releefe,  ayde  pur  Jile  marier,  et  pur  Jaire 
JUz  chivaler^  for  these  be  incidents  to  the  tenure  that  remaine. 
But  it  is  holden,  that  if  a  man  make  a  gift  in  taile  by  deed,  re- 
serving two  shillings  rent  a  luy  et  ses  heires  pro  omnibus  et 
omnimodis  servitiisj  exactionibns  secularibus  et  cunctis  demandiSy 
if  the  donee  die  his  heire  of  full  age,  the  donor  shall  have  no 
releefe,  because  in  the  originall  deed  of  the  gift  in  taile  it  is 
expressly  limited,  tharby  the  service  of  two  shillings  rent  he  shall 
be  quite  of  all  demands  (and  releefe  lieth  in  demand) ;  and  by 
reason  of  those  words,  say  they,  there  cannot  any  releefe  become 
due ;  but  some  doe  hold  the  contrary  in  that  case. 

.    Sect- 


(1)  3  Inst.  47.  A  saving  will  serve  for  any  thing  that  is  implied  in  the 
judgment,  as  in  case  of  felony  to  save  the  wife's  dower ;  but  a  saving  will  not 
herve  against  the  express  judgment,  for  that  should  be  repugnant,  as  saving 
the  life  of  the  ofiender  should  be  void. — [Note  269.] 
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Sect.  539. 


mation  est  voide),  because  hee  reserveth  to  him  a  new  thing  which 
was  iwt  parcellof  his  services  before  the  conjirtnation:  and  so  the  lord 
mai/  well  by  such  confirmation  attridge  the  services  +  bt/  which  the  tenant 
koideth  of  him,  but  hee  cannot  reserve  to  him  new  services. 

'T^HIS  upon  that  which  hath  beene  said  before  in  the  next 
preceding   Section   is  evident,  and   needeth   no  further 
explication. 


Sect.  540. 

yd  LSO,  if  there  be  lord,  mesne,  and  tenant  (si  soit  seignior  J  mesne 
•  et  tenant),  and  the  tenant  is  an  abbot,  that  holdeth  of  the  mesne  by 
certaine  services  yearly,  the  which  hath  no  cause  to  have  acqtntance  against 
his  mesne  (le  quel  n'adascun  cause^d'aver  acquitance  en  vers  son  mesne,) 
for  to  bring  a  writ  of'  mesne,  \\  i;c.  in  this  case,  if'  the  mestie  confirme  the 
estate  that  the  abbot  hath  in  the  land,  to  have  and  to  hold  the  land  unto 
him  and  his  successors  in  frankalmoigne,  or  free  almes,  Sec,  in  this  case  this 
cojifirmation  is  good,  and  then  the  abbot  holdeth  of  the  mesne  in  frank- 
almoigne.   And  the  cause  is,  for  that  no  new  service  is  reserved,  for  all  the 
services  specially  specified  bee  extinct,  and  no  rent  is  reserved^  to  the 
mesne,  but  the  abbot  shall  hold  tlte  land  of  him  as  it  was  before  the  con- 
firmation (forsque  **  que  Fabbe  tient  de  luy  la  terre,  et  ceo  fist  +f  il 
devant  la  confirmation);  for  he  that  holdeth  in  fratJcalmoigne  ou^ht  to 
doe  fu)  bodily  service;  so  that  (issint  jl}:  que)  by  such  confirtnation  it  ap- 
peareth,  the  mesne  shall  not  reserve  unto  htm  (A)  no  new  service  (le  mesne 
ne  reserva  a  luy  ascun  novel  service),  but  that  the  lands  shall 

t 30671  *^^  holden  of  him  as  it  was  before.    Arul  in  this  fe^  case  the  abbot 
b.  J  shall  have  a  writ  of  mesne,  if  hee  bee  distrained  in  his  default,  by 
force  of  the  said  corifirtnation,  where  per  case  hee  might  not  have 
such  a  writ  before  (lou  per  case  il  ne  puissoit  aver  ||  ||  un  briefe  ade- 
vant),  S^c. 

HERE 

*  confirmation — reservacion,  L.  and  H  Sfc.  not  in  L.  and  M.  or  Roh. 

M.  and  Roh.  IT  to  the  mesne,  not  in  L.  and  M. 

t  b^  which  the  tenavi  holdeth  of  him,  or  Roh. 

not  m  L.  and  M.  or  Roh.  **  que  not  in  L.  and  JSL 

%  mesne— mesme,  L.  and  M.  but  tt  il — a  lui,  L.  and  M,  and  Roh. 

not  in  Roh.  %%  que  not  in  L.  and  M.  or  Roh. 

§  per  cas,  added  in  L.  and  M.  and 
Roh. 


un — tiel,  L.  and  M.  and  Roh. 


(A)  Hert "  no**  item  printed  by  m'utake,  initead  tf  "  any  "  or  "  some."    Sec  Mir.  JRtWf 
linJtr.p.  110. 

K  K  3 
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4  £.  3. 19.  TT  ERE  our  author  having  seene  the  former  bookes  putteth 

?h  f  fS  w  k'*'  ^^'  cv&ef  that  the  mesne  maketh  the  confirmation  to  nold  in 

case.^        ^  ^'  frankalmoigne,  and  not  the  lord  paramount. 

10  £.  3.  5.     15  E.  3.  Coafirroat.  8. 

4£»3<i9>3o.        ^*  Andin  this  case  the  abbot  shall  hare  a  xorit  of  mesne.*'  Here 

H  ^  o  ^^^'       ^'  '^  ^^^  noted,  thai  upon  a  confirmation  to  hold  in  freeahnoigne 

*£.  a!'o^  there  lyeth  a  writ  of  mesne,  albeit  the  cause  of  acquitall  beginne 

31  &  1.  Mesne,  a^cr  the  seignior.  And  so  upon  such  a  confirmation  the  tenant 

55.    1 1  E.  3.      shall  have,  contra  JbrmamJeoffamentL 

ATOwrie,  100. 

sa  £.  3. 18.  b.    30  R  3.  1 3.     16  H.  3.  Avowrie,  343.    (9  Rep.  130  ) 


Sect.  541. 

j4  LSOf  if  I  be  seised  of  a  villeine  as  of  a  villeine  in  grosse,  and 
another  taketh  him  out  of  my  possession,  claiming  him  to  bee  his 
villein  -f  th^re  where  fiee  hath  no  right  to  have  him  as  his  villeine,  and 
ajier  I  confimie  to  him  the  estate  which  hee  hath  in  my  villeine,  this  can- 
jirmation  seemeth  to  be  voide,for  that  none  may  have  possession  of  a  man 
as  of  a  villeine  in  grosse,  but  he  which  hath  right  to  have  him  as  his  villeine 
in  grosse.  And  so  inasmuch  as  hee  to  whom  the  confirmation  was  made, 
was  not  seised  of  him  as  of  Ids  villeine  at  the  time  of  the  conjirmatioti 
made,  such  confirmation  is  void. 

XT  £  R  E  is  to  be  observed  a  diversitie  betweene  the  custodie  of 
the  body  of  a  ward  within  age,  and  a  right  of  inheritance  in 
to  H  6  '^  the  body  of  a  villeine  in  grosse ;  for  a  man  may  bee  put  out  of 
Ut.  Barre,59.  possession  of  the  custodie  of  his  ward,  but  not  of  his  villeine  in 
Reffistnun,  10a.  ffrosse,  no  more  than  a  man  can  bee  of  his  prisoner  which  he 
1  if.  6.  cap.  5.     hath  taken  in  warre. 

^ost  333.  a.)  Also  of  things  that  are  in  grant,  as  rents,  commons,  and  the 
Brooke,  tit.  likg^  Jt  {g  at  the  election  of  the  party  whether  hee  will  be  disseised 
?ScSr^  *®*  of  them  or  no,  as  shall  bee  said  after  in  his  prcrper  place  (1).  But 
591.)'  '  of  a  villeine  in  ^osse  he  cannot  at  all  be  disseised,  [a]  Nan  valet 
[a]  Bract.  lib.s.  confirmatio  nist  ille  qui  confimuit  sit  in  possessione  rei  vel  juris 
69.  b.  S4  E.  3.  unde  fieri  debet  confinnatiOf  Sp  eodem  modo  nisi  ille  cui  confirmatio 
4a  R^iS.*^'  J^'  ^  in  possessione. 
40  £.  3.  17.    43  £.  3. 4.    9  £.  4.  Dier,  38.     10  Eliz.  Growche's  ca»e. 

And  materially  doth  Littleton  put  his  case  of  a  villeine  in 
grosse ;  for  of  a  villeine  regardant  to  a  manner,  the  lord  may  be 
put  out  of  possession ;  for  by  putting  him  out  of  possession  of  the 
manner,  wnich  is  the  principall,  hee  may  likewise  bee  put  out  of 
possession  of  the  villeme  regardant,  which  is  but  accessory.  And 
by  the  recovery  of  the  manner  the  villeine  is  recovered.  But  if 
another  doth  take  away  my  villeine  in  grosse  or  regardant,  he 

gaineth 

t  there  tohere  hee  hath  no  right  to  have  him  as  his  villeine,  not  in  L.  and  M. 
or  Roh. 


(i)  See  ant  239.  a.  note  1. 
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gaineth  no  possession  of  him.  And  this  doth  well  appeare  by  the  (Ant.  303.  a.) 
writ  ofncUivo  habendo  yf or  that  writ  is  not  brought  against 

PQTH  any  person  in  certaine  (because  no  man  fc^  can  gaine 
J  the  possession  of  him).  But  the  writ  is  to  this  effect : 
Rex  vie*  salutem,  Prcecipimus  tibi,  qubd juste  ef  sine  di- 
latione  habere  facias  A,  B.  nativum  etjugitivum  suum,  Sj;c.  ubicun- 
que  inventus  fuerit,  <S*c.  et prokibemus  super  forisfacturam  nostrain 
tie  quis  eum  tnjust^  delineat ;  so  as  detaine  him  one  may,  but  to 
possesse  himselfe  of  him,  and  dispossesse  the  lord,  lie  cannot. 

And  if  a  man  might  have  been  dispossessed  of  a  villeine  in 
grosse,  or  of  a  villeme  regardant  (unlesse  he  be  dispossessed  of 
the  mannor  also,  as  hath  beene  said),  the  law  woula  have  given 
a  remedie  against  the  wrong  doer,  as  the  law  doth  in  the  case 
of  a  ward. 

Now,  seeing  it  doth  appeare  bv  our  bookes  [a]  (and  by  Lit-  \a]  Bracton, 
tleton  himselfe  by  implication  speaking  only  of  a  villeine  in  grosse)  101-343. 
that  if  a  man  be  disseised  of  the  mannor  whereunto  the  villeine  ?"p'  ^°'*  **.^' 
Is  regardant,  he  is  out  of  possession  of  his  villeine,  and  so  an  Aut.  77.  a! 
advowson  appendant,  and  the  like.     Hereby  (Li^^^on  putting  121.  b.) 
his  case  of  a  villeine  in  erosse)  and  by  divers  authorities  a  point 
controverted  in  our  booKes  [•]  is  resolved,  viz.  that  by  the  grant  rg-i  ^-^      ^g 
of  the  mannor,  without  saying  cum  pertinentiis,  the  villeine  re-  3  h.  4.  15. 
Kardant,  advowson  appendant,  and  trie  like,  doe  posse :  for  if  the   18  E.  3.  44* 
disseisor  shall  gaine  them  as  incidents  to  the  mannor,  whose  16E.  3.  Qnar. 
estate  is  wrongful!,  4  multb  fortiori  the  feoffee,  who  commeth  to  ^"*P;  *^®" 
his  estate  by  lawfull  conveyance,  shall  have  them  as  incidents.  Xresp.  255. 
But  where  the  entrie  of  the  disseisee  is  lawfull,  he  may  seise  the  19  if  6. 33. 
villeine  regardant,  or  present  to  the  advowson,  &c.  before  he  31  H.  6.9. 
enter  into  the  mannor:  otlierwise  it  is  where  his  entrie  is  not  ^^^^'  ^'  ^'  ^ 
lawfull ;  and  so  are  the  ancient  authors  [b]  to  be  intended (1).      \oU.'^9, 

F.  N.  B.  33. 9.  aa  H.  6.  33.  per  Moyte.  30  K.  3.  31.  39  £.  3.  at.  43 £.  3.  la. 
(Plowd.  358.  a.  Aut.  laa.  b.  Post.  349.  b.  363.  b.)  [6]  Bracton,  fol.  34a,  243. 
Britton,  foi.  ia6.    Fl«ta,  ace. 


Sect.  542. 

JQUT  in  this  case,  if  these  words  were  in  the  deed,*  8fc,    Sciatis  me 
dedisse  et  concessisse  f  tali,  8cc.  talem  viilanum  meum,  this  is^ood; 
but  this  shall  enure  by  force  and  way  of  grant,  and  not  by  way  of  con^ 
Jirtnation,  Sfc.  \ 

XT  £  R  E  it  18  to  be  observed,  that  a  man  hath  an  inheritance  in  a  H.  6. 

a  villeine,  whereof  the  wife  of  the  lord  shall  be  endowed,  as  F.  N.  B.  77.  a.  b. 
hath  beene  said ;  for  in  him  a  man  may  have  an  estate  in  fee  or 
fee  taile  for  life  or  yeeres.  And  therefore  Littleton  is  here  to  be  ^  ^'  ^' 
understood,  that  in  the  grant  there  were  these  words  (his  heires)  ^^^^^'  *  • 
or  else  nothing  passed  but  for  life,  as  of  other  things  that  lie  In 
grant. 

Sect. 

*  Sfc,  not  in  L.  and  M.  or  Rob.  t  tali  not  in  L.  and  M.  or  Roh. 


(1)  See  the  Chapter  on  Villenage. 
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Sect- 543. 

yd  y  D  9omeiimes  (Et  X  ascun  foits)  these  verbes  dedi  et  concessi sia// 
"^  enure  btf  waff  of  extiHgitishmeut  of  the  thiiizgnem  or  granted  \  as  if 
a  temani  hold  of  his  lord  by  eertaime  rtmt^  amd  tne  lard  grami  by  has  deed 
to  the  taiani  and  his  hares  the  rent,  tfc.  this  shall  enure  to  the  iemant  by 
way  of  extinguishmenijfor  by  this  grant  the  rent  is  extinct,  Sc 


3  E.  3.  IS.  And  this  grant  of  tlie  rent  shall  amre  by  wsj  of 

Ac  3  Am.  7* 

(« BoiL  405.)  ^  Sect.  544.  [30771 

TN  the  same  manner  it  is  where  one  hath  a  rent  charge  oat  tf  eertaime 
land  (En  mesme  le  manner  est  Ion  *  un  ad  on  rent  charge  hors  de 
certaioe  terre),  ond  hee  grant  to  the  tenant  of  the  land  the  rent  charge,  ice. 
And  the  reason  is,  for  that  it  appeareth,  by  the  words  of  the  grant,  that 
the  wilt  of  the  donor  is,  that  the  tenant  shall  have  tne  rent,  ifc.  And 
inasmuch  as  hee  cannot  have  or  perceive  any  rent  out  of  his  owne  land, 
therefore  the  deed  shaU  be  intended  and  taken  for  the  most  advantage 
and  availe  for  the  tenant  that  it  may  be  takeuy  and  this  is  by  way  of 
extinguishment. 

34H.  6.foL4i.  g  UTifthegranteeofthe  rent-charge  granteth  it  to  the  tenant 
(Ante,  080.  a.)  of  the  hBM  and  a  stranger,  it  sluiU  be  extinguished  but  for 

the  moietie :  and  so  it  is  of  a  seigniorie. 


Sect  545. 

Ah  SO,  if  I  let  land  to  a  man  for  terme  of  yeares,  and  after  I  con- 
-^^  frme  hts  estate  without  putting  more  words  in  the  deed,  by  this  he 
hath  no  greater  estate  than  for  terme  of  yeares,  as  hee  had  before. 

Sect.  546. 

jD  UT  if  I  release  to  him  all  my  right  which  1  have  in  the  land  without 
putting  more  words  in  the  deed  (sans  plus  f  parols  mitter  en  le  fait), 
hee  hath  an  estate  of  freehold  ( i ).     §  So  thou  maist  understand  (my  sonne) 
divers  great  diversities  betweene  releases  and  confirmations. 


In 


I  Et— item,  L.  and  M.  and  Roh.        f  parols  not  in  L.  and  M.  or  Roh. 
*  un — home,  L.  and  M.  and  Roh.     ^  And  added  in  L.  andJtf.  and  Roh. 


(i)  To  give  a  confirmation  this  effect,  ha  the  case  of  a  lease  at  common  law, 

the 


L. 3.  C. 9.8.547,548.  Of  Confirmation.  [307.  b.  308.  a. 

In  these  twcrlSections  is  the  seventh  case  wherein  a  release 
and  confirmation  doe  differ. 

\ 

% 

pOSn  ^  Sect.  547.  ^^^  *9«> 

jd  luSOyif  I  being  within  age  let  land  to  another  for  terme  qfxx,  yeare$, 
■^  and  after  he  granteth  the  land  to  another  for  term  of  x.  years,  so 
hee  granteth  but  parcell  of  his  terme :  in  this  case  when  I  am  of  full  age, 
if  I  release  to  the  grantee  of  my  lessee^  i^c»  this  release  is  voidy  because 
there  isrio  jnivitie  betweene  him  and  me,  S^c.  But  if  1  confirme  his  estate, 
then  this  confirmation  is  good.  But  if  my  lessee  grant  all  his  estate  to 
another,  then  my  release  made  to  the  grantee  is  good  and  effectuall{\), 

LT  £  RE  are  two  things  to  be  observed :  First,  that  the  lease  of  7  £•  4-  6-  b. 

an  enfimt  in  this  case  is  not  void  but  voidable.     Secondly,   ^^^  ^  ** 
this  is  the  eighth  case  put  by  Littleton,  wherein  the  release  and  (Ci^7iac!*32o. 
confirmation  doe  difier.  Sid.  43. 1  Roll. 

7«9.730.) 

Sect.  548.  (sw-  ^85.) 

(Mo.  30.) 

/i  LSO,  if  a  man  grant  a  rerU^harge  issuing  out  of  his  land  to  another 
for  terme  of  his  life,  and  after  hee  confifTneth  his  estate  in  the  said 
rent^  to  have  and  to  nold  to  him  in  fee  tatle  or  in  fee  simple ;  this  con- 
firmation is  void  as  to  inlarge  his  estate,  because  hee  that  confrmeth  hath 
not  any  reversion  in  the  rent, 

XJERE  the  diversitie  is  apparent,  betweene  a  rent  newly  (2  Roll.  415.) 

created  and  a  rent  in  esse:  which  needeth  no  explication,  ai  £-3*47' 
Only  this  is  to  be  observed,  that  Littleton  intendeth  his  deed  of  !§  5*  ^-  ®'  **• 

''  Jrl.  Uoin.  35. 

8  H.  4.  ig.    (Aiit.  148.8.    Post.  317.  a.) 

confirmation 


the  lessee  must  have  previously  made  an  actual  entry.  But  no  entry  is  neces- 
sary for  the  purpose,  if  the  lease  is  a  bargain  and  sale  under  the  statute. — 
[Note  ^^o.] 

(1)  So  Crusoe  d.  Blencowe  v.  Bugby,  3d  Wilson,  334.  Henry  Blencowe 
and  Mary  his  wife,  seised  in  fee,  demised  to  William  Alder  for  ai  years,  with 
a  proviso  for  re-entry  on  defadt  of  payment  of  the  rent,  or  breach  of  any 
of  the  covenants.  Among  other  covenants,  there  was  one  from  William 
Alder, — "  that  he  should  not  assign,  transfer,  or  set  over,  or  otherwise  do  or 
**  put  away  the  indenture  of  demise,  or  the  premises  thereby  demised,  or  any 
**  part  thereof,  to  any  person  or  persons  whomsoever,  without  the  consent  of 
*'  the  said  Henry  Blencowe  and  Mary  his  wife,  their  heirs  and  assigns,  in 
**  writing,  under  his,  her,  or  their  hands  and  seals,  first  had  and  obtained 
**  for  domg  thereof." — William  Alder,  without  any  licence,  demised  to  John 
Bugb3r  for  1^  years. — It  was  held,  that  there  was  no  privity  of  contract  between 
the  original  lessor  and  Bugby,  the  under-lessee.  So  &at  it  was  an  under.^ 
lease,  and  not  an  assignment ;  and  therefore  no  breach  of  the  covenant.  And 
see  1  Strange,  405.  See  also  .Greeson  r.  Harrison,  2  Term  Rep.  p.  435. 
Kinnersley  V.  Orpe  and  others,  Dougf.  56. — [Note  271.] 


d06.a.S06.b.]  Of  Coofirmation.  L.3.C.9.S.549,5JK). 


to  camaiae  WBj daate  €€  dUkemei  fiv 

wiie,  as  to  the  oonfimiati'oo  the  deed  m  void,  but  the  danae  «C 
dtttn»se  doth  amount  to  a  new  grant,  as  in  the  Chapter  of  Rents 
hath' 


D  UTifa  man  be  teued  in  fee  of  rent  service  or  rent  charge^ 

>^  and  he  grant  the  rent  to  another  for  life,  and  the  tenant  [3087] 
attometh,  and  after  hee  confirmeth  the  estate  of  the  grantee  in  [_  b.  J 
fee  taikf  or  in  fee  simple^  this  confirmation  is  good,  as  to  enlarge 
his  estate  according  to  the  words  of  the  confirmation^  for  that  he  vhick 
confirmed  •  at  the  time  of  confirmation  had  a  reversion  of'  the  rent. 

Tl  ER  E  U  the  eighth  case  wherein  the  release  and  confinna- 
tion  doth  agree :  and  it  is  here  to  be  obseired,  that  to  the 
mnt  of  the  estate  for  life,  Littleton  doth  pot  an  attomement, 
because  it  is  requisite;  but  to  the  confirmation  to  the  grantee  of 
the  rent  to  enlarge  his  estate,  there  is  none  necessary,  and  there- 
fore he  putteth  none :  but  of  this  more  shall  be  said  in  the 
Cliapter  of  Attomementy  Sect.  ^$6, 557. 


Sect.  550. 

D  U  T  in  the  case  aforesaid  where  a  man  grants  a  rent  charge  to  another 
for  terme  of  life,  if  he  will  that  the  grantee  should  have  an  estate  in 
tailCf  or  in  fee,  it  behovelh  that  the  deed  of  grant  of  the  rent  charge  for 
terme  of  life  be  surrendred  or  cancelled,  and  then  to  make  a  new  deed  of 
the  like  rent  charge^  to  liave  and  perceive  to  the  grantee  in  tayle  or  in  fee» 
Sfc,    Ex  paucia  j  plurima  concipit  ingenium. 

Vid. Sect.  636.  "  QURRENDRED  or  canceUed{\)."'  Note  by  cancellation 
(Cro.  Car.  399.  ^  ©f  the  deed  the  rent  which  lieth  only  in  grant  ceaseth  (as 
MA  b  *  ^^^^  '^  appeareth)  as  well  as  by  the  surrender.  And  the  reason 
10  Rep.  06.  wherefore  (if  the  grantor  make  a  new  grant  of  the  rent,  and  not 
Plowd.  337.  ft.  enlarge  it  by  way  of  confirmation,  as  iMtleton  mqst  be  intended) 
Pott.  338.  the  deed  should  be  surrendred  or  cancelled,  is  lest  the  ^ranlor 

I  Vent.  997.)      should  be  doubly  charged,  viz.  with  the  old  grant  for  life,  and 

with  the  new  grant  in  fee ;  or,  as  hath  beene  said,  the  grantor 
oiay  grant  to  ttie  grantee  fi^r  life  and  his  heires,  that  he  and  his 
faeirea  shall  distreine  for  the  rent,  &c.  and  this  shall  amount  to 
a  new  grant,  and  yet  amount  to  no  double  charge,  wheMpf  you 
may  see  bofove  in  the  Chapter  of  Rants,  ^ 

Chap. 

*  the  estate  added  in  L.  and  M.  t  nlurima  concipit  ingenium— dictis, 

&C.  h.  and  M. 


(1)  See  aat.  325.  h.  note  1. 


L.3.  C.  10.  Sect.  551.      Of  Attomement.  [309.  a. 


0 


309n 


w  Cjiap.  10.       Of  Attornement.        Sect.  551. 


»•  J 


JTTORNE  ME  NT  is,  as  if  there  bee  lord  and  tenant,  and  tlie 
lord  will  grant  by  his  deed  the  services  of  his  tenant  to  another  for 
terme  of  yeares,  or  fir  terme  of  life,  or  in  taile,  or  in  fee,  the  tenant 
must  attorne  to  the  grantee  in  the  life  of  the  grantor,  by  force  and  vertue  of 
the  grant,  or  otherwise  the  grant  is  void.  Arid  attomement  is  no  other 
in  ^eci,  btU  when  the  tenant  hath  heard  of  the  grant  made  by  his  lord, 
that  the  same  tenant  do  agree  by  word  to  the  said  grant,  as  to  say  to  the 
grantee,  I  agree  to  the  grant  made  to  you,  *  8^c.  or  lamf  well  content 
with  the  grant  made  to  you;  but  the  most  common  attornment  is,  to  say,  ;|; 
Sir,  1  attorne  to  you  by  force  of  the  said  grant,  or  I  become  your  tenant, 
Sfc.  or  to  deliver  to  the  grantee  (ou  ||  liverer  al  grantee)  apennie,  or  a  halfe- 
pennie,  or  a  farthing,  by  way  of  attomement. 

**J  T  TOJiNME  NT"  iaaxi  agreement  of  the  tenant  to  the  Bracton,  Ub.  % 

grant  of  the  seigniorie,  or  of  a  rent,  or  of  the  donee  in  tayle,  fol.  81 . 

or  tenant  for  life  or  yeeres,  to  a  grant  of  a  reversion  or  remainder  ®'^«  ^'  *<*•  *>• 

made  to  another.    It  is  an  ancient  word  of  art,  and  in  the  com-  ^ietA^^b^ 

mon  law  signifieth  a  toming  or  attorning  from  one  to  another,  cap.  6. 

Wee  use  also  attomamentum  as  a  Latine  word,  and  attomare  to  (1  Roll.  Abr. 

attorne.     And  so  Bracton  [aj  useth  it :  Item  videndum  est  si  do*  f^^ 

minus  attornare  possit  alicui  homagium  et  servitium  tenentis  sui  fS  g  ^Ijf^'u 

contra  voluntatem  ipsius  tenentis,  et  videtur  qubd  nan.  fo.  81.  b. 

Fleta.  fiiitton,  ubt  supra. 

And  the  reason  why  an  attommentis  requisite,  is  yeelded  in  old 
bookes  to  be,  Si  dormnus  attornare  possit  servitium  tenentis  contra  Bracton,  lib.  a. 
voluntatem  tenentis.  tale  segueretur  inconveniensy  quod  possit  eum  S'.?*****  ^, 
subjugare  capitali  inimico  suo,  et  per  quod  teneretur  sacramentum  ^^^^^^ 
Jidelitatisfacere  ei  qui  eum  damntficare  intenderet  (1). 

«  The 

*  Sfc.  not  in  L.  and  M.  or  Roh.  ||  liverer— deliverer,  L.  and  M.  and 

t  well  not  in  L.  and  M.  or  Roh.         Roh. 
X  SfC,  added  in  L.  and  M.  and  Roh. 


(1)  Sir  Martin  Wright  and  many  other  writers  have  laid  it  down  as  a  general 
rule,  that  by  the  old  feudal  law  the  feudatory  could  oot  alien  the  feud  wijthout 
the  consent  of  the  lord;  nor  the  lord  alien  or  transfer  his  aeigniory  without 
the  consent  of  his  feudatory :  for  the  obligations  of  the  lord  and  hk  fiwdat(yry 
being  rectnrocal,  the  feudatory  was  as  mudi  interested  in  the  conduct  i#d 
ability  <^  the  lord,  as  Che  lord  m  die  conduct  and  abifity  of  his  fieudatory  1  mA 
titat  as  the  lord  could  not  alieo,  so  neitfaer  could  he  exchangp,  ]»ortgtt9e»  4»r 
othenvise  diM>ose  of  his  seijBpuory,  without  the  consent  of  his  vassal,  nse  Sir 
Martin  Wright's  Introduction  to  the  Law  of  Tenures,  90^  ^U'-^It  is  eertAm 

that 


309.  a.]  Of  Attoraement.     L.  3.  C- 10,  SeCt.  55 1 . 

Vid.  litt  <<  The  tenant  nuut  aUome  to  the  grantee  in  theli/e  of  the  grantor y 

fol.  ift8.  ^f/'  ^^  gQ  Qiug^  he  nigo  in  the  life  of  the  grantee :  ana  this  is 

l]b!*i7fol.^i04.  'inderstood  of  a  grant  by  deed.  And  the  reason  hereof  is,  for  that 
10&.  SheUeje't  every  grant  must  take  efiect  as  to  the  substance  thereof  in  the  life 
caw.  both  of  the  grantor  and  the  grantee.    And  in  this  case  if  the 

grantor  dieth  before  attomement,  theseigniorie,  rent,  reversion, 
40  As^  19.  Qr  remainder  descend  to  his  heire ;  and  therefore  after  his  decease 
ooRa!?.  ^^  attomement  commeth  too  late:  so  likewise  if  the  grantee 

(Doc.  and  Stud.  86.  a.)    (9  Rep.  84.    Sect.  564.) 

dieth 


that  this  doctrine  formerly  prevailed  in  England.  But,  in  general,  it  does  not 
appear  to  have  prevailed  (at  least  in  an  equal  extent)  in  other  countries.  It 
seems  there  to  have  been  admitted,  that  the  lord  might  transfer  the  voholejee* 
without  the  consent  of  the  vassal,  and  that  the  vassal  immediately,  by  such  a 
transfer,  became  the  tenant  of  the  new  lord. — It  seems  also  to  have  been  ad- 
'mltted,  that  the  lord  might  transfer  to  another  the-beneficial  fruits  of  the  tenure, 
without  the  consent  of  the  vassal. '  But  it  was  a  great  question  whether  the 
lord  could  transfer  his  vassal  to  another,  without  the  vassal's  consent,  unless 
by  transferring  the  xohole  fie. — See  Basnage  Commentaire  de  la  Coutume  de 
Normandie^  &  Fieft  et  Droits  fiodaux,  art.  204. — This  necessity,  which 
subsisted  in  our  old  law,  that  the  tenant  should  consent  to  the  aliena- 
tion of  the  lord,  gave  rise  to  the  doctrine  of  attornment. — At  the  conuoon 
law,  attornment  signified  only  the  consent  of  the  tenant  to  the  grant  of  the 
seiffniory ;  or,  in  other  words,  his  consent  to  become  the  tenant  of  the  new 
lora. — The  necessity  of  attornment  was,  in  some  measure,  avoided  by  the 
statute  of  uses ;  as  by  that  statute  the  possession  was  immediately  executed 
to  the  use ; — and  by  the  statute  of  wills,  by  which  the  legal  estate  is  imme- 
diately vested  in  the  devisee. — Yet  attornment  continued  after  this  to  be 
necessary  in  many  cases.  But  both  the  necessity  and  efficacy  of  attorn- 
ments have  been  almost  totally  taken  away  by  the  statutes  of  4  Ann.  c.  16. 
and  11  Geo.  3.  c.  19.  By  the  former  of  these  statutes,  sect.  9.  it  was 
enacted,  **  That  all  grants  and  conveyances  of  any  manors  or  rents,  or  of  the 
reversion  or  remainder  of  any  messuages  or  lands,  should  be  good  without 
attornment  of  the  tenants ;  provided  that  no  such  tenant  should  be  damaged 
b^  payment  of  rent  to  any  such  grantor  or  conusor,  or  by  breach  of  any  con- 
dition for  non-payment  of  rent  before  notice  given  him  of  such  grant  by  the 
conusee  or  grantee."  By  the  latter  statute  it  was  enacted,  **  That  the  attorn- 
ments of  tenants  to  strangers  claiming  title  to  the  estate  of  their  landlords, 
should  be  absolutely  null  and  void  to  all  intents  and  purposes  whatsoever,  and 
that  the  possession  of  their  respective  landlord  or  landlords,  lessor  or  lessors, 
should  not  be  deemed  or  construed  to  be  any  wise  changed,  altered,  or  affected, 
by  any  such  attornment  or  attonunents ;  provided  that  nothing  dierein  con- 
tained should  extend  to  vacate  or  a^ct  any  attornment  made  pursuant  to,  and 
in  consequence  of,  some  judgment  at  law,  or  decree,  or  order  of  a  court  of 
equity,  or  made  with  the  privity  and  consent  'of  the  landlord  or  landlords, 
lessor  or  lessors,  or  to  any  mortgagee,  after  the  mortgage  is  become  forfeited." 
— Till  the  passing  of  these  statutes,  the  doctrine  of  attornment  was  one  of  the 
most  copious  and  abstruse  points  of  the  law.  But  these  statutes  having  made 
attornment  both  unnecessary  and  inoperative,  the  learning  upon  it  is  so  useless, 
that  Mr.  Viner  has  inserted  nothmg  rM>ecting  it  in  his  voTununous  compilation 
but  an  extract  from  lord  chief  baron  Gilbert.^ — Mr.  Bacon  has  not  the  article 
Attornment  in  his  work ;  and  the  learning  and  industry  of  lord  chief  baron 
Comyn  have  furnished  him  with  little  mat^ial  upon  it,  that  is  not  to  be  found 
either  in  Littleton  or  Sir  Edward  Coke.— [Note  272.] 


L.  3.  C.  10.  Sect  551.        Of  Attomement.  [309.  b. 

dieth  before  attornement,  an  attornement  to  the  heire 

[^OOT]  *^  ^^  void,  for  nothing  descended  to  him :  and  if  he 
1^   J  should  take,  he  should  take  it  as  a  purchasor,  where 
the  heires  were  added  but  as  words  or  limitation  of  the 
estate,  and  not  to  take  as  purchasors. 

But  if  the  grant  were  by  fine,  then  albeit  the  conusor  or  conu- 
see  dieth,  yet  the  grant  is  good.  For  by  fine  levied  the  state  doth  34  H.  6.  7. 
passe  to  the  conusee  and  his  heires ;  and  the  attornment  to  the  30  H.  6.  7. 
conusee  or  his  heires  at  any  time  to  make  privitie  to  distraine  j/s 
sufficient.     But  all  this  is  to  be  taken  as  Littleton  understood  it,  Bracton,  lib.  «« 
viz.  of  such  grants  as  have  their  operation  by  the  common  law.  fol.  81, 83.  ace 
For  since  Littleton  wrote,  if  a  fine  be  levied  or  a  seigniorie,  &c.  to 
another  to  the  use  of  a  third  person  and  his  heires,  he  and  his  ub.  6.  fol.  68. 
heires  shall  distraine  without  any  attornment,  because  he  is  in  Sir  Movie 
by  the  statute  of  37  H.  8.  cap.  10,  by  transferring  of  the  state  Finches  caae. 
to  the  use,  and  so  he  is  in  by  act  in  law. 

And  so  it  is,  and  for  the  same  cause,  if  a  man  at  this  day  by 
deed  indented  and  inroUed  according  to  the  statute,  bargaineth  (^  cro.  193. 
and  selleth  a  seigniorie,  &c.  to  another,  the  seigniorie  shall  passe  Post  331. 
to  him  without  any  attomement;  and  so  it  is  of  a  rent,  a  reversion,  ^  ^P-  ^^0 
and  a  remainder.  So  as  the  law  is  much  changed,  and  the  ancient  v^j|  ^?  &8iU 
privilege  of  tenants,  donees,  and  lessees  much  altered  concerning 
attomement  since  Littleton  wrote. 

But  if  the  conusee  of  a  fine  before  any  attomement  by  deed  ^Ant.  104.  b. 
indented  and  inrolled,  bargaineth  and  selleth  the  seigniorie  to  Po'^*  3^i-  ^* 
another,  the  bargainee  shall  not  distraine,  because  the  bargainor  |  •^^J'*  ^^^ 
could  not  distraine.    Et  sic  de  shnilibus ;  for  nemo  potest  plus  yj^^  Sect.'i49. 
juris  ad  alium  transferre  fudm  ipse  habet.     Vide  Sect.  1 49,  wnere 
upon  a  recovery,  the  recoveror  shall  distraine  and  avow  without 
attornement. 

A  grant  to  the  king,  or  by  the  king  to  another,  is  good  without  49  £.  3. 4. 
attornement,  by  his  prerogative.  34  H.  6. 8. 

"  Attomement  is  no  other  in  effect,  Sfc''    It  is  to  be  understood  J^h.  Ab.  994. 

that  there  be  two  kinde  of  attomements,  viz.  an  attomement  in  sect.  5^* 

deed  or  exprcsse,  and  an  attomement  in  law  or  implicite.    Of  at-  1  Rep.  Alton 

tornement  expresse  or  in  deed  Littleton  speaketh  here,  and  of  Wood's  case, 

attornement  in  law  he  speaketh  after  in  this  chapter.     And  to  ^i?*^A<|oi 

both  these  kinds  of  attomements  there  is  an  incident  inseparable,  ,  q^,  441.      * 

that  is,  that  the  tenant  hath  notice  of  the  grant ;  for  (an  attome-  Jones,  376.) 
ment  being  an  agreement  or  consent  to  the  grant,  &c.)  he  cannot 

asree  or  consent  to  that  which  he  knoweth  not.    And  the  usuall  Lib.  a.  fol.  67.  b. 

pleading  is,  to  which  grant  the  tenant  attorned.    And  therefore  Tooker'scase. 

if  a  bayly  of  a  manner  who  used  to  receive  the  rents  of  the  *3  ^^^{^ 

tenants,  purchase  the  manner,  and  the  tenants  having  no  notice  ^*  abUupra! 
of  the  purchase  continue  the  payment  of  the  rents  to  Aim,  this  is        ' 
no  attomement.  So  if  the  lora  levie  a  fine  of  the  seigniorie,  and 
by  fine  take  backe  an  estate  in  fee,  the  tenant  continueth  the 
payment  of  the  rent  to  the  first  conusor  without  notice  of  the 

fines,  this  }s  no  attomement.    But  it  is  to  be  knowne,  that  there  iib«  a.  Tooker's 

be  two  kinde  of  notices,  viz.  a  notice  in  deed  or  expresse,  whereof  case,  ubi  ^pra. 
Littleton  here  speaketh,  when  he  saith,  that  the  tenant  agreeth 
to  the  grant,  and  a  notice  in  law  or  implied,  whereof  Littleton 
hereafter  speaketh  in  this  chapter. 


it 


Of  the  grant  made  ^  his  lord."  Here  is  to  be  scene 
when  the  thing  granted  is  altered,  what  becommeth  0f  the 
attomement. 

If 


fa]  18  £.  8.  tit 
Vamnce,  63. 
39  £.  3.  18. 
Tooker's  case, 
ubi  supra. 
(Post  314.) 


39  H.  6.  3. 
Tooker's  case, 
abi  SQpnu 


rpost.  313.  a. 
Ant.  52.  a. 
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If  diere  be  lord,  meflne  and  tenant,  and  the  mesne  grant  over 
hit  mesnaltie  by  deed,  the  lord  releaaetb  to  the  tenant,  whereby 
the  mesnaltie  is  extinct,  and  there  ia  a  rent  by  surplusage,  an 
attomement  to  the  grant  of  this  rent  secke  is  good,  although  the 
qualitie  of  that  part  of  the  rent  is  altered,  because  it  is  altered 
by  act  in  law. 

If  a  reversion  of  two  acres  be  granted  by  deed,  and  the  lessor 
before  attomement  levie  a  fine  of  one  of  them,  and  the  tenant 
*  attorae  to  the  grantee  by  deed,  this  is  good  for  the  other  acre. 

[a]  If  the  reversion  be  granted  of  three  acres,  and  the  lessee 
agree  to  the  said  grant  for  one  acre,  this  is  good  for  all  three ; 
and  so  it  is  of  an  attomement  in  law,  if  the  reversion  of  three 
acres  be  granted,  and  the  lessee  surrender  one  of  the  acres  to 
the  grantee,  this  attomement  sliall  be  good  for  the  whole  rever- 
sion of  the  three  acres  according  to  the  grant. 

^  The  same  tenant  do  agree.''  Hereafter  in  this  chapter  Little- 
ton  doth  teach  what  manner  of  tenant  shaU  attorne. 

<'  Agree  by  parol,  Sfc"  And  so  hee  may,  and  more  safely  by 
his  deed  in  writing. 

*^  As  to  601/ to  the  grantee,  Sfc"  Here  is  to  be  scene  to  what 
manner  of  grantees  the  attomement  is  good.  Regularly  the 
attomement  must  be  according  to  the  grant,  either  expressly  or 
impliedly.     Of  the  first  Littleton  hath  here  spoken. 

IS*  Impliedly,  as  if  a  reversion  be  granted  to  two  by  r3  lOTI 
deed,  ana  the  lessee  attome  to  one  of  them  according  I     »    *J 

397.  b.  996.  a.)    iQ  the  grant,  this  attomement  is  good,  but  not  to  vest 

the  reversion  only  in  him  to  whom  attomement  is  made ;  but  it 
shall  enure  to  both  the  grantees,  for  that  is  according  to  the 
grant,  and  for  that  it  cannot  vest  the  reversion  only  in  him  to 
whom  the  attomement  is  made.  ,  And  so  it  is  if  one  grantee 
dieth,  the  attomement  to  the  survivor  is  good. 

If  the  lord  grant  by  deed  his  aeiffniorie  to  A.  for  life,  the 
remainder  to  B,  in  fee,  A.  dieth,  and  then  the  tenant  attorne 
to  £,  this  attomement  is  void,  because  it  is  not  according  to 
the  grant;  for  then  B,  should  have  a  remainder  without  any 
particular  estate. 

If  a  reversion  be  granted  to  a  man  and  a  woman,  they  are 
to  have  moities  in  law ;  but  if  they  entermarrie  and  then  at- 

(Am  18-  b)     tomement  is  had,  they  shall  have  no  moities  (and  yet  by  the 

^  ^'    '     purport  of  the  grant  they  are  to  have  moities),  because  it  is  by 

act  in  law. 

a  R.  a.  tit.  If  a  feme  grant  a  reversion  to  a  man  in  fee,  and  marry  with 

Attornement,  8.  the  grantee,  the  lessee  attorae  to  die  husband,  this  is  a  good 

HeJiiig's  ewe    *ttora«ment  in  law  to  the  husband. 

'  If  a  reversion  be  spranted  by  deed  to  the  use  of/.  &.  and  the 
lessee  hearing  the  &ed  read,  or  having  notice  of  the  contents 
thereof  attorae  to  cesfy  qwe  uie,  this  is  an  implied  attomement 
to  the  grantee. 

If  a  reversion  be  granted  for  life,  the  remabder  in  taile,  the  re- 
mainder in  fee,  the  attomement  to  the  grantee  for  life  shsJl  enure 

^Ant  aift  b       ^  ^^°^  ^  ^^  reminder,  to  vest  the  remaifider  in  them. 

319.  b.    6  Rep.  63.    5  Rep.    Ford's  case.    1  Roll.  Abr.  419.    3  Leo.  17.    4  Leo.  93.) 

And  in  thooe  cases  if  the  tenant  should  say,  that  I  dpe  attome 
to  the  grantee  for  life,  but  that  it  shall  not  benefit  any  of  them  in 

remainder 


Tookct's 
ubi  supra. 
11  H.  7.  19. 

90  H.  6.  7. 
(Ant  998.  a.) 


Tooker's  case, 
ubi  supra.     PI. 


(Mo.  91.  con. 
1  Leo.  58.) 


Temps  £.  1. 
Attorn.  99. 
18  !E.  4. 7. 
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remamder  after  his  death,  yet  the  attornement  is  good  to  them 

all ;  for  having  attorned  to  the  tenant  for  life,  the  law  (which  he 

cannot  controll)  doth  vest  all  the  remainder. '  And  of  this  more 

shall  be  said  hereaflet*  in  this  chapter. 

Littleton  here  putteth  five  examples  of  an  expresse  attorn^ 

ment,  but  of  them  the  last  is  the  best,  because  the  eare  is  not 

only  a  witnesse  of  the  words,  but  the  eye  of  the  delivery  of  the 

penny,  &c.  and  so  there  is  dictum  tt  Jiuctum,     And  any  other 

wordys  which  import  an  agreement  or  assent  to  the  grant,  doe 

amount  to  an  attornement.     And  albeit  these  five  expresse  at- 

tomements  be  all  set  down  by  Littleton,  to  be  made  to  the 

person  of  the  grantee  [&],  yet  an  attornement  in  the  absence  of  [6]  Lib.  a. 

the  grantee  is  sufficient ;  ror  if  he  doth  agree  to  the  grant  either  fol.  68, 69. 

in  his  presence  or  in  his  absence,  it  is  sufficient.  Tl?iH*  «'  ^' 

^  '  a8  H.  8.  tit. 

Attomcincnt,  Br.  40.  (10  Eep.  53.  Cro.  Car.  440.    1  Roll.  Abr.  300.  Djer^agS.  a.) 


Sect.  552. 

^  LSOy  if  the  lord  grant  the  service  of  fus  tenant  to  one  man,  and 
after  by  his  deed  bearing  a  later  date  liee  grafU  the  saine  services  to 
another,  and  the  tenant  attome  to  the  second  grantee  y  now  the*  said  grantee 
hath  the  services-^  and  albeit  afterwards  the  tenant  will  attome  to  the  first 
grantee,  this  is  clearely  void,  o^c. 

XJ  £  R  £  it  is  to  be  observed,  that  Littleton  expresseth  not  what 
estate  is  granted,  and  very  materially;  for  if  the  former 
grant  were  in  fee,  and  the  latter  grant  were  for  life,  and  the  (Cro.  Car.  984. 
tenant  doth  first  attome  to  the  second  srantee,  he  cannot  afler  1  Roil.  Abr.500. 
attome  to  the  first  grantee  to  make  the  fee  simple  passe,  for  that  ^°*'  *9^-*-) 
should  not  be  according  to  the  grant ;  but  in  that  case  the  at- 
tornement to  the  first  is  countermanded.     And  so  it  is  if  a  re- 
version expectant  upon  an  estate  for  life  be  granted  to  another 
in  fee,  and  after  the  grantor  before  attornement  confirme  the  • 

estate  of  the  lessee  in  taile,  the  attornement  to  the  grantee  for 
the  fee  simple  is  void. 

In  the  same  manner,  if  a  reversioh  upon  an  estate  for  yeeres 
be  granted  in  fee,  and  the  lessor  eonfirme  the  estate  of  the  lessee 
for  life,  he  cannot  aflerwards  attome. 

PIOTI     •^  I^a  f^^n^e  sole  maketh  a  lease  for  life  or  yeares,  n  H.  7. 19. 
u    J  reserving  a  rent,  and  granleth  the  reversion  in  fee,  and  •,?"  *• 
taketh  husband,  this  is  a  couhtermand  of  the  attorne-  ^  *  "*^™* 
ment. 

Where  our  author  putteth  his  case  of  the  whole  reversion,  if 
two  coparceners  bee  of  a  reversion,  and  one  of  them  fftanteth 
her  moity  by  fine,  the  conusee  shall  have  a  quid  juris  cunnai  for 
the  moitie.  J-  3  Eli*- 

Bendloes. 
Hemling's  case,  obi  supra,    (i  HolL  Abr.  999.) 

If  in  the  case  that  our  author  here  putteth  of  severall  grantees,  1 1  H«  7*  is. 
if  the  tenant  attome  to  both  of  them,  the  attornement  is  void, 
because  it  is  not  according  to  the  grant.  If  a  reversion  be  granted 

for 

*  said'-'4econdy  L.  and  M*  and  Roh. 
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for  life,  and  after  it  is  graated  to  the  same  grantee  for  yeares, 
and  the  lessee  attorneth  to  both  grants,  it  is  voide  for  the  tncer- 
taintie;  d  muUh  fortiori^  if  the  lord  by  one  deed  grant  hb 
seigniorie  to  /.  bishop  of  London  and  to  his  heires,  and  by  an- 
other deed  to  /.  bishop  of  London  and  to  his  successors,  and  the 
(Ant.  igo.  a.  tenant  attorne  to  both  grants,  the  attornement  is  void ;  for  albeit 
Mo.  84.)  ^1^^  grantee  be  but  one,  yet  he  hath  severall  capacities,  and 

the  grants  are  severall,  and  the  attornement  is  not  according  to 
either  of  the  grants. 

But  if  A.  grant  the  reversion  of  Black' Acre  or  White- Acre^ 
and  the  lessee  attorne  to  the  grant,  and  afler  the  grantee  maketh 
his  election,  tliis  attornement  is  good ;  for  albeit  the  state  was 
incertaine,  yet  he  attorned  to  the  grant  in  such  sort  as  it  was 
made :  and  so  note  a  diversity  between  one  grant  and  severall 
grants,  and  observe  in  this  case  an  attornement  good  in  expecta- 
tion, and  yet  nothing  passed  at  the  time  of  the  attornement  but 
by  the  election  subsequent. 


Sect.  553. 

A  L'SOfif  a  man  be  seised  of  a  manner ^  which  mannor  is  parcell  in 
demesney  and  parcell  in  service,  if  hee  will  alien  thi^  mannor  to  another, 
it  behoaveth  that  by  force  of  the  alienation^  all  the  tenants  which  hold  of 
the  alienor  as  of  his  mannor  *  doe  attorne  to  tlie  alienee ,  or  otherwise  the 
services  remaine  continually  in  the  alienor,  saving  the  tenants  at  willfi 
for  it  tieedeth  not  that  tenants  at  will  doe  attorne  upon  such  alienation,  8^c. 
(car  il  ne  besoigne  que  tenants  a  volunt  attument  sur  tiel  alienation, 
&c.  t) 

Temps £.  9.  U  £  RE  it  is  to  bee  observed,  that  when  a  man  maketh  a 

Attornement.  feo£Pment  of  a  mannor,  the  services  doe  not  passe,  but  re- 

48  £.  3. 15.  maine  in  the  feoffor  untill  the  freeholders  doe  attorne ;  and  when 

(Sid.  310.  313-  tji^y  ^QQ  attorne,  the  attornement  shall  have  relation  to  some 

>Uu  a63  a  purpose,  and  not  to  other.  For  albeit  the  attornement  bee  made 

}>08t.  341.  a^  many  yeares  after  the  feoffment,  yet  it  shall  have  relation  to 

3  Rep.  39.  make  it  passe  out  of  the  feoffor  ab  initio  even  by  the  liverie  upon 

1U0.908.)  the  feomnent,  but  not  to  charge  the  tenants  with  any  meane 

arrerages,  or  for  waste  in  the  meane  time,  or  the  like, 

(a  Roll.  Abr.  ^^  ^  reversion  of  land  bee  granted  to  an  alien  by  deed,  and 

394*  395*    Plo-  before  attornement  the  alien  is  made  denizen,  and  tnen  the  at- 

489.  b.  483<  ^  tom^nent  is  made,  the  king,  upon  office  found,  shall  have  the 

Ant.  970.  b.  iimc[ .  for  as  to  the  estate  betweene  the  parties,  it  passeth  by  the 


coram  rege.    Sussex  in  Thesaur. 


If 


*  Sfc,  added  in  L.  and  M.  and  Roh.  passont  al  aliene  per   force  de  tiel 

t  SfC.  added  in  L.  and  M.  and  Roh.  alienation,  added  in  L.  and  M.  and 

X  pur  ceo  que  mesmes  les  terres  et  Roh^  and  in  MSS, 
tenements  que  ils  teignont  a  volunte 

(1)  Here  the  fee  is  supposed  to  vest  immediately  in  the  grantee :  but  when 
an  estate  is  granted  upon  a  condition  precedent,  the  estate  does  not  vest, 

even 
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If  a  man  plead  a  feoifinent  of  a  maimor,  hee  need  not  plead 
an  attornement  of  the  tenants ;  but  (if  it  be  materiall)  it  must 
be  denied  or  pleaded  of  the  other  side. 

And  upon  consideration  had  of  all  the  bookes  touching  this  ai  £.  3. 47. 
point,  whether  the  services  of  the  freeholders  doe  passe  wherein  34  E.  3-  Dooble 
there  have  been  three  several!  opinions,  viz.  some  have  holden  ^1^  ^^'  ^  ^ 
that  the  services  doe  passe  in  the  right  by  the  livery  as  parcell  of  J3  Am^  f*  20. 
the  mannor,  but  not  to  avow  without  attornement,  as  in  the  case  30  £.  3. 
of  the  fine.    And  others  have  holden,  that  they  both  passe  in  ^9  £•  3- 
right  and  in  possession  to  distreine  without  attornement.     And  *^  ^3-  Per 
the  third  opinion  is,  that  in  this  case  the  said  services  passe  alS. 4.'7!b'^^ 
neither  in  possession  nor  in  right,  but  untill  attornement  19  H.  4.  * 

[3 1 17|  ^^  remaine  continually  in  the  aUenor,  as  Littleton  here  so  H.  6. 7. 
a.  J  ^o^^ct^'    And  so  it  was  resolved  Pasch.  15  Eliz,  be-  35^-  ®- 
tweene^rof^r^cA  and  J?anoe//,according  to  tiie  opinion  ?«h%^?'4 
of  our  author.    And  I  never  yet  knew  any  of  Littleton'u  cases  i  h.  7. 31.  * 
(albeit  I  have  knowne  many  of  them)  to  be  brought  in  question,  4  K  6.  Attome- 

but  in  the  end  the  judges  concurred  with  our  author.  ment,  Br.  30. 

^  ^  Vid.Hill. 

14  £liz.  Rot.  508.  in  Commimi  Boiioo. 

And  where  our  author  speaketh  of  the  attornement  of  the  free-  9  £.  9.  tit.  At- 
holders,  if  the  lord  make  a  lease  for  yeares  or  for  life  of  a  man-  toTOeinent,j8.b. 
nor,  and  the  freeholders  attome  to  the  lessee,  if  after  the  rever-  J?  e,  ^^^f '^^ 
sion  of  the  mannor  be  granted,  the  attornement  of  the  lessee  ^  h.  5;ia/ k  * 
for  yeares  or  life  shall  binde  the  freeliolders :  for  by  their  former  Vid.  Lit.  Sect 
attornement  they  have  put  the  attornement  into  the  mouth  of  649  &  650* 
the  lessee. 

**  Saving  the  tenants  at  wll^  S^c."  Here  is  implied  tenant  at  will 
or  by  copie  of  court  roll  according  to  the  custom  of  the  mannor, 
so  as  the  freehold  and  inheritance  both  of  lands  in  the  hands  of 
tenant  at  will  by  the  common  law  or  by  custome  shall  passe  both 
in  right  and  in  possession  wiUiout  any  attornement  (1 ). 


Sect.  554. 

yd  LSO,  if  there  bee  lord  and  tenant,  and  the  tenant  letteth  the  land  to 
another  for  term  of  life,  or  giveth  the  land  in  taile  saving  the  fever* 
sion  to  himself e,  S^c.  if  the  lord  in  such  case  grant  his  seigniory  to  another, 
it  behoveth  that  hee  in  the  reversion  attome  to  the  grantee,  and  not  the 
tenant  for  terme  of  life,  or  the  tenant  in  taile,  because  that  in  this  case  he 
in  the  reversion  is  tenajtt  to  the  lord,  and  not  the  tenant  for  terme  of  life, 
nor  the  tenant  in  taile.  .    . 

FOR 


even  by  way  of  relation,  till  the  performance  of  the  condition.    PI.  482.  b. — 
[Note  373.] 

(1)  For  the  difference  between  seisin  and  attornment,  See  Brediman's  case, 
6  Rqp.  56.  b. 

Vol.  II.  L  l 
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(8  Rep.  49.)        jP  O  R  it  is  a  maxime  in  law,  dmt  no  man  shall  attorne  lo  907 

srant  of  any  seigniorie,  rent  service,  reversion  or  reipainder, 
but  ne  tliat  is  immediatelj  privie  to  the  grantor ;  and  because 
in  this  case  there  is  no  privitie  betweene  the  lord  and  the  tenant 
for  life,  or  donee  in  taile,  but  only  betweene  the  lord  and  him  in 
the  reversion ;  for  in  this  case  the  attomement  of  him  in  the 
reversion  only  is  good. 

**  Saving  the  reversion  to  hitnseififf  4'C."  That  is  to  say»  witl^- 
out  limitation  of  any  remainder  over ;  and  this  is  but  to  make 
his  opmion  plaine  as  to  the  point  that  he  putteth  it.       ^ 


Sect.  555. 

TN  the  same  manner  is  it  where  there  are  lord,  mesne  and  tenant,  •  if 

the  lard  will  grant  the  services  of  the  mesne,  albeit  hee  maketh  no 

merit  ion  in  his  grant  of  the  mesne^  yet  the  mesne  ought  to  attorne, 

f  A'c.  and  not  the  tenant  peravaile,  S^c.  ts^for  that  the  mesne  is  j  31171 

tenant  unto  him,  ^c.  L  b.  J 


This  standeth  upon  the  same  reason  that  the  next  precedent 
cas^  did. 


Sect.  556. 

D  UT otherwise  it  is  where  certaine  land  is  charged  with  a  rent^charge 
or  rent  secke;  for  in  such  case  if  he  which  hath  the  rent-charge 
grant  this  to  atwther,  it  behooveth  that  the  tenant  of  the  freehold  attorn  to 
the  grantee,  for  tliat  the  freehold  is  charged  with  the  refit,  Sfc,  And  in  a 
rent-charge,  no  avoume  ought  to  be  made  upon  any  person  for  the  distresse 
taken,  Sfc.  but  hee  shall  avow  the  prisel  to  bee  good  and  rightjidl,  as  in 
lands  or  tenements  so  charged  with  his  distresse,  t^c. 

(6  Rep.  59.  a-)   TT  E  R  £  IS  to  be  observed  a  diversitie  betweene  a  rent  service 

and  a  rent  charge,  or  a  rent  secke ;  for  as  to  the  rent  ser- 
vice, no  man  (as  haUi  beene  said)  can  attorne,  but  he  that  is 

ai  H.  $.  9.  b.      privie ;  so  in  case  of  a  rent  charge,  it  behooveth  that  the  tenant 

of  the  freehold  doth  attorne  to  Uie  grantee,  without  respect  of 

(3  Rep.  9^.)      any  privitie.     And  therefore  the  disseisor  onely,  in  the  case  of 

a  ^rant  of  a  rent  charge,  shall  attorne,  because  he  is  (as  LitUeton 
saith)  tenant  of  the  toehold ;  but  in  case  of  a  grant  of  a  rent 
service,  the  attomement  of  a  disseisee  sufficeth. 

(6  Rep.  39.  a.)       If  there  be  lord  and  tenant  by  homage,  fealtie,  and  rent,  the 

tenant  is  disseised,  the  lord  ^anteth  the  rent  to  another,  the  dis* 
seisee  attometh,  this  is  voia :  but  if  he  had  granted  over  his 
whole  seigniorie,  the  attornment  had  been  good ;  and  the  reason 

of 

*  if"- and,  L.  and  M.  and  Roh.  f  Sfc,  not  in  L.  and  M.  or  Roh. 
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of  this  diversitie  is  here  given  by  our  authoi^  for  that  when  the 
rent  was  eranted  onely,  it  passed  as  a  rent  secke*  and  conse- 
quently tne  disseisor  oeing  terre-tenant,  must  attome.  But 
when  die  seigniorie  is  granted,  then  the  disseisee  in  respect  of 
the  privitie  may  attome. 

"  It  behovdh  that  the  tenant  of  the  freehold^  ^c,"  And  there- 
fore if  the  tenant  of  the  land  charged  with  a  rent  charge  or 
a  rent  secke  make  a  lease  for  life,  and  he  that  hath  the  rent 
charge  or  rent  secke  granteth  it  over,  the  tenant  for  life  shall 
attome,  for  he  is  tenant  of  the  freehold,  according  to  the 
expresse  saying  of  our  author,  and  (as  hath  beene  said)  there 
needeth  no  privitie. 

And  it  was  holden  by  Dyer  chiefe  justice  of  the  court  of  com-  (i  Leon.  965.  k.) 
mon  pleas,  and  Motcfuon  justice,  in  the  argument  of  ^mcaftruf^'s 
case  abovesaid,  and  not  denied,  that  if  he  that  hath  a  rent  charge 
granteth  it  over  for  life,  and  the  tenant  of  the  land  attome  there- 
unto, and  after  he  granteth  the  reversion  of  the  rent  charge,  that 
the  grantee  for  life  may  attome  alone;  and  that  these  words  of 
Lmkton  are  to  be  understood  when  a  rent  charge  or  rent  seckb 
IS  granted  in  possession;  and  therewith  agreeth  46  E.  3,  where 
it  appeareth,  that  the  atiid  juris  clamaty  in  that  case,  did  lie 
Bgainst  the' grantee  for  ufe. 

A  man  maketh  a  lease  for  life,  and  after  grants  to  il.  a  rent  4fiZ.  3.  vj. 
charge  out  of  the  reve^on,  A.  granteth  the  rent  over,  he  in  the  a  H.  6. 9. 
reversion  must  attome,  and  not  the  tenant  of  the  freehold,  for  ^'-  ^  ^***' 
that  the  freehold  is  not  charged  with  the  rent ;  for  a  release  ^^     **^* 
made  to  him  by  the  grantee  doth  not  extinguish  the  rent.  And 
Littleton  is  to  be  understood,  that  the  tenant  of  the  freehold 
must  atturae  when  the  freehold  is  charged. 

[3 1 271      •^  '^^4'  *^  «  rent-charge  no  av&eorie  ought  to  be  made 
^    J  tfpan  onyvertony  S^c'*   TniB  is  the  reason  that  Littleton 
^ivetfa  ofthe  difference  betweene  the  rent  service  and 
die  rent  charge.    Now  it  may  bee  said,  that  this  reason  is  taken 
awi^  by  the  statute  of  a  1  H.  8,  for  by  that  statute  the  lord  needs  a  1 H.  8.  cap.  19. 
not  avow  for  any  rent  or  service  upon  any  person  in  certiune :   ▼»d«S««t.464, 
snd  tlien  by  LUtieton^s  reason  there  needeth  no  privitie  to  the 
attoniement  of  a  seigniorie ;  for  (say  they)  cessante  cqmsA  vel 
rtxtiofie  legis,  cessat  kxy  as  at  the  common  law  no  aid  was  grant- 
able  of  a  stranger  to  an  avowrie ;  because  the  avowrie  was  made 
of  a  certaine  person :  but  now  the  avowrie  being  made  by  the 
iaid  act  of  SI  H.  8,  upon  no  person,  therefore  the  reason  of  the  37 IL  8. 4.  b. 
law  being  changed,  the  law  itselfe  is  also  changed ;  and  conse-  C^^  ^*^  ^& 
quently  in  an  avowrie  according  to  that  act,  aid  shall  be  granted  ^^  '^ 
of  any  man,  and  the  Hke  in  many  other  cases ;  whtdi  case  is 
granted  to  be  good  law :  but  albeit  the  lord  (as  hath  beene  said) 
may  take  benefit  of  the  statute,  yet  may  he  avow  still  at  his 
election  upon  the  person  of  his  tenant.    And  albeit  Uie  manner 
of  Ae  avowrie  be  altered,  yet  the  privitie  (which  is  tlie  true  cause 
of  the  said  difference)  remaineth  still  as  to  an  attomement. 

«  Rent  charge^  4-c."  It  Is  to  be  observed,  to  what  kinde  of 
inheritances  being  granted,  an  attomement  is  requisite.  And  in 
this  chapter  LittUton  speaketh  of  five.  First,  of  a  seigniorie, 
rent  service,  &c.  Secondly,  of  a  rent  charge.  Thirdly,  of  a 
rent  secke.  And  hereafter  in  this  chapter  of  two  more,  viz.  of  at  H.  7.  i. 
%  reversion  and  remainder  of  lands;  for  the  tenant  shall  never  (1  BaH.  Abr. 

L  L  a  need  *9«» «93) 
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need  to  attorne  but  where  there  is  tenure,  attendance,  remainder, 
1  H.  5. 1.  or  payment  of  a  rent  out  of  land.    And  therefore  if  an  annuitie, 

37  Ass.  14.  common  of  pasture,  commob  of  estovers,  or  the  like,  be  granted 

ai  H  8  tit^  ^^^  ^'^®  ^^  yeares,  &c.  the  reversion  may  be  granted  without  any 
Attoraement,  attomement ;  and  albeit  sometimes  in  some  of  these  cases,  or  the 
Br.  59.  like,.4m  attomement  be  pleaded,  yet  it  is  surplusage,  and  more 

<A]it  903.  b.)      than  needeth,  because  m  none  of  them  there  is  any  tenure, 

attendance,  remainder,  or  payment  out  of  land. 


Sect.  557. 

j^  LSOf  if  there  be  lord  and  tenant ^  and  the  tenant  letteth  his  tenement 
to  another  for  terme  of  life,  the  remainder  to  another  in  fee,  and 
after  the  lord  grant  the  services  to  anotlier,  S^c.  and  tJie  tenant  for  life 
attorne,  this  is  good  enough,  for  that  the  tenant  for  life  is  tenant  in  tnis 
case  to  the  lord,  i^c.  ana  he  tit  the  remainder  cannot  be  said  to  be  tenant 
to  the  lord,  as  to  this  intent,  untill  after  the  death  of  the  tenant  for  life: 
yet  in  this  case  ifhee  in  the  remainder  dieth  without  heire,  the  lord  snail 
have  the  remainder  by  way  of  escheat,  because  that  albeit  the  lord  in  such 
case  ought  to  avow  upon  the  tenant  for  life  (pur  ceo  que  cement  que  le 
seignior  en  tiel  cas*  covient  d'avower  sur  le  tenant  a  terme  de  vie),  6fc, 
yet  the  whole  entire  tenement,  as  to  all  the  estates  of  the  freehold  or 
of  fee  simple,  or  otherwise,  ^c.  in  such  case  are  together  holden  of  the 
lord,  i^c. 

^^  t  But  not  to  make  avowrie  upon  than  all  together,     M.  PSISTI 

3H.6:  Lb.  J 

16  E.  3.  ''  j^ND  the  tenant  for  life  attorne,  ^*'    For  he  that  is  (as 

Attorn.  10.  hath  beene  said)  privie  and  immediately  tenant  to  the 

^i^^^'  lord  must  attorne ;  and  that  is  in  this  case  the  tenant  for  life : 

9  E.  3.  ^^^  ^  ^^  ^^^  Other  side  if  a  seigniorie  be  granted  to  one  for  life, 

tit.  Attorn.  18.  ^e  remainder  to  another  in  fee,  the  attomement  to  the  tenant 

18  £.  4.  7*  for  life  is  an  attomement  to  the  remainder  also ;  unlesse  it  be 

Temps  £.  1 .  that  (A)  thev  in  the  remainder  ought  to  have  acquitall,  or  other 

VidcSect  680  P"^*^®^®  (whereof  they  should  be  prejudiced) ;  and  then  albeit 

(3  Rep.  66.    '  ^^  attomement  be  had  to  the  tenant  for  life,  and  he  acknowledge 

Ant.  310.  a.  the  acquitall,  &c.  vet  after  his  decease,  he  in  the  remainder  shdl 

Post.  3SO.  b.)  not  distreyne  untill  he  acknowledge  the  acquitall,  notwithstand- 
ing the  attomement  (B)  of  the  tenant  for  life. 

<9Bep.  134.  b.        "  Shall  have  the  remainder  by  toay  of  escheat.**    For  the  re- 
Ant  1180.  a.)      mainder  is  holden  of  the  lord,  but  not  immediately  holden ;  and 

in  this  case,  by  the  escheat  of  the  remainder  the  seigniorie  is 
extinct ;  for  tne  fee  simple  of  the  seigniorie  being  extinct,  there 
cannot  remaine  a  particular  estate  for  life  Uiereof,  in  respect  of 

the 

*  covient  d'avower-^'avowera,  L.        f  This  paragraph  not  in  L.  and  M. 
and  M.  and  Roh.  or  Roh. 

(A)  Htre  it  $eem  the  text  ghculd  be  undenUntd  at  if  lord  Ccke  had  taid  *'  unless  it  bo 
that  they  who  attorned,  &c."  instead  cf  "  unless  it  be  that  the  j  in  the  renudnder,  &c," 
.Sf«  'ULr.  Ritto'i  Intr.  p.  lao. 

(  b)  Here  **  o( "  teenu  printed  by  mistahe  irutead  if  "  to." 
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the  tenure  and  attendance  over;  and  of  this  opinion  is  Lt^  3  H.  6.  i.   Old 

ileton  [a]  himselfe  in  our  bookes.     But  otherwise  it  is  of  a  rent  Tenures,  107. 

charge  in  fee ;  for  if  that  be  granted  for  life,  and  after  he  in  the  \f^,  t^\' 
reversion  purchase  the  land,  so  as  the  reversion  of  the  rent  charge  ' 

is  extinct,  yet  the  grantee  for  life  shall  enjoy  the  rent  during  his 
life,  for  there  is  no  tenure  or  attendance  in  this  case. 

*'  But  iwt  to  make  avotorie.*'    This  is  added  to  Littieton,  but  M.  3  H..6. 1* 
it  is  consonant  to  law,  and  the  authoritie  truly  cited. 


Sect.  558. 

yf  LSO,  if  there  be  lord  and  tenant,  and  the  tenant  letteth  the  tene^ 
■"  ments  to  a  woman  for  life,  the  remainder  over  in  fee,  and  the  womaw 
taketh  htuband,  and  after  the  lord  grant  the  services,  S^c.  to  the  husband 
and  his  heires ;  in  this  case  the  service  is  put  in  suspence  during  the  cover^ 
ture.  But  if  the  wife  die  living  the  husband,  the  husband  and  his  heires 
shall  have  tne  rent  of  them  in  the  remainder,  Sjc.  And  in  this  case  there 
needeth  no  attornement  by  parol,  if c.  fair  that  the  husband  which  ought  to 
attome  accepted  the  deed  of  grant  of  the  services,  ^x.  the  which  acceptance 
is  an  attornement  in  the  law. 

*  nnHE  tohich  acceptance  is  an  attornment  in  the  law,  Sf^c"  3  E.  3. 4«. 
Littleton  having  spoken  (as  hath  beene  said)  of  attome-  >5E.  3.  At- 
ments  in  deed ,  or  expresse,  now  cometh  to  speake  of  attornements  (e'l^^  63.  ^ ' " 
in  law,  or  implied;  and  having  before  set  downe  five  expresse  at-  9  Rep.  85. 
tomements  in  deed,  doth  in  this  chapter  enumerate  seven  attome-  a  Roll.  Abr. 
ments  in  law.    Here  it  is  to  be  understood,  that  the  expresse  at-  4^-) 

toroement  of  the  husband  will  binde  the  wife  after  Uie  ^  j:^^ 

[i31S7|  *^  coverture,  and  in  as  much  as  this  acceptance  d[  ii'e.4.'^ 
J  ^^  grant  is  an  attornement  in  law,  without  a  word  of  (1  RolL  Abr. 
attornement  the  seigniorie  shall  passe.    And  this  is  the  20$-) 
first  example  that  Littleton  putteth  of  an  attomement  in  law,  ^^"*' JJ^^v  ^ 
which  amounteth  to  an  expresse  attornement,  for  that  it  is  an  ^^  '  ^    '^ 
agreement  to  the  gsant. 

If  the  lord  grant  his  seigniorie  to  the  tenant  of  the  land,  and 
to  a  stranger,  and  the  tenant  accept  the  deed,  this  acceptance  is 
a  good  attornement  to  extinguish  the  one  moitie,  and  to  vest 
the  other  moitie  in  the  grantee,  as  hath  beene  said. 


Sect.  559- 

TN  the  same  manner  is  it,  if  there  be  lord  and  tenant,  and  tlte  tenant 

taketh  wife,  andafter  the  lord  grant  (A)  his  services  to  the  wife  and 

(B)  his  heires  (et  puis  le  seignior  eranta  les  services  a  la  feme  et  ses 

heires),  and  the  husband  accepteth  the  deed;  in  this  case  after  the  death  of 

the  husband  the  wife  and  her  heires  shall  have  the  services,  S^c.  for  by  the 

acceptance 

■    (A)  « the  terrices/'  and  not  '*  his  serrices/'  would  be  the  literal  tranUatien  of  the 
original  text.    See  Mr»  Bitto*s  Intr,  p.  1 13. 
(B)  Here  "  hit"  $eem  printed  hy  mistake  imtead  of  "  her."    See  Mr,  RiUo'i  Intr%  p.  1 12. 

X  L  3 
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acceptance  of  the  deed  hy  the  husband  (per  le  acceptance  %  del  fait  per 
le  baron),  uiis  is  a  gooa  attornement,  6fc.  albeit  during  the  coverture  the 
services  shatt  be  put  in  suspenccy  Ifc, 

<i  RoO.  Aiir.  rj  ERE  is  the  second  example  that  IMeton  putteth  of  an 
93S>9S9>940.)    '^  attornement  in  law,  and  standeth  upon  the  former  reason. 

rint.  148.  Ik)  **  Shall  be  put  in  suspense'*  S\Jsoea[kce  cammed  of  suspendeo^ 
li^f:  ^^'^  ^  and  in  legaU  understanding  is  talcen  when  a  seigniorie,  rent, 
^  '    profit  apprender,  &c.  by  reason  of  unitie  of  possession  of  the 

seignione,  rent,  &c.  and  of -the  land  out  of  which  they  issue,  are 
not  in  esse  for  a  time,  et  tunc  dormumt^  but  mi^  be  reviTed  or 
awaked.  And  they  are  said  to  be  extinguished  when  thej  aie 
cone  for  ever,  et  tunc  morhintur,  and  can  never  be  revived;  that 
IS,  when  one  man  hath  as  high  and  perdurable  an  estate  in  the 
one  as  in  the  other. 


Sect  560. 

ALSOy  if  there  be  lord  and  tenant,  and  the  tenant  grant  the  tenements 
'^  to  a  man  for  terme  of  his  lifsj  the  remainder  to  another  in  fee,  if  the 
lord  grant  the  services  to  the  tenant  for  life  *  in  fee,  in  this  case  the  tenant 
for  terme  of  life  hath  a  fee  in  the  services;  out  the  services  are  put  in 
suspence  during  his  life.  But  the  heires  of  the  tenant  for  life  shall  have 
the  services  ajter  his  decease  (Mes  les  heires  4.  le  tenant  a  terme  de  vie 
averont  les  services  apres  f  son  decease),  ^c.  %  And  in  this  case  there 
needeth  no  attornement  (£t  en  cest  cas  il  ne  besoigne  §  attornement) ; 
for  by  the  acceptance  of  the  deed  by  him  which  ougik  to  attome,  S^c.  this 
is  an  attornement  of  it  self e^. 

U  E  R  E  is  the  third  case  that  Littleton  putteth  of  an  attome- 
ment  in  law.  And  it  is  to  bee  observed,  that  albeit  a  grant, 
as  hath  beene  said,  may  enure  by  way  of  release,  and  a  release  to 
the  tenant  for  life  doth  workean  absolute  extineuuhment,  whereof 
hee  in  the  remainder  shall  take  benefit,  yet  Uie  law  shall  never 
make  any  construction  against  the  purport  of  the  grant  to  the 
prejudice  of  any,  or  against  the  meaning  of  the  parties 
ast^  here  it  should;  for  if  by  construction  it  should  n3137| 
enure  to  a  release,  the  heires  of  tlie  tenant  for  life  should  I  k  J 
be  disherited  of  the  rent ;  and  therefore  Littleton  here 
saith,  that  the  heires  of  the  grantee  shall  have  the  seigniorie 
afVer  his  death.  And  here  is  an  attornement  in  law  to  a  grant 
suspended  that  cannot  take  efiect  in  the  grantee  so  lone  as  he 
liveth,  but  shall  take  effect  in  his  heires  by  descent ;  for  the 
inheritance  of  the  sei^iorie  was  in  die  tenant  for  life^  and  the 
suspension  onely  dunng  his  life. 

Sect 

Idel  fait  per  not  in  L.  and  M.  or        t  son  not  in  L.  and  M,  or  Roh. 
X  ^€.  not  in  L.  and  M.  or  Rdi. 
*  in  fee  not  in  L.  and  M.  or  Roh.  §  ascun  added  in  L,  and  Mm  and 

\.  le  tenant  a  terme  de  vie^  not  in    Roh. 
L,  and  M*  or  Roh.  ||  ^p.  added  m  L.  and  M.  and  Roh. 


(Siderf.  95.) 
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Sect.  561.  (Ant.Q79. 

^  UT  where  the  terutnt  hath  as  great  and  as  high  estate  in  the  tenemetds 
as  the  lord  hath  in  the  seigniory ;  in  such  case,  if  the  lord  grant  the 
services  to  the  tenant  in  fee,  this  shall  enure  by  tcay  of  extinguishment. 
Causa  patet 

pj  E  R  E  Littleton  intendeth  not  onelv  as  great  and  high  an 
estate,  but  as  perdurable  also,  as  hath  ^ene  said ;  for  a 
disseisor  or  tenant  in  fee  upon  condition  hath  as  high  and  great 
an  estate,  but  not  so  perdurable  an  estate,  as  shall  make  an 
extinguishment. 


Sect.  562. 

A  LSO,if  there  bee  lord  and  tenant y  and  the  tenant  maketh  a  hose  to 
a  man  for  terme  of  his  life,  saving  the  reversion  to  himself e,  if  the 
lord  grant  the  seigniory  to  tenant  for  life  in  fee ;  in  this  case  it  behoveih 
that  he  in  the  reversion  must  attome  to  the  tenant  for  life  by  force  oftM^ 
grant,  or  otherwise  the  grant  is  voidejfor  that  he  in  the  reversion  is  tenant 
to  the  lord,  S^c. 

*  Tet  hee  shall  not  hold  of  the  tenant  for  life  during  his  life.    Causa 
paiet,  &c. 

XJ  E  R  £  in  this  case  he  in  the  reversion  of  the  tenancy  must 
attome,  because  he  is  the  tenant  to  the  lord ;  and  yet  the 
seigniorie  shidl  be  suspended  during  the  life  of  the  grantee,  be- 
cause hee  hath  an  estate  for  life  in  the  tenancie,  but  his  heires 
shall  enjoy  the  seigniorie  by  discent. 

P14ri      ''  Yet  hee  shall  not  t3-  holdf  Sfc"  This  is  added,  and 
^  'I  not  in  the  originall,  and  is  against  law,  and  therefore 
to  be  rejected. 

''  Tenaftt  to  the  lord,  SfcJ*  Here  is  to  bee  understood  a  direr- 
sity  when  the  whole  estate  in  the  seigniory  is  suspended,  and  when 
but  part  of  the  estate  in  the  seigniory  is  suspended.    And  in  this 
case  the  seigniorie  is  suspended  but  for  terme  of  life;  [a]  and  [aj34As8.p.is. 
therefore  as  to  all  things  concerning  the  right  it  hath  his  being ; 
but  as  to  the  possession  during  the  particular  estate  the  grantee 
shall  take  no  benefit  of  it ;  therefore  during  that  time  he  sliall 
have  no  rent,  service,  wardship,  releefe,  herriot,  or  the  like,  be- 
cause these  belong  to  the  possessioi^:  but  if  the  tenant  dieth  with-  i5  E.  3.  tit 
out  heire,  the  tenancie  shall  escheat  unto  the  ^antee,  for  that  is  Voucher,  88. 
in  the  right;  and  yet  when  the  seigniorie  is  revived  by  the  death  of 

the 

*  This  paragraph  not  in  L.  and  M.  or  Roh. 

L  L  4 
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the  tenant,  there  shall  be  wardship :  as  if  the  tenant  marry  with 

the  seignioresse  and  dieth,  his  heire  within  age,  the  wife  shall 

have  the  wardship  of  the  heire;    Also  in  the  case  that  Littleton 

here  putteth,  albeit  the  seigniorie  be  suspended  but  for  life,  yet 

some  hold  that  he  cannot  grant  it  over,  because  the  grantee 

5  £.  3.  TwoDg's  tooke  it  suspended,  and  it  was  never  in  esse  in  him.     But  if  the 

Jabl  oa.  b )     ^^^^^^  make  a  lease  for  yeares  or  for  life  to  the  lord,  there  the 

(Ant  99&  .}     1^^^  ^^y  grant  it  over,  because  the  seigniorie  was  in  esse  in  hin% 

and  the  fee  simple  of  the  seigniorie  is  not  suspended.  But  if 
the  lord  disseise  the  tenant,  or  the  tenant  enfeofle  the  lord  upon 
condition,  there  the  whole  estate  in  the  seigniorie  is  suspenaed, 
and  therefore  he  cannot  during  the  suspension  take  benefit  of 
any  escheat  or  grant  over  his  seigniorie. 


Sect.  563. 

yd  LSO,  if  there  bee  lord  and  tenant,  and  the  tenant  holdeth  of  the 
lord  by  xx,  manner  of  services^  and  the  lord  grant  his  seigniory  to 
another ;  if  the  tenant  pay  in  deed  any  parcell  of  any  of  the  services  to 
the  grantee^  this  is  a  good  attornement y  oj  and  for  all  the  services,  albeit 
the  intent  of  the  tenant  was  to  attorne  but  for  this  parcell,  for  that  the 
seigniorie  is  intire  (pur  ceo  que  le  seigniory  estf  entier)^  although  there 
bee  divers  manner  of  services  which  the  tenant  ought  to  doe,  l^c. 

4  E.  3. 55.  pT  £  R  C  it  appeareth  that  an  attornement  being  made  for  par- 

Malman'f  case.  ceU,  IS  good  for  the  whole ;  for  seeing  hee  hath  attorned 

99  £.  3. 93.        for  part,  it  cannot  bee  void  for  that,  and  good  it  cannot  be  un* 
6  ^^'  60         ^^"®  ^^  ^^  ^^^  ^®  whole :  but  of  this  sufficient  hadi  beene  said 
7*H.  4. 10.         before  in  this  chapter. 
35  H.  6.  &  per  Prison.    (Ant  309.  b.) 

40^  3-  34.  "  Pay  any  parcell  of  the  services''  Here  is  the  fourth  example 

(4  Rep.  8.)         q£  g^  attornement  in  law ;  for  payment  of  any  parcell  of  Oie 

services  is  an  agreement  in  law  to  the  grant. 

(^«*  «83.  '*  Albeit  the  intent  of  the  tenant  nas  to  attorne,  ^c," 

4  Kep.  85.  •.)  1^  Q^f^  intentio  inserdre  debet  legibusy  non  leges  inten-  Pj  j  4,71 

%o  H.  6.  tioni.  And  yet  as  farrc  as  it  may  stand  with  the  rule  of  I     .     *J 

(i  Rep.  101.  b.  law;  it  is  honourable  for  all  judges  to  judge  according  *-  "•  "^ 

&st^^l[r  to  the  intention  of  the  parties,  and  so  they  ought  to  doe.    And 

1  Roll.  AbMi'^  ®^  ^'*  somewhat  in  this  chapter  hath  beene  sfud  before. 

Cro.  Car.  1 .  401.     Dyer,  4.  a.     Post  367.  a.    Ant.  90.  47.  b.  48.  b.     9  Rep.  93. 
4  R«p.  81 .  a.    Ant.  49.  913.  a.  917.  b.  999.  b.  999.  a.    1  Roll.  Abr.  303.) 

Sect. 

t  forsque  un  et  added  in  L.  and  M.  and  Roh. 
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Sect.  564. 

A  LSO,  if  there  bee  lord  and  tenant,  and  the  tenant  holdeth  of  the  lord 

hy  many  kinde  of  services,  and  the  lord  grant  the  services  to  another 

by  fine  \  if  the  grantee  sue  a  scire  facias  out  of  the  same  fine  far  any 

parcell  of  the  services,  and  hath  judgment  to  recover ^  this  jiidgment  is  a 

good  attornement  in  law  for  all  the  services  *, 

TJ  £  R  E  is  to  be  observed,  that  this  jadgment  in  the  scire  facias  ^  „ 

(which  is  no  more  but  that  the  demandant  shall  have  execu-  Ir  9?qm 

tion,  &c.)  is  a  good  attornement,  albeit  it  is  presumed  that  juris  ciunat 

judicium  redditur  in  invitumf  and  that  an  attornement  in  law  of  4^  3*  s8,  ^g. 

any  part  is  good  for  the  whole.    And  this  is  the  fifth  example  37  ^^' '4* 

that  Littleton  pnttetfa  of  an  attornment  ia  law.  iT^R? ml 

(Ant.  14a.  b.    6  Rep.  64.  b.) 

Note,  that  in  case  of  a  deede  nothing  passeth  before  attome-  (5  Rep.  193. 

ment,  as  hath  beene  said.    In  the  case  of  the  fine,  the  thing  ^t.  551. 

granted  passeth  as  to  the  state,  but  not  to  distrainer  &c.  without  « ^    g-^u^ 

attornement.    In  the  case  of  the  kmg  the  thing  granted  doth  Sect.^79.    ' 

passe  both  in  estate  and  in  privitie  to  distraine,  &c.  without  1R0U.Abr.994. 

attornement,  unlesse  it  be  of  lands  or  tenements  that  are  parcell  Ant.  309.  a.) 

of  the  duchy  of  Lancaster,  and  lie  out  of  the  county  palatine  (1).  (.^^^^-  >39* 


Sect.  565.  (Aiiti69.b. 

160.  a.) 

j^  LSO,  if  the  lord  of  a  rent  service  grant  the  services  to  another,  and 
the  tenant  attome  by  a  penny,  and  yier  the  grantee  distraine  for  the 
rent  behinde,  and  the  tenant  make  rescous;  in  this  case  the  grantee  snail  not 
have  an  assise  for  the  rent,  but  a  writ  of  rescous,  because  the  giving  of  the 
penny  by  the  tenant  was  not  but  by  way  of  attornement  (pur  ceo  que  le 
done  del  denier  per  le  tenant  f  i^e  fuit  forsque  per  vo^  aattomement)» 
Sfc,  But  if  the  tenant  had  given  to  the  grantee  the  said  penny  as  parcell 
of  the  rent,  or  a  hmfe  penny  or  fi  farthing  by  way  of  seisin  of  the 

[3157]  r^t,  then  this  ts^is  a  good  dttomement,  and  also  it  is  a  good 
^  J  seisin  to  the  grantee  of  the  rent ;  and  then  upon  such  rescous  the 
grantee  shall  have  an  assise,  l^c. 

TT  EREUPONistobe  observed  a  diversitie  betweene  money  39  H.  6. 3.  stf. 

given  by  way  of  attornement,  and  where  it  is  given  as  parcttl  6£-4-fi* 

of  the  rent  by  way  of  seisin  of  the  rent.    For  dbeit  the  rent  be  ^^^  ^*-  'SS- 

S5  £.  3.  44. 
49  £.  3. 15.     37  H.  6.  39.     49  A18.  p.  6.     34  H.  6. 4ft.     15  E.  3.    Execntioo,  9$. 
40  £.  3.  aa.  a8  IT.  6. 6.  b.  7  H.  4.  s.  tit.  Attorney,  Br.  97.  (6  R«p. 59.)  (Ant.  s8i.  a.) 

not 
'  *  ^c.  added  in  L.  and  M.  and  Roh.        f  ne  no^  in  L,  a$ui  AT.  or  Roh. 


(1)  Sec  PI.  Com.  221.    4  Inst.  209. 
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not  due  before  the  daj^  yet  a  payment  of  pa^pell  ci  the 
before  hand  is  an  actnall  aeiiin  or  the  rent  to  have  an  a 
And  80  it  it  if  he  give  an  oze,  a  hone,  a  sheepe^a  knife,  or  anv 
other  valuable  thing  in  naaae  of  seisin  of  the  real  befofe-han^ 
is  good.  And  therefore  a  pajrment  in  name  ef  seisin  is  more 
beneficiall  for  the  grantee,  because  that  is  both  an  actuall  aeiaiii 
and  an  attornement  in  hnr ;  and  jet  being  gtved  before  the  day 
in  which  the  rent  is  dae»  it  diall  not  be  ab^ed  out  of  the  rent. 
8oas  to  pwe  mUm  of  Uie  rent,  it  is  taken  for  part  of  the  rent ; 
botasto  theiNmnentof  the  rent,  it  is  accounted  as  no  part  of 
the  rent;  ana  the  reason  of  the  diversitie  is,  for  that  remedies 
to  come  to  ri^ts  or  dutiei  are  ever  taken  fi&voozably.  Here 
also  appeareth  that  there  is  an  actuaO  seisin,  or  a  seisin  in  deed 
of  a  rent,  whereof  (as  LMekm  here  speaketh)  an  assise  doth 
lie ;  and  a  seisin  in  law  which  the  grantee  hath  by  attornement 
before  actiiall  possession  (\). 


Sect.  566. 

^  hSO,  if  there  bee  man^  JakUenafUs  which  hold  by  certaine  services 
(Item,  ai  sont  pluaors  jointenants  *  que  teignont  per  certaine  ser- 
▼icesX  and  the  lord  grant  to  another  the  services,  and  one  of  thejoym^ 
tenants  attome  to  the  grantee,  this  is  as  good  as  if  all  had  attorned  (oeo 
est  auxy  bon^  sicome  touts  t  ussent  attome)^ /or  that  the  seigniory  is 
entire,  Sfc. 


I 


1R0.Ab.30a.)  XJERE  is  to  be   observed  what  manner  of  tenants  shall 
«  Bep.  07.)       -"^ 


.  attorae  to  the  grant.   And  first,  [b]  if  there  be  two  or  more 

y  39  H<  &  8*  jointenants,  and  one  of  them  attome,  it  is  sufficient :  for,  as  it 
See  Tooktf*!  '^^  beene  often  said,  there  cannot  be  an  attornement  in  part. 
OM,  uU  mtprm.  And  albdt  there  is  great  authorise  a^inst  LitUeton,  yet  the  law 
aad  theaothorw  hath  beene  adjudged  according  to  Littleton's  opinion^  as  it  hath 
?*iirtiii^AK*^  beene  in  other  of  nis  cases  when  the^  have  come  in  question : 
^  Ant.  1M7.  ^^^  as  it  is  of  an  attornement,  so  it  is  of  a  seisin ;  a  seisin  of  a 
b^^  *  rent  by  the  hands  of  one  joyntenant  is  good  for  all,  and  a  seisin 

of  part  of  tlie  rent  is  a  gooa  seisin  of  the  whole. 
M^*  Uh.  4.       ^]  If  either  the  grantor  or  the  grantee  die,  the  attornement 
Ub  &  f6l.  &7     ^  countermanded ;  but  if  die  tenant  die,  he  that  hadi  his  estate 
lib'  9.  fof.  94.    ^V  >ttom#  at  amy  time.    If  the  teniut  grane  over  his  estate, 
W.  4> il.ft  «9<  his  assignee  may  atlome^ 
iax.4.  »o<  [iQ  Ifaa  inftnt  hathhmds  by  purohase  or  by  diaoent,  he  shall 

Age^aS-  s6£.3.6t*  37  H.  8.  tit.  Attonw.  Br.  ^efLz-O^,  oOAss.^. 
et  E.  8.  tit  Fto  ap0  Serrit.  9.  «  E.  «.  Attorn.  78.  s  E.  d.  ibid.  77.  18H.6. 9. 
Iik<9<f.  84^86*  CMJit'tCtta*  4Mar4  DItt,  A89'-  ai  E.  3.  A#,  &«.  7  £•  «•  Age^  140* 


be 

^  qfn^—el,  L,  and  M.  and  Roh.  f  ussent    attome — attomerent,  L. 

and  Af .  and  Roh. 

.Mi————  I  »li|<i.il      II    ■■■         ■■■■■■■■I  I  II ■  ■  ■ 

(1)  This  i§  only  to  be  midentood  of  H  reatt  at  common  law ;  but  if  the 
rent  is  limited,  as  an  use  under  the  statute, — as  if  lands  are  conveyed  by 
lease  and  release  to  A»  and  his  heirs,  to  the  use  that  B>  lA&y  receive  out  of 
diem  an  annual  rent ;  the  statute  immediately  executes  the  use  of  the  rent 
in  B^Note  274.] 
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be  compdled  to  aitortte  in  a  per  qua  servititiy  and  no  mbchiefeto 
the  inmnt ;  for  when  he  commeth  to  fuU  ase,  he  maj  disdaime 
to  hdd  of  him,  or  he  may  eaj  that  he  holds  bv  lesser  services : 
but  there  should  be  a  greater  mischiefe  for  the  lord  if  the  at- 
tomement  of  an  infant  should  not  be  good,  for  he  should  lose 
bis  services  in  the  meane  time. 

If  an  in&nt  be  a  lessee,  he  shall  be  compelled  to  attome  in  a 
madjurii  doMoL  The  attomement  of  an  infant  to  a  grant  by 
deed  is  good,  and  shall  bbde  him»  because  it  is  a  lawful! 
acty  albeit  he  be  not  upon  that  grant  by  deed  compellable  to 
attome.  Of  baron  and  um  LittlSon  putteth  many  cases  in  this 
chapter. 

[e]  A  man  that  is  deafe  and  dumbe,  and  yet  hath  understand-  [e]  96  E.  a.  <^ 
ing,  may  attome  by  signes :  [yi  but  one  that  is  not  compo*  mentu  [/]  18  £.  9.63. 
cannot  attome,  for  he  that  hatn  no  understanding  cannot  agree 
to  die  grant. 

What  conveyances  shall  be  sood  without  attomements  more 
shall  be  said  in  this  chapter  in  his  proper  place. 


r315l  t^  Sect  567. 

j^LSO,  if  a  man  letteth  tenements  far  terme  ofyeares,  by  force  of  which 
leate*  the  lessee  is  seised,  and  after  the  Iwor  by  hie  deed  grant  the 
reversion  to  another  for  terme  ofUfe,  or  in  task,  or  in  fee ;  it  behoveth 
in  such  case  that  the  tenant  forveares  attome,  or  otherwise  nothing  shall 
passe  to  such  grantee  by  mch  deed.  And  if  in  this  case  tne  tenauntfor 
yeares  attome  to  the  grantee,  then  the  freehold  shall  vresenily  passe  to  the 
grantee  by  such  attomement  without  any  liverie  of  seisin,  S^c.  because  if 
any  livene  of  seisin,  fSfC,  should  be  or  were  needful  to  bee  made,  then  the 
tenant  for  yeares  should  be  at  the  time  of  the  livery  of  seisin  ousted  of 
his  possession,  which  should  be  against  reason  (j;le  quel  serroit  encounter 
reason),  Sfc, 

CJERE  Littleton  havii^  spoken  of  grants  of  seigniories  and 
rent  diarges,  and  renta  secke  issuing  out  inland,  hare 
traateth  of  a  grant  of  a  leveimon  of  land  upon  an  estate  for  - 
yeares ;  seeing  this  grant  of  the  reversion  must  be  by  deed,  and 
the  agreement  of  the  lessee  foe  yeares  requisite  thereuntoi  the 
fieehold  and  inheritance  doe  passe  thereby,  as  well  as  by  Kmane 
of  seisin^  if  it  were  in  possession:  and  the  grant  of  the  raviarsum 
by  deed  with  theattomeasentof  the  lesaeiey  doe  countervaiie  iii 
Ism  aJJeoSiMniby  Uveric^  as  to  the  passing  of  tfaaifieeboid  and 
inheritancei. 

^ FarienHeg^gtnret!'    [gj  Aad yataleaaBtbyjtafialemei*'  bl  ^  ^  8-  68* 
4:lbtsat,o^UKwAby'StMtt^  i5£.a*68* 

te.the  gnilBtee  nutyj  hne  a.  imdre  facms  adoompsttandwm,  or  Sf^^„  ^^ 
tender  th^  money,  &c.  and  discharge  the  land;  and  if  tto  ^  E^^^sdr! 

Fevefision 

*  the  lessee  not  in  L.  aqd  M^  csr       ^  SfO.  notin  L.  or  M:  and  Roh. 
Roh.  X  le  quely^^ue,  L.  and  M.  and  Roh* 
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rewenum  be  granted  by  fin^  ibtj  shall  be  oompdled  to  ittome 
in  a  guidjuru  dawut. 

And  to  the  executon  that  hare  the  land  imtiD  the  dsbu  bee 
paid  must  attome  upon  the  grant  of  the  revemoo,  although  thej 
naTe  not  any  certaine  tenne  for  yearea. 


Sect.  568. 

jj  LSOy  if  tenements  be  letien  to  a  man  for  terme  of  life,  or  given  in 
taile,  saving  the  reversion,  Sfc.  if  hee  in  the  revemon  in  such  case 
grant  the  reversion  to  another  by  his  deed,  it  behooveth  that  the  tenant  of 
the  land  attome  to  the  grantee  in  the  life  of  the  grantor,  or  otherwise  ike 
grant  isvoyd*. 

XJERE  Littleton  apeaketh  oi  a  reverrion  expectant  i^Kin  an 
ertate  for  life,  or  a  gift  in  taile. 

**  It  behooveth  that  the  tenant  of  the  landts^  attome  131611 
to  the  grantee,  SfC^  Ijet  us  therefore  apeake  fixat  o^  |_  |^  J 
tenant  for  life :  and  yet  in  some  case  albeit  tenant  for 
[«]ioH.  4.  life  hath  granted  over  his  estate,  yet  he  shall  attume.  [a]  As  if 
tit.  Attorn.  16.  tenant  in  dower  or  by  the  curtesie  grant  over  his  or  her  estate, 
90  £.  ft!  lo"  ^^  ^^  heire  grant  over  the  reversion,  the  tenant  in  dower  or  by 
§6  E.  3!  93!  ^®  curtesie  may  attume,  because  at  the  time  of  the  mnt  made 
18  £.  3. 3.  they  were  attendant  to  the  heire  in  revernon,  and  me  grantee 
10  E.  3.  Quid  cannot  be  tenant  in  dower,  or  tenant  by  the  curtesie.  And  if 
jvrif  clam.  41.  ^^  reversion  be  granted  by  fine,  the  fine  must  suppose  that  the 
TeiDiM£.\.  tenant  in  dower  or  by  the  curtesie  did  hold  the  land,  albdt  they 
tit.  Wutc,  ifts.   had  formerly  eranted  over  their  estate,  and  albeit  the  reversion 

doth  passe  by  uie  fine ;  yet  the  quid  juris  clantat  must  be  brought 
against  him  that  was  tenant  at  the  time  of  the  note  levied.  But 
(Ant.  54.  ft.)  yet  after  the  reversion  is  granted  over,  the  grantee  shall  not  have 
F.  N.  B.  ^.  £.  any  action  of  waste  against  the  tenant  in  dower  or  by  tlie  curtesies 
^^'^  ^'79.  but  the  action  of  wast  must  be  brought  acainst  their  assignee,  and 
4  £.  3. 36.  j^Q^  against  themselves ;  for  tenant  by  ue  curtesie  or  tenant  in 

(3  Rep.  33.  b.)    dower  cannot  hold  of  any  but  of  the  heire :  and  therefore  in 

respect  of  the  privitie,  they  shall  attome  and  be  subject  to  an 
action  of  wast,  as  long  as  the  reversion  remaineth  in  the  heire, 
albeit  they  have  granted  over  their  whole  estate.  And  it  is 
worthy  of  the  observation,  that  if  the  grantee  of  the  reversion 
doth  bring  an  action  of  wast  against  the  assignee  of  the  tenant  by 
the  curtesie,  [6]  the  pi.  must  rehearse  the  stat.  which  provew 
that  no  prohibition  of  waste  in  that  case  lay  at  the  common  law, 
as  it  did  if  the  heire  had  brought  it  against  the  tenant  by  the 
curtesie  itselfe :  and  therefore  some  doe  hold,  that  if  the  neiie 
doe  grant  over  the  reversion,  that  the  attomement  of  the  assi^ee 
of  the  tenant  by  the  curtesie,  or  of  tenant  in  dower  is  suffiaent» 
because  they  afterward  must,  be  attendant  and  subject  to  the 
lUstion  of  waste. 
18E.  4. 10. b.  I^  the  reversion  of  lessee  for  life  be  granted,  and  lessee  for 
a6E.3.Gs.       life  assigoeover  his  estate,  the  lessee  cannot  attome;  but  the 

attomement 

*  S^c.  added  in  L.  and  M.  and  Roh. 


m  Begist.  79. 


L.8-C.  10.  S.  569-70.  Of  Attomement.   [316.  a. 316.  b. 

atlornement  of  the  assignee  is  good,  because  (as  Littleton  here 
saith)  it  behooveth  that  the  tenant  of  the  land  doe  attome,  and 
after  the  assignement  there  is  no  tenure  or  attendance,  &c.  be- 
tweene  the  lessee  and  him  in  reversion. 

If  lessee  for  life  assigneth  over  his  estate  upon  condition,  he  5  H.  5. 10. 
having  nothing  in  him  but  a  condition  shall  not  attome ;  ,but 
the  assignee  may  attome,  because  he  is  tenant  of  the  land. 


Sect.  569. 

TN  the  same  manner  is  it,  if  land  be  f  granted  in  taile,  or  let  to  a  man 
for  terme  of  life,  the  remainder  to  another  J  in  fee,  if  he  in  the  re- 
mainder will  graunt  this  remainder  to  another,  Sfc.  if  the  tenant  of  the  land 
attome  in  tlie  Hfe  of  the  grantor,  then  the  grant  of  such  a  remainder  is 
good,  or  otherwise  not. 

TITTLETON  also  speaketh  here  of  an  attomement  by 

tenant  in  taile;  and  true  it  is  that  he  may  attome;  but  1^2.4. 3, 4. 
where  the  reversion  is  granted  by  fine,  he  is  not  compellable  to  3  ^4-  ii* 
attorn,  because  he  hath  an  estate  of  ii^eritance  which  may  con-  ^|  ^*  3*  ^• 
tinue  for  ever.    And  so  it  is  of  a  tenant  in  taile  after  pombilitie  fg  B^p/aJ.  b.) 
of  issue  extinct,  he  shall  not  be  compelled  to  attome  for  the  (Ant.  97.  b.) 
inheritance  which  was  once  in  him.    [c]  But  if  tenant  in  taile  5  H.  5. 
after  possibilitie  of  issue  extinct  grant  over  his  estate,  his  ^^^^^^X 
assigne  shall  be  compelled  to  attom,  because  he  never  had  but  fj^jfculm^so 
a  bare  state  for  life.  {^j  S,,  ^^^ 

of  tenant  in  taile  after  possibilitie  of  issue  extinct;  and  Ewin's  case  tbere  cited  to  be 
adjudged. 

[3 1671  ^^  ^^^  ^  ^  tenant  in  taile,  note  a  diversitie  be- 
Yy  J  tweene  a  quid  juris  damat,  and  a  quern  redditum  reddU 
'  or  a  per  mue  servitia ;  for  against  a  tenant  in  taile  no 
^id  juris  clamat  lieth,  as  is  aforesaid.  But  if  a  man  make  a  gift 
m  taue,  the  remainder  in  fee,  and  the  seiffniorie  or  rent  charge 
issuing  out  of  the  land  be  granted  by  fine,  the  conusee  shdl 
maintaine  a  per  qua  servitia,  or  a  quern  redditum,  and  compell 
him  to  attome ;  for  herein  his  estate  of  inheritance  is  no  privilege 
to  him,  for  that  a  tenant  in  fee  simple  (as  his  estate  was  at  the 
common  law)  is  also  compellable  in  these  cases  to  attome. 


Sect.  570.  (iilUp.79) 

*  T)    12  Edw.  4.    It  is  there  holden  by  the  whole  court  that  tenant  in 
^  •  taile  shall  not  be  compelled  to  attome,  but  if  he  will  attome  gratia, 
it  is  good  enough, 

THIS 

t  granted  in  tail  or,  not  in  L.  and        *  This  paragraph  not  in  L.  and  M. 
M.  or  Roh.  or  Roh. 

J  injee — Sfc*  L.  and  M. 


ai6«b.317.a.]  Of  Attornemeot    L.3.  C.  10.  S.571-72. 

,   «  ^HIS  itaddedtoIittfeei^aiidtliarfotefhoiighUbefood 

19K.4.3.4.      J.  iair,«idUicbookelnilycited,yctIpMKitOTer. 


Sect.  571. 

jd  LSOf  if  landbee  let  to  a  num  for  yean,  the  remainder  to  another 
/or  life,  reterving  to  the  lessor  a  certaine  rent  by  the  yeare,  and 
Uoerte  of  seisin  vpon  this  is  made  to  the  tenant  foryeares;  ijhee  in  the 
reversion  in  this  case  grant  the  reversion  to  another,  ifc,  and  the  tenant 
which  is  in  the  remaimer  after  the  terme  ofyeares  attome  (si  cestny  en  le 
revemon  en  cest  case  granta  le  reversion  a  an  auter,  f  &c.  et  le  tenant 
qoe  est  en  le  remainder  apres  le  terme  d'ans  :|;  soy  attouma)  this  is  a 
good  attomement,  and  hee  to  wham  this  reversion  is  granted  by  force  of 
such  attomement  shall  distreine  the  tenant  for  yearesfor  the  rent  due  after 
such  attomement,  albeit  that  the  tenant  for  yeares  did  never  attome  unto 
him.  And  the  cause  is,  for  that  where  the  reversion  is  depending  upon  an 
estate  of  fre^U,  it  sufftceth  that  the  tenant  of  the  freehold  doe  attome 
upon  such  a  grant  of  the  reversion,  Sfc. 


**  TTtufficeih  that  the  tenant  ^  thefreehoid  das  attome  (i)." 

Note,  Littleton  gaith  not  here,  that  the  tenaot  of  the 

ftanktenemeDt  ot^ht  in  this  case  to  attome,  but  that 

t^it  sttfficelh  ^^-^  ^'  "-^^  '^ *''■  '  "^ — "   ■ 

FkMb.  19  Efis.    James  Dier 

in  Brasbriicbe*t    that  in  this  ( 

**^'iSi^Da!'      would  vest  the  reversion;  for  secant  the  estate  for  yeares  is  able 
'"*'"  to  support  the  estate  for  l^e,  he  shaUbinde  him  in  the  remainder 

by  his  attomement  in  reqpect  of  his  estate  and  privitie. 


sment  ot^bt  m  this  case  to  attome,  but  that 
Bceth  that  he  doth  attome.    And  I  heard  sir  n^lTTI 
ier  chiefe  justice  of  the  common  pleas  hold,  I     •    J 
lis  case  if  the  tenant  for  yeares  did  attome,  it 


(Ant.  143.  ••  Cp^t     S7Q 

150.  b.  047.  •-  occi.  a/^. 

30S.  a.)      (3  KoU.  Abr.  60.  444.) 

j^  ND  it  is  to  be  understood,  that  where  a  lease  for  yeares  or  for  life, 

or  a  gift  in  tails,  is  made  to  any  man,  reserving  to  such  tmor  or 

donor  a  certaine  rent,  Sfc.  if  such  lessor  or  donor  grant  his  reversion  to 

another,  and  the  tenant  of  the  land  attome,  the  rentpasseth  to  the  grantee, 

although  that  in  the  deed  of  the  grant  of  the  reversion  no  mention  be  made 

t  &c  notin  L.  and  M,  or  Roh*  %  soy  not  in  L.  and  M.  or  Reh. 


(1)  Two  reasons  are  ^ven  for  this.  One  is,  that  the  possession  of  die  tenant 
for  years  is  tfie  possession  of  the  immediate  freeholder.  See  Brediman's  case, 
6  Rep.  s^*  b.  The  other  reason  is,  that  as  the  termor  for  years  holds  of  the 
reversioner,  and  pays  ihe  services  to  him,  so  the  tenant  for  life  holds  also  of 
him.— Tlius,  as  botn  hold  estates  of  the  reversioner,  either  of  them  may  atteiD. 
-«[Note  S75.] 


L.3.  C.IO.  Sect.573.  Of  Attornement.  [317,ft.317,  b. 

of  the  rentffcT  thai  the  rent  is  incident  to  the  revenion  in  such  case,  and 
not  h  conTersOi  8cc.  For  if  a  man  will  grant  the  rent  in  such  case  to 
another,  reservins  to  him  the  reversion  of  the  land,  albeit  the  tenant  attome 
to  the  grantee,  tnis  shall  bee  but  a  rent  secke,  l^c. 

Of  this  Littleton  hath  spoken  before  in  the  chapter  of  Rents. 


Sect.  573.  (Flowd.  fl6.  b.) 


A  LSO,  if  a  man  let  land  to  another  for  his  life,  and  after  hee  c&n^ 
"^  firme  by  his  deed  the  estate  of  the  tenant  for  life,  the  remainder  to 
another  in  fee,  and  the,  tenant  for  life  accepteth  the  deed,  then  ts  the  re-- 
maynder  in  fait  in  him  to  whom  the  remaynder  is  given  or  limited  by  the 
same  deed.  *  For  by  ih^  acceptance  of  the  tenant  for  ^  f  of  the  deed, 
this  is  an  agreement  of  him,  and  so  an  attomement  in  law.     But 

[31771  y^^  ^  iV'  the  remaynder  shaU  not  have  any  action  *^  of  waste, 
.  b.  J  ^^^  other  benefit  by  such^  remaynder,  unlesse,  that  bee  hath  the 
said  deed  in  hand,  whereby  the  remaynder  fvas  entayled  or  granted 
to  him.  And  because  that  in  such  case  the  tenant  for  l^'e  peradvenfure 
wUl  retaine  the  deed  to  him,  to  this  intent,  that  he  in  the  remaynder  should 
not  have  any  action  of  waste  against  him,  for  that  hee  cannot  come  to  have 
the  deed  in  nis  possession,  it  wilt  be  a  gooaand  sure  thing  in  such  case  for 
him  in  the  remaynder  (J£x  pur  ceo  que  en  tiel  cas  le  t^niint  a  terme  de  Tie 
▼oile  per  cas  %  reteigner  le  fait  a  \\xy,  a  eel  eatent^  que  celuy  en  le  re* 
maincter  n'averoit  ascun  action  de  waste  6D?«rB  luy,  pur  ceo  que  il  ne 
poit  vener  d'aver  le  fait  en  sa  possession,  ||  il  seira  bone  §  et  sure  chose 
en  tiel  cas  pur  celuy  en  le  temainder),  that  a  deed  indented  bee  made  by 
him  which  will  make  such  confirmation,  and  the  remaynder  over,  8fc.  and 
that  hee  which  maketh  such  confirmation  deliver  one  part  of  the  indenture 
to  the  tenant  for  life,  and  the  other  ^art  to  him  that  shall  have  the  re- 
maynder. And  then  he  by  skewing  of  that  part  of  the  indenture  may  have 
an  action  of  waste  against  the  tenant  for  life,  and  all  other  advantages 
that  he  in  the  re^Mynder  may  have  in  such  a  case,  S^c^^ 

XJ  £  R  £  Littleton  putteth  a  case  of  a  remabder  whereunto  (1  itoa.  Abr. 

an  attomement  is  requisite.    And  this  is  the  sixth  example  301.) 

of  an  attomement  in  law.  ^'^'  ^•^  3*6. 

576- 

**  The  remainder  to  asuMert  9fC^*  Of  this  sufficient  hath  beeae  in  Colthim'T 
said  in  the  chapter  of  C«nfin»A«^»  Sect.  ^9i$,  cue.  Doct.  and 

Stud.  cap.  90. 

''  Vniesse  that  hee  hath  the  said  deed  in  hand:'  And  albeit  he  eVl'-^ 
hath  no  remedy  to  come  to  th^  deed  dMXiw  the  life  of  tenant  for  inliTi^o^ST* 
life,  yet  because  he  is  privie  in  eiflate^  he  mU  not  maintame  an  17  £.  3. 

CoDfinnat.^ 
35  U.  ^^  foL  8.    14  H.  8.    P].  Com.  149*  in  Thc^ckmortoii's  caac. 

action 

*  For  not  in  L.  and  M.  or  Roh.  |)  et  nur  ceo  added  in  L*  and  M* 

t  of  the  deed  not  in  L.  and  M.  or  and  Ron. 

Ron.  §  et  sure  diose  not  in  L.  and  M.  or 

\  reteigner— -resceiver,  Zr.  aniif  Af.  Roh. 
and  Roh. 


SecL574. 


46  E-  3- 14*  t». 

11  a4-a9- 

14  H.  4. 31. 
(Aat  10.  a.) 


adioii  of  wafte  witfaoiit 
■ttindcr  it  oooe  ezecuted 


Acwiag  the  deed;  bat 
,  he  diaU  not  need  to 


tlie 
tibedeed. 


'^  h  wSlbe  a  good  and  sun  tktMg.  Sfcr  Hoelnr  it  ippeareth 
Ikw  ijccwry  it  is  to  use  learned  adTioe  in  a  man  s  cooreyanoe, 
for  thereby  sball  be  prevented  manj  qnearioni,  and  not  tofoHonr 
the  advice  of  him  that  it  experimented  only.  For  a»  in  phyocke, 
NwUuM  mediuamaUumaiidem  ommiAus^Bo  in  hnr  one  feme  or 
president  of  conreyanoe  will  not  fit  all 


Sect.  574. 


m 


A  hSOf  if  twojoynienanti  bcj  who  let  their  land  to  another  far  terme 
^f  lifi*  rendrtng  to  them  and  to  their  hares  a  certaime  yearely  rent; 
in  thi  coMe  if  one  of  the  joyntenants  in  the  reversion  release  to  the  other 
joyntenant  in  the  same  reversion,  this  release  is  good,  and  he  to  whom  the 
release  is  made  shall  have  only  the  rent  of  the  tenant  for  life,  and  shall 
only  have  a  writ  of  waste  against  him,  although  he  never  attorned  by 
force  of  such  release,  *  tec.  And  the  reason  is,Jor  theprivitie  which  once 
was  betweene  the  tenant  for  life  and  them  in  the  reversion. 


(6  Bep.  7^> 
sRo.  Abr,403. 
Ant  103.  a.) 


(Ant  9)8.) 


1  EUs. 
Dier,  176. 
(Ant  106' a. 


45  E.  3. 6.  b. 
laElix.  Pier, 
188.  lib.  3- 
foL  80.  Joftioe 
Windbam'f 


36  H.  6.  S4. 
(1  RolL  Abr. 
«97.) 


u  rj^W  O  wntenanur    And  so  it  is  (as  it  is  here  to  be  onder- 
stoo^  albeit  there  be  three  or  more  joyntenants,  and  one 
iji  them  releaseth  to  one  of  the  other. 

It  is  true,  that  there  is  a  dilEerenee  betweene  these  releases; 
for  the  release  in  the  one  case  maketh  no  degree,  but  hee  to 
whom  the  release  \a  made  is  supposed  in  from  the  first  feoffor ; 
and  in  the  other  it  worketh  a  degree,  and  hee  to  whom  the  release 
is  made  is  in  the ^>^  by  him;  yet  in  neither  of  these  cases  there 
is  requisite  any  attomement|  for  both  of  them  are  within  Uttk' 
ioTCs  reason  (for  the  privitie,  &c.) 

**  For  the  privitiey  tfc^  For  if  one  joyntenant  make  a  lease 
for  yeares,  reserving  a  rent,  and  dieth,  the  surviTor  shall  not 
have  the  rent ;  and  therdbre  LMekm  here  addeth  materially 
for  the  privitie  that  was  betweene  the  tenant  for  life  and  than 
in  the  reversion. 

And  here  it  is  good  to  be  seene  what  grantors  or  others  that 
make  conveyances,  &c.  are  such  as  their  grants  or  conveyances 
are  either  Rood  without  attomement,  or  where  the  tenant  is  no 
wav  compellable  to  attorn.  Tenant  for  life  shall  not  be  com- 
pefied  to  attome  in  a  quid  juris  clamat  upon  a  grant  of  a  reversion 
by  fine  holden  of  the  king  in  chiefe  without  licence ;  but  the 
rcAson  hereof  is  not  because  the  tenant  for  life  might  be  charged 
with  the  fine,  for  his  estate  was  more  ancient  than  the  fine  levied, 
but  because  the  court  will  not  suSex  a  prejudice  to  the  king,  and 
the  king  may  seise  the  reversion  and  rent,  and  so  the  tenant 
shall  be  attendant  to  another.  Also  it  is  a  generall  rule,  that 
when  the  erant  by  fine  is  defeasible,  there  the  tenant  shall  not 
be  compeUed  to  attome. 

.     As 

*  Sfc.  not  in  L.  and  M.  or  Roh. 


L.  3.  C.  10.  S.  575-76.   Of  Attomement.  [318.  a.  318.  b- 

As  if  an  infiint  levie  a  fine^  this  is  defeasible  by  writ  of  error 
during  his  minoritie,  and  tha:efore  the  tenant  shall  not  be  com- 
pelled to  attome. 

So  if  the  land  be  holden  in  ancient  demesne,  and  he  in  the  5  £•  3-  ^S- 
reversion  levied  a  fine  of  the  reversion  at  the  common  law,  the  3*  ^*  3-  ^^^ 
tenant  shaU  not  be  compellable  to  attome,  because  the  estate  that    ^'°^^^'  ^  ' 
passed  is  reversible  in  a  writ  of  deceit. 

So  if  tenant  in  taile  had  levied  a  fine,  the  tenant  should  not  94  ^  3-  95-  b* 
be  compelled  to  attonie,  because  it  was  defeasible  by  the  issue  3?  |^*  ^'  33* 
in  taile.  ^  4&E.3.^3. 

But  now  the  statutes  of  4  !!•  7,  and  33  H.  8,  having  given  a 
further  strength  to  fines  to  barre  the  issue  in  taile,  the  reason  of 
the  common  law  being  taken  away,  the  tenant  in  this  case  shall 
be  compelled  to  attome,  as  it  was  adjudged  [*]  in  justice  [*]  lib.  3. 
mndkam'B  case.  ^  86.  Justice 

If  an  alienation  be  in  mortmaine,  the  tenant  shall  not  be  com-  W>>^^"'^' 
pelled  to  attome,  because  the  lord  piEuramount  may  defeat  it.       ^^  3, 7. 

sa  £.  3.  i8. 


rsisn  «-  Sect.  575.  ^3^.0^^'"' 

TN  the  same  manner,  and  for  the  same  cduse,  is  it,  where  a  man  letteth 
land  to  another  for  life,  the  remainder  to  another  for  Ufo,  reserving 
the  reversion  to  the  lessor  (En  mesme  le  maner,  el  pnr  mesme  la  cause, 
est,  Ion  home  lessa  terre  a  nn  auter  pur  terme  de  vie,  le  remainder  a  nn 
auter  pur  terme  de  vie,  reservant  le  reversion  al  *  lessour) ;  in  this  case 
if  hee  in  the  reversion  releaseth  to  him  in  the  remainder  and  to  his  heires 
all  his  right,  t^c.  then  he  in  the  remainder  hath  a  foe,  fyc^  and  hee  shall 
have  a  torit  of  wast  against  the  tenant  for  life  tvithaut  any  attomement  of 
Urn,  Ifc. 

This  needeth  no  explication.  Vide  Sect.  640* 


Sect.  576. 

jd  LSO,ifa  man  lett  lands  or  tenements  to  anoth&for  terme  ofveares, 
and  after  he  oust  his  termor,  and  thereof  enfeoff e  another  in  fee,  and 
qfler  the  tenant  for  yeares. enter  upon  the  feoffee,  clayndng  his  term,  Sfc. 
andafter  doth  waste',  inthis  case  the  feoffee  shall  have  by  law  a  writ  of 
waste  against  him,  and  yet  hee  did  not  attomefunto.  hin^  And  tne 
cause  is,  as  I  siqtpose,  for  that  hee  which  hath  risht  to  have  lands  or 
Hnementt  for yeares,Xor  otherwise,  should  not  bu  Taw  bee  miscomuant  of 
the  feoffments  which  were  made  of  and  upon  tne  same  lands,  6^.  And 
inasmuch  as  by  sudifeqffment  the  tenant  for  yeares  was  put  out  ofhispos^ 
session,  and  by  his  entrte  he  caused  the  reversion  to  bee  to  him  to  whom 

the 

*  lessour— luy,  L.  and  M.  andRoh.       I  or  othermu^  not  in  L.  and  M.  or 
t  unto  him  not  in  L*  and  M.  or    Roh. 
Rob. 

Vol.  IL  Mm 


AttomeoiefiL   L.S.  C.  10.  SecL577* 


the  feofmad  mu  wmie,  ikk  k  m  gtod  aff iw  i—T  (El 
kfj&oeat  It  iem^at^ienmtd'umimt^waiM  harm  Ae 
per  son  eatte  il  caosait  le  rercnioB  d'estie  ft  eeiar  ft  tni  le 


iok  fait,  ceo  est  bone  ftttomemeoi) ;  ybr  ie  to  wiom  ditftafmoA 

w  wtan  h&d  emiwmmm&m 


made,  imd  W9  rtvermom  before  the  ttmad  for  ytan  kk 
for  that  hewa$liM  poueuiommkiM  itmetat  o%  effete  omihgthteaint  of 
the  temaifor  uemtt,  hee  hoik  bmt  a  rttmimu  whiek  k  km  tktmioftke 
teumd  for  fOoreMf  taiuei,  tg  mu  emrwt^  a^c* 


'J^HE  mme  law  is,  4U  U  teemeik,  wkertukmaeuwmde  forUfe^ 
the  reoertum  to  the  le$»or,  iftkc  kmor  dimeut  tke  knot. 


feofinefU  imfu,  if  thetemuttfor  life  eater  ami  moke  waUe,  tkefeefet 
tkall  have  a  writ  of  watte  withoat  amf  otker  attormeatemt,  caxak  qua 
snpfft^  fcc.  (i). 

(6  Ikp.69.a.)    T^HERE  hate  been  noir  in  all  levcn  mmplfi,  thatlJBfctos 

pnttetfa  of  an  attomement  in  htw,  and  here  he  puttelh  two 
eaaeftalaoofftnoliceinhnr.  Andtheraaaooof  bothAeaeaK 
here  rendred  Imt  Xcttfaten.  Viiat  ftr  the  notice^  lilffetai  aaidi 
that  the  lettee  AaM  net  by  lawr  be  mitcinMain  rf  the  fc  ofai  aia 

4fiE,^^h.     that  were  made  of  and  upon  the  saaMhaid.    Andthereaaonef 


9H#5«4»  #lm  affii^n— ii^nf  If  tinraiiifi  *^*^  wriml^  feft  MMpIg  pftweth  by  the 

r^uAc         £Boifinettt.andtheleiaeeby  hisrefixeawleavedittierevervoi 


S4H,6,e,         feoiBnent,andtheleiaeeby  hiifeycaacleayedi 

iSBb3'47.        tfae&ofi»9a1i]di(faithXjlifcto«^isa  goodattornenient.    The 


oIL  6. 10.  tame  law  It  is  of  a  tenant  brfUtote  merchant  or  staple,  ereiqgfL 
(sBep.it3.b.>  Andtoitisof  a  lease  for  life,  as  Ii»/6l<m  here  aaiui ;  andsoit 
[i\  BrMbriteiic'i  was  fesoWed  \t\  in  Brasbriieh^B  case,  and  after  in  the  * 
^'  ^J^if  deane  of  PouTs  his  casern  the  1^  common  place.  But  1^101 
^^a^^f^  shall  the  lessee  in  this  case  whedier  hee  wfll  or  no  doe  [^  J^J 
(34  li.  6, 7.)      ^^  *^  that  amoonts  to  an  attomement^  viz.  bj  his  re- 

gresse,  or  else  lose  the  profitof  his  land?    And  some  doe  hold, 
that  in  that  case  if  the  lessee  for  life  doe  recover  in  an  assise,  this 
is  no  attomement,  beeause  bee  comes  to  it  by  course  of  law^and, 
not  by  his  voluntary  act    Andyetin  that  case,  as  in  the  case  of 
in  1^^:  3*      the  mie,  the  state  of  the  reversion  is  in  the  feoffiee.    [f]  Bat. 
^60  b'*'        othendoehdditaUoneincaseofarecoveiy, andaregresse. 
Sir  Blojrie  flaelie'*  mm. 


if^^r^l^t      ^^^  ^  ^  '^'*^  disseise  tenant  for  life^  et  oiiste4emmt  fer 

ctfcvbitopra.    (FbfL  sai,  b.)    (eRcp.  70.  a.) 

I  mis  hoa  de  son  possession^  «t  per-   L.  and  M.  or  Roh. 
son  entrie  il  causa  le  vevecsion  d'estre       N  t»  vossessiofi^-^ieited^  L. 
a  celttv  a  que  le  feaftnent  £ait,  iwt  m    and  Boh. 


•  '(i>  In  these  cases^  the  tenant  for  life  eaten  only  fi>r  a  paitial  estate;  he 
therefore  only  partially  defeats  the  operation  of  the  ^feofimeBt ;  so  much  of 
the  fee  as  he  does  not  defeat,  necessarily  remains  m  the  fe^^k. — [Note  97^!]  •- 


L.S.  C*  10.  Sect.>578.    Of  Attornement.    [319.  a*  3 19.  b. 

y6iHM>  and  tnldceth  ft  faoShieiit  in  foe»  by  this  i^e  tent  reserred 
upon  file  lease  for  life  or  jeares  is  nol  extinguished,  but  by  tbe 
regresse  of  the  lessee  the  rent  is  revived,  because  it  is  incident  to 
the  retersion :  and  so  hath  it  beene  adjudged^  But  if  a  man  be 
seised  of  ft  i^t  iii  fee,  and  dissdse  the  tenant  of  the  land,  and 
make  a  ffeolfinent  in  fee,  the  tenant  re-entreth,  this  rent  is  not 
revived.  And  so  note  a  diversitie  between  a  rent  incident  to  a 
reversion,  and  a  rent  not  incident  to  a  reversion. 

If  two  joynt  lessees  for  yeares  or  for  life  be  ousted  or  disseised  (Ant  «97.  b. 
by  the  lessor,  and  he  enfeofie  another,  if  one  of  the  lessees  re-  &  Rep.  67.  a.) 
enter,  this  is  a  good  attornement,  and  shall  binde  both ;  for  an 
attornement  in  law  is  as  strong  as  an  attornement  in  deed. 

If  a  man  make  a  lease  for  life,  and  then  grant  the  reversion  <6Ilep.Cb.^o. 
tor  life,  and  the  lessee  attome,  and  after  the  lessor  disseise  the  ^  ^"^  ^*  ^) 
lessee  for  life,  and  make  a  feoffinent  in  fee,  and  Uie  lessee  re-enter, 
this  shall  leave  a  reversion  in  the  grantee  for  life,  and  another 
feversian  in  the  feofiee,  and  yet  this  is  no  attornement  in  law  of 
the  mntee  for  life,  because  he  doth  no  act,  nor  assent  to  any 
irhicn  mi^ht  asMiunl  to  an  attornement  in  law.    Et  res  inter  aim 
dctauUertnoeertnontkbeL    Neither  hath  the  grantee  for  life  the 
land  in  possession,  so  as  he  aaay  well  be  misconusant  of  the  feoff- 
Medt  teade  upon  Cha  land,  and  so  out  of  the  reason  of  LUtkton.  (3  Rep.  67 1.) 
But  yet  the  reversion  in  fee  doth  pa^e  to  the  feoffee* 


r319Tl  w-  Sect.  578. 
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case,  if  the  temmtfot  life  grant  liis  remainder  in  fee  to  anotket.  by  Mi 
ieeae,  tkis  remainder  wuuntenant  paseeth  by  the  deeae  tokhout  any  attome- 
mentp^  i^cfet  that  if  any  ought  to  attoume  in  this  case,  it^ should  be  the 
temntfof  life,  and  in  vaine  it  were  that  he  should  attome  upon  his  ofione 

^ . 

TJ  £  R  &  It  appestreth,  that  where  the  ancestor  taketh  an  estate 

ot  fVediold.  and  after  a  remainder  is  limited  to  his  right  (Ant  13.  b. 
hdteft,  that  the  fee  sinipk  vesteth  m  himself,  as  well  as  if  it  had*  ^  Holl.  Abr. 
beene  Iknlted  to  him  and  his  heires ;  for  his  right  heires  fire  ih  ^^7*; 
tihtecasb  words  of  limitation  of  estate,  find  not  of  purchase. 
Otherwise  it  is  where  ^e  ancestor  tsketh  but  an  estate  fb^  (1  B«p-  ^•) 
ytertfs?  as  if  a  lease  for  yeares  be  made  to  A.  the  remainder  to 
BAn  tayle,  the  remainder  to  the  right  heires  of  ^4.  there  the 
remaMer  vesceCh  tiDt  id  il^  but  the  right  heires  shall  take  by       . 
purdifis^lf  if rdfe  during theestatetsBe;  forasiheancGitoraAa  (Apt  i^.b.) 
the  heire  are  correlatvoa  of  inheritances,  so  are  the  t^Mator  and  - 
executor,  or.  the  intestate  and  administrator  of  chattels.    And  so  .  . 
it  is  if  A.  make  a  feoffment  in  fee  to  the  use  df  B.  for  life,  and 
after  to  Aa  use  of  C  flif  fife  or  in  taite,  and  after  so  the  use  i>f 
the  right  heires  ci  B.  B.  hath  thejBae  simple  in  him  as  well  (%  Roll.  Abr.  '. 

when  047.) 

*  S^c,  not  in  L.  and  M.  or  Rob. 
M  M  2 
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wken  it  is  by  way  of  limiUtion  of  use,  as  ^en  it  is  by  act 
executed  (iju 

Vid.  Sect.  194.        <<  In  vaine  it  toeiv,  ^c***    Qjuod  vanum  et  inutiU  est  lex  non 
^73*  requirit.     Lex  est  ratio  summa^  quajubet  qua.  sunt  uiitia  et  we- 

cessaria  et  contraria  prohibet;    and  arguments  drawne  from 

hence  are  forcible  in  law. 


Sect.  579. 

yd  LSO,  if  there  be  lord  and  tenant,  and  the  tenant  holdeth  of  the  lord 
'^  by  certaine  rent,  and  kuight*s  service,  if  the  lord  grant  the  services 
of  lUs  tenant  byfne,  the  services  are  presently  in  the  grantee  by  force  of 
the  fine ;  but  yet  the  lord  (A)  may  not  distreinefor  any  parcel!  of  the  ser- 
viceSf  without  attomement:  but  if  the  tenant  dietn,  his  heire 
within  age,  the  lord  shall  have  the  wardship  tS'  of  the  bodie  of  nSSOTI 
the  heire,  and  of  his  lands,  i^c.  albeit  he  never  attorned,  because  L  a.  J 
that  the  seigrdorie  was  in  the  grantee  presently  by  force  of  the 
fine.  Ana  also  in  such  case  if  the  tenant  die  without  heire,  the  lord  shall 
have  the  tenancie  by  way  of  escheat. 

IJERE  Littleton  beginneth  to  shew  what  advantages  the 
conusee  of  a  fine  may  take  before  attomement,  and  what 
not. 
[k]  8  C  8-  44-        [A]  First,  he  cannot  distreyne,  because  an  avowrie  is  in.  lieu 
96  E.  3. 63.        of  an  action ;  and  thereupon  privitie  u  requisite.    So  likewise, 
94  H  &  t'*       ^^  same  cause,  he  can  have  no  action  of  waste,  nor  writ 

ui  E.  4. 4.         of  entrie,  ad  communem  legem,  or  in  consimilicasik,oitin  casApro- 
40  x!  3. 7.         viso^  writ  of  customes  and  services,  nor  writ  of  ward,  &c  (i*) 
6  H.  5. 11.  Butif  a  man  make  a  lease  for  yeares,  and  grant  the  reversbn 

^^3iJ^  ^*  by  fine,  if  the  lessee  be  ousted,  and  the  conusee  disseised,  the 
Vk.  ?«d'^*  conusee,  without  attomement,  shall  maintame an  assise ;  for  thia 
Sect664.  writ  is  maintained  against  a  stranger,  where  there  needeth  no 

4  Intt.  S09,  privitie.  And  such  things  as  the  lord  may  seise,  or  enter  mto 
9>o.)  without  suing  any  action,  there  the  conusee,  before  any  attome- 

ment, may  toke  benefit  thereof;  bb  to  seise  a  ward  or  heriot ; 
or  to  enter  into  the  lands  or  tenements  of  a  ward ;  or  esdieated 
to  him ;  or  to  enter  for  an  alienation  of  tenant  for  life  or  yeares : 
or  of  tenant  by  statute  merchant,  ataple,  or  degit^  to  bis 


Sect. 


(k)  It.  the grmiuetfthtterwm.  Ar«ai<ittieM««Mi,*'4]iftaeig|iiory  wasln  Oe 
gnolM  pmeauy  by  wroe  of  die  fine,"  amd,  eoiuegiMit^,  thtgnmee  tfikt  mnripa  u 
tyfpeteduheoomeltrdbjf  virtue  tfik$grmt. 


(1)  The  observation  of  Mr.  Douglas  upon  this  piMnt  (note  to  page  506  of  hia 
Reports)  deserves  the  reader's  most  serious  attention. 

(1*)  The  distinction  in  these  cases  seems  to  be,  that  the  grantee  is  entitled, 
before  attomement,  to  what  the  lord  may  seize ;  but  not  to  any  thmg  which 
lies  in  action ^^.[Kote  977.]  ' 
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Sect  580>  581*  582. 

JTN  the  same  manner  U  is,t^  a  man  graunt  the  reversion  of  his  tenant 
for  life  to  another  btf  Jme,  the  reversion  maintetunU  passeth  to  the 
grantee  fy  force  (f  the  ^fine^  but  the  grantee  shall  never  have  an  action  (f 
wast  wit&nU  attornement,  l^c. 


Sect.  581. 

^  V  T  yet  if  the  tenant  for  life  alieneth  in  fee^  the  grantee  may  enter y 
*  Sfc.  because  the  reversion  was  in  him  by  force  of  the  fine,  and  such 
alienation  was  to  his  disheritance. 


Sect.  582. 

T?  U  T  in  this  case  where  the  lord  sranteth  the  services  of  his  tenant  by 
fine,  if  the  tenant  die  (his  heire  beinff  of  full  a^e)  the  grantee  by  the 
fine  shall  not  have  relief e,  nor  shal  ever  distreine  for  relief e,  unlesse  that 
bee  hath  the  attornement  of  the  tenant  tluit  dieth  (Mes  en  f  ceo  cas  lou  le 
seignior  granta  les  services  de  son  tenant  per  fine,  si  tenant  devie  (son 
heire  esteant  de  plein  age)  le  grantee  per  le  fine  n'aveiu  reliefe^  ne 
unques  distreynera  pur  reliefe,  sinon  q^ue  il  4*  avoit  Tattomement  del 
tenaunt  que  morust) :  'i^for  of  such  a  thtng  which  lieth  in  distresse,  where- 
upon the  writ  of  replevin  is  sued,  Sfc.  a  man  must  and  ought  to  avow  the 
taking  good  mid  riglUftJly  i^c.  and  there  there  ought  to  be  an  attornement 
of  the  tenant  J  although  the  graunt  of  such  a  thing  be, by  fine:  but  tQ  have 
the  wards/Up  of  the  bnds  or  tenements  so  holden  during  the  nonage  of  the 
fieire,  or  to  have  them  by  way  of  escheat,  there  needs  no  distresse,  S^c.  but 
an  entrie  into  the  land  by  Jorce  of  the  right  of  the  seigniorie,  which  the 
grauntee   hath  by  force  of  the  fine,  Sfc.    Sic  vide  diversitettem,  8cc. 

( que  le  grantee  ad  .per  force  del  fine,  &c.     Sic  vide  diversi- 

totem  |.) 


which  is  so  to  be  understood,  where  he  attornesin  a  tjuid  juris  21  £.  3.  ^g. 

clamat  brought  by  the  conusee  of  a  fine,  that  if  he  daimeth  not  34  K.  3. 3a. 

his  privilege,  but  attome  generally,  his  privilege  is  lost,  for  that  39  H.  6. 95. 

the  writsupposeth  him  to  be  but  a  bare  tenant  for  life ;  and  by  ?' ^®'  *J|?'  ^' 

his  generaU  attornement,  according  to  the  writ,  he  is  barred  for  ^ ,  j^^*  ^g 

ever  to  claime  any  privilege  but  a  bare  estate  for  life.    But  if  1  Roll.  Abr. 

upon  a  grant  <tf  the  reversion  by  deed^  the  tenant  for  life  doth  41^  ^* 

attome,  Ant.  1174.  b.; 

*  4*c.  not  in  L.  and  M.  or  Roh.  tournement,  L,  and  3f .  and  Roh, 

t  ceo  not  in  L.  and  fil.  or  Roh,  §  &c,  added  in  L.  and  jM.  attd  Roh, 

i  avoit  Tattornement — fusoit    at-        X  Sfc.  added  in  L.  and  M.  and  Roh. 

M  M  3 
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attorney  he  loeeth  no  prhrfl^e ;  for  there  can  be  no  conclusion  or 
barre  by  the  attomement  in  paii :  and  bo  it  ia  of  an  attomement 
in  law.  A»  if  the  lessor  disseise  the  lessee  for  life,  and  make  a 
feofiement  in  fee, and  the  lessee  re*enter;  this  isan  at- 
tomement in  lawy  which  shall  not  prejudice  him  i^  of  pSSOT] 
any  privilege:  so  it  is  if  the  lessor  levie  a  fine  of  the  I  ^.  *J 
reversion,  and  the  conusee  die  without  heire,  whereby 
the  rtfverston  esdieateth,  in  this  case  tiie  kw  dodi  supply  an 
(5  l^q>-  39- 1>)   ^^^tommenty  and  theicfore  the  lessee  shall  lose  w»pivn^M»  But 

in  the  qtdd Juris  clamai^  if  the  lessee  shew  hit  estate  aaabia  psv 
(Ant.  157.  b.)     vilegey  and  is  ready,  saving  to  him  his  privilege,  &c*  to  attome, 

hereby  either  his  privilege  shall  bee  allowed  and  entied  of  record, 
[6]  43  E.  3. 5.  or  be  shall  not  be  compelled  to  attome :  [b]  andif  the  plaintife 
(6  Rep.  4.  a.  be  within  age,  so  as  hee  cannot  acknowledffie  the  privity,  the 
9  Rep.  85.  b.)  tenant  shall  not  be  compelled  to  attorne  untOl  his  full  itte,  when 
46  £.  3. 1 1.  a.  he  may  acknowle^^  it.  But.  otherwise  it  is  (a«  seme  bold)  if  a 
Vet.  N.  B.  ia  _*j  .-^^  clanuU  be  brought  by  baron  and  feme,  the  privU^ 
TkTm^^  shall  be  entred  into  the  rolle,  notwithstanding  shee  la  a  feme 
56,  &  per  0110  covert.  And  in  a  per  ^imp  s^m^ta  brought  bv  the  conusee  of  the 
temtia,  16.  mesme,  the  tenant  may  shew  that  he  held  by  homage  auncestreD, 
37  H.  6. 33.  im([  savinff  to  him  his  warrantie  and  acquittall,  he  is  readie  to 
18  £  4!  7^  attome.  In  the  same  manner,  if  the  tenant  hath  any  other  ac- 
(7  Re^  ^  b.)     quittall,  and  the  mesne  levie  a  fine  to  one  for  life,  the  remainder 

to  another  in  fee,  the  tenant  for  life  bringeth  SLper  fuoi  wexMaf 
Yid.  Sect.  557.    and  the  tenant  is  ready  to  attome,  saving  his  acqwtall,  and  the 

plaintife  acknowledgeth  it,  and  thereupon  the  tenmit  attome, 
tenant  for  life  dieth ;  in  this  case>  albeit  regularly  the  attome- 
ment to  the  tenant  for  life  is  an  attomement  to  him  in  the  re- 
mainder, yet  m  this  case  hee  in  the  remainder  shiA  not  distreiBe, 
till  he  hath  acknowledged  the  acquitall,  which  must  be  in  a 
fer  qwB  ierviiiaf  brought  by  him  against  the  tenant. 

''Mendhinfi»ySfcr    Of  this  sufiicical  h«th  b«enf»  s«d  i» 
the  next  pieceaent  Section* 


*<  Shall  not  have  rtUdk^  ^r     Of  this  sulEcient  balJi  Xitsam 
said  b  the  next  precedent  Section. 


w^  Sect.  58a  pSlT 

ALSO,  if^  there  be  lonf,  tneme  and  tenant,  and  the  mesne  grant  hfjine 
^  the  services  of  his  tenant  to  another  infee^  and  after  the  grantee  die 
without  heire,  now  the  services  of  the  mesnattie  shall  come  and  escheate  to 
the  lord  paramount  bu  way  of  escheat  \  *  and  if  afterwards  the  services  of 
the  manaltie  bee  bemnd,  in  this  case  he  wkuh  was  lord  paramont.  mm/ 
iHstreine  the  tenant,  notwithstanding  that  the  tenant  did  never  attome: 
and  the  came  is,  for  that  the  mesnaSie  was  m  deed  in  the  grantee  btf force 
of  the -^  said  fine,  and  the  lord  paramont  may  avow  upon  the  grantee, 
Because  in  d^ea  hee  was  his  tenant,  albeit  he  shall  not  be  eompelkat(^  ^, 
S^c.  But  if  the  grantor  in  this  case  had  died  without  heire  in  the  life  of 
the  grantee,  then  he  should  bee  compelled  to  avow  upon  the  grantee ;  and 

also 
*  (wd  not  in  L.  and  M.  or  Roh.  t  said  not  in  L.  and  M.  or  Rob. 


L.3..C-iaSec084.:  Of  AtUHrn^ment  [321*a,321.b. 

ate  in  m  mmAMhi^  parOnioni  doth  noi  claimi  the  memaltie  by  ford 
^  tie  graid  made  by  Jine  levied  by  tfie  nrniU  ||  but  by  vertue  of  his 
ieigniorie  parofnont,  ||  tiz.  by  wc^  bf  eichieai,  he  shall  ttvoto  upon  the 
tenant  for  the  services  which  the  mesne  hadji^,  albeit  thdt  the  tenant  did 
h&v'er  attome. 

JCJ  £  R  B  IMUeian  pttttdth  the  cam  where  one  that  clahneth 

\       under  a  canufee  by  fitie  may  dbtnune  or  tuamtahie  any  ^  K*  9;  ^' 

action,  albeit  there  wa«  ne?er  any  attonwmeQi  made  to  the  ^^h  d  qS 

comMe^  or  to  him  that  bath  hii  eatate.  39  h!  6.'^' 

a  H.  7. 1 8.  per  curtam. 

And  here  is  a  diversitie  betweene  ah  act  m  taw  that  giveth  one  L)^-  ^-  ^o^*  ^' 
inheritance  in  lieu  of  another^  snd.  an  net  in  law  that'  conveyeth  1**^  Moyle  . 
the  estate  of  the  coniuedonly»  Of  the  former  Lcf^^oTi  here  put:    *^  *^^^' 
teth  an  example  of  the  eacheat  of  the  mesnahle  which  drowneth 
the  seigniorie  paramont;  and  therefore  reason  would  that  the 
|erd  by  this  act  in  hiw  should  have  as  much  benefit  of  the  me8« 
naltie  escheated,  as  he  had  pf  the  seigniorie  that  is  drowned ;  and 
the  rather  for  that  the  law  casteth  it  upon  him,  and  hee 

[i32l7|  ^^  ^^  remedy  to  compell  the  tenant  to  ts^  attome. 
1^    J  Another  reason  hereof  Littleton  here  yeeldeth,  be- 
cause the  lord  commeth  to  the  mesnaltie  by  a  seig- 
niorie  paramont,  and  therefore  there  fieedeth  no  attomement.  /  -  > 

[c]  As  if  lessee  for  life  be  of  a  mannor  and  he  ^rrenddr  his  [c]  Temps  £.^* 
estate  tothe  lessor,  there  needeth  no  attomement  of  the  tenant's^  Attom.  18. 
because  the  lessor  is  inby  a  title  paramount.  'Butifth^Goinasee  ^^p^^^ 
£^eth,  and  the  law  casteth  his  seigniorie  upon  his  heire  by  de-  ^^  ^^ ' 
icent,  h0  shdl  not  be  in  any  better  estate  tnan  his  ancestor  was,  (^°t.  104.  b. 
because  he  claimeth  as  heire  meerely  by  the  conusee.  ■  ^^'  '^ 

.   So  it  is  (as  hath  beene  said)  if  the  conusee  of  a  fine  before  (5 ^-  ^^d)  . 
attomement  bargaineth  and  selleth  the  seigniorie  by  deed  in- 
dented and  inrolled,  the  bargainee  shall  not  distraine,  because 
the  bargainor,  from  whom  the  seigniorie  moveth,  had  never 
ftctuall  possessioii. 

So  and  for  the  same  reason  if  a  reversion  be  granted  bv  fine,  Sir  WSfU       "^ 
and  the  conusee  before  attomement  disseise  the  tenant  ror  life  Finche  s  case, 
and  make  a  feoffinent  in  fee,  and  the  lessee  re-enter,  the  feo&e  °^^  ^""^^ 
shall  iiot  dial 


Sect.  584. 

TH  the  same  manner  it  is,  where  the  reversion  of  a  tenant  for  life  is 
granted  by  fine  to  another  in  fee,  and  the  grantee  afterwards  dieth 
witnaut  heire,  now  the  lord  hath  tne  reversion  by  way  of  escheat  f  and  if 
after  the  tenant  maketh  wastftke  lord  shall  have  a  writ  ef  ^misie  against 
/am,  notwithstanding  that  he  never  attorned,  caus&  qu&  supra*  But 
whm  a  man  elaimeih  by  force  of  the  grant  made  bythefnej-^  acit*  as 
ieire,or  as  assifffiee^i^.  there  hee  shall  not  disiraine4>  ^o^  avowe,nor  have 
msaeiienof  %6aste,iiC*  valh&at  attonmnent. 

HEKE 

t  Sfc.  added  inL.  and  M.  and  Roh.        4.  nor  avcme,  not  in  !<•  and  M.  or 
|[  viz.  not  in  L.  andM.  or  Roh.  Roh.  nor  in  MSS. 

t  Sfc.  added  in  L.  and  M.  and  Roh. 


331.b.333.a<]  Of  Aitomement.  L.S.C.IO.S.585,586. 

<Ajitio4.b.)  TJ E R E Zittiefoii ezpreflwth two diTertitiee*  Brstybetweeoe 

anact  inlaw^anduiegnuitof  thepartj*    lids  case  is  pat 

[a]  45  B.  3.  ft.  of  an  [ci]  escheat,  which  is  ameere  act  inlair,bttt  so  itis  wnea 

94H.6.7.  itis  partly  by  act  inlaw,  and  partly  by  the  act  of  the  par^;  as 

5  H.  7. 18.  per  If  |}|e  conusee  of  a  statute  merchant  extendeth  a  seigniorie  or 
^""1^  rent,  hee  shall  distraine  without  any  attomement.  If  a  man 
i^owik,937.  make  a  lease  for  life  or  yeares,  and  after  leivie  a  fine  to  il.tothe 
(4Rep.64.  '  useof^.  and  his  heires,B.  shall  distcaine  and  hare  an  action  of 
]  Roll.Abr.a93.  waste,  albeit  the  conusee  never  had  any  attomement,  because 
ute^iln  ^^  reversion  is  vested  in  him  by  force  of  the  statute,  and  hath 
fall  Sir  Moirk'  ^^  remedy  to  compell  the  lessee  to  attome. 

Uncbe't  cms.    (Mo.  9a.  6a.)    a?  H.  8.  ctp.  10. 

(Ant  309.  And  SO  it  is  of  abargaine  and  sale  by  deed  iiidented  and  in- 

a  ^.  1 93.  rolled,  but  this  is  by  force  of  a  statute  smce  IMOon  wrote. 

6  Aepl'  68^**  Secondly,  where  he  that  commeth  in  by  act  in  law  isin  the  pfr, 
10  llqi.  46.)  8S  the  heire  of  the  ccmusee,  who  seCteth  in  his  ancestor's  seat, 

ianquam  pars  antecessoris  de  sangidfie;  and  the  lord  by  escheat^ 
which  is  an  estranger,  and  c<Knmeth  in  ifteerely  in  the  past* 


(F.  N. B.  lai.  •.)  ^        Sect.  585. 

ALSOf  in  anderU  horoughs  and  cities,  where  lands  and 
-"  tS' tenements  within  the  same  boroughes  and  cities  are  TSSSTI 
devisable  by  testament  by  custome  and  use,  S^c.  if  in  such  borough  [^  a.  J 
or  citie  a  man  be  seisea  of  a  rent  service,  or  of  a  rent  charge 
(si  en  tiel  §  borough  au  citie  home  soit  seisie  de  rent  Bervice  on  de 
rent  charge)^  and  aeviseth  such  rent  #r  service  to  another  by  his  testament 
and  dieth;  in  this  case,  he  to  whom  such  devise  is  made,  may  distreine 
the  tenant  for  the  rent  or  service  arere,  altlumgh  the  tenant  did  never 
attome. 

34  H.  e.e.  JLI  ERE  doth  Littleton  put  a  case  where  a  man  vosj  have  a 
*  ^*  7- *^  seigniory,  rent,  reversion,  or  remainder  meerdjjr  by  the  act 

ai  H.* 6.387  ^^  ^^  p8ity,  and  may  distraine,  and  have  any  action  without 
F.N.B.'iai.N.  any  attomement,  and  that  is  by  devise  of  lands  devisable  by 

custome  when  Littleton  wrote  by  the  last  will  and  testament  of 

the  owner. 


6  Rep.  a3.)  ScCt.  586. 

6  Rep,  68.) 
(1  Rep.  lao.   3  Rep.  19.    6Rep.  16.  81.)   (8  Rep.  94.)   (10  Rep.  46. 87.)   (4  Rep.  66.) 


t 


TN  the  same  manner  is  it,  where  a  man  ktteth  such  tenements  devisable 

to  another  for  life,  or  for  yeares,  and  deviseth  the  reversion  by  Us 

testament  to  another  in  fee,  or  mfee  taile,  and  dyeth,  and  after  the  tenant 

commits  waste,  he  to  wKom  the  devise  was  made  snail  have  a  writ  of  waste, 

although  the  tenant  doth  never  attome.    And  the  reason  is,  for  that  the 

will 

§  cas  added  in  L.  and  M,  and  Rok. 


L.3.  C- iO.  Seel. 587.    Of  Attomement.  [32JJ.a. 3i2.b. 

trill  of  the  devisor  made  by  ki$  testament  shall  bee  ferformed  according  to 
the  intent  of  the  devisor;  and  if  the  effect  of  this  should  lye  upon  the 
attomemeni  of  the  tenant  ^  f  then  perchance  the  tenant  would  never  at  tome, 
md  then  the  will  of  the  devisor  should  never  bee  performed, ;):  S^c.  and  for 
this  the  devisee  shall  distrainer  S^e.  or  he  shall  have  an  action  of  waste,  Sfc. 
without  attomement.    For  if  a  man  deviseth  such  tenements  to  another 

[by  his  testament,  habendum  sibi  in  perpetuum,  and  dieth,  and 
32^  ^Ae  i:^  devisee  enter,  he  hath  a  fee  simple,  causft  qa&  supra;  yet 
{y  J  j^  a  deed  of  feoffment  had  beene  maide  to  him  by  the  devisor  of 
the  same  tenements,  habendum  sibi  in  perpetuum^  and  livery  of 
seisin  were  made  upon  this,  hee  should  have  an  estate  but  for  terme  o/hzs 
life  (*uncore  4.  si  fait  de  feofiment  ust  este  J4^  fait  a  luy  per  le  devisor 
en  sa  vie  de  mesmes  les  tenements,  habendum  sibi  in  perpetuum,  et  livery 
de  seisin  sut  ceo  fuit  fait,  il  n'averoit  estate  forsque  pur  terme  de 
sa  vie). 

]S  OTH  this  and  the  precedent  case  stand  upon  one  and  the 
same  reason,  which  IMeton  here  yeeldeth,  viz.  because  that 
the  will  of  the  devisor  expressed  by  his  testament  shall  be  per- 
formed according  to  the  mtent  of  the  devisor ;  and  it  shall  not 
lie  in  the  power  of  the  tenant  or  lessee  to  frustrate  the  will  of  the 
devisor  by  denying  his  attor^ement.    Here  Littleton  mentioneth  (1  Roll.  Abr. 
a  maxime  of  the  common  law,  viz.  Qubd  uUima  voluntas  testatoris  393.) 
est perimplenda  secundum  veram  intentionem  suam  :  and,  Reipttb"  BJ^Binn^iL*^' 
Uae  interest  suprema  hominum  testamenta  rata  haberi.  f  ^^^  ^'f^  ^ 

"  Testament,"  Teaamentum,U.testatiomerais,wbidilBiaade  ^ial^ 

nuUo  prasentis  metu  periculi,  sed  sold  cogitatione  mortalitatis.  7S.&f.  si9.b. 

Omne  testamentum  morte  consummatum*  (^  Rep.  33. 

Ant  9.  b.) 

**  For  if  a  man  deviseth  such  tenements  to  another,  Sfc.'^    Here  aa  R  3. 16. 
Liideton  putteth  a  case  where  the  intent  of  the  testator  shall  i34  H.  6. 7. 
be  taken,  viz.  where  a  man  by  devise  shall  have  a  fee  simple  '^  S'  Z'  *^' 
without  these  words  (heires) ;  and  here  Littleton  putteth  the  *^    '  *  ^ 
diversitie  betweene  a  will  and  a  feofiment. 

Now  by  the  statutes  of  32  and  34  H.  8.  (as  hath  beene  said  Vide  Sect.  167. 
in  the  chapter  of  Burgage)  lands,  tenem^its,  and  hereditaments 
are  devisable,  as  by  me  said  acts  doe  appeare. 


Sect.  587. 


A 


L  SO,  if  a  man  bee  seised  of  a  mannor  which  is  parcell  in' demesne  and 
parcell  in  service,  and  is  thereof  disseised,  but  the  tenants  which  hold 
of  the  mannor  doe  never  attome  to  the  disseisor  (Item,  si  home  seisie  d'un 
mannor  quel  est  parcel  en  demesne  et  parcel  en  service,  et  ent  soit  dis- 
seisie,  mes  les  tenants  que  teignont  ael  mannor  ne  unque  attoumant 
^  a  le  disseisor) ;  in  this  case,  albeit  the  disseisor  dieth  seised,  and  his  heire 
uinby  discent,  8^c.  yet  may  the  disseisee  distreine  for  the  rent  behinde, 
and  have  the  services,  tfc.    But  if  the  tenants  come  to  the  disseisor  and 

t  Sfc.  added  in  L.  and  M.  and  Roh.  4.  si — ^le,  L.  and  M,  and  Roh. 

I  ifCn  not  in  L.  and  M.  or  Roh.  Xt  ust  este — ^fuit,  L.  and  M. 

*  et  added  in  JL.  and  M.  and  Roh,  §  a  le--de  le,  L.  and  M,  and  Roh, 
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zay^  We  become  yowr  tmanis,  S^e*  or  to  make  to  kim  some  oihet  atton^er 
ment,  Sfc.  and  (^er  the  disseisor  dieth  seised,  then  the  disseise  eUnme^ 
^rainefor  the  rent,  tfc.  for  thai  all  the  mmnor  desoetsdetb  iotkeiesm 
of  the  dimaMBTj  isc 

<6Bflpb^«.)     r /TTLE  JO  iyrhaviiigspokea  of  estate!  gained  by  kwfiil 

coDTeyanceSy  dodi  now  qpeake  of  estates  gained  by  wrong ; 
and  here  putteth  a  case  of  a  disaei(dn  of  a  mannor,  whae  i| 
appeareth,  that  the  disseisor  cannoi  disseise  the  lord  of 


the  rents  of  services  without  ts^  the  attornement  of  the  fB^STl 

tenants  to  the  disseisor ;  for  seeing  an  attornement  ^  1    .^  *] 

requisite  to  a  feof!inent  and  other  lawfull  conveyances, 

^fortiorif  a  dissosor  or  other  wrong  doer  shall  not  gaine  them 

without  attornement    The  like  fanr  is  of  «i  sibator  and  an 

a  H.  7. 14*        intnidor.    But  albeit  the  disseisor  hath  once  gotten  the  attortie- 

11  H.  7.  a8.       ment  of  the  tenants  and  payment  of  their  rents,  yet  may  ihegF 

(C  ^  r  *^'  ^  ^'  '^"^^  afterwards  for  avoiding  of  their  double  charse.    And  here 

Ant  180!)^^'    the  attornement  of  the  tenant  of  a  manner  to  a  disseiser  <if  the 

demeanes  shall  dispossesse  the  lord  of  the  rents  and  services 
(i  Roll  Ab  P>it;dl  of  the  mannofi  because  both  demeanes,  rents  asid 
ee^,)        ''      services  make  but  one  entire  manner,  and  the  demeanes  are  the 

prineipall  r  but  otherwise  it  is  of  rents  and  servioes  in  grosse, 
as  In  ttus  next  Section  our  anther  teacheth  us. 


(Cro.Car.  903.  Sect.  588. 

1  Roll.Abr.(%8.> 

F.K.B.»70-1^    (Ant-iBab.    ftSiderf.76.> 

J^'VTif  one  holdefh  qfmee  by  rent  service,,  which  is  a  service  in  grosse, 
*  and  not  iy  reason  of  my  mannor,  and  another  that  hath  no  right, 
daimeth  the  rent^  and  receives  and  taketh  the  same  rent  of  my,  tenant  by 
coertion  of  distresse,  or  by  other  forme  (et  un  auler  que  nul  droit  ad, 
t  claimale  rent,  |  et  receive  et  prent  meame  le  tent  de  moa  tenant  poc 
cohendon  de  distrea,  ou  per  auftei  forme),,  and  disseiseth  mee  by  smch 
taking  of  the  ren^;  albeit  such  disseisor  dieth  so  seised  in  ts^hmg  (f  the 
rent,  yet  after  his  death  I  may  well  distreime  the  tenant  for  the  rent  tehisk 
was  Mdnde  before  the  decease  of  the  disseisor  (devant  le  ||  decease  del 
disseisor),  and  also  after  his  decease*  And  the  cause  is,  for  that  such 
disseisor  is  not  my  disseisor  but  at  my  election  and  wilL  For  albeit  he 
taketh  the  rent  of  my  tenant,  S^c.  yet  I  may  at  all  times  distreine  my 
tenant  for  the  rent  behinde,  iso  as  it  is  to  mee  but  as  if  I  will  s^erine 
tenant  to,  bee  so  long  time  behinde  in  payment  of  the  same  rent  unto  me 
(per  tant  de  temps  arere  4*  p^  {^er  a  moy  meme  le  rent)^  ^c. 

Sect. 

*  and  not  by  reason  of  nu^mantwr,  ll  decease — distress,  X.  atsd  M» 

hot  in  L.  and  m.  or  Son.  and  Boh. 

f  claima — claimant  mesme,£,andr  §  Sfc.  added  in  L.  and  M.  and 

M.  and  Roh  Roh. 

I  et  receive — ^a  receiver,  £•  and  4  pur— de,  L,  ondM.  and  Roh, 
M»  and  Roh* 


h,  3.  C.  10.  Sect.  589.     Of  Attorneraent.  [323.  a.  323.  b. 


Sect.  589.  (3Bep.77) 

TpOR  the  payment  of  my  tenant  to  another  to  whom  hie'oufhi  net  io 

pay,  is  no  disseigin  to  me,  nor  shall  oust  me  of  my  rent  imikout  n^ 

foiU  and  election  (Car  le  pAymmt,  4e  moo  laMat  a  u  ^vter  a  quiQ  il  ne 

doit  pas  payer,  n'eat  pas  diss^ipin  a  moy,  ne  ousta  moy  pas  de  moi  rent 

saas  ma  v<>l\intf  et  ma  decti<>iv)>  4rc*   For  although  J  mey  imm 

[3^n  <^  (i^fi^  ^^^^  tikchperntn'f  jf€i  thisisat  n^t^^elw^ 
.  b.  J  -f  ^^^  ^^^  ^^  ^  ^'^  difiewr.  Of  no.  Somteh  dise^nft  of  rents 
in  grosse  shall  not  oust  the  lord  of  his  distr^sse,  bni  at  amf  time 
he  may  loell  distreyne  for  the  rent  behinde,  Sfe.  And  in  tkk  case  if  afier 
the  distresse.  of  him  which  so  wrongfuUy  tooke  the  rent,,  I  grant  bu  my  deed 
tht  service  to  another,  and  the  tenatmt  attome,  this  is  gooa  enm^n,.  md  the 
services  by  such  ^ant  and  attomement  4tre  present^  in  the  grantee,  1^^^ 
But  othertoise  it  is  where  the  rent  isparcell  of  a  nuamor,  andthe  disseisor 
dieth  seised  if  the  whole  mannar,  as  tn  the  easeneatt  before  is  sayd,  Sfc.     . 


grane. 

service  in  grosse^  rent  charge^  or  rent  secke^  by  attornement  or 
pavment  of  the  rent  to  a  stranger,  but  at  his  election ;  lor  the 
rule  of  law  is.  Nemo  reddUum  aUerius  invito  domino  percipere  '  ' 

out  posddere  j^atest  I  and  our  author  hath  before  [*]  taught  us  E*]  TicieSect. 
'what  be  disseisins  of  rents  services,  rents  diarges^and  rentssecks,  ^^'^\  ^^  ^^^ 
and  jpayment  to  a  stranger  is  none  cHF  them,  but  at  the  lord* s  /^  q^^  ^^ 
ele€tioD9  as  our  author  here  sakh.  - 

^<  Pernor^  u  e.  the  taker  of  my  rest.    But  if  the  disseisee  24  Ka^  4* 
bring  an  assise  against  such  a  pernor^  then  he  doth  admit  him-  \^^  ^  ^1^ 
selfe  out  of  possession.  tie,  th^  "foi.  ' 

bwiDg  in  the 

'<  DiscentsJ*    A  discent  of  a  rent  in  grosse  bindeth  not  the  nest  parag;rapb. 
right  owner  but  that  he  may  dislieynty  albeit  he  admitted  him*  6  ^4«  i* 
K^fia  oat  of  possession,  and  determined  his  election,  as  by  ^t  A8^*4ao 
brinffing  of  an  assise,  &c.  a^  E.  g.  ^.  '^^ 

It  the  t^iant  of  fee  land  pay  the  sent  tg  astraagair  wfaickhatb  »e^i.pvjfl^ 
po  right  thereunto,  and  toe  right  owner  rel^se  toUm^  this  16  E.3* 
release  is  ^ood^  because  he  thereby  admitted  hkoseUe  to  be  out  ^^^'J'^' 
of  possession..    But  if  the  tenant  had  given  him  any  thing  ia  f.v.  sfrT^B. 
name  of  attomement,  and  the  right  owner  had  released  to  mm,  li  £,  4.  a. 
this  release  had  beene  void,  because  an  attomement  only  can  ^et  0.4^08.  »* 
be  no  disseisin  of  the  rent. 

'*  I  grant  5y  my  deedy  Sfc^  This  also  provetb,  that  the  right  (AntSbct  m^.) 
owner  is  not  out  of  possession,  and  that  this  grant  erer  is  a 
demonstration  of  his  electioii  that  hee  is  in  possession. 

Sect. 

■  %  ^t—on  titam,  L.  and  M.  and  Bdk. 


324.a.324.b.]  Of  Attomcment  L.3X.10.S. 590,591* 


(Djer,g4.b.)  ScCt.   590. 

Mfyaictf  and  I  give  certaine  acrei  of  the  land/t,parceU  of  the 


demeam  of  the  tame  nuumor,  to  k^  another  in  tmle,  yedmng  to  [52471 
imee  and  to  wy  heiree  a  certaine  rent,  tfc.  tfin  tkit  cate  I  be  dia-  L  a.  J 
meed  of  the  numnor,  and  all  the  tenaunte  attome  trndpay  their 
TtnU  to  the  dieaeuorp  and  alto  the  eayd  tenant  in  taUepay  the  rent  by  me 
reeerved,  to  the  dieteieor,  and  after  tie  disseieor  dkth  ieised,  *  tfc.  and  his 
heire  enter ^  and  i$in  by  diicent,  yet  in  this  case  I  may  wel  distreyne  the 
tenant  in  taUe^  and  ku  heires/fcr  the  rent  by  me  reserved  upon  the  gijfi, 
scilicety  as  well  for  the  rent  being  behinde  before  the  discent  to  the  neire 
ef  the  disseisor,  as  also  for  the  rent  which  happeth  to  be  behind  after  the 
same  discent,  notwithstanding  such  dyiw  seised  of  the  disseisor,  ifc.  And 
the  reason  is,  for  that  when  a  man  giveth  lands  f  tn  taile,  saving  the  rever- 
sion to  htnudfe,  and  hee  tqnm  the  sayd  gift  reserveth  to  htmseffie  a  rent  or 
other  services,  all  the  rent  and  services  are  incident  to  the  reversion;  and 
when  a  man  hath  a  reversion  he  cannot  be  ousted  of  his  reversion  by  the 
act  of  a  stranger,  unlesse  that  the  tenaunt  be  ousted  of  his  estate  and  posses- 
sion, tfc.  For  as  long  as  the  tenant  in  taile  and  hss  heires  continue  their 
possession  by  force  of  my  gift,  so  long  is  the  reversion  in  me  and  in  my 
heires  (car  si  longement  |  que  le  tenant  en  le  taile  et  sea  heires  con- 
tinuont  lour  possession  per  force  de  mon  done«  cy  longement  est  le 
reversion  en  moy  et  en  mes  heires) :  and  in  as  nwch  as  the  rent  and  ser- 
vices reserved  upon  such  gift  be  incident  and  depending  upon  the  reversion, 
whosoever  hath  the  reversion,  shall  have  the  same  rent  and  services,  8jc. 


w  Sect.  591.  pf*] 

TN  the  same  manner  is  it,  where  I  let  parcell  of  the  demesnes  of  the 
■*  mannor  to  another  for  terme  of  life,  or  for  terme  ofyeares,  rendrtng  to 
mee  a  certaine  rent,  S^c.  albeit  I  be  disseised  of  the  mannor,  S^c.  and  the 
disseisor  die  seised,  4<  ^<^*  and  his  heire  bee  in  by  discent  (et  son  heire 
^  esteant  eins  per  discent),^/ 1  mat/  distreineforthe  rent  arere  ut  supra, 
notwithstanding  such  discent;  for  wlhen  a  man  hath  made  such  a  gift  in 
taile,  or  such  a  lease  for  life,  or  for  y cares,  of  parcell  of  the  demesnes  of  a 
mannor,  Sfc.  saving  the  reversion  to  such  donor  or  lessor,  Sfc.  and  after  he 
is  disseised  of  the  mannor,  S^c.  such  reversion  after  such  disseisin  is  severed 
from  the  mannor  in  deed,  though  it  be  not  severed  in  r^ht^.    And  so 

thou 

*  8fc.  not  in  L.  and  M.  or  Rob.  4.  4-c.  not  in  L.  and  M. 

t  to  another,  added  in  L.  and  M .        If  esteant  not  in  L.  and  M.  or 
and  Roh.  Roh, 

§  en  ceo  cas  added  in  L.  and  M,       %  Sfc.  added  in  L.  and  M.  aod 
and  Roh.  Roh. 
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thou  may  St  see  (my  sonne)  a  diversities  where  there  is  a  marmor  parcell  in 
demesne  and  parcell  in  senrices,  which  services  are  parcell  of  the  same 
mannor  not  incident  to  any  reversion,  t;c,  and  where  they  are  incident  to 
the  reversion,  Sfc. 

XT  E  R  £  Littleton  putteth  a  diTereitie  betweene  rents  and  ser*  (Cro.  Car.  303. 
^  vices  parcell  of  a  mannor  (whereof  he  had  spoken  before)  1  ItuU*  Abr.  • 
aiid  rents  and  services  incident  to  a  reversion  parcell  of  a  ^^')       .   » 

^^^^^^  (uBep.47»48. 

manner.  Piowd.i97.b.) 

And  the  reason  of  this  diversitie  is,  for  that  as  long  as  the 
donee  in  taile,  lessee  for  life,  or  lessee  for  yeares,  are  in  pos- 
session, they  preserve  the  reversion  in  the  donor  or  lessor ;  and 
so  long  as  tne  reversion  continue  in  the  donor  or  lessor,  so  long 
do  the  rents  and  services  which  are  incident  to  the  reversion 
belong  to  the  donor  or  lessor.  Neither  can  the  donor  or  lessor 
be  put  out  of  his  reversion,  unlesse  the  donee  or  lessee  be  put 
out  of  their  possession;  and  if  the  donee  or  lessee  be  put  out 
of  their  possession,  then  consequently  is  the  donor  or  lessor 
put  out  of  their  reversion.  But  if  the  donee  or  lessee  make  a 
regresse,  and  regaine  their  estate  and  possession,  thereby  doe 
they  ipsojacto  revest  the  reversion  in  tne  donor  or  lessor. 

And  here  is  to  be  observed,  that  when  a  man  is  seised  of  a 
mannor,  and  maketh  a  gift  in  taile,  or  lease  for  life,  &c.  of  par- 
cell  of  the  demesne  of  the  mannor,  [a]  the  reversion  is  part  of  M  iB  A9s.p.  a. 
the  mannor,  and  by  the  grant  of  the  mannor  the  reversion  shfdl  ^J  c^m^Pul- 

{»asse  with  the  attomement  of  the  donee  or  lessee.    But  if  the  m^ntone's  cue, 
ord  make  a  eifl  in  taile,  or  a  lease  for  life  of  the  whole  mannor,  103.    Lib.  5. 
excepting  BUtcke^Acrey  parcel!  of  the  demesnes  of  the  manner,  fol  u,  is.  25. 
and  after  he  granteth  away  his  mannor;  Blacke-Acre  shdl  not  J^^*  ^'^^^^> 
passe;  because  during  the  estate  taile,  or  lease  for  Briefe^^ia.^ 

[132571  *^  ^^'  ^^  ^  severed  from  the  mannor.  And  so  note  (Poet  349. 
J  a  diversitie,  that  a  reversion  of  part  may  be  parcell  of  11  Rep.  50.  b.) 
a  mannor  in  possession,  but  a  part  in  possession  cannot 
be  parcell  of  the  reversion  of  a  mannor  expectant  upon  any 
estate  of  freehold.  But  if  a  man  make  a  lease  for  yeares  of  a 
mannor,  excepting  Blacke  Acre,  and  after  sranteth  away  the 
mannor,  Blacke  Acre  shall  passe,  because  ue  freehold  being 
entire,  it  remaineth  parcell  of  the  mannor,  and  one  pradpe  of 
the  whole  mannor  shall  serve*  But  otherwise  it  is  in  case  of  the 
gift  in  taile  or  lease  for  life  exceptmg  any  part,  there  must  be 
severall  writs  of  precipe,  because  the  freehold  is  severall. 
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rilSCONTINUANCE  u  an  ancient  word  in  the  law.andhath 
~  divers  sigmfications,  t^c.  But  as  to  one  intent  it  hath  this  significa- 
tions viz.  where  a  man  hath  aliened  to  another  certaine  lands  or  tenements 
and  dieth,  and  another  hath  right  to  have  the  same  lands  or  tenements,  but 
hee  may  not  enter  into  them  b&uiuse  of  such  an  oHenation,  S^c. 

''DISCONTINUANCE*' 


snS.fL]      Oif  Discontinttance.    L.S.C.ll.Sect.592. 

VideS«t.<^.    »  Tyi8CONTINUAyCE''hBwotdcompomdeA€fde 

and  catttumoy  for  cotdinuare  is  to  cootiDue  widioat  inler-^ 
BMHon.  Vom  hj  miditi^cm  of  de  {eupk4mia  gntid  dis J  to  hwhkh 
is  a  privative,  it  signifieth  an  intenxiis8i<m.  Ditcontimuirt  nikil 
aHmd  tign^kai  quSn  inUrmiUerCi  desuescere^  inUrrumpere.  And 

[^)  iH.4.S.W  as  aiir  auttior  saith,  [a]  it  is  a  very  aAdeot  word  hk  law  (i). 

iiH.4*96.b.  A  discoatiinwncfe 


(i)  L  Asio  diseoniinuances  in  general: — ^In  note  i,  p.  339.  a.  it  wad  observed, 
that  in  the  case  of  a  disseisin,  while  the  possession  remains  in  the  disseisor,  it  is 
a  mere  naked  possession,  unsupported  by  any  right ;  and  that  the  disseisee  may 
restore  his  possession,  and  put  a  total  end  to  the  possession  of  the  disseisor,  by 
an  entry  on  the  land,  without  any  previous  action ;  but  that,  if  the  disseisor 
dies,  the  heir  comes  to  the  possession  of  the  estate  by  a  lawful  title.  It  was  the 
same,  by  the  old  law,  if  the  disseisor  aliened ;  the  luienee  came  in  by  a  lawful 
title.  By  reason  of  this  lawful  title,  the  hdr,  in  the  first  instance,  and  the 
alienee  in  the  second,  acquires  a  pretumptioe  right  of  possession,  whldi  is  so  fiir 

SK>d  even  against  the  person  disseised,  that  he  loses  by  it  his  right  to  recover 
e  possession  by  entrv,  and  can  only  recover  it  by  an  action  at  law.    When 
the  right  of  enjtrv  u  thus  lost,  and  the  party  can  only  recover  by  action]^  tb^ 
possession  is  said  to-be  discontinued,    'Diis  is  the  general  import  of  the  word 
mcontinuance ;  but,  m  its  usual  acceptation,  it  si£^es  the  effect  of  aliena- 
tions made  by  husbands  ^laedjure  uxoris ;  by  ecclesiastics  ^^sedjure  ecclesia ; 
or  by  tenants  in  taile ;  those  being  the  three  instances  adduced  by  Littleton  of 
a  discontbuance.  ^  But  other  cases,  where  the  party  having  the  right  could  not 
restore  hid  possession  by  entiy,  and  was  therefore  left  to  hu  remedy  by  action, 
were  also,  in  Littleton's  time,  termed  discontinuances.    Thus,  before  the 
statute  of  the  1 1  H.  7.  c.  ao,  the  alienations  of  a  woman  seised  of  an  estate  in 
dower,  or  of  an  estate  of  the  gift  of  her  husband,  or  of  any  of  his  ancestors, 
were  said  to  be  a  discontinuance ;  and  before  the  statutes  of  33  H.  8.  c.  31 .  and 
14  EI.  c.  8.  recoveries  suffered  by  tenants  for  life,  or  tenants  by  the  courtesy, 
or  tenants  in  tail  after  possibility  of  issue  extinct,  or  even  by  the  feoffee  of 
tenant  for  years,  worked  a  discontinuance.    See  sir  William  PeDuun's  cas6, 
1  Rep.  14*    It  is  to  be  observed,  that  there  is  a  material  difference  between  the 
situation  or  title  of  the  alienee  of  any  person  whose  alienation  makes  a  discon- 
tinuance, and  the  situation  or  titleox  the  heir  or  alienee  of  a  dissci^r ;  for 
the  heir  and  alienee  of  a  disseisor  immediately  claim  under  a  persoii  coming 
in  by  a  wrongful  title,  and  their  estates,  thoueh  not  defeasible  by  entry,  are 
immediately  defeasible  by  action.    But  the  alienee  of  every  person,  whose 
alienation  is  said  to  be  a  discontinuance,  claims  by  a  person  having  a'  lawfut 
estate,  and  the  estate  of  the  alienee  is  unimpeachable  during  the  life  of  the 
discontinuor.    It  should  also  be  observed,  that  a  discontinuance  extends  to 
those  cases  only  where  a  person  is  dispossessed  of  an  estate  of  freehold ;  and, 
where,  though  ne  has  lost  his  right  of  entry,  he  can  still  recover  the  possession 
by  action.    At  the  common  law,  if  there  was  a  term  for  years,  and  the  tenant 
of  the  freehold  suffered  a  common  recovery  by  covin,  it  was  a  good  bar  to  the 
termor ;  for,  not  baring  the  HreeboMi  h^  eoida  not  ftbify  the  recovoi^,  so4hat 
all  his  term  and  interest  in  the  land  was  lost,  and  his  only  remedy  was  an 
action  of  covenant  against  the  lessor.    Hia  possaflgioii,  diemgrnr,  or  mther  Ms 
interest,  was  absolntely  lost,  not  merely  ineemipled.    Even  after  the  statlHtfi 
of  GRoucester^  and  the  31  H.  8.  c.  15.  whkh  preserved  the  interest  of  the 
termor  for  years,  against  a  common  recoveiy,  as  the  possession  of  the  iehnor 
fbr  years  is  considered  in  the  law  as  the  posseteion  of  him  itho  has  the  next 
estate  of  freehold,  die  recovety  is  never  said  to  ^continne  the  estate  €lt  the 
termor  for  years ;  the  expression  discontinuance  being  applied  solely  to  these 
cases  where  the  freehold  tt  diveited.    tlie  peculiar  import  of  the  word  discon* 

tmuance, 
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A  discontinuance  6£  estates  in  lands  or  tenements  b  propeily 
(inleesll  undentanding^an  alienation  made  or  suflRsred  by  tenant  (10  Rep.  97.) 
intaUe,  or  bj  any  that  is  seised  in  oitferciroi^y  wfaerebj  the  issue 
in  taile/or  the  heire  or  snceessor,  or  those  in  reversion  01^ 
lemaittdery  are  driven  to  their  action,  and  cannot  enter. 

All  whidi  is  implied  by  the  description  of  onr  author^  and  by 
iM  (8fc.)  in  the  end  of  this  Section. 

I  have  added  (properly)  by  good  warrant  of  onr  author  him- 
selfe,  for  Sectiane  470,  he  useth  discontinuance  for  a  devesting  or 
displacing  of  a  reversion,  though  the  entrie  be  not  tdcen  away. 

This  discontinuance  consisteth  in  doing  or  suffering  an  act  to  (1  Roll.  Abr. 
be  done,  as  hereafter  shall  appeare.    And  where  our  author   ^30*485*) 
sai^y  that  it  bath  divers  si^nifi<iations,  there  is  also  a  discon- 
tinuance of  processe  consisting  in  not  doing,  ^ere  the  processe 
h  not  GdntinUedy  concerning  which  there  is  an  ezcelknt  statute 
^lade  in  furtherance  ofjustice  in  [6]  lE.  6,  and  is  well  expounded  m  Tt6»  the 
in  mv  Reports,  and  therefore  nasd  not  here  to  be  inserted.  out.  of  i  £.  6^ 

There  18  another  erroneous  proceeding,  and  that  consisteth  in  ^^1\^ 
misdoing;  as  when  one  processe  is  awarded  instead  of  another,  ^^  7  f  qo' 
or  when  a  day  is  ^ven  which  is  not  legall,  this  is  called  a  mis-  ^^{^  cmdl 
coiitinuance,  and  if  the  tenant  or  defendant  make  default,  it  is  discontinuance 
error ;  but  if  he  appeare,  then  the  miscontinuance  is  salved,  d«  proces. 
otherwise  it  is  of  a  discontinuance.    But  let  us  retume  to  the  ^^J*^'  p^S- 
discontinuance  of  estates  in  landsi  whereof  Lbtleton  doth  treat  IZv'  Itl 
m  thia  Chiqpter.  46  E.  3. 30. 

a7H.&S5,36.    9E.4.18.    la  E.  4. 

■   '^  Signifieaium^**  Here  (as  in  nuiny  other  places)  it  appearelh  vide  Sect.  74. 
how  necessary  it  is  to  know  the  signincation  of  words.  '     174. 194. 441. 

And  in  tliis  Chapter  it  appeareth,  that  when  Littleton  wrote,  6^0. 
the  estate  in  lands  and  tenements  might  have  beene  discontmued 
five  manner  of  wayes,  xnz.  by  feoftment,  by  fine,  by  release  with 

warrantiei 


T— 


tinuance,  where  applied  to  the  cases  mentioned  by  Littleton, .  is  shortly,  but 
forcibly  expressed  ny  Mens.  Houard^  who  explams  the  word  discontinuance^ 
**  Interrufdon  du  droii^  qu*ofi  a  sur  unjouds^  par  la  vente  qtCun  autre  ckargB 
de  conserver  ce  drok,  en  a  Juke**  See  Anciennes  Loix  des  FroM^ois^  i  vol.  435. 
Our  doctrine  of  discontinuance  beara  some  analogy  to  the  doctrine  of  inter- 
ruption in  die  dvil  law. — There,  interruption,  when  applied  to  the  real 
fropertyi  si|piifies  the  oustmg  of  a  person  irom  the  possession  of  his  land., 
^rom  that  tune  he  ceases  to  be  the  possessor  of  it;  and  if  he  does  not  renew 
Ihs  possession,  but  permits  the  dispossessor  to  retain  it,  he  absolutely  loses  his 
right  to  it,  and  tae  disseisor  is  said  to  acquire  it  by  prescription.  It  is 
owervable,  thai  by  the  laws  of  the  Twdve  Tames^  possession  during  two  years 
Ibcmed  a  presoriptioia  for  hmd ;  erne  year,  fiir  penonal  estate.  Dio.  Sic  20. 
In  6  Rep.  fiai.  &  bk9,  a.  lord  Coke  observes,,  that  the  reason  why  the  law  will 
BOtpermitapeisiHiiriKiisiBby  judgDnentof  law,to  have  his  possession  dis- 
turbed by  the  disaeiiee^  is,  ''totakeaw^  the  nuiltiplicityasubinfiniteness  of 
**  suitSi^  trials,  rfqawtries^and  judgments  in  oneand  tne  same  case;  and  there- 
*^  fore  in  the  judgff#ni  end  pelicy  of  the  law  it  was  thought  more  profitable 
**  to  the  commonwealth,  and  more  for  the  honour  of  the  law,  to  leave  some 
^*  without  remedy,  and  to  put  others  to  their  writ  of  right,  without  any 
**  respect  of  coverture,  &c.  than  that  there  should  not  be  any  end  of.actions 
**  and  smts/'  In  a  nreceding  note,,  the  writer  has  already  referred  to  die  ex- 
cellent argument  of  tne  master  of  the  rolls,  in  Beckford  v.  Wade,  17  Yes.  87. 
—[Note  378.] 
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warrantie,  confirmadon  with  warrantie,  and  by  suffering 

of  a  racovery  in  a  t^  pnecvpe  ^wbd  reddat.     And  this  r325T| 

was  to  the  prejudice  of  five  kmds  of  persons,  viz.  o^  i    k   11 

wives,  of  heiresy  of  successors,  of  those  in  reversion, 

and  of  those  in  remainder*    But  for  wives,  and  their  heires,  and 

for  successors,  the  law  is  altered  b^  acts  of  parliament  since 

Littleton  wrote,  as  in  this  Chapter  m  their  proper  places  shall 

appeare. 


Sect.  593. 

jiS  if  an  abbot  be  seised  ofcertaine  lands  or  tenements  in  fee,  and 
abeneth  the  same  lands  or  tenements  to  another  in  fee,  or  in  fee  taile, 
erfor  terme  of  life,  and  after  the  abbot  dieth  (et  *  puis  I'abbe  morust), 
his  successor  cannot  enter  into  the  said  lands  or  tenements,  albeit  he  hath 
right  to  have  them  as  in  right  of  his  house,  but  he  is  put  to  his  action  to 
recover  the  same  lands  or  tenements,  which  is  called  a  writ,  breve  de 
ingressu  sine  assensu  capituli,  &c.  f 

JJ  E  R  E  Littleton  putteth  an  example  of  a  discontinuance  made 
.by  one  seised  in  auter  droit,  as  by  an  abbot  who  had  a  fee 
simple  in  the  right  of  his  monastery,  and  therefore  his  alienation 
without  the  assent  of  his  covent  had  beene  a  discontinuance  at 
the  common  law,  and  had  driven  his  successor  to  a  writ  de 
ingressu  sine  assensu  capituli. 

Eepst.  Grig.  *^  De  ingressu  sine  assensu  capituUy  Sfc"  It  is  called  so  because 

lb.  330.  the  alienation  was  sine  assensu  eapitidii  for  if  it  had  beene  cum 

B  ^'t^'  r^'  assensu  capituU,  it  should  have  beene  a  barre  to  the  successor. 
mct(n,iiD.4*  ^jui  because  the  successor  could  not  enter,  the  common  law 
fleta,Ub.  5.  f^^^  ^^  5^  ^^  cu^d  ^  80  called  of  these  words  contained 
cap.  34.  m  the  writ,  which  writ  you  may  read  in  the  Reirister.  and 

FUzherbert's  N.  B.  * 

91  £.  4. 86.  And  here  is  to  be  noted,  that  in  law  the  covent,  albeit  they 

^^'\  '^■'^S^^  <^<lde^  persons  >i^  law,  yet  are  they  said  in  law  to  be 
>^"^  ■•K  capUulum  to  the  abbot,  as  well  as  the  deane  and  chapter,  that  be 
(1 1  K^mJ-  »ecul"  to  the  bishop.  But  it  is  to  be  observed  and  implied  in 
dalen  dklege't  ^^  (Ac.)  that,  a  sole  body  politike  that  hath  the  absolute  right 
caie.)  in  them,  as  an  abbot,  bishop,  and  the  like,  may  make  a  discon- 

tinuance; but  a  corporation  aggregate  of  many,  as  deane  and 
chapter,  warden  and  chaplaines,  master  and  fellowes,  maior  and 
commonaltie,  &c.  cannot  make  any  discontinuance;  for  if  they 
joyne,  the  grant  is  good :  and  if  the  deane,  warden,  master,  01' 
maior  make  it  alone  where  the  bocfy  is  aggregate  of  many,  it  is 
See  mofe  of  this  void,  and  worketh  a  disseisin.    But  now  (as  hatfi  beene  sud)  by 
n^  hefeafier  the  statute  of  27H.  8,  and  31  H.  8,  aU  the  abbots,  priors,  and 
S^"648  ^'    ?*®'  religious  persons  are  so  dissolved,  as  there  be  none  ramam- 
bdoRSeksaS.  »ng  this  day,  and  by  the  statutes  of  i  JUiz.  and  i  j  Eliz.  cap.  10, 
^  and  1  Jac.  cap.  3,  bishops  and  all  other  eodesiasticail  penons 

are 

•  puis  not  in  L.  and  M.  or  Roh.         f  ^^^  not  in  L,  and  M.  or  Rok. 
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are  disabled  to  alien  or  discontinue  any  of  their  ecclesiasticall 
livings,  as  by  the  same  acts  doth  appeare  (i). 


Sect.  594. 

^LSO,  if  a  man  be  seised  of  land  as  in  nshi  of  his  wife,  *  S^.  and 
thereof  infeoffe  another ,  f  S^c,  and  dieth,  the  wife  may  "not  enter,  btU 
is  put  to  hler  action,  the  which  is  called^  cui  in  yit^^  &c, 

"  TN  right  tf  his  toife,  4^."  (a)  That  is  to  say,  in  fee 

f3267]  sim^e,  tee  taile,  l:^  or  for  life.    Here  LUtleton 

a>  J  pu^®^  another  case  where  a  man  is  seised  in  auter 
droits  and  may  make  a  discontinuance,  as  the  husband 
seised  in  the  right  of  his  wife,  and  therefore  the  common  law 
gave  her  a  cui  in  vUd,  and  her  heire  a  sur  cui  in  vitdy  because  they 
could  not  enter.    But  this  is  altered  since  our  author  wrote,  by  Bracton,  lib.  4. 
the  statute  of  32  H,  8.  by  the  purview  of  which  statute,  the  wire  f.  aoa.  &  sa  & 
and  her  heires  after  the  decease  of  her  husband  may  enter  into  3^4<  Fletajib. 
the  lands  or  tenements  of  the  wife,  notwithstanding  the  alienation  |'  ^*  ^  ^^^* 
of  her  husband.  iUgbt.8aH.8. 

And  cap.a8. 

*  Sfis.  not  in  L.  and  M.  or  Roh.  i*Sfc,  not  in  L.  and  M.  or  Roh. 


(1)  II.  As  to  discontinuartces  by  ecclesiastical  persons : — It  is  generally  sup^ 
posed  that  ecclesiastical  persons  were  permitted  to  acquire  real  estates  as 
earljT  as  the  reign  of  the  emperor  Constantino.  The  tenth  century  is  commonly 
considered  as  the  period  when  donations  to  them  were  most  frequent  and  con- 
siderable. Very  soon  after  they  were  permitted  to  acquire,  they  were  re- 
strained from  alienating,  their  property.  See  Dec.  Gnu  Cas.  is.  Q«  s.  c.  3. 
Long  leases  made  by  ecclesiastical  persons  are  declared  to  be  niill  by  the 
Council  of  Trent,  Sess.  35.  de  lief.  en.  11.  For  the  leamine  relatmg  to  the 
leases  made  by^  ecclesiastical  persons,  the  editor  begs  to  refer  to  the  much- 
admired  collections  on  this  subject  in  Bacon's  Abr.  vol.  3.  tit.  Leases,  sup- 
posed to  be  extracted  from  a  manuscript  of  sir  Geoffiry  Gilbert  It  is  to  be 
observed,  that  bishops  and  abbots  were  supposed  to  have  the  possession  in 
fee,  and  might  tfierefore  alien  in  fee ;  but  parsons  were  considered  to  have  no 
more  than  a  life  estate.    See  Gilb.  Ten.  1  lo.— [Note  ayg.] 

(3)  III.  As  to  discontinuances  by  persons  seised  jure  uxoris : —It,  vs  generally 
supposed  that  women,  by  reason  01  then:  incapacity  to  perform  military  duty, 
were  not  originally  admitted  to  succeed  to  proper  fiefs :  so  that  if  the  fi^ef,  by 
its  origmal  constitution,  were  descendible  to  the  females,  it  was,  upon  that  yery 
account,  ranked  among  improper  fiefs.  See  Craig  de  Jure  Feud.  48,  50. 330. 
Stry.  Ex.  Jur.  Feud.  cap.  4.  3.  cap.  15.  3. 3.  By  the  Salic  law,  the  females 
were  excluded  from^  succeeding  to  estates,  either  lineally  or  collaterally. — ^It 
may  not  be  improper  to  mention  here,  that  there  are  two  different  codes  of  this 
law.  One  of  tnem  is  supposed  to  have  been  coDected  before  Christianity  was 
receiyed  into  France. — llie  other  is  of  a  later  date ;  and  appears  to  be  a  repub- 
lication of  the  former,  with  considerable  alterations,  botb  in  substance  and 
pbraseolc^ :  and  with  several  new  regulations  supposed  to  have  been  made 
by  the  pnnces  who  filled  the  throne  of  that  kinedom,  after  the  introduction  of 
cnristiani^.  'The  former  code  contains  the  following  clause :  ^'  De  terrA  verb 
*^  Salicd  fit  muUerem  nuUa  portio  hcereditatis  transit;  sed  hoc  viriUs  sexus 

Vol.  II.  N  K  "  acquirit ; 
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OIULAbr.  AadhgtcigopcofdiealiffMi rinw  to 

^  ^  .  ^      rtz.  a  feofiiient ;  sod  wlwre  oar  aothor  Mtkedi  of  a — . 

A-t.i»7'k)      sdwdmt]ieriglitoriwwife,«ohii«liefet]ieliiBlMBdflidwile 


^  ticfMirit  I  hbc  eMt^fi'd  U  hitretBuae  mccedrntd."    Indiekttavitiii 

**Medad  virUcm  $exuM  Ma  h^tredkas  pcrremiaiJ'  But  m  die  coune  of  tne, 
wonieo  were  admitted,  genendly,  to  ncoeed  to  oD  6dm;  and  even  die  Sbfic 
lev  lost  all  iu  force,  except  aa  to  die  inccearion  to  die  crown,  in  wliidi  reject 
it  haa  been  imrariabl  j  obaerred  from  the  earliest  period  of  the  Frendi  nmuaficfay 
to  the  present  time.  This  excluatonoflenialea  and  their  dcsctndanti  from  die 
crown,  is  oowunirenalljagreed  to  be  afimdamental  law  of  thatmonardbj. — 
Even  in  the  diapate  between  Philip  Valob  and  Edward  the  Third,  the  Yafidilj 
of  the  lawoj/omilai^Al^rfM^aiMi^ref  9  waanerer  questioned:  theoohrdimae 
was,  whether  it  exten<fed  to  the  miil!ff<iaenu2aiillf<^<i^  Echrardthe 

Third  contended  it  did  not ;  but  the  decision  of  the  assembly  vHiidi  waa  hdd 
upon  this  afiur  at  Paris,  and  which  was  composed  of  the  chief  nobHitj,  pre- 
lates, and  burghers  of  the  kingdom,  being  against  him ;  and  the  wars  which 
were  undertaken  in  support  ornis  r^it,  proving  unfirrouraUe  to  the  English ; 
it  is  now  settled  beyond  all  controrerajr,  that  the  descendants  of  the  dau^ten 
are  exdoded  from  die  throne  of  France,  as  much  as  the  daughters  them^vea. 
In  consequence  of  this  doctrine,  Henry  the  IVth  succeeded  to  the  throne  at 
die  dirtance  of  twenty-one  desrees  from  his  immediate  predecessor.  See 
Rapin'a  Diaiertation  on  the  Sahc  Law,  and  Le  Bnm  Trakc  da  Smecemons^ 
L  9.  c.  ^0  S  ^' — ^"This  exclusion  from  the  thnme  of  France  did  not  prevent 
wooMD  succeeding  there  to  every  other  dignity ,  so  aa  even  to  become  peen  of 
France.  Many  instances  are  upon  record  of  their  personally  presraing  in 
their  own  courts,  even  over  judiaal  combats;  of  their  being  summoned  to,  and 
aitting^  in,  the  court  of  peers;  and,  what  is  considered  as  die  highest  of  honouia, 
of  their  assisting  as  peers  at  the  consecradon  of  the  king.  l%us  Mahaut,  the 
counteaaof  Artois,  aasisted  not  only  at  the  trial  of  Robert  of  Flanders,  but  at 
the  ceremony  of  the  coronation  of^^  Philip  the  Long,  and  with  the  other  peers 
aupported  fait  crown.  So,  in  England,  tne  ^ebrated  Ann  countess  of  Pem- 
broxe  Dorset,  and  Montgomery, liad  die  office  of  hereditatv  sheriff  of  West- 
moreland, and  exercised  it  in  person.  At  the  assizes  at  Applebv,  she  sat  with 
the  Judges  on  the  bench.  The  reader  will  find  die  revolutions  m  the  laws  and 
usages  of  France,  in  this  respect,  stated  with  the  most  consummate  learning 
and  perspicuity  by  the  Chancellor  D'Aeuesseau  (then  attorney-general)  in 
his  pleading  in  the  great  cause  of  the  duke  of  Luxemburgh,  torn.  3.  p.  643, 
and  in  his  Requeste  iur  la  Movcancedu  Condi  de  Soissons^  torn.  6.p,\.Sf  Ob- 
servatiam  sur  les  Patries,  totn.  7.  p.  598.  Proems  verbal  deceaue  t'estpassS 
au  Partement  de  Paris  enijid,  au  sujet  d'un  accusation  de  duel,  interUtepar 
le  Proeureur  general  du  Rot  centre  un  Pair  de  France^  qui  n^avoitpas  encore 
its  re^  en  Parlemetd.  lb.  616 ;  and  see  also  DroU  PtMic  de  la  France^  par 
Mons.  Bouauetf  p.  33d.  The  cause  of  the  duke  of  Luxemburgh  gave  rise  to 
the  edict  or  1711.  By  that  edict  it  was  declared,  that  in  die  letters  for  the 
erection  of  peerages,  whether  granted  before  that  ^me,  or  to  be  granted  after- 
wards, the  words  ^hdrs  and  successors  should  only  comprise  male  children, 
descended  from  him  in  whose  favour  the  peera^  was  first  erected,  and  males 
descended  from  males,  without  the  intervention  of  a  female :  That  those 
clauses,  which  expressly  comprised  females,  diould  be  considered  as  having  a 
condition  annexed  to  them,  ttiat  the  female  becoming  entitled  under  diem, 
should  marry  no  person  without  the  consent  of  the  king,  si«iified  by  letters 
patent  addressed  to  the  parliament  of  Paris :  That  in  dicyse  letters  patent  the 
peerage  flhould  be  confirmed  to  the  husband,  and  his  male  descenoantg ;  and 
that  the  peer  in  whose  fiivour  the  peerage  of  his  wife  was  thus  confirmed,shOuid 

take 
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are  ioyntly  seised  to  them  and  their  heires  of  an  estate  made  I>ier>  4 &5 
durm^  the  coverture,  and  the  husband  make  a  feoffinent  in  fee,  ^^^  ^  ^^ 
and  di^y  the  wife  now  maj  enter  within  that  statute,  although  jj^.^^^  ^^^ 

Lib.  8.  fol  71, 73.     Gfvreleye'a  case.  ^  (9  Bep.  140.  a.)    Greveleye's  case,  ubi  sopra. 
(•  Inst  348.) 

it 

take  his  rank  only  from  the  daj  of  his  reception  in  parliament,  under  the  letters 
pitent.  In  the  same  manner  the  duchy  and  peerage  of  Aubigny  was  granted 
m  1684,  to  ^6  duchess  of  Portsmouth,  the  duke  of  Ridunpnd  her  son,  and 
his  heirs  male;  but  the  letters  patent  by  which  this  erant  was  made,  were  not 
registered ;  for  want  of  which,  though  Uie  title  of  duke  of  Aubieny  had  always 
beeni  admitted  by  the  court  of  France,  aod  the  dukes  and  duchesses  of  Rich- 
mond had  always  been  allowed  at  Versailles  the  honours  attached  to  that 
digm'ty,  the  peerage  was  not  admitted  by  the  parliament.  In  1779,  his  grace 
die  th^  duke  of  Richmond  obtained  letters  patent,  confirming  those  of 
1684,  ^ut  with  a  clause  that  neither  his  grace,  nor  any  of  the  heirs  male  of  his 
grandfather  the  first  duke  of  Richmond,  should  be  received  in  parliament, 
until  the  possessor  should  be  of  the  religion  and  reside  in  the  kingdom  of 
France;  and  that  the  rank  of  the  peerage  should  take  place  from  the  date  of  the 
reception.  These  last  letters  patent  have  been  duly  registered ;  but  his  grace's 
rank  and  precedence  were  not  to  begin  till  his  reception.  In  the  mean  lime,  the 
registry  of  the  peeragein  parliament  was  a  recognition  of  it,  and  entitled  his^ce 
to  all  the  other  advantages,  honours,  and  privileges  annexed  to  the  dignity. 
These,  when  the  estate  is  considerable,  are  of  very  great  importance.  There  are 
in  France  other  pesrs,  whose  ancestors  have  neglected  to  be  received  in  parlia- 
ment, and  who,  being  unwilling  to  take  a  rank  lower  than  that  which  the  date 
of  their  peerage  would  give  them,  decline  to  be  received  there  now*  It  is 
said  the  due  de  Bouillon,  the  due  d'Elbeuf,  the  due  de  Montbazon,  and  the 
due  de  Valentinois,  were  in  this  predicament.  Some  of  them  claimed  to  be  older 
than  the  due  de  Usez,  who  by  nis  ancestors  having  been  first  received,  is  now, 
in  fact,  the  first  duke  in  France. — Both  in  England  and  in  France  females 
originally  communicated  their  titles  and  dignities  to  their  husbands.  Many 
instances  of  this  are  to  be  found  in  the  arguments  on  the  claim  of  Mr.  Bertie 
to  the  barony  of  Willoughby.  But  this  has  long  since  ceased ;  and  we  may 
apply  to  this  circumstance  the  remark  containei  in  the  former  part  of  this 
worky  respecUng  curtesy  in  titles  of  honour,  that  from  the  late  creations,  by 
which  women  have  been  made  peeresses  in  order  that  the  issue  of  their  hus- 
bands might  have  titles,  yet  the  husbands  themselves  continue  commoners,  it 
BeexDB  that  this  right  in  women  to  communicate  peerages  to  their  husbands  is 
considered  as  extinct.  See  ant.  29.  b.  not.  1.— *— But  though  by  our  law  a 
woman  does  not  now  communicate  her  rank  or  titles  of  honour  to  her  husband, 
yet  the  freehold,  or  the  right  of  possession,  of  all  her  lands  of  inheritance,  vests 
m  him  immediately  upon  the  marriage,  the  ri^t  of  property  still  being  pre- 
served to  her.  1  Inst.  351.  a.  373.  b.  And  see  Pothier  Traitedes  Fiefs^  vol.  1. 
p.  123.  This  estate  he  may  convey  to  another.  An  incorrect  statement  in 
the  book  called  Cases  in  Equity,  during  the  time  of  lord  Talbot,  fol.  167,  of 
what  was  delivered  by  his  lordship  in  the  case  of  Robinson  v.  Comyn9,'Menls  * 
to  have  given  rise  to  a  notion  that  the  husband  could  not  make  a  tenant  to  the 
pracipe  of  his  wife's  estate,  for  the  purpose  of  suffering  a  common  recovery  of 
It,  without  the  wife's  previously  joining  in  a  fine ;  but  it  now  seems  to  be  a 
settled  point  that  he  can.  Mr.  Cruise,  in  his  Essay  upon  Recoveries,  p.  38, 
has  given  an  accurate  statement  of  lord  Talbot's  observations  upon  this  simject, 
which,  in  substance  and  almost  in  words,  is  agreeable  to  a  manuscript  report 
of  the  ssnie  case,  in  the  possession  of  the  editor.  The  same  must  be  con- 
cluded from  general  reasoning.— For  die  interest  which  the  husband  takes  in 
his  wife's  chattels,  real  and  personal,  see  351.  a«  note.— [Note  s8o.] 
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itwwtheidimtaMeordKmbodi.  And  ao  it  k  if  die 
be  nnde  by  llie  hnlMBid  nd  wife,  (dbcit  die  words  of  die 
lute  be  by  die  hadNBid  flDlj)  fer  in  tufartanee  diit  it  die  net  of 
die  horfiend  only  (1). 

IftbehmbuAcmmetLpradveqwidraUgi  i^nm  nfirinttide 
to  be  brooi^  against  lum  nod  on  wife,  and  sofaedi  a  leeoPBiy 
widMNit  any  Toodierf  and  csecodon  to  be  bad  againrt  bin  and 
bis  wife,  yet  tbii  it  bolpeii  by  tbe  statnte ;  far  tbis  by  like  con- 
ttfuction  is  tbe  act  of  tbe  bmband,  and  tbe  words  of  tbe  statute 
be,  made^  snffbred,  or  done. 

If  tbehoioand  makeafeoffinentinfeeof  tbebmds  wbicbbe 
holdetb  in  die  right  of  bis  wife,  and  after  tbey  are  ditoiced 
catud  pngcontractuSf  jet  the  woaam  may  enter  widiin  die  pur- 
view of  that  statute,  and  is  not  diircn  to  her  writ  of  ad  aaie 
d^oorinnn,  as  she  was  at  the  common  hnr,  albeit  die  entrie  be  by 
^thestatotegiren  todie  wife,and  now  upon  die  matter  she  was 
never  his  hMrfhll  wife.  But  itsoffioedi  that  she  was  his  wife  de 
facto  9t  die  time  of  the  alienation,  and  where  her  bodianddieth 
she  cannot  be  his  wife  at  the  time  of  the  entrie. 

If  the  hosbondlerk  a  fine  widi  proclamations,  anddicdi,the 
wife  mint  enter,  or  avoid  the  estate  of  the  coousee  widiin  &we 
yeares,  or  else  she  is  barred  for  ever  by  the  statute  of  4  ff .  7, 
ror  the  statute  of  3s  H.  8.  doth  heipe  the  discontinoanoe  but  not 
the  barre ;  sod  the  statute  speafceth  of  a  fine,  and  not  of  a  fine 
with  prodamatioos. 

If  lands  be  given  to  die  bnband  and  wife,  and  to  the  heiies  of 
their  two  bodies,  and  the  hodiandinaketfa  a  feofinent  in  fiee  and 
dieth,  the  wife  is  hdpenbv  the  said  statute,  as  hath  beenesaid, 
^and  so  is  the  issue  of  both  their  bodies.  Feme  tenant  in  taile 
taketh  husband,  the  husband  maketh  a  feoffinent  in  fee,  the  wife 
before  entrie  dieth  without  issue,  he  in  the  reversion  or  remainder 
may  enter.  For,  first,  the  reversion  or  remainder  cannot  be  dis- 
continued in  this  case,  because  the  estate  laile  is  not  discon- 
tinued. Secondly,  the  words  of  the  statute  be,  shall  noi  beprrju" 
diciall  or  hurtfiJl  to  the  teife  or  her  heireSf  or  sud  as  shaU  hare 
rifhi  title  or  interett  by  the  death  of  such  tsj^,  but  that  the  same 
mfe  and  her  heires^  and  such  other  to  whom  smeh  right  shaB  ap' 
pertaine  after  her  decease,  shall  or  Utwfidly  may  enter  into  all  such 
mannorSf  landsy  Sf'C.  according  to  thnr  rights  and  titles  therm ; 
by  which  words  the  entrie  of  him  in  the  reversion  or  remainder 
in  that  case  is  preserved.  The  husband  is  tenant  in  taOe,  tbe 
remainder  to  the  wife  in  taile,  the  husband  make  a  feoffinent  in 

iiscon- 
diis 
day  after  tbe  death  of  the  husband  without  issue,  the  wife  may 
enter  by  the  said  act  of  34  //.  8.  If  the  husband  hath  issue*  and 
maketh  a  feoffinent  in  fee  of  his  wife's  land,  and  the  wife  dieth, 
the  heire  of  the  wife  shall  not  enter  during  the  htt8band*s  life, 
neither  by  the  common  law  nor  by  die  statute.  ^ 


fee;  by  this  the  husband  by  the  common  law  did  not  only  disc 
tinue  his  owne  estate  taile,  but  his  wife's  remainder :  but  at 


laDier.    at  Eliz.363. 


Ctd 


(1)  But  a  fine  levied  both  by  husband  and  wi%  of  her  bnds  is  not  withir 
the  statute ;  and  it  operates  as  a  bar  to  her  and  her  heirs  of  all  her  estate  an 
interest  in  the  land.— See  2  Rep.  57.  b.  77.  b. 


L»3.C.  11.  Sect. 595.  Of  Discontinuance.  [326.a.326.b. 

*^  Cut  in  vk^,  Sfc*'  Here  is  also  implied  a  sur  cui  in  vitd  also 
for  the  heire.  This  writ  here  mentioDed  in  our  author  is  so  called 
of  those  words  contained  in  the  writ,  which  you  may  reade  in 
the  Register  and  Fiizherberi^s  N.  B. 


ffl 


Sect.  595. 


jiLSOf  if  tenant  in  taile  of  eertatne  landtJiereof  enfeoffe  another y  S^c. 
and  hath  is$ue  and  diethf  his  issue  maif  not  enter  into  the  /and,  albeit 
he  hath  title  and  right  to  this,  but  is  put  to  his  action,  which  is  called  a 
formedon  in  le  discender^  Sec  (1) 

''JPNFE  O  FFE  another,  SfcJ*     Here  is  implied,  or  make  a 
gifl  in  taile  or  an  estate  for  life.    Here  Littleton  putteth  a 
third  example  of  a  discontinuance  made  by  tenant  in  taile  so  as  pieta,  lib.  5. 
his  issue  is  put  to  his  formedon  in  the  discender,  which  is  given  cap  34. 
to  the  issue  in  taile  by  the  statute  of  13  E.  1.  cap.  1,  because  he  P-  ^-  B.  31 1. 
cannot  enter.  J]%  l^«''*j;- 

{4  Rep.  3.  b. 

^*  Tenant  in  taile"    This  extendeth  as  well  to  a  woman  tenant 
in  taile  as  to  a  man,  and  was  generally  good  law  when  Littleton 
wrote ;  but  now  by  the  statute  of  [d]  1 1  i/.  7,  if  the  woman  hath  [d]  1 1  H.  7. 
any  estate  in  taile  joyntly  with  her  husband,  or  only  to  her  selfe,  ca.  20, 

Vide  Sect  6^7. 
(3  Cro.  344.    1  Rep.  103.  b.    3  Rep.  Lin.  Coll.  Case.    10  Rep.  39.  b.    6  Rep.g.b. 
^  Bend.  40.    Hob.  333.    Jo.  31.    Cro.  £1.  3.) 

or 


(1)  IV.  As  to  discontinuances  by  tenants  in  tail  with  respect  to  their  issue: — 
It  is  to  be  observed,  that  thoueh  the  estate  of  the  tenant  in  tail,  as  to  his  ri^ht 
of  possession,  or  rather  as  to  his  beneficial  property  in  the  lands,  has  a  duration 
for  the  term  of  his  life  only ;  yet,  in  the  eye  of  the  law,  he  is  considered^is 
seised  of  an  estate  of  inheritance.  To  understand  this,  it  should  be  remem- 
bered, that,  in  the  case  of  a  fee  simple  conditional  at  common  law,  the  con- 
dition, from  which  that  estate  took  its  appellation,  did  not  suspend  the  fee 
from  vestinff  in  the  donee,  immediately  by  the  gifl.  Thus,  we  find,  that,  if  he 
aliened  beiore  he  had  issue,  it  not  only  was  no  forfeiture,  but,  if  afterwards 
he  had  issue,  it  was  a  bar  to  tliem.  See  Plo.  239.  2  Inst.  333.  But  tho  con- 
dition, thoueb  it  did  not  prevent  the  fee  from  vesting  in  the  donee,  suspended 
his  power  of  alienation.  To  that  power  it  was  considered  to  be  a  condition 
precedent,  that  the  donee  should  have  issue  born.  The  statute  extinguished 
the  power,  but  did  not  affect  the  estate  of  the  feudatory  in  any  other  respect : 
BO  that  a  tenant  in  tail  was  as  much  seised  of  the  inheritance,  after  the  statute 
de  donis,  as  a  tenant  in  fee  simple  conditional  was  before  it.  Hence,  if  he 
made  a  feoffment,  it  did  not,  during  his  life,  affect  or  prejudice  the  issue. 
Thus,  his  alienation  was,  primarily,  a  lawful  transfer  of  the  freehold ;  the  alienee 
came  in  by  right ;  and  his  estate  could  not  be  impeached  during  the  life  of 
the  donee.  In  conformity  to  the  established  rule  of  the  common  law,  that 
whenever  any  person  acquired  a  presumptive  right  of  possession,  his  possession 
was  not  to  be  defeated  by  entry,  however  slender  or  unlawful  the  title  of  the 
grantor  himself  might  be,  the  statute  de  donis  did  not  absolutely  nullify 
the  alienations  of  the  douee  in  tail,  but  enabled  the  issue  to  defeat  them 
by  the  formedon  in  the  descender. — [Note  281.] 

N  N  3 


326.  b-1         Of  Discontinuance.    L.3.  C.  1 1 .  Sect  595. 

4>r  lo  her  use  in  any  lands  or  hereditaments  of  the  inheritanoe  or 

purchase  of  her  husband,  or  given  to  the  husband  and  wife  in 

taile  by  any  of  the  ancestors  of  the  husband,  or  by  any  other 

person  seised  to  the  use  of  the  husband  or  his  ancestors,  and  shall 

hereafter  beinc  sole,  or  with  any  other  after*taken  hud>and,  dis* 

continue,  &c.uie  same:  every  such  discoatinuanoe  shall  be  void; 

and  that  it  shall  be  lawfull  for  every  person  to  whom  the  intei^st, 

title,  or  inheritance,  after  the  decease  of  the  said  wonuin  should 

appertaine,  to  enter,  &c.    So  as  if  such  a  feme  tenant  in  taile 

doe  make  any  discontinuance  in  fee,  in  taile,  or  for  life,  although 

it  be  without  (A)  warrantie,  yet  thb  doth  not  take  away  the  entry 

after  her  death,  either  of  the  issue  or  of  htm  in  reversion  or 

remainder.    This  statute  hath  beene  excellently  expounded  by 

le]  Lib.  3.  divers  resolutions  and  judgments  [e]  which  I  have  quoted  m  tlie 

s^r  Geom         nuuMit,  and  are  worUiy  of  due  observation. 

ielrowne'soue,        ^^ lands  were  entailed  to  a  roan  and  to  his  wife,  and  to  the 

codem  lib.     '     heires  of  their  two  bodies,  and  the  husband  had  made  a  feoffment 

fol.  60,  he         in  fee  and  died,  and  then  the  wife  died,  this  had  beene  a  discon- 

iJb^  ^d  ^nS'  ^°*^i^^^  ^  ^^  common  law :  for  the  title  of  the  issue  is  as  beire 

MUdemavVs       ^  ^^  ^^  bodies,  and  not  as  heire  to  any  one  of  them,  and  his 

case.  entrie  must  ensue  his  title  or  action* 

Did,  3  &  4 

lA*  ^  ft^rr  ^^'  ^*  Aformedon.*'    Deformd  doncOianis,  so  caOed  because  the 

sla!^  itEHs.  writ  doth  comprdiend  the  fnrme  of  the  gift.    And  there  be  three 

340!   Idem!*^  kinde  of  writs  of  formedon,  viz.    The  firat  in  the  disc«nder  to  be 

19  Elis.  354.  brought  by  the  issue  in  taile,  whidi  daime  by  disoent^ier/^rMasi 

Idem.  Qo  Eiix.  doni.    Tlie  second  is  in  die  reverter,  which  lieth  for  him  in  the 

atH  8  reversion  or  his  hdres  or  assigns  after  the  state  taile  be  spent, 

lib.  5.  fol!^79.  '^^  ^^  ^  ^®  remainder,  wbidi  the  law  giveth  to  him  in  the 

Fitsh.  easel  remainder,  his  heires  or  assignes,  aflier  the  determination  of  the 

ljb.8.foL7i,73.  estate  taile;  of  all  which  you  may  reade  in  the  Register  and 

Greveleye't  JT.  J^r.  B. 

Cf!n.B  311.  ^^'^  Littleton  sheweth  that  the  issue  in  taile  shall  have  a 

91 7. 8  Rep.  88.)  fonnedon  in  the  discender.    What  other  actions  tenant  in  taile 

may  have,  and  not  have,  is  good  to  be  scene* 

M  4  £•  3*  38*  [a]  Tenant  in  taile  shaU  have  a  qwbd  pertnittat. 

43£^  3*  ^5*  [6]  Tenant  in  taile  shall  have  a  writ  of  customes  and  services 

P.  N^B!^a4.  "^      debet f  et  solet^  but  shall  not  have  it  in  the  d^to  only. 

Sit]  3' £.2.  M  In  lil^e  manner  he  shall  have  a  seda ad  unolendinum  ta  Ir 

)roit,  38.  d^et  et  solel,  but  not  in  the  debet  taniunu 

fwi  ^'  ^  ^'  '^^'  ^'^^  Tenant  in  taile  shall  have  a  writ  of  entre  in  cansnmU  casu^ 

c;f  o  00^*^^'  ^^^  an  admesuremefd^  and  a  nativo  habendOf  cessavit y  escheat^ 

H  «  £•  3-  [^]  ^^^  tenant  in  taile  shall  not  have  a  writ  of  right  swr  du- 

Droir,  38.  claymerj  nor  a  quojure^  nor  a  ne  injuste  vexes,  nor  a  mtper  Mitj 

^3^' 7' ^4'        or  rationabile  varte^  nor  a  tnordancesterf  nor  a  sur  ad  in  viU; 

90  E.^^*  ^^J  ^^^  ^^  ^^  ^'^^»  °^°^  ^"^  tenant  in  fee  shall  have :  and  the 

Avowrie,  131.     highest  writ  that  a  tenant  in  taile  can  have  is  a  formedon. 

F.N.B.10.    46  E.  3.  tit.  Cui  invito,  33. 

Sect. 

(A)  Here  "  without"  «ccmspn«l«f  by  fnitiake  inttcadif"  with."    See  Mr.  ItiUo*tImtr.f.  131. 
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Pf] 


Sect.  596. 


^  LS  Of  if  there  bee  tenant  in  taile,  the  reversion  being  to  the  donor  and 
•  his  heires,  if  the  tenant  make  a  feoffment,  *  Sfc.  and  die  without  issue, 
hee  in  the  reversion  cannot  enter,  but  is  put  to  his  action  of  foTmedon  in  le 
reverter  t  (i)* 


Sect.  597- 

TN  the  same  manner  is  it,  where  tenant  in  taile  is  seised  of  certain^  land 
whereof  the  remainder  is  to  another  in  taile,  or  to  another  in  fee  (En 
mesme  le  manner  est,  lou  tenant  en  le  taile  %  seisie  de  certaine  terre  dont 
le  remainder  est  a  un  auter  en  le  taile,  ou  a  un  auter  en  fee).  If  the 
tenant  in  taile  alien  in  fee,  or  in  fee-4aile,  ||  and  ajier  die  without  issue, 
they  in  the  remainder  may  not  enter,  but  are  put  to  their  writ  of  formedon 
in  the  remainder,  8^c.  (2),  and  for  that  that  oy  force  of  such  feoffments  and 

alienatiom 

*  Sfc.  not  in  h*  and  M.  or  Roh.  |  .seisie  not  in  L.  andM.  or  Roh. 

f  tfQ.  added  in  L.  and  M.  and  Roh.        ||  S^c,  added  in  L.  and  M.  and  Rob. 


(i)  V*  As  to  alienations  by  tenants  in  tail,  toiih  respect  to  the  reversioner  .'— 
Upon  the  death  of  tenant  in  fee  simple  conditional  without  issue,  if  the  estate 
yifos  withheld  from  the  reversioner,  either  by  the  alienee  of  the  tenant  in  teul, 
or  bv  an  abator,  the  reversioner  was  entitled,  at  the  common  law,  to  a  formedon 
in  the  reverter.  It  has  been  observed  before,  that  if  tenant  in  fee  simple 
conditional  at  the  common  law,  aliened  before  he  had  issue,  and  afterwards 
had  issue,  the  issue  was  barred  ,by  the  alienation ;  but  it  does  not  seem  dear 
whether  the  alienation  in  that  case  barred  the  reversioner.  See  Plo.  235. 
Ant.  19.-— In  general,  when  the  ancestor  aliened,  it  was  with  warranty ;  in  that 
case,  tibe  warranty  descended  upon  the  issue  in  tail,  and  therefore  prevented 
his  claiming  against  tlie  alienation  of  his  ancestor.  But  nothing  of  this  nature 
.could  be  opposed  to  the  reversioner. — [Note  282.] 

.  (a)  VI.  As  to  discontinuances  by  tenants  in  iaS,  xoith  respect  to  those  in 
remainder: 

I.  It  has  been  observed  before,  that  all  estates  of  inheritance  were,  at  com* 
mon  law,  either  fees  simple  absolute,  or  fees  simple  conditional ;  and  that 
tenants  in  fee  simple  conditional  were,  after  the  birth  of  issue,  permitted  to  alien 
.the  fee,  upon  a  supposition,  that,  by  the  birth  of  issue,  the  condition  was  per- 
formed. The  statute  de  donis  declared  this  to  be  manifestly  contraiy  to  the 
form  and  intent  of  the  gift,  and  therefore  required  that  thenceforth  the  will 
and  intent  of  the  donor  should  be  observed,  and  the  fee  revert  to  him,  for  want 
of  issue.  Thb  statute  did  not  create  any  new  estate,  but,  by  disaffirming  the 
supposed  performance  of  the  condition,  preserved  the  fee  to  the  issue,  while 
there  was  issue  to  take  it,  and  the  reversion  to  the  donor  when  the  istue 
failed.  An  estate  of  inheritance  therefore  remained  in  the  donee ;  but  only  a 
particular  description  of  heirs  being  entitled  to  take  under  it,  it  received  the 

,  N  K  4  appellation 
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S  mmtn  mSJed  im  L.  ami  M.  amd  Sak. 


coB/tntntMOttMon  wott  ttc  crtatcoTHPCflBiple  absolrtc:, 
il0Bor.  Wrick  •  TcMm,  186.  PIol  S51.  Hie  oq 
watoeearhkwemaMbtdedomiM;  bmit  istobelbaBd 
jcv*  See  SOK.  Wcit.  OB.  4*  Tbe  tfiMe  d^r  Am,  br 
refciwoB  (o  tfte  denof,  ptoducco  moiiief  wti 
I7  the  ooomioD  kv,  no  ransiDder  ODold  be  Indted 
feetinylcibeoiateoreoniiitifliMl;  baft,  when 
vete  redooed  to  titiHJ  tail,  remamden  after  tfaem 
aaalo^  CO  iHiat  wai  done  fiir  the  iMie  and  the 
rcnaiDder  wai  pwtn  to  the  rcnaiDder-inan ; — not,  bowever,  expieaij,  bat  by 
iofereoce^-^For  the  rcnaiDderHiiaB  after  an  eifite  tail  bemg  bj  the  diwoa 
ffftmffTP  fo  tbe  nme  p**ti*frfff  widi  the  iane  or  the  retenioner  in  tail,  an 
equitable  conttmction  of  the  ttatnte  broog^  bim  witbin  tbe  like  remedy.^— 
Fire  yean  after  tbe  enactiiw  of  the  ftaftote  de  damisy  tbe  ftatnte  fiaa  emvima 
ierrarum  waa  patted;  by  wbicb  all  penont  were  enabled  to  diapoae  or  their 
lands;  buttbefeoifeesirefetoholdtbeniinnnediatelyof tbe diief lord.  Upon 
tfait  ttatote,  the  courts  took  the  fi^owiog  distinction,  with  respect  to  estates 
tail,  and  other  particular  estates ;  that,  where  a  penon  teited  m  lee  granted 
fan  life,  or  in  tail,  leserving  the  reversion  tohinself,  the  grantees  of  &e  par- 
tjcular  estates  held  of  die  verenioner,  and  be  of  the  chia  lord:  but,  wbeie 
a  person  gnnited  for  life,  or  in  tail,  with  the  remainder  over  in  fee,  both  the 
tenant  or  the  particular  estate,  and  die  remaindernnan,  bdd  of  tbe  chief 
lord,    a  Inst  si^^ 


IL  Care  must  be  taken  to  distinguish  between  a  remainder  BmUed  after  am 
estate  taU^  and  a  condUumal^  or  etmtmgent  uUy  limited  vpon  or  after  tuck  on 
estate.  See  pace  303.  b.  note  1,  and  page  273.  a.  note  1.  V.— There  are 
fi^  occasions  mere  greater  nicety,  or  skul,  is  required,  in  limiting  uses 
of  this  kind,  than  in  the  two  followini^  casa. — ^The  fost  is,  when  a  person, 
bemg  seised  of  two  estates,  wishes  to  raise  two  iarotlies ;  and,  with  this  Tiew, 
intends  that  one  of  the  estates,  (which  shall  be  called  here  the  famOy  estate,) 
shall  be  settled  on  his  eldest  son  and  his  issue;  and  for  want  of  sudi  issue,  on 
hrs  younger  sons,  successively,  afid  their  respective  issue ;  and,  that  the  other 
estate,  (which  shall  be  called  Here  the  second  estate,)  shaD  be  settled  on  his 
second  son,  and  his  issue ;  and  for  want  of  such  issue,  on  his  odier  subsequent 
sons,  suceessivdy,  and  their  respective  issue.  In  this  case,  by  die  deatfi  of 
the  eldest  son  without  issue,  die  fiunily  estate  would  descend  on  the  second 
son,  or  his  issue.  This  union  of  the  two  estates  would  effectually  defeat  the 
settler's  intention.  To  guard  against  it,  dierefore,  it  is  necessary  to  provide, 
that,  if  by  thedeadi  of  the  first  son,  and  feOore  of  issue  of  his  body,  die  fiunOy 
estate  descends  upon  the  second  son,  or  any  other  younger  son,  or  any  issue 
of  their  bodies,  tbe  second  estate  shall,  in  that  case,  shift  firom  the  perMm 
upon  whom  the  family  estate  descends,  to  the  person  next  in  remainder. — ^The 
other  case  is,  when  a  person  limits  bis  estate  in  strict  settlement  with  an  injunc- 
tion that  die  several  persons  taking  under  tlie  settlement  shall  use  bis  name  and 
bear  his  arms.  These  being  cases  of  difficulty,  the  rules  of  law  respecting 
them  not  having  been  long  settled ;  and  the  ferms  for  carrying  them  into 
execution  being  in  general  very  imperfect ;  the  fallowing  observations,  it  is 
imagined,  may  be  properly  introduced  here. 

IL  1.  As 
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tueh  a  fecffw  or  alienor  may  not  enter,  but  are  put  to  their  actions,  at 
supra ;  and  for  tins  cause  such  feoffments  and  anenations  are  called  di$» 
continuances. 

''MAKE 


II.  l.Asio  darned  for  shifting  the  second  esttdCy  on  the  accession  qfthejamily 
estate.    Yrom  what  has  been  said  before.  It  b  clear  that  the  provisoes  and 
injunctions^  in  these  cases,  are  shifting  or  secondai^  uses ;  and  the  point  now 
b^ore  us  presents  us  with  a  curious  and  striking  view  of  the  gradual  progress 
of  the  doctrines  of  our  courts  respecting  them.-— One  of  the  most  remarkably 
adjudications  on  this  subject  is  the  duke  of  Norfolk's  case,  3d  Ca.  in  Cha.  1  • 
The  case  there  was,  that  Henry  earl  of  Arundel  conveyed  his  estates  to  the  us^ 
of  himself  for  his  life ;  and,  after  his  decease,  to  the  use  of  trustees  for  aop 
years ;  and,  after  the  expiration  of  that  term,  to  the  use  of  Henry  Howard, 
his  second  son,  in  tail  male ;  remainder  to  Charles  Howard,  and  his  other  sub- 
sequent sons,  successively,  in  tail  male ;  with  a  declaration  that  the  term  of 
SOD  years  was  limited  in  trust  to  attend  the  inheritance,  so  long  as  Thomas 
Howard,  the  settler's  eldest  son,  or  any  issue  male  of  his  body  should  live ; 
but  with  a  proviso,  that  if  by  his  death  without  issue  male  livipg  at  his  decease, 
or  by  a  subsequent  failure  of  that  issue  male,  the  earldom  of  Arundel  should 
descend  on  the  second  son,  then  the  trust  should  cease  as  to  the  second  son, 
and  the  heirs  male  of  his  body ;  and  the  trust  should  tlien  be  for  the  benefit 
of  the  third  son,  and  the  heirs  male  of  his  body.    The  eldest  son  died  without 
issue,  in  the  life-time  of  the  second  son ;  upon  this  the  difficulty  arose.  The 
question  was,  whether  the  executory  trust  for  the  benefit  of  the  third  son  was 
not  too  remote  ?  It  is  clear,  that  the  event  upon  which  the  trust  was  to  take 
effect  for  the  benefit  of  the  third  son,  must,  if  it  took  place  at  all,  neoessarilr 
take  place  within  the  compass  of  one  life ;  it  being,  that  by  event  of  the  death 
and  failure  of  issue  of  the  nrst  son  in  the  second  son's  life-timef  the  second  son 
should  become'entitled  to  the  earldom  of  Arundel*  The  law  upon  this  head  is, 
luno,  so  clearly  setded,  that  if  a  settlement  were  to  be  made  now  to  this 
effect,  all  the  parties  interested  would  immediately  acquiesce  in  it.  But  it  was 
then  a  pomt  so  mudi  questioned,  that  few  cases  have  been  heard  in  the  courts, 
either  of  law  or  equity,  in  which  there  has  been  a  greater  difference  of  opinion. 
Lord  Nottingham,  before  whom  it  was  heard,  was  assisted  by  the  three  chief 
justices.    His  lordship  held  the  trust  to  be  ^ood.    But  the  three  chief  justices 
differed  from  his  loroship ;  and  his  lordship's  decree  was  afterwards  reversed 
by  lord  keeper  North :  but  the  house  of  lords,  on  appeal,  reversed  the  reversal ; 
and  affirmed  lord  Nottingham's  decree.    Thus,  by  this  case,  it  was  solemnly 
adjudged,  that  an  executory  trust  of  a  term  of  years  was  good,  if  so  framed 
as  to  take  effect  within  the  compass  of  one  Kfe  in  being.    This  reasoning 
extended,  by  analogy,  to  executory  devises  of  legal  estates ;  and  to  all  shifting 
'and  secondarv  uses,  whether  created  by  deed,  or  will. — The  next  advance  in 
limitations  of  this  nature  was  to  extend  them  to  a  period  within  the  compass 
of  one  or  more  life  or  lives  in  beifig,  and  tvoentu'one  years  after.    Upon  this 
prmciple  was  determined  the  case  of  Lloyd  v.  Carew,  Prec.  m  Cha.  72.  Show. 
Cases  in  Par.  137. 

'  In  most  cases,  till  the  middle  of  the  last  century,  the  clauses  in  deeds 
or  wills  by  which  these  purposes  were  intended  to  be  effected  were  framed 
upon  this  plan ;  so  that  the  event  upon  which  the  estate  limited  to  the  second 
son  was  to  shift  from  him  and  his  issue  to  the  subsequent  sons  and  their  issue, 
viz.  the  accession  of  the  family  estate  was  confined  to  the  contingency  of  its 
happening  within  the  above  period  of  one  or  more  life  or  lives  in  being,  and 
twenty-one  years.  Afterwards,  as  it  was  observed  that  a  common  recovery 
sufiered  by  tenant  in  tail  barred  all  limitations  subsequent  or  collateral  to  his 

estate; 
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Uiky  or  estate  for  life ;  and  in  this  aid  the  next 
Uuktom  puttetb  twocaseiy  where  if  the  iaaiiesin  taikfiHl^  thej 


ertatOy  it  was  concluded,  that  there  was  no  necessity  to  confine  the  event,  ivoo 
whidi  the  estate  was  to  shift,  to  any  particular  period  of  time ;  and  therefore 
it  u  now  usual  to  express  it  generally,  that  if  any  of  the  younger  sons,  or  of  the 
heirs  male  of  their  Dodies,  shall  come  into  possession  of  the  bauif  estate, 
(without  limitinff  the  (>eriod,  when  this  happens,  to  any  particular  time,)  the 
second  estate  shall  shift  from  the  person  so  becomii^  entitled  to  the  finulpr 
estate,  and  go  to  the  persons  next  entitled  in  remainder.  An  instance  of  this 
kind  may  be  seen  in  an  act  of  parliament,  passed  in  the  year  1758,  mtiuded, 
*^  An  Act  to  enable  Charles  Baeot,  nam  caUed  Charles  Che^er,  tmd  his  sons,  to 
'**  take  the  surname  of  Chester. 

In  clauses  of  this  nature  so  many  circimistances  deserve  minute  attention 
and  accurate  expression,  as  to  render  it  a  clause  of  singular  nicetv. — ist.  The 
event  invAich  the  shifting  clause  is  to  hareeffed,  should  to  accurately  described. 
A  general  direction,  that  it  shall  have  CTOCt,  on  the  party's  accession  to  the 
fimiily  estate,  may  be  contended  not  to  apply  to  the  event  of  his  succeeding 
to  a  proportion  of  it,  however  large ;  nor  to  the  event  of  his  succeeding  to  the 
whole,  ii  it  be  charged  with  an  incumbrance,  to  which  it  was  not,  in  &ct  or  in 
contingency,  liable,  when  the  settlement  was  framed ;  nor  to  the  event,  where 
the  party  accedes  to  the  family  estate,  not  under  the  instrument  to  which  the 
clause  refers,  but  by  a  subsequent  and  independent  instrument,  or  by  act  of 
law ;  as  when  the  eldest  son  suffers  a  recovery,  and  dies  without  issue  and 
intestate,  or  settles  the  family  estate  on  his  next  brother.  In  the  former  of 
these  cases  the  next  brother  would  take  by  heirship  to  his  eldest  brother ;  io 
the  latter  he  would  take  under  a  conveyance  from  aim ;  and  he  would  take  in 
neither  (at  least  immediately),  by  the  instrument  containing  the  clause.  The 
clause,  therefore,  should  be  so  framed  as  to  describe  the  events,  in  which  it  is 
to  operate,  and  prevent  its  operation  in  other  events* — adly.  The  clause  should 
describe  accurately  xvhat  estates  or  interests  the  younger  brother  solely,  or 
both  the  jTounger  brother  and  his  issue  male,  are  to  take,  m  the  &mily  property^ 
so  as  to  ffive  to  the  clause  the  effect  of  making  the  second  estate  shift  from 
them. — when  the  property  b  included  in  a  particular  deed,  and  the  party  is  to 
take  it  according  to  the  terms  of  that  deed,  this  may  be  easily  descno^d;  but, 
where  this  is  not  the  case,  it  is  frequently  difficult  to  frame  the  clause  in  sudi  a 
manner,  as  will  ascertain,  with  precision,  the  events  to  which  the  dause  is 
intended  to  apply. — ^3dly.  Equal  attention  must  be  observed  m  describing  the 
person  to  mhom  tne  settler  wishes  the  second  estate  to  devolve  when  Uie  partr 
accedes  to  the  family  estate.  It  sometimes  happens  that,  in  the  case  proposeSl 
in  this  annotation,  the  settler  directs  that  on  tne  accession  o£  any  of^the  sub- 
sequent tenants  for  life  to  the  family  estate,  the  second  estate  shall  devidve  to 
the  person  next  entitled  in  remainder.  Now,  in  the  case  proposed,  the  person 
next  entitled  in  remainder  b  the  son  of  the  tenant  for  lite,  or,  (where  such  a 
limitation  is  introduced,)  the  trustees  for  preserving  the  contingent  remamdecg. 
To  one  or  other  of  these  the  limitation,  worded  in  the  manner  whidi  has  been 
mentioned,  has,  in  some  adjudged  cases,  been  held  to  carry  the  estate.  But 
this,  almost  always,  is  contrary  to  the  intention  of  the  settler,  as  he  gencpUy 
wishes  that  the  estate  shifted  should  not  devolve  to  the  trustees,  or  to  the  issue 
of  the  son,  from  whom  it  shifU,  but  vest  in  the  next  son.  Tins,  therefore,  should 
be  provided  for, — ^4thljr.  The  clause  AqM  also  direct  to  whom  die  second 
e$tate  should  devolve,  if,  at  the  time  of  its  shifting,  the  person  to  whom  ii  is 
limited^  is  not  in  existence,  but  may  afterwards  come  in  esse.  As,  where  an 
estate  is  limited  to  the  sons  of  /.  &,  (a  person  in  existence^  successively  in 

tail 
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19  the  rerenion  and  remainder  are  driven  to  iheir^formedom  m 
reversion  or  remainder;  and  thin  remaineth  m  A  waf  whm 
JLUUeton  wrote,  not  altered  by  any  mtea^.  •  And  the  reascm 

whereof 


tail  male,  with  a  clause,  directing  that,  on  the  accesrion  of  any  son  of  /,  jS.  to 
a  particular  estate,  the  lands  in  settlement  shall  devolve  to  the  nextson  of/.  iS. ; 
and  while  /.  S.  is  living,  and  has  one  son  only,  that  son  accedes  to  the  estate^ 
It  is  proper  to  provide  for  this  case,  by  directing  who  is  to  be  entitled  to  ihe 
estate,  wnile  there  shall  be  a  possibility  of  a  subsequent  son,  but  the  existence 
of  such  subsequent  son  shall  be  in  8U8pense.'-^5thly.  In  many  cases  it  is  neces- 
sary  tofromdejhr  the  return  of  ike  property  to  a  person  from  whom  it  has 
been  divested  oy  the  shifting  clause.  As  when  a  person  settles  his  family 
estate  on  himself  for  his  life,  with  successive  remainders  to  each  of  his  sons 
A.  B.  C,  and  D.  in  the  order  of  his  birth,  with  remainders  over  to  the  sons 
of  each  of  them  successively  in  tail  male ;  and  settles  a  second  estate  on  him* 
self  for  life,  with  successive  remainders  over  to  each  of  his  sons  B»  C«  and  2). 
in  the  order  of  his  birth,  with  remainders  to  the  sons  of  each  successively  in  tail 
male,  with  remainder  to  A.  his  eldest  son  for  life,  with  remainders  to  nis  sons 
successively  in  tail  male,  with  ulterior  remainders  to  the  collateral  branches  of 
his  family;  and  with  a  clause  divesting  the  second  estate  from  £•  C  or  D. 
and  their  respective  issue  male,  on  their  respectively  accedinff  to  the  family 
estate.  On  the  death  of  A.  without  issue  male,  B.  would  accede  to  the  family 
estate,  and  the  second  estate  would  therefore  shift  from  him.  Now,  if  C  and 
!>•  should  die  without  issue  male,  the  second  estote  would  devolve  to  ;ihe  col- 
lateral branches  of  the  famiFjr,  under  the  ulterior  limitations.  But  it  could  not 
be  the  intention  of  the  settler  that  this  should  take  place  while  there  should 
be  issue  male  of  his  own  body.  To  obviate  these  and  other  incongruities  of  a 
similar  nature,  the  shifUng  dause  should  be  so  framed  e$  not  to  take  eSeci 
unless  C  or  D,  or  some  issue  male  of  theur  bodies  should  be  living,  when  B, 
accedes  to  the  family  estate ;  and  so  as  to  provide,  that,  if  the  second  estate 
Bhall  have  shifted,  and  C.  and  2>.  shall  afterwards  die  without  issue  male,  the 
second  estate  shall  again  revert  to  B*  and  his  issue  male  according  to  the 
original  limitations.  Still  nicer,  and  not  improbable,  cases  may  be  easily 
supposed  in  such  shifting  clauses. 

it.  2*  As  to  dames  enjoining  persons^  to  ishom  estates  are  limited  m  strict 
settlement f  to  take  the  name  ana  use  the  arms  of  the  settler.  This,  in  some 
respects,  is  nicer  than  the  former  clause ;  because,  in  the  formdr  clause,  the 
intention  of  the  settler  generally  is,  that  the  second  estate,  upon  the  accession 
of  the  family  estate,  shall  pass,  not  only  from  the  person  himself  upon  whom 
the  family  estete  descends,  but  from  his  issue,  but,  m  the  case  now  under  con- 
sideration it  generally  is  not  the  intention  of  the  settler  that  the  issue  shall  be 
{Hrejudioed  t^  the  non-compliance  of  his  parent  with  the  condition  or  requisi- 
tion annexed  to  his  estate.  Now  suppose  an  estate  is  limited  to  A.  for  lifi^ 
remainder  to  trustees  and  thdur  heirs,  durine  his  life,  to  preserve  the  contu^geni 
remainders,  remamder  to  A*b  sons  successively  in  tail  male ;  with  a  proEviso, 
enjoining  A.  and  his  sons,  and  the  heirs  male  of  their  bodies,  when  thej 
become  seised  in  possession  of  the  estate,  to  take  the  name  and  bear  the  aims 
of  the  settler,  otherwise  the  estetes  limitedtothem  to  determine:  in  this  case, 
if  A.  the  first  taker  should  not  comply  with  the  condition  or  requisition 
annexed  to  his  estate,  before  the  birth  of  a  son,  his  estate  would  determine^ 
and  the  contingent  remainders  h'mited  to  lus  sons  would  either  be  void,  or  be 
preserved  by  &e  limitation  to  the  trustees.  The  former  would  be  entirely 
contrary  to  the  intention  o£  ^e  settler :  the  latter  also  would  be  contrary  to 
his  intention,  so  far,  as  by  the  words  usually  inserted  in  limitations  of  this 
nature,  the  person  refusing  to  comply  wiUi  the  condition,  would  be  entitled  to 
the  rents  of  the  estate  during  his  life ;  and,  if  those  words  were  not  mserted, 

the 
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warranties  which  was  founded  up<m  great  reason  and  e({uitie: 

which  benefit  of  the  warrantie  should  be  prerented  and  avoided  if 

the  cutrie  of  him  that  right  had  were  iawfuli,  and  thereby  alM> 

the  danger  that  manjttmeshappeneth  by  taking  of  possessions  was 

30  E.  1.  warily  prevented  by  law.    But  then  it  may  be  demanded,  seeing 

Formedon,  65.     that  Uiere  was  no  reversion  or  remainder  expectant  upon  any 

F^  ^odaa  61      ^^^  ^^^  ^^  ^^  common  law,  nor  the  issue  in  taile  nad  aur 

!?£.  3. 46.       remedy  by  the  common  law,  if  the  tenant  in  taile  had  aliened, 

19  £.4.  3.         then  by  what  law  is  the  alienation  of  tenant  in  taile  a  discon- 

(CrD.Gar.405.)  tmoance  at  diis  day  to  the  issue  in  taOe,  or  to  him  in 

(1  Roil.  Abr.      reversion  or  reminder?    Whereunto  it  is  thus  t^  an-  RSTTI 

(Poit.  3s6  a.)     *^^^^  ^^  **  *•  provided  by  the  statute  of  FF.  3.  ca.  1 .  l  b.  11 

(Sid.  83.)  J^^  donis  conditionalibuSf  qudd  non  haheant  iUi  quihus 

(Ant.  301.)        ttnementum  sicjuerit  datum  poiestaiem  alienandi^  8^c.    Upon 

these  words  the  sages  of  the  law  have  construed  the  said  Act 

according  to  the  rSice  and  reason  of  the  common  law,  and  that 

in  divers  and  sundry  variable  manners.    For  some  alienations  of 

tenant  in  taile,  they  have  adjudged  voydable  by  the  issue  in 

taile  by  action  only :  some  at  the  election  of  the  issue  in  taile  to 

avoid  It  by  action,  entry,  or  claime :  some  are  meerely  void 

by  the  death  ci  the  tenant  in  taile :  which  sevenJl  constructions , 

were  made  upon  the  selfe-same  words  aforesaid. 

18  E.  3. 13.  As  for  example,  if  tenant  in  taile  make  a  feoffement  in  fee, 

10  £•  3-  thb  drives  the  issue  in  taile  to  his  action,  which  is  called  in  law 

^"^^'g        a  Discontinuance ;  and  this  construction  was  made,  for  that  at 

96  Asf  8.  '       ^®  common  law  the  feoffement  of  an  abbot  or  bishop,  or  of  the 

•t  E.  3.  husband  seised  in  the  right  of  his  wife,  did  worke  a  discon- 

I^ioon.  so.        tinuance,  and  did  drive  the  successor  and  the  wife  to  their  action, 

6  ^  4-  3*  and  foreclosed  them  of  their  entrie;  and  as  the  entrie  of  the 

4|w*  i7«        jgg^3  ^,^||g  taken  away,  so  consequently  of  them  in  reversion  and 

FormedoQ,  47.  &  13  H.  7.    PI.  Com.  436.  Smith  &  Stapleton'i  case.    (3  Rep.  85.) 

remainder. 


1  Atkyns,  581.  Doed.  Iteieage  v.  Heneage,  4  Term  Rep.  13*  Carr  v.  lord 
ErroH,«6  East,  58.  14  Vea.  478.  And  Stanley  v.  Stanley,  16  Ves.  491,  may  be 
os^iUy  consulted. 

II.  3.  The  infmncti&H  of  taking  a  particular  namep  and  using  particular 
armSf  tf  sometimes  improperh^  useai — As,  vdiere  lands  are  settled  to  the  use 
of  &  tnd  the  heirs  of  his  body,  he  and  they  taking,  using,  and  bearing, 
and  conftiwiiDff  to  take,  UBe»  and  bear  the  name  and  arms  of  il. ;  or  to  the 
use  of  B.  aad  his  heirsi  he  and  they  takinc^  nsing,  and  bearings  and  con- 
tawDBif  ta  lake^  use,  and  bear  the  name  and  anna  of  il.--*But  erai  of  these 
nodes  of  injunction  is  vesy  ofajectienable^  The  first  is  nugatory ;  as  B.  by 
mSaimm  a  common  recov«fy«  niay  acquire  ibe  fte  aim^  of  the  estate,  dis- 
charged from  the  conditieii.  The  second  oreatea  a  fee  simple  conditiona],  to 
endwe  n^  longer  than  daring  such  time  aa  B*  and  his  hefars  comply  wishtfae 
condNM^y  and  thercfove  viilmly  prevents  the  dienatton  of  the  estate.  The 
imsedhictk>ik  ef  the  word  *'  assigna"  into  the  limitalion»  does  nOt  prtieticBSir 
remove  Ifaia  objectioii.  If  the  Isaida  held  under  the  limitatkm  last  ntentiDnea, 
vest  ID  the  heir  atUvw  of  the  settler^  the  condition  is  determined,  aa  thci^is 
no  onete>take  advantage  of  it.  Thecendition  maybeabo  rdeaned  bjraach 
hnr  al  law  td  the  owner  of  the  eendational  eatnte.  if^  aftet  the  condition  is 
IWDhen»  the  owner  of  the  land  levies  a  fine  with  prodanations^  it  may  be  a 
bar,  after  the  expiration  of  the  five  years,  to  the  right  of  entry  of  the  heir. 
Mayor  of  London  v.  Alford,  Cro.  Car.  57^;.  1  Jones,  450^.  Crdmwelf  s  ctie. 
a  fltepL  69.    Thomaain  o.  Maekworth,  Garter^  75.-«-[Note  283.] 
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remainder.  Abo  if  an  abbot,  bishop,  or  husband  in  the  right  of 
his  wife,  seised  of  a  rent,  or  of  any  other  inheritance  that  lieth 
in  grant,  had  aliened,  it  was  in  the  election  of  the  successor,  or 
wife  after  the  death  of  her  husband,  to  claime  the  rent,  &c.  or 
to  brixkg  an  action,  for  that  alienation  did  not  worke  a  discon- 
tinuance ;  and  S0  it  is  by  construction  in  case  of  tenant  in  taile. 
Lastly,  if  the  abbot,  bishop,  or  husband,  had  granted  a  rent 
newly  created  out  of  die  land,  &c.  to  another  in  fee,  this  had 
utterly  ceased  by  their  death ;  and  so  it  is  also  by  construction  in 
case  of  tenant  in  taile.  So  as  these  words  (non  habetUpotestatem  (i  Leo.  66.) 
mBenandi)  doe  worke  these  effects,  viz,  as  to  lands,  that  a  feoff- 
ment barreth  not  the  issue,  &c.  of  his  action,  but  worketh  a  dis-  (Plowd.  437.) 
continuance  to  barre  him  of  his  entrie ;  as  to  rents  or  any  thing 
in  essCf  that  lie  in  grant,  that  the  said  words  doe  take  away  his 
power  to  make  any  discontinuance :  as  to  rents,  &c,  newly 
created,  that  they  take  away  his  power  to  make  diem  to  con- 
tinue longer  than  during  his  life. 

But  there  is  a  diyersitie  betweene  an  alienation  working  a  dis- 
continuance of  an  estate  which  taketh  away,  an  entrie,  and  an 
alienadon  working,  divesting  or  displacing  of  estates  which 
takedi  away  no  entry.  As  if  there  be  tenant  for  life,  the  re- 
mainder to  A,  In  taile,  the  remamder  to  B.  in  fee,  if  tenant  for 
life  doth  alien  in  fee,  this  doth  divest  and  displace  the  remainders, 
but  worketh  no  discontinuance.  And  therein  it  is  to  be  observed, 
that  to  everie  discontinuance  there  is  necessary  a  divestiuff,  or 
displacing  of  the  estate,  and  turning  the  same  to  a  right :  for  if 
it  be  not  turned  to  a  rieht,  they  that  have  the  estate  cannot  be 
driven  to  an  action.  And  that  is  the  reason  that  such  inherit- 
ances as  lie  in  grant,  cannot  by  grant  be  discontinued,  because 
such  a  grant  divesteth  no  estate,  but  passeth  onely  that  which 
he  may  lawfully  grant,  and  so  the  estate  itselfe  doth  descend, 
revert,  or  remaine,  as  shall  be  said  hereafter  in  this  Chapter. 

A.  maketh  a  gift  in  taile  to  B.  who  makedi  a  gift  in  taiie  to  C. 
C.  maketh  a  feoffinent  in  fee  and  dieth  without  issue,  B.  hath 
issue  and  dieth,  the  issue  of  B.  shall  enter ;  for  albeit  the  feoff- 
ment of  C.  did  discontinue  the  reversion  of  the  fee  simple  which 
JB.  hath  gained  upon  the  estate  taile  made  to  C.  yet  could  it  not  (10  Rep.  95.) 
dbcondnue  the  right  of  intaile  which  B.  had,  which  was  discon- 
tinued before ;  and  therefore  when  C.  died  without  issue,  then 
did  the  discondnuance  of  the  estate  taile  of  B.  which  passed  by 
his  liverie,  cease,  and  consequendy  the  entrie  of  the  issue  of  J?, 
lawfull ;  which  case  may  open  the  reason  of  many  odier  cases. 

Also  note,  that  a  discontmuance  made  by  the  husband  did  take 
away  the  entrie  only  of  the  wife  and  her  heires  by  the  common 
law,  and  not  of  any  other  which  claimed  by  tide  paramount 
above  the  discontinuance.  As  if  lands  had  beene  given  to  the 
husband  and  wife,  and  to  a  third  person,  and  to  their  heires,  and 
the  husband  had  made  a  feoffinent  in  fee,  this  had  beene  a  dis- 
eoBtinuaiice  of  the  one  moide,  and  a  disseisin  of  the  other 
moide :  if  the  husband  had  died,  and  then  the  wife  had  died, 
Ibe  survivor  should  have  entred  into  the  whole,  for  hee  claimed 
not  under  the  discontinuance,  but  by  tide  paramount  from  the 
first  ftofibr ;  and  seeing  the  right  by  law  doth  survive,  the  law 
doth  give  hhtt  a  remedfe  to  take  advantage  thereof  by  entry, 
for  other  remedie  for  that  moitiehe  could  not  have. 

« 

"  In^  orinjho  taile."    And  so  it  is  of  an  estate  for  life. 

Sect. 


328.a.]     Of  DiscoDtiouaiice.     C.  ll.S.598-99.600-1. 


Sect.  598. 


jiLSO  if  tauuU  in  idle  be  disieised,  and  he  release  by  his 

t^ deed  to  the  disuiaour  and  to  his  hares  all  the  right  which  [32871 
he  hath  in  the  same  tenements,  this  is  no  discontinuance^  for  that  L  a.  J 
nothing  of  the  right  passeth  to  the  disseisor,  but  for  terme  of  the 
life  of  tenant  in  taiU  which  made  the  release,  t^c. 


(a  Kep.  31.)  Sect.  599* 

D  VTby  thefeqfment  of  tenant  in  taile,fee  simple  passeth  by  the  same 
feoffment  Oy  force  of  the  liverie  of  seisin,  Sfc. 


Sect.  600. 


_  _  _  _  -^  ^  —  _^  _  — _„ — ^._  —  ^ — ^  —  —  _^ — 

may  lawfully  and  rightfully  release,  without  hurt  or  dam$nage  to 
other  persons  who  shall  have  right  therein  after  his  decease,  tfc.  So  there 
is  great  diversitie  betweene  a  Jeoffement  of  tenant  in  taik,  and  a  release 
made  by  tenant  in  taile. 

CyVR  author  having  put  examples  of  estates  passing  bj  trans- 
mutation of  an  estate  and  possession,  dotn  in  this  and  the 
two  Sections  foUowins  put  a  dirersitie  betweene  a  feoffinent  and 
a  release  or  confirmation  of  a  bare  ri^t ;  for  it  is  a  rule  in  law, 
that  the  disseisee,  or  any  oUier  that  hath  a  right  only  by  his 
9  £.  4.  iS.         release  or  confirmation,  canaotmakeany  discontinuance,  because 
'\f^  %"'       nothing  can  passe  thereby  but  that  which  may  lawiuUy  passe. 
tiH^  As        ^?^  ouerwise  it  is  of  a  feoffineat  in  respect  of  the  liverie  of 
(P4Mt.3«9»^.)  ^i^iOy  ^or  that  it  is  the  most  solemne  and  common  assurance  in 

the  country,  and  to  be  maintained  for  the  common  quiet  of  the 
realme ;  and  by  the  feoflfment  the  freehold  (which  is  so  much 
esteemed  in  law)  doth  passe  by  open  liverie  to  the  feoffee,  and 
by  the  release  a  bare  right. 


Sect.  601. 

J^^T  it  is  said,  that  if  the  tenant  in  taile  in  this  case  release  to  his 
disseisor,  and  bind  him  and  his  heires  to  warrantie,  *  and  dieth, 
and  this  warrantie  descend  to  (A)  his  issue,  this  is  a  discontinuance  ^ 
reason  of  the  warrantie  (t  ceo  est  discontinuance  per  cause  de  ie 
garrantie)  %. 

THE 

\^c.  added  in  L.  and  M.  and      fdoaq\xesaddedinL.andM.andRoh. 
^^*  t  l^c.  added  in  L.  and  M.  and  Rob. 


(A)  Should  Uiutbe,"  apoo  bit  bsae,"  inttead  ff,  "  to  hb  istQe**  ?    See  Mr, 
I^  p.  1 13,  where  a  disHnctitm  it  taken  between  m  wtmmty  whUA  detcendt  m  a 
to  the  heir,  and  a  wmranty  which  detcendi  at  an  onus  apon  the  heir. 


A. 


L.3.  C.  11.  S.602.3.  Of  Discontinuance.  [328.  b.  329.a- 

'pHE  reason  why  the  addition  of  the  warrantie  in  this  case  8  H.  4. 9. 
niaketh  a  discontiniiance^  is  that  which  hath  beene  saidy  «»•  ^qB-s. 
If  the  issue  in  taileshonldenter,  the  warrantie  (which  is  ^■*^'6<>- 

[32871  ^  "*"ch  fiiTOured  in  law)  »•  should  be  destroyed;  "h! t.il' 
_  1^^  J  and  therefore  to  die  end  that  if  assets  in  fee  simple  43  £.  3.' a, 
doe  descend,  he  to  whom  the  release  is  made,  may  15  £*.4* 
{dead  the  same,  and  barre the  demandant:  by  which  meanes  all  ^^^<«m-3o- 
righto  and  advantages  are  saved.    And  that  I  may  note  it  once  ^637^ 
for  all,  an  CU  is  said  J  with  IMthton  is  as  good  as  a  concessum  in  (3  lup.  85.) 
a  booke  case.  (Po«t.63s,633.) 


Sect  602. 

^UT  if  a  man  hath  issue  a  sonne  hf  his  wife,  and  his  wife  dieth, 
and  afier  hee  taketh  another  wife^  and  tenements  are  given  to  him 
and  to  his  second  wife,  and  to  the  heires  of  their  two  bodies  engendred, 
and  th^  have  issue  another  sonne,  and  the  second  wife  dieth,  and  after  the 
tenant  tn  taile  is  disseised,  and  hee  release  to  the  di^ehor  all  his  right,  8fc. 
and  bind  him  and  his  heires  to  warrantie,  S^c,  and  die,  this  is  no  discontinue 
ance  to  the  issue  in  taile  by  the  second  wife,  but  he  may  well  enter,^  for 
that  the  warrantie  desoemCkh  to  (B)  his  elder  brother  wmch  his  father  hid 
by  the  first  wife,  ||  Sfc. 


Sect.  603.  (8Rep.W.) 

TN  the  same  manner  is  it,  where  lands  are  descendible  to  the  youngest 

sonne  after  the  custome  of  Burrough-English,  which  are  entayled,  S^c. 

and  the  tenaunt  in  tayle  hath  two  sonnes,  am  is  disseised,  and  he  releaseth 

to  his  disseisour  all  his  right  with  warrantie,  S^c.  and  dieth,  the  jfounger 

Sonne  may  enter  upon  the  cUsseisor,  notwithstanding  the  warranty,  for  that 

the  warrantie  descendeth  to  (C)  the  elder  son:^  for  alwayesthe 

[329TI  *^  warrantie  shall  descend  to  him  who  is  heire  by  the  ammon 

^  Y  thes^two  examples  in  this  and  the  Section  next  following, 
it  appearedi  that  a  warrantie  beins  added  to  a  release  or  con- 
firmation, and  descending  Qpon  him  that  right  hath  to  the  lands, 
maketh  a  discontinuance ;  otherwise  it  is  out  of  the  reason  of  the 
law,  and  wo^keth  no  discontinuance,  if  the  warrantie  descendeth 
upon  another. 

<<  With  wtrrantie,  Sfc:*     Here  is  implied  that  he  doth  binde 
him  and  his  heires  to  warrant  to  the  releasee  and  his  heires. 

'*  Ahoayes 

§  Sfc.  added  in  L.  and  M.  and  Roh.        ||  Sfc.  not  m  L.  and  M.  or  Roh. 


(B)  FW.  note  4.  <m  Sect.  601.  (C)  ruL  fMt  A.  an  Sict.  Ooi.     , 

Vol.  II.  O  o 


339.  a.329.b.]Of  Discontinuance.  L.3Xai.S.604.5^. 

13  H.  4.  **  AimajfeitkevKHrraKikshidldemsemdtoikmwkou  kevetyAe 

Gammtit^g^^  cammomlawJ*  ThbkaimiOTneof thercmimon  hm^wmdha^tjut 
Gu^tie  100  ™^  '^'^  be  said  itt  the  Chapter  of  Wamntie,  SeeHime  718. 
(Pott  9j6,  m.)    735#  736,  737.  so  at  it  is  not  die  warraatie  onlgf  dbat  anketli  a 

discoBtimMiee,  bat  the  wanantie  and  the  discent  upon  him  that 

right  hath  together. 


Sect.  604. 

j^  LSO,  if  an  abbot  be  disseised,  and  bee  releaseth  to  the  disseisor  wiik 

tcarraniie,  this  is  tto  discontinuance  to  his  successor,  because  nothing 

passeth  by  this  release  but  the  right  which  hee  hath  during  the  tisme 

that  he  is  abbot,  and  the  warrantie  is  expired  by  his  privatum^  or  by  his 

death. 

CaBep  7^  )      nr^  ^  reason  hereof  yeelded  b^  Uttletonla,  for  that  thewv- 
v3  n^-   a/  rantie  is  expired  by  his  privation  or  death. 

I 

**  By  his  privation,  or  by  his  death."  Note,  thidpriTatioD  b 
here  resembled  to  death,  and  so  is  traashuion  abo.  Wherein  this 
diversitie  is  worthy  of  observation^  that  when  a  bidiop»  &c.  make 
an  estate,  lease,  grant  of  a  rent-charge,  warrmty,  or  any  oth»  act- 
which  may  tend  to  the  diminution  of  the  revenues  of  the  Inshop- 
ricke,  &c.  which  should  maintaine  the  successor,  there  the  priva- 

Vide  99  E.  3.16.  tion  or  translation  of  the  bishop,  &c.  is  all  one  with  his  death. 

(Ant.  3<>o- ^•)      But  where  the  bishop  is  patron  and  ordinary,  and  confirmeth  a 

(  jrer,35  .)      lease  made  b^  the  panon  without  the  deane  and  ch^ter,  and  after 

the  parson  dieth,  and  the  bishop  collateth  another,  and  then  is 
translated,  yet  hb  confirmation  remaineth  good ;  for  the  revenues 
that  are  to  maintaine  the  successor  are  not  thereby  diminished. 
And  the  like  diversitie  doth  hold  in  case  of  resignation,  notwith- 

[m]  99  E.  3. 16.  standing  [m]  the  authoritie  to  the  contrary. 

tit.  Garrant  99^ 


Sect.  605. 

yd  L  SO,  if  a  man  seised  in  the  right  of  his  wife  be  disseised,  and  he 
releaseth,  l^c.  with  warrantie,  this  is  no  discontinuance  to  tlie  wife,  if 
shee  surviveth  her  husband,  but  that  she  may  enter,  4rc.    Causa  patet 

nn  H I S  b  evident,  unlesse  the  wife  be  heire  to  the  husband  (as 
by  law  she  may  be),  and  then  it  b  a  discontinuance  for  the 
cause  aforesaid. 


(1  s«iDd.  ««i.)  ^  Sect.  606.  fSSpTI 

jd  LSO,if  tenant  in  tayle  of  certaine  land  Ittteth  the  same  land  to  an- 
'^  other  jor  terme  of  yeares,  by  force  whereof  the  lessee  hath  thereof 
possession,  tn  whose  possession  the  tenant  in  tayle  by  his  deed  releaseth  all 

the 


L.9  .C.  Ii;S,()07-8-9.  Of  Discoiitinuance.  [329.bf . 330» a. 

the  right  that  he  hath  in  the  sante  land,  to  have  and  to '  hold  to  (fie  iei^ei 
and  to  his  heire»  for  even,  this  is  no  discontinuance,  bat  after  the  dece&ik 
of  tite  tenant  in  tayle,  his  issue  may  well  enter ^  because  by  such  release 
nothing  passeth  but  for  terme  of  the  I0e  of  the  tenant  in  tayli  (pur  ceo  que 
per  tiel  release  riens  passa  forsque  pur  terme  de*  la  vie  ile  le  tenailt 
en  le  taile). 

**JP^ECA  U  SE  by  such  release  nothing passeih*'  Here  is  one 
of  tiie  maximes  of  the  common  law  rehearsed  by  our 
author,  whereof  he  doth  put  divers  examples  hereailer. 


Sect.  607.  (3iiep.85.b.) 

t 

TN  the  same  manner  it  is,  if  tlie  tenant  in  tayle  confirme  tlie  estate 
of  the  lessee  for  yeares,  to  have  and  to  hold  to  him  and  to  his  heires^ 
this  is  no  discontinuance  for  that  nothing  passeth  by  such  confirmation 
but  the  estate  wMc/i  tlie  tenant  in  tayle  hath  for  terme  of  his  life,  8cc, 

**  jyo  THING  passeth  by  such  confirmatum."    Here  is  aii-  (Ant.  358.) 

*      other  of  the  maximes  of  the  common  law  rehearsed  by  our 
author,  whereof  he  putteth  examples  hereafter. 

More  shall  be  said  hereof  hi  the  next  Section  following. 


Sect.  608. 

tj4  LSO,if  tenant  in  taile  after  such  lease  grant  the  reversion. 
330T|  in  fee  by  hds  deed  to  another,  and  ts*  wiUeth  that  after  the 

a.  J  ^^'^^  ended,  that  the  same  land  shall  remaine  to  the  grantee  and 
his  heires  for  ever,  and  the  tenant  for  yeares  attome,  this  is  no. 
^continuance.  For  such  things  which  passe  in  such  cases  of  tenant  in 
taile  only  by  way  of  grant,  or  by  confirmation,  or  by  such  release,  nothing 
can  passe  to  make  an  estate  to  him  to  whom  such  grant,  or  conjirmaiion, 
or  release,  is  made,  but  that  which  the  tenant  in  taile  may  rightfiiUy  make, 
and  this  is  but  far  terme  of  his  life  (t  et  ceo  n'est  forsque  pur  terme  d^ 
sa  vie),  8fc, 


Sect.  609.  (Ant  as,,  b.) 

J/^O  R  if  I  lett  land  to  a  man  for  terme  of  his  l^e,  S^c.  and  the  tenant 

for  life  letteth  the  same  land  to  another  for  terme  of  ^ars,iSfc,  and 

after  my  tenant  for  life  grant  the  reversion  to  another  tn  fee,  and  the 

tenant 

*  lar^»0n,  £*  and  M,  and  Roh.  t  ©t  ceo  n*est— &c.  est,  L,  and  M* 

and  Rohn 
O  0  a 


SSO.a.]        Of  Discontinuatice.      L.3.C.ll.Sect.609. 

iemtmi  for  yearts  attcfme^  in  this  out  the  grantee  hath  in  thefreehM  bmt 
an  estate  for  terme  of  the  life  of  hit  griintor  (en  cest  cas  le  grantee 
fn'ad  en  le  franktenement  n^rsque  ];  estate  par  terme  de  Tie  son 
grauntor),  4r<^.  and  I  which  am. in  the  reversion  af  the  fee  sinqUe  nuy 
not  enter  by  force  of  this  grant  of  the  reversion  made  by  my  tenant 
for  life,  for  that  by  such  grant  my  reversion  is  not  discontinued,  but. 
dhoayes  remaines  unto  me,  as  it  was  before,  notwithstanding  such  grant 
of  tne  reversion  made  to  the  grantee,  to  him  and  to  his  heires,  Ifc,  because 
nothing  passed  by  force  of  such  grant,  but  the  estate  which  the  grantor 
hath,  fc.  (1) 

Sect. 

t  n*ad— adft,  L.  and  ill.  and  Roh.  t  estate  not  in  L.  and  M.  or  Roh, 


<1)  VII.  As  to  the  modes  ofconveyaruxXKhieh  toork  a  discontinuance,  it  may 
be  kid  down  as  a  general  rule^  that  no  alienation  whidi  is  not  made  by  livery 
of  seisin^  or  by  some  mode  of  assurance  equivalent  to  it,  can  work  a  discontinu- 
ance. It  has  been  observed  before,  that  the  usual  mode  of  conveyance  at  the 
common  law,  was  a  feqfinent;  that  feoflments  were  formerly  made  without 
writing ;  and  that,  when  writing  came  into  use,  the  transmutation  of  the  pro- 
perty was  effected,  not  by  the  writing,  but  by  the  livery  which  it  authentica^, 
Afne  is  often  defined  tone  a  feoffment  upon  record,  the  conusor's  acknowledg- 
ment upon  record  of  the  right  of  the  conusee  to  the  lands  bein^  consider^ 
tantamount  to  actual  liveir.  The  fines,  therefore,  which  are  said  to  be  exe- 
cuted in  contradistinction  irom  those  which  are  said  to  be  executory,  give  the 
conusee  the  immediate  possession  of  the  land ;  and  those  which  are  called  exe- 
cutory enable  him  to  recover  it  immediately,  by  an  habere  facias  seisinam. — A 
common  recovery  is  the  judgment  of  a  court  of  record,  that  the  demandant  shall 
recover  ag^nst  the  tenant ;  upon  which  he  may  immediately  sue  out  the  habere 
facias  seisinam.  Considering,  therefore,  fines  and  recovenes  only  as  common 
assurances,  the  acknowledgment  upon  record  in  the  former,  and  tne  judgment 
to  recover  in  the  latter,  are  supposed  to  equipoise  the  notoriety  of  Uveiy. 
Hence  both  a  fine  and  a  common  recovery  are  of  force  to  work  a  discontinue- 
ance.  With  respect  to  relraues,^— where  the  person  whose  estate  is  discontinoed 
releases  to  the  alienee,  his  release  must  be  considered  as  operating  per  mitter 
le  droit*  Now  it  has  been  observed  in  a  former  place,  that  releases  by  persons 
disseised,  may  be  made  either  to  the  disseisor,  his  feofke,  or  his  heir:  and  that 
in  all  these  cases,  the  possession  is  in  the  releasee,  the  riffht  in  the  releasor,  and 
'that  the  union  of  the  right  to  the  possession  completes  the  title  of  the  rdeasee, 
the  notoriety  of  the  disseisin  countervailing  die  livery.  But  this  can  only  be 
understood  of  those  cases  where  the  releasor  has  the  fee  simple.  In  boUi  cases 
the  possession  of  the  disseisor  is  equally  notorious;  but  where  the  releasor,  as  in 
the  mstance  brought  by  Littleton,  has  only  a  partial  estate  in  the  knds,  be  kas 
not  in  him  a  right  to  the  fee  simple  of  the  land,  and  cannot,  of  course,  tiamfer, 
or  cede  it  to  another.  Hence,  though  the  release  of  a  disseisee,  who  before  the 
disseisin  was  seised  in  fee-simple,  completes  the  title  of  the  disseisor ;  the  release 
of  a  disseisee,  who  before  the  disseisin  had  only  an  estate  tail,  does  not  complete 
his  title,  and  therefore  does  not  amount  to  a  discontinuance. — With  respect  to 
conveyances  tohichooeratebythe  statute  of  tues;  it  is  clear  that  there  cannot  be 
a  discontinuance,  where  the  possessicm  remains  with  the  party;  for,  in  Uiose 
case^  the  possession  is  not  disturbed,  nor  can  there  be  any  livery  of  seisin,  or 
any  thing  tantamount  to  it  ;--but  it  is  equally  dear,  that  n  the  useas  are  raised 
by  a  transmutation  of  the  possession,  that  transmutation  may  produce  a 

discontinuance. 


L.3.  C.  1  i.  Sect  610-1 1 .   Of  Discontinuance.     [330.  b. 


\_^J  **'  Sect.  610.  (Ant.  3«8.  sag.) 

■  •  -  .    « 

J^N  the  same  manner  is  it,  if  tenant  for  terme  of  life  l^  his  deed  con- 
firme  the  estate  of  his  lessee  for  yeares^  to  have  and  to  h(Mto  him  and  his 
heires,  or  release  to  his  lessee  and  his  heires,  yet  tijte  lessee  for  yeares  hath 
an  estate  but  for. terme  of  the  life  of  the  tenant  for  life^  8fc.   - 

♦  •  ' 
*^  JpOR  such  things  tiAich  passe  in  such  cases  of  tenant  in  taile, 
Src"  Here  j8  reheaiWd  another  ancicbtmaxiine  of  Uie 
coquKion  law  touchiDg  grants;  and  hei^by  It  a^^areth  that  a 
feoffiooent  in  f)^  ^albeit  it  be  by  parol  J  is  of  a  greater  operation 
and  estimation  in  law,  than  a  grant  of  a  reye^on  by  deed,  though 
it  be  inroUedy  and  attomement  of  the  lessee  for  yeares  of  (A)  a 
release,  or  a  confirmation  by  deed,  for  the  reasons  aforesaid. 
And  this  is  manifested  by  the  examples  which  our  author  here 
in  these  three  Sections  putteth. 
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,DU  T  otherwise  it  is  when  tenant  for  life  maketh  a  feoffment  in  fee,  for 
by  such  a  feoffment  the  fee  simple  pdsseth.  For  teiumtfor  yeares 
may  make  a  feoJ%nt  in  fee,  and  In/  his  feoffment  the  fee  simple  shall 
passe,  and  yet  he  Md  at  the  time  of  the  feoffment  made  Out  an  estate  for 
terme  of  yearS^Sfc.  (i)^ 


«• 


(A)  Htn  "  ot"  ucmtprimed  by  miUake  inttead  of"  to.**    See  Mr.  RUm'ilHtr.p,  i%i. 


discontinuance.  This,  in  fact,  is  only  repeating  what  has  been  observed 
before ;  for  it  is  not  tift  creation  or  limitation  of  the  use,  but  the  operation . 
upon  the  possession,  tSat  produces^e  discontinuance.^^Upon  these  grouhds, 
lliereforei  a  bargain  and  sale,  a  (foyenant  to  stand 'seised,  and  a  lease  and 
release,  cannot  work  a  tliscontinuance;  but  a  feoffinent  executed,  a  fine  levied, 
or  a  recovery  suffered  to  uses,  have  that  power.  See  page  272 .  a.  note  1 .  VI.-^ 
But,  if  a  warranty  is  annexed  to  a  bargain  and  sale,  covenant  to  stand  seised, 
or  release,  it  may  produce  a  discontinuance.  This  will  be  better  understood 
after  perusing  our  author^s  chapter  on  Warranty.  At  present  it  is  sufficient 
to  observe,  from  lord  chief-baron  Gilbert's  Ten.  IQO,  that  a  release  with 
warranty  works  a  discontinuance;  for  at  common  law  the  warranty  was  a 
voluntary  covenant  of  the  force  of  a  feudal  contract,  repelling  thq  warrantor 
fronft  claiming  the  land,  and  obliging  him  to  defend  it ;  |ind  liipugh  the 
statute  takes  away  the  force  of  sudi  covei^mts,  that  they  i^&H  not  bar  the 
issue,  yet  die  issue  must  claim  in  the  method  the  statute  pre|^ibeS|  viz.^bV 
action;  and  therefore  it  works  a  discontinuance,  since  th(g  issue,  in  sudn 
case,  cannot  re*continue  but  by  action  only.— {N^te  284«]  ^ 
(1)  What  possession  is  required  in  the  feoffor  to  make  his  feoffinent  an  actual 
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ifiorim  of  the  fediold,  BOt  Bwrei J  ft  dinoHB  «yck  is  sadb  M  Ae 
tbe  partr,  bvbeen  a  sobject  of  modi  iliiuiiiiD;  sad  k  is  dienfiBie 
powd,  tfaal  the  MImnag  sttaapC  at  a  fbll  investigitMHi  of  tk  very 
M  DOl  Mel<»,  learao^  imoft  tte  aobfect,  wffl 


reader.  B j  the  doeHine  of  the  feodal  lev,  no 
lew  dmatioD  and  eatent  than  for  hk  own  life,  or  fiir  tfe  life 
watconiidcfed  tobeafiechuldcr;  and  name  batafrrriwidrr 
to  hate  tfaetwwietiien  of  the  land,  hktnie,  thatcrtaft 
fiir  terms  ofjean.  In  thatOBK,  thepenenionoftfie 
to  be  the  possesfioB  of  the  freeholder  ;^bat  tfiO  the  tennor  held  the 
tlKNigfa  he  held  it  fer  tbe  freeholder;  and  the  freeholder,  b^trastii^  the  I 
with  ity  exposed  himself  to  lose  it,  bj  the  termor's  negtigenee  or  treachety. 
If  the  termor  lefl  tbe  noBsessioo  vacant;  if  he  permitted  hhnsdf  to  bedissi  imi! 
of  it;  If  be  mideftomE  to  alien  it  eUer  by  act  in  fou,  or  by  matter  of  reootd; 
if  he  claimed  the  fee ;  or  if  he  affirmed  it  to  be  in  a  Mraager ;— in  aD  these 
cases  the  freeholder  exposed  himsdf  to  the  loss  of  the  possession,  as  moch  as 
if  th^  were  bis  own  acts.  Thus  the  termor  hdd  the  possession,  hot  be  was 
said  to  hold  it  nomine  aUem>j  in  contradistinction  to  the  fineefaolder  himsplf, 
who  was  said  to  hold  it  nomine  proprio.  Hence  Britton  expressly  defines 
estate  of  freehold  to  be  '^  the  possession  of  the  soQ  by  the  freeholder ;"  a 
the  atitbor  of  the  Doctor  and  Student  says^  **  that  the  posse  gib  ion  of  the  land 
^  is  called  in  the  law  of  England  die  frankteaement  or  fredmid.''  Brit,  c  3a. 
Doct.  and  Stud.  dial.  s.  c.  22.  So  neariy  syDonYmons  in  those  dam  was  the 
posses8i<m  to  tbe  frediold.  In  this  manner,  the  possession  of  ue  termor 
differed  from  that  of  a  mere  boilifi^  who  had  no  possession.  The  same  prin- 
ciples obtained  with  respect  to  the  transfer  of  the  freehold.  Kothing  fiirtfaer 
was  necessary  than  a  delivery  of  the  possession,  or,  as  it  is  called  by  our  law- 
writers,  lirery  of  seisin.  The  firediold  could  be  transferred  by  no  other  means. 
But  here  a  mfference  is  to  be  observed  with  respect  to  the  elfisct  of  the  livery 
of  a  termor  for  years  (such  as  was  mentioned  before),  and  tbe  livery  of  a 
mere  bailiff.  On  aecovnt  of  the  solemnity,  upon  iHiich  die  entry  of  the  termor 
into  the  lands  was  grounded ;  the  connection  between  him  and  the  reversioner, 
and  his  actually  holding  the  possession  of  the  land  (though  he  hdd  it  for  the 
frediolder),  the  livery  of  the  former  was  a  transfer  of  the  possession ;  but  the 
hvery  of  the  latter  was  absolutely  without  effect.  In  process  of  time,  invo* 
luntaiy  alienation,  or  alienation  arising  from  attachment  for  debt,  was  admitted. 
This  produced  the  estates  of  tenants  by  elegit,  by  statute-merchant,  and  statute^ 
staple.  Loi^  leases  for  years  also  came  into  use,  and  more  settled  and 
accurate  notions  were  had  of  tenancies  by  sufferance  and  at  will.  All  these 
were  considered  to  be  in  the  same  situation  as  the  termor  for  years.  Their 
possession  was  held  to  be  the  possession  of  the  immediate  fredbolder :  but  as 
they  hady  or  rather  heldf  the  possession,  and  were  in  by  the  act  of  the  free* 
holder  ia  some  cases^  and  by  his  privUv  or  forbearance  m  all,  they  were  con- 
sidered to  be  »f  as  of  the  seisin  of  the  fee.  It  sometimes  happened  &at 
persons  had  the  possession  who  had  not  the  right ;  sudi  were  tenants  by  dis- 
seisin, deforcement,  abatement,  or  intrusion.  Still,  as  they  had  the  possession, 
they  might,  by  livery  of  it,  transfer  it  to  anodier.  Thus,  by  the  old  feudal 
law,  on  the  one  hand,  the  freehold  could  pot  be  tncnsferred  but  l>y  Hvery  of 
seisin ;  on  the  other,  livery  of  seisin  could  not  be  made  by  any  person  who 
liad  the  possession,  without  transferring  the  freehold.  Thk  trvoafin'  of  the  fee 
was  called  a  feoffment.  No  writiAg  was  neoesaar)r  for  this  purpose;  and 
when  charterti  came  into  use,  the  travfer  of  the  fee  was  supposed  to  be 
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feofiment  the  fiee  simple  paafleth  by  force  of  the  livetyy  yet  is  it  a 
diMeisin  to  the  leaser.    And  here  it  is  worthy  to  be  pbserved, 

that 


produced  (as  has  been  already  observed),  not  by  the  charter,  but  by  the  livery 
which  it  aulhenticated.  But  the  material  variatiea  with  respect  to  the  form 
of  transferring  property  by  livery  was,  that  originally  it  was  usual  to  make 
the  feoffment  on  the  land  before  the  peers  of  the  court,  who  subscribed  the 
diarter  of  fedfiment  with  their  names,  and  the  entry  of  the  feoffee  upon  the 
land  was  afterwards  recorded  in  the  lord's  court :  but  in  progress  of  time,  the 
feofiment  was  allowed  to  be  good,  though  it  were  attesteu  by  strangers  only ; 
and  the  recording  of  the  feo£^'s  entry  was  dispensed  With*  This,  undoubt- 
edly,  lessened,  very  considerably,  the  solemnity  and  notoriet^r  of  feoffments ; 
and  we  have  an  opinion  of  the  highest  authority,  delivered  with  much  consi- 
deration and  infinite  ability,  in  a  case  of  the  highest  moment,  that  it  had  a  very 
great  efifect  on  their  operation  and  efficacy,  with  r^ect  to  the  circumstance 
efore  us. — The  case  alluded  to  is  that  or  Taylor  on  the  demise  of  Atkyns  xf. 
Horde  and  odiers,  i  Burr.  60.  5  Bro.  Par.  Ca.  247.  Cow,  689.— As  a  minute 
and  accurate  statement  and  examination  of  the  doctrines  laid  down  in  that 
case  iviV  serve  greatly  to  illustrate  the  point  now  under  consideration,  they 
shall  be  presented  here  to  the  reader.  The  case,  so  far  as  it  relates  to  the 
points  in  question,  was,  that  sir  Robert  Atkyns  was  tenant  for  life,  remainder 
to  dame  Aim  Atkyns,  his  wife,  for  life ;  remainder  to  sir  Robert  Atkyns  (his 
eldest  son  by  a  former  marriage)  in  tail  male;  remainder  to  Mr.  John  Tracy« 
aad  his  younffer  brothers  successively,  in  tail  male;  remainder  to  Mr.  Richard 
Atkyns  and  his  heirs;  Upon  the  death  of  sir  Robert  the  father,  dame  Ann 
his  widow  entered  upon  the  lands.  In  Trinity  term  1710  an  ejectment  was 
brought  in  the  court  of  common  pleas,  against  lier  ladyship,  by  John  Phillips, 
upon  the  several  demises  of  sir  Robert  Atkyns  the  son,  ana  of  Joseph  Walker, 
to  whom  several  terms  of  years  attendant  upon  the  inheritance  had  been 
assigned,  in  trust  for  sir  Robert  the  son.  A  verdict  was  found  for  the  plaintiff, 
and  he  recovered  tejminnm  suttm  fnedittwn^  and  had  an  haberejacias  posses^ 
sionem.  It  is  to  be  observed,  that  no  account  of  the  case  states  the  grounds 
upon  which  this  verdict  was  found  for  the  plaintiff.  Most  probably  it  was 
merely  in  consequence  of  the  terms  of  years  which  had  been  assigned  to  him. 
On  the  1st  of  January  1710,  John  Phillips,  the  plaintiff,  surrendered  the  terms 
to  sir  Robert  the  son;  and  on  the  17th  of  the  same  month' sir  Robert  made  a 
feoffinent  of  the  estates  in  question,  with  livery  of  seisin,  to  James  Barle  and 
his  heirs.  In  the  deed  of  feoffment  it  was  declared,  that  the  feoffinent  was 
made  that  James  Earle  might  become  perfect  tenant  of  the  fredbold,  in  order 
for  the  suffering  of  a  common  recovery ;  which  recovery,  it  wats  thereby  de- 
clared, should  enure  to  the  use  of  sir  Robert  Atkyns  the  son  and  his  heirs. 
The  recovery  was  suffered  in  Hilary  term  1710.  Sir  Robert  died  on  the  gth  of 
November  1711,  without  issue,  and  intestate.  His  nephew,  Mr.  Robert  Atkyns', 
was  his  heir  at  law.  In  Hilary  term  1711  an  ejectment  was  brought  against 
him  by  lady  Atkyns;  and  in  Easter  term  1712  a  general  verdict  was  given  for 
her.  She  died  in  the  month  of  October  following.  Uppn  her  death,  Mr. -Robert 
^  Atkyns  entered,  and  continued  in  possession  of  the  estate  till  the  16th  of 
March'  1753,  when  he  died,  leaving  issue  only  two  daughters ;  Ann,  the  wife 
of  Mr.  Horde ;  and  Elizabeth,  the  wife  of  Mr.  Cbamberlayne.  The  death  of 
sir  Robert  Atkyns  the  son  witJbout  issue  necessarily  brought  into  question  the 
validity  of  the  recovery  suffered  by  him ;  for  if  it  were  good,  it  destroyed  his 
estate  tail,  and  all  the  remamders  expectant  upon  it;  and  Mr.  Robert  Atkyns, 
his  nephew,  and  after  his  decease  Mrs.  Horde  and  Mrs.  Cbamberlayne,  his  only 
children,  became  entitled  to  the  estates  as  his  heirs  at  law.  But  if  it  were  not 
a  good  recovery,  then,  opon  the  decease  of  dame  Ann  Atkyns,  Mr.  J^m 
Tracy  became  seised  in  im  of  the  lands  devised  by  the  testator's  will^  with  the 
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that  4Hir  MidMr  Hutfay  that  toiant  for  tenie  of  TCi^ 
afeoffinent;  wfaereufNmHfoUoirediy  that  the  noibrmqrtli^ 

anlo 

aefend  renuunden  over. — In  the  year  1753,  an  ejectment  wai  brought  ttpunst 
Mr.  Robert  AtkYoa,  and  Mr.  and  Mrs.  Horde,  and  Mr.  and  Mra,  Ghambemjne, 
by  Cyprian  Taylor,  on  die  demiae  of  Mr*  John  Thicy,  who,  in  oonaeqoenoe  of 
a  dmction  contained  In  tir  Robert  Atkjrns  the  fiither^s  wiU,  had  taken  the 
name  of  Atkyns.    The  jury  found  a  qiedal  Terdict.    The  caae  was  aigued 
four  times  before  die  judges  of  die  court  of  king's  bench.    A  point  arose, 
iriiedieri  supposing  the  recorery  to  be  bad,  the  pUunttfTs  ejectment,  not  havinff 
been  brougnt  withm  twenty-one  years  after  his  tide  accroed,  was  not  barred 
bydie  statute  of  limitations.    The  court  was  of  opinion  it  was  barred  by  that 
statute.    The  case  afterwards  went  to  the  house  oif  lords:  all  the  judses  were 
ordered  to  attend:  their  opinion  was  asked  upon  the  pomt  arising  from  the 
statute  of  limitations;  it  agreed  with  that  of  the  judges  of  thecourt  of  kinifs 
bendi :  the  judgment  of  the  courtwas  therefore  aiBrmM*  Afterwards,  Mr.  JoSki 
Tracy  Atkyns  and  all  his  brothers  died  without  issue ;  and  then,  supposittg  the 
recovery  to  be  voidi  Mr.  Edward  Kinsey  Atkjrns,  the  then  heir  at  law  of 
Mr.  Richard  Atkyns,  beopoBe  entided  to  tneestate.    He  claimed  under  anew 
tide,  and  was  not  therefore  bound  by  the  statute  of  limitations.    An  ejectment 
was  ddivered  by  him  in  Hilary  term  1 777.    This  brought  the  question  of  the 
validity  of  the  recorery  once  more  before  the  court.    It  is  to  be  obserred,  that 
thoum,  when  the  case  came  before  the  court  upon  the  ejectment  brought  by 
Mr.  John  Tracy  Atkyns,  the  matter  went  off  on  the  point  arising  from  tile 
statute  of  limitations,  vet  die  questions  arising  upon  the  validity  of  the 
recorery  were  most  daboratelT  argued  by  the  bar :  and  lord  chief-justioe 
Mansfield,  when  he  gave  the  judgment  of  die  court,  entered  into  a  veiy  minute 
discussion  of  them,  and  save  his  opinion  very  fulfy  uid  decisively  upon  them 
all:  so  that  what  was  said  upon  this  subject,  irfien  the  case  came  before  the 
court  in  1777,  was,  in  general,  only  a  repetition  of  what  was  smd  upon  it  on 
the  former  occasion.    As  lord  Man^field^  speech  in  the  report  given  of  it  by 
sir  James  Burrow,  oontuns  the  most  methodical  and  comj^reh^sive  state  of 
the  arguments  and  opinions  intended  to  be  discussed  in  this  place,  it  is  here 
MTticufaurly  referred  to.— His  lordship  stated  the  question  to  be,  Whether 
£arle  was  a  good  tenaint  of  the  fireehold  ?    He  observed,  diat  to  prove  he 
was  a  good  tenant  of  the  freehold,  it  was  necessary  to  show,  either  that 
sir  Robert  Atkyns,  by  the  entry  under  the  judgment  in  ^ectment  in  1710, 
acquired  the  mehold  by  disseism ;  or  that,  supposinff  he  did  not  acquire  the 
freehold,  he  acquired  the  possession,  and  by  his  feofiment  vested  an  estate  of 
freehold  in  Barle.    His  lordship  denied  both  of  diese  positions.    As  to  die 
ftfBt,  he  laid  it  down,  that  the  disseistn  to  be  effectual  in  this  case,  must  be  an 
actual  disseisin,  not  a  disseisin  which  was  merely  sudi  at  the  election  of  the 
party.    No  case^  therefers,  or  odier  authority  from  the  books  respecting 
disseisins,  was  applicabfe  to  the  present  case,  if  it  did  not  relate  to  an  actoid 
disseisin.    He  tlien  proceeded  to  explain  the  nature  of  an  actual  disseisin. 
He  defined  seisin  to  be  a  technical  term,  to  denote  the  completion  of  that  in* 
vestitiive,  by  which  the  tenantwas  admitted  into  the  tenure :  disseisin,  therefore, 
must-mean  the  tumine  the  tenant  out  of  his  tenure,  and  usurpiw  his  ]Jace 
and  fintdal  relation.  He  observed,  that  originally  no  tenant  could  alien  without 
license  of  die  lord;  and  that,  when  the  k>rdconsented  to  the  alienation,  die 
only  form  of  conveyance  was  by  feofiment,  before  the  peers  of  the  dourt,  with 
the  lord's  concurrence,  and  with  the  ceremonies  of  homage  and  fWjty-    "^^ 
a  disseisin  differed  from  a  dispossession.    It  was  something  more,    llie  eifect 
of  it  was  to  make  the  disseisor  tenant.to  every  demandant,  and  freeholder  de 
JadOf  in  spite  of  the  true  owner,   lliat,  mi  the  one  hand,  die  lord  must  know 
upon  whom  to  call  as  his  tenant;  on  the  other  hand,  the  stranser  must  know 
«gaiast  wbom  to  bring  his  precipe.  A  disposscsston/thereforei  did  not  amount 
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unto  annex  a  warranties  whereupon  the  feo£ke  inay  vouch  him  : 
but  of  this  you  shall  r^e  more  in  the  Chapter  of  Warranties, 
Sect.  ^8. 

Sect. 


to  a  disseisin,  if  it  were  not  forcible,  that  is,  against  the  wfll  of  the  real  owner  $ 
and  if  it  were  not  such  as,  both  with  respect  to  the  lord  and  to  strangers,  in- 
troduced the  dispossessor  into  the  tenure.  These,  he  said,  were  the  conse** 
quences  of  an  actual  disseisin.  A  disseisin  by  election  was  attended  by  none 
of  these  circumstances.  In  that  case,  the  disseisor  was  neither  tenant  to  die 
lord  nor  the  stranger ; — he  was  merely  a  disseisor  at  the  will  of  the  disseisee^ 
who  might,  if  he  thought  the  process  of  assise  a  more  eliffible  remedy  than  any 
of  those  to  which  he  might  have  recourse,  without  disdamiing  his  seisin,  resort 
to  it,  and,  for  that  purpose,  choose  to  be  considered  as  disseised.  From  thur 
description  of  the  nature  and  consequences  of  the  two  diflferent  kinds  of  seisin, 
his  loraship  inferred,  that  sir  Robert's  entry  was  not  an  actual  disseisin.  Sup- 
posing it  a  real  proceeding,  a  termor  might  recover  against  the  disseisor,  or 
against  the  feoffee  of  the  lessor ;  the  possession  he  recovered  enured  to  himself, 
or  for  his  own  benefit  during  his  term : — subject  to  that,  it  enured  to  or  for 
the  benefit  of  the  persons  who  had  the  right  to  the  freehold ;  that  is,  to  the 
lessor,  if  he  continued  the  owner  of  the  fee ;  to  his  alienee,  if  he  had  hifeofied ; 
to  the  heir  or  feoffee  of  his  disseisor,  if  he  had  been  disseised  and  his  entry 
taken  away. — Then,  suppose  the  proceeding  to  be  merely  fictitious,  the  judg- 
ment only  entitled  the  party  to  recover  the  possession,  without  prejudice  to 
the  right.  Now,  by  the  special  verdict,  it  appears  he  had  no  ri^ht  to  the  pos- 
session; he  had  therefore  a  possessicm  witnout  prejudfce  to  toe  <  right.  He 
was  not  in  as  particular  tenant ;  there  was  no  privitjr  of  seisin ;  he  had  only  a 
naked  possession. — But,  says  his  lordship,  the  case  is  still  stronger :  the  true 
owner  cannot  even  elect  to  make  a  person  in  possession  under  a  judgment  in 

2'ectment,  a  disseisor :  the  entry  is  not  iwjusU  tf  mejudidoy  but  under  au- 
lority  of  a  court  of  justice,  llie  true  owner  might  enter  upon  a  disseisor. 
But  after  a  judginent  in  ejectment,  an  actual  entry  wo*uld  not  be  permitted. 
Upon  this  reasoning  his  loraship  establishes  his  first  position.  That  Sir  Robert 
Atkyns  did  not  acquire,  by  his  entry,  an  actual  estate  of  fireehold  by  disseinn. 
This  brought  his  lordship  to  the  second  question,  Whether  the  feoffment  to 
Earle  vested  an  estate  of  freehold  in  him  by  disseisin  ?  Here  his  lordship  con- 
cluded,  from  the  principles  laid  down  by  him  in  his  discussion  of  the  first 
question,  that  Uie  feoffment  did  not  amount  to  an  actual  disseisin,  but  was  such 
merely  at  the  will  of  dame  Atkyns.  In  this  part  of  the  question  he  sqrs^  that 
except  the  special  case  of  fines  with  proclamation,^  which,  he  observed,  stands 
upon  distinct  ffrounds,  and  the.constructi<Hii  pf  the  stat  of  4  Hen.  Vlf.  c.  34^ 
for  the  sake  of  the  bar,  he  could  not  think  of  a  case  where  the  true  owner, 
whose  entry  is  not  taken  away,  might  not  elect,  by  choosmg  a  possessorv 
remedy,  to  be  deemed  as  not  havinff  been  disseised.  The  Judges  ofthe  kings 
bench,  in  the  opinion  delivered  by  toem  in  1774,  express  themselves  still  more 
strondy  on  this  head.  They  say,  that  ^  where  the  nooks  speak  of  feoflinenta 
'*  in  fee  by  tenants  for  years,  and  that  the  fee  simple  passes  thereby,  it  is  to 
*^  be  understood  of  those  feofl&nents  of  old,  attended  with  livery,  luid  actual 
'<  transmutation  of  the  possessi<m  from  one  man  to  another ;  that  teoffinents, 
'*  from  having  been  the  only  conveyance  of  land,  for  a  long  term  of  years, 
**  have  languubed  into  mere  form,  and  are  nothing  now  more  liian  a  common 
*'  conveyance;  that  their  grandeur  and  efficacy  is  lost;  and  that  without 
"  acUiaUy  transferring  of  the  estate  from  one  man  to  another,  they  mix  with 
*'  the  community  of  all  other  assurances :  that  the  name  of  these  feoffments, 
*'  and  the  remembrance  of  them,  remains,  and  survives  them,  however  imper- 
<*  fectly ,  afler  the  practice  of  making  them,  and  consequently  their  solemnity, 
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*'  18  quite  at  an  end.''    Lord  Mansfield  afterwards  considered  the  case  in  a 
third  point  of  view,  which  was,  That  a  tenant  in  tail  in  remainder  could  not* 
by  the  establtshed  law  of  the  land,  suffer  a  common  recovery  without  the 
consent  and  concurrence  of  the  immediate  tenant  of  the  frediolcL    Now,  saja 
his  lordship,  the  law  will  never  permit  that  to  be  effected  by  wrong,  unfair,  or 
indirect  means,  which  cannot  be  effected  by  right,  fair,  and  direct  means :  but 
sir  Robert  could  not  by  right,  fair,  or  direct  means,  suffer  a  common  recovery 
in  the  life  of  dame  Ann,  without  her  concurrence ;  he  never  had  her  con- 
currence; it  follows,  that  his  recovery  must  have  been  covinous,  and  therefore 
void.    Upon  these  crounds,  the  court  were  of  opinion,  ist,  that  sir  Robert 
Atkyns  the  son  by  his  entry  under  the  verdict  in  1710,  was  not  an  actual 
disseisor,  and  therefore  had  not  in  him  any  actual  estate  of  freehold :  sdly,  that 
Lis  feoffment  to  Earle  gave  Earle  an  estate  of  freehold  only  at  the  election  of 
dame  Atkyns,  but  did  not  give  him  an  actual  estate  of  freehold :  and,  3dly, 
that  the  whole  transaction  was  fraudulent,  and  therefore  void. — The  doctrine 
upon  which  the  first  of  these  points  turns  is  not  immediately  the  subject  of 
the  present  inquiiy.     But  some  of  the  principles  laid  down  by  the  court  in 
giving  their  opinions  on  the  2d  and  3d  points  will  be  investigated  in  this  place. 
The  great  point  for  the  decision  of  the  court  was,  What  estate  in  the  lands 
a  feoffor  must  haw  to  give  the  feoffment  efficacy. — It  seems  to  be  admitted  by 
the  court,  in  the  case  referred  to,  that,  originallt/,  no  greater  estate  was  re- 
quired to  be  in  the  feoffor  than  mere  possession.     This  they  attribute  to  the 
solemnities  originally  attending  both  the  admission  of  tenants  into  the  tenure, 
and  the  transfer  of  the  fee.     But  it  seems  to  be  their  opinion,  that,  since  most, 
if  not  all,  of  these  solemnities  have  been  dispensed  with,  the  peculiar  efficacy 
of  a  feoffment  has  been  lost.    This  has  certainly  been  the  case  in  one  \ery  , 
remarkable  instance.  Lord  chief  baron  Gilbert,  in  his  Treatise  of  Tenures,  p.  43. 
observes,  tliat  lord  Coke  says,  "  that  the  feoffee  of  the  disseisor  that  comes 
^*  in  by  title,  afler  a  year  and  a  day  was  expired,  was  anciently  held  to  havd 
*'  right  of  possession,  and  to  put  the  disseisee  to  his  writ  of  entry,  because  the 
<*  feoffee  came  in  by  title;  and  for  quiet  of  purchasers,  this  non-claim  for  a 
**  year  and  a  day  was  held  a  dereliction.     Hence,  writs  of  entry  against  the 
'<  feoffee  in  the  per  and  cui.     But  this  was  not  held  so  in  respect  of  disseisors, 
**  because  they  themselves  bein^  the  wrong-doers,  had  no  law  in  their  favour, 
**  lest  it  should  encoura^  such  mjuries.  But  afterwards,  as  feoffments  became 
"  more  secret,  and  nothmg  paid  to  the  lord,  then  they  thought  it  too  hard  such 
<*  feoffments  should  alter  the  right  of  possession,  and  therefore  tliey  con- 
**  strued  the  feoffee,  that  came  in  by  his  own  act,  to  be  a  wrong-doer,  and  not 
**  to  alter  the  right  of  possession  ;  but  the  heir,  for  the  reasons  aforesaid,  was 
*<  led  as  before.      But  it  will  be  difficult  to  find  another  instance  in  which 
feoffments  have  lost  their  efficacy.     The  arguments  brought  to  prove  tliat  tliey 
have  lost  their  efficacy  in  creating  an  estQte  of  freehold,  when  it  is  not  in  the 
feoffor  at  the  time  of  the  feoffment,  are,  1st,  that  livery  is  not  made  now  with 
the  solemnity  with  which  it  was  made  formerly : — 2dly,  that  the  passages  in  the 
books  which  speak  of  feoffments  by  tenants  for  years,  and  others  having  estates 
less  than  freehold,  creating  estates  of  freehold  in  the  feoffee,  by  disseisin,  are 
to  be  understood  as  referring  only  to  a  disseisin  by  election. 

As  to  the  first  argument, — It  seems  to  be  every  where  admitted,  that  the  feoff- 
ments we  are  speaking  of,  once  had  the  operation  and  efficacy  in  question ;  and 
that  this  operation  atid  efficacy  is  ascribed  to  them  in  numberless  passages  in 
our  law  books ;  so  that  the  great,  if  not  tlie  only,  difficulty  is  to  show,  that, 
at  the  time  when  it  is  universally  agreed  feoffments  had  Uiis  operation  and 
efficacy,  they  were  made  with  no  other  forms  and  solemnities  than  those  with 
which  they  are  made  now.  It  is  certain,  that  the  custom  of  making  livery 
before  the  peers  of  Uie  court,  and  recording  the  entry  of  the  feoffee  in  tlie're^ 
cords  of  the  lord's  court  (if  it  were  ever  absolutely  necessary),  was  dispensed 
with  very  soon  after  thC  Conquest,  and  was  fallen  completely  into  disuse  at 

so 


17 


L.3<C.  ll.Sect6ll.    Of Discontinuano^.         [SSO.b; 

«o  early  a  period  as  that  of  H^ary  II. ;  bo  thai  in  this  reign,  and  from  whence 
to  the  present  time,  no  odier  ceremony  in  making  feofiments  was  used  than 
that  which  is  now  practised,  of  the  feoffor  and  feoffee  coming  upon  the  land, 
either  in  person  or  by  attorney,  and  there  the  feoffor,  in  the  presence  of  wit- 
nesses  (all  other  persons  being  out  of  the  land)  delivering  the  possession  of  it 
to  the  feoffee.  The  form  of  making  feoffments  in  the  reign  of  Henry  II.  b 
minutely  described  in  Bracton,  lib.  a.  cap.  iS.fol,  39.  b.  Itenif  rum  valet  donatiof 

nisi  subsequatur  tradiHOf tunc  demumy  cum  donator  plenamfecerit  seistnam 

danaiorio  per  se  si  prasensjiifirity  veLperprocumtorem  ^  literas^  si  absensjnerit, 
ita  quod  enaria  dmationis  Sf  tttene  procuratoria  coram  vicinisj  ad  hoc  specialitcr 
convocatiSf  legantur  in  publico^  4*  ^ttam  cum  donator  corpore  S^  animo  recesserit  d 
possessive.  This  is  die  account  given  by  Bracton  of  the  mode  of  making 
feofiboents  in  his  time.  He  makes  no  mention  of  the  presence  of  the  pares  suria 
being  necessary ;  or  of  its  being  necessary  to  record  the  entry  4)1  the  feoffee 
in  the  lord's  court ;  or  of  any  other  ceremony  besides  those  now  practised. 
Hence  we  find  that  the  account  given  by  sir  William  Blackstone,  book  3. 
chap.  20.  p.  309-315.  Archboldsed.  ofthe  present  mode  of  making  feoffments, 
is  no  more  than  a  transcript  of  the  passage  cited  above  from  Bracton.  The 
next  thing  to  be  shown  is,  that  as  tfie  ceremony  of  making  feofiments  has  been 
the  same  during  all  this  period,  the  courts  of  judicature,  and  the  writers  upon 
our  laws,  have,  during  all  this  period,  agreed  in  ascribing  to  them  the  effect 
and  operation  in  question.  Their  language  in  this  respect  is  perfectly  uniform, 
that  no  freehold  is  required  in  the  feoffor,  and  that  however  tortious  or  slender 
his  possession  may  be,  his  feoffinent,  necessarily  and  unavoidably,  gives  an 
estate  of  freehold  to  the  feoffee.  Nothing  can  be  more  decisive  on  this  subject 
than  the  following  passages  transcribed  nrom  Bracton : — Poterit  autem  res  esse 
omnino  aliena  et  ex  toto,  quantilm  ad  jus  8f  praprietatemy  S^Jeoduniy  4*  Uberum 
ienementum,  usum-Jructuum,  Sf  nudum  usum ;  ^  aUquis  posuerit  se  in  seysinam, 
per  disseysinam^  vel  per  intrusionemy  cum  Jbrte  inxtenertt  rem  vacantem,  Et  si 
talisy  dum  ita  Juerit  in  set/sina,  donationemjecerity  valebit  quantum  ad  ipsum,  8f 
Jeqffaium  suum,  Sf  alios,  qui  jus  non  habent,  ut  prius  dictum  est,  donee  per  illumy 
qui  jus  Juibety  reoocetur*  Item  poterit  esse  alienoy  quanttim  ad  omnia  pradieta, 
et  alicijjus  in  possessione  existentis,  quoad  nudum  usum,  vel  quoad  hoCy  quod  ser- 
vitutem  habeai  in  re,  quoad  usum^fructuum  percipiendumy  sive  ad  cerium  terminum 
vel  ad  voluntaiem.  Item  quoad  hoc,  quod  nabeat  custodiamy  vel  curamy  vd  htcfus' 
modi  y  in  quibus  casibusy  si  dum  sic  Juerit  in  seysinay  quali  quali,  donationem 
fecerity  statimJU  res  data  accipientisy  quoad  dant em  Sf  acdpientemy  Sfouodd  alios, 
qui  jus  non  habent,  Sed  quoad  verum  dominum,  nunquam  erit  lioerum  tene* 
tnentum,  nisi  ex  longa  Sf  pacifica  seysinay  Sf  unde  si  incontinenti  post  tale  Jeqffu" 
mentum  posset  verus  dominus  ponere  se  in  seysinamy  omnes  quoscunque  tenere  posset 

exclusos  ^possessions Sed  quid  dtcdtur  de  eo^uinuUam  omnino  seisinam 

kabuity  nee  aliquamjuris  scintiUamy  si  donaiionemjecertt  de  re  quam  alius  tenet,  per 
seipsUm  vel  per  altum  nomine  suo,  nbnfaciet  rern  accipientis,  cum  ipse  nihil  temat, 
qutd  non  potest  plus  juris  ad  alium  tratisferre  quam  ipse  hdbet,  nee  plus  valebit  ista 
donatio  quam  vakret,  si  aliquis  transiens per  aliquod  manerium  ah  aliquopossessum, 
diceret  soda  suo  viatoriy  do  tibi  tale  manerium  quod  talis  possidet,  yuia  nihil  aliud 
esset  dicere,  quam  dare  eiplenamjmgnatam  ex  nihiloy  cumpossessto  non  sit  vacua, 
Bract.  Jib.  2.  o.  14.  fol.  31.  a.  31.  b. — So  in  another  place :  Item  licet  Uberum 
tehemerUum  non  habueritydonationempatestjbcere  quis,  dum  tamen  in  seisina  Juerit 
aliqudjustd  de  caus^,  sicut  ad  iermtnum  annorum,  vel  ratione  custodia.  Idem 
erity  St  nullamjustam,causam  habuerity  ut  si  per  intrusionem  vel  disseisinam ;  et 
cum  sit  in  seisina  alijs  donarepoterity  licet  non  cum  effectu  et  aliis  per  donationem 
Jacere  liberum  teiiementumy  quod  quidem  ipse  non  hahuerit,r-^hidi.  lib.  2.  c.  5.  §  4. 
fol.  ii»  b.— «It  seems  to  be  clear  from  these  passages^  that  in  BraCton's  time, 
every  person  who  had  the  possession,  however  slender  his  possession  might  be, 
as  termor  for  years,  tenant  at  will,  or  goardian  ;  or  however  tortious  his  pos- 
ieliiion  mtght  be,  as  a  disseisor  or  intruder ;  was  nevertheless  considered  to 
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be  in  tbe  sebm  of  the  fee>  and  inigfat  bjr  livery  transfer  it  to  another.  Bracton 
fte^denthr  repeats  this  doctrine,  and  illustrates  it  by  inaiiy  examples  in  the 
Goiose  (wthe  second  book.— Su(^  is  the  account  siyen  by  B  Acton  ci  the  ope- 
ration of  feoffinents ;  and  as  the  account  ^iiren  b]^  him  of  the^rm  of  feoffinents 
has  been  contrasted  with  the  account  given  of  it  by  sir  William  BbudEsUme; 
the  reader  is  desired  to  contrast  the  above  account  given  by  him  of-the  cmeratum 
of  feoffinents  with  the  account  given  of  it  by  sir  iSlward  Coke,  ant  48;  b.  and 
49.  a.  He  expresses  himself  to  the  same  effect  in  his  sd  Inst.  fol.  413.  Com- 
menting on  the  statute  of  Westminster  a.  cap.  25.  he  observesi  that  though  the 
met  speaks  of  an  alienation  by  feoffinent  by  a  tenant  for  years,  yet  it  extends 
to  tenants  by  statute-roerchimty  statute-staple,  tenant  at  will,  and  tenant  b^ 
suferance ;  because  all  these  have  a  possession.  But  he  observes,  that  it  is 
otherwise  of  a  bailiff,  for  he  has  no  possession  at  all. — Several  other  authorities 
will  be  offered  to  prove  this  point  m  a  subsequent  part  dP  this  note ;  one  more 
authority  only  shall  be  mentioned  here.  Mr.  Knowler,  in  his  argument  fbr 
the  defendant  in  the  case  above  referred  to,  seems,  with  reason,  to  lay  great 
stress  upon  it.  It  is  10  Ed.  IV.  8,  9.  In.  trespass,  the  defendant  said,  that  one 
Jtf.  was  seised  in  his  demesne  as  of  fee,  and  leased  to  him  fbr  his  life.  The 
plaintiff  said,  that  long  before  M.  had  any  thing  in  the  land,  D.  was  seised  in 
fee,  and  leased  to  £.  for  life;  that  D.  died,  and  thereupon  the  reversion  de- 
scended upon  Jane  his  dauehter,  who  married  M. ;  that  3f.  granted  the  re- 
version to  the  defendant  for  life;  that  the  tenant  attorned ;  tlut  M,  died,  and 
then  Jane  granted  the  reversion  to'  the  plaintiff,  and  the  tenant  attorned ; 
whereupon  he  (the  plaintiff)  entered,  and  was  seised  till  the  defendant  made 
the  trespass  wiUiout  this,  that  M.  whom  the  defendant  supposes  to  have  leased 
to  him,  was  seised  in  his  demesne  as  of  fee.  It  is  to  be  observed,  that  the 
leases  mentioned  here,  being  for  Jives,  were  necessarily  created  by  livery. 
The  question  before  the  court  therefore  was.  Whether  want  of  seisin  in  a 
feoffor  was  a  good  plea?  All  thejudffes  hdd  it  was  not;  and  that  the  plain- 
tiff should  have  pleaded  seneraily  ne  Tusapas.  And  Littleton  express^  says, 
that  if  a  man  pleads  a  feoffment,  it  is  no  plea  to  say  that  the  feoffor  had 
nothing  at  the  time ;  he  can  only  plead  n'enfeqffapas^ — Here  then  we  have  the 
most  decisive  evidence,  that  from  the  reign  of  Henry  II.  to  the  present  time, 
the  courts  of  judicature  and  the  writmgs  Of  the  professors  of  the  law  are  per- 
fectty  agreed,  in  considering  feoffinents  as  made  with  the  same  ceremonies, 
and  attended  with  the  same  efficacy  and  operation.  It  follows  from  this,  that 
it  can  be  no  argument  against  their  having  the  efficacy  and  operation  con- 
tended for  in  the  particular  instance  now  in  question— •that  at  a  period  anterior 
to  tha  tm^tionea  here,  they  were  made  (if  that  really  was  the  case)  with  more 
notoriety  and  ceremony  than  they  are  now. 

Ai  to  the  second  ar^ument^ — Tnat  the  passages  in  the  books  which  speak  of 
tenants  for  years  and  others  having  estetes  less  than  of  freehold,  creating 
estates  of  freehold  in  the  feoffiee  by  disseisin,  are  to  be  understood  as  re- 
ferring only  to  a  dissebin  by  election ; — ^lord  Mansfield,  on  his  entering  roto 
this  part  of  the  argument,  observes,  that  the  precise  definition  of  what  con- 
stituted that  disseisin,  which  made  the  disseisor  the  tenant  to  the  demandant's 
prcecipe,  thoiurh  the  right  owner's  entry  was  not  taken  away,  ^vas  once  well 
known,  but  that  it  is  not  now  to  be  found.  Most  unquestionably  there  are 
many  cases  in  which  it  would  now  be  difficult,  perhaps  impossible,  to  say 
with  certainty,  whether  they  amounted  to  an  actual  disseisin,  acconling  to 
the  doctrine  of  the  old  law ;  yet  surely  many  cases  may  be  stated,  which  by 
^e  most  conclusive  and  satis&ctory  reasomng  may  be  sliown  to  be  actual 
disseisins,  according  to  that  law.  Perhaps  the  following  observations  may 
serve  to  establish  a  general  rule  for  distinguishing  those  acts  which  amount  to 
actual  disseisins,  from  those  which  are  such  only  at  the  election  of  the  party. 
By  a  disseisin  at  the  election  of  the  party,  is  not  to  be  understood  an  act  which 
in  itself  is  a  disseisin,  but  whicbthe  party  supposed  to  be  disseised,  may,  if  he 

pleases. 
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pleaM8»  consider  as  no^  amountine  to  a  diaadstn :  on  the  contrary,  every  act 
which  18  susceptible  of  being  maide  a  disseisin  by  election,  is  no  disseisin  till 
the  par^  in  question,  by  his  election,  makes  it  sudi.    It  follows  therefore,  that 
every  act  which  is  said  by  the  writers  to  produce  an  immediate  disseisin,  ne- 
cessarily implies  an  actual  disseisin.   Now  we  find,  that  the  disseisins  produced 
by  feoflfments  instantlv  gave  the  feoffee,  agamst  every  person  but  the  disseisee, 
an  immediate  estate  of  freehc^d,  with  all  the  riffhts  and  incidents  annexed  to  it. 
To  this  effect  Braqton^vf rites,  lib.  2.  ch.5«  §  3.  foT.  1  u  b.    Item  vaUdapderit  ene 
donatio  statim  ab  initio  inter quasdampersowUf  etinvaUdaet  suspenBaquanMmnd 
alias>pefsonaSf  td  si  pus  rem  alienam  dederit  alicuif  id  supra  dictum  nt.    Hence 
we  find  every  where,  that  the  wife  of  the  feoffise  becattie  fmrnaiforfe^entitM  to 
h<»rdower ;  the  husband  of  the  feoffee  becametmmetfMr^e^entitledtonis  curtesy; 
and  the  descent  upon  the  hdr  of  the  feofte  immediatdy  took  away  the  entnr 
of  the  disseisee.    This  is  the  constant  language  of  the  books,  when  they  spcak 
genendly  of  disseisins.    Now  the  books  make  no  diffisrenoe,  whether  the  reoff- 
ment  is  made  by  a  person  seised  of  an  estate  of  frediold,  or  by  a  person  having 
only  the  bare  possession,  as  tenant  for  years,  at  will,  or  bv  sufferance.    The 
description  given  by  Bracton  in  the  passages  cited  from  him,  answers  every 
notion  ffiven  by  lord  Mansfield  of  an  actual  disseisin.    Bracton  sm,  that  im- 
idediatdy  upon  the  feofiiment  the  estate  becomes  the  property  of  the  feoffee, 
as  between  him  and  the  feoflfor,  and  every  other  person,  except  the  ri^^itful 
owner,  that  a  long  and  uninterrupted  possession  of  a  certain  duration,  will 
midce  the  title  of  the  feoffee  good  even  against  the  ruriitful  owner ;  that,  to 
prevent  this,  the  donor  must  restore  his  own  seisin. — ^Here  then  is  what  his 
tordship  so  justly  considers  as  necessarily  requisite  to  form  an  actual  disseisin— 
a  person  who  has  expelled  the  tenant  from  his  fee,  and  usurped  his  feudal 
place  and  relation ;  a  tenant  to  the  pngcipe  of  every  demandant,  thoueh  the' 
true  owner's  right  of  entry  upon  him  is  not  taken  away.    If  the  feoffiee  m  this 
case  were  only  a  disseisor  at  the  election  of  the  disseisee,  it  would  follow,  that 
he  was  not  a  disseisor  till  the  right  owner  made  him  such  by  his  election,  and 
therefore,  that  the  fee  would  not  be  in  him,  if  the  rightful  owner  did  not  elect, 
to  make  him  a  disseisor.    According  to  this  doctrine,  if  the  feoffee  of  tenant 
for  years,  or  any  other  person  making  a  feofffaient  wiUiout  an  estate  of  firee- 
hold  in  him,  died  in  the  hfe  of  the  rightful  owner  of  the  estate,  the  estate  would 
not  be  subject  to  dower  or  curtesy,  nor  would  the  entry  of  the  rightful  owner' 
be  taken  away.    But  we  find,  that  in  all  cases  in  which  our  law-writers  treat, 
of  disseisins  made  by  feoffments,  they  consider  it  as  a  matter  of  course,  tbat 
the  estate  of  the  feoffee,  immediately,  became  an  estate  of  fireehdd,  with  all 
the  qualities  and  rights  of  a  freehold  estate  annexed  to  it    A  similar  argument 
lies  Irom  the  relation  in  which  such  a  feoffise  stood  with  respect  to  strangers*. 
Bracton  observes,  that  he  immediately  acquired  the  sebin  of  the  fee  as  against 
strangers ;  which  could  not  be,  if  he  were  only  a  disseisor  at  the  election  of 
the  party*    It  has  been  observed  before,  that  the  books  make  no  difference 
between  feoffments  made  by  persons  having  estates  of  fireehold,.and  feoffioents 
made  by  persons  having  estates  less  than  freehold.  Bractdn  expressly  mentions 
guardians,  tenants  for  years,  by  sufferance,  at  will,  by  disseisin,  or  intrusion, 
as  persons  whose  feoffinents  are  attended  with  the  effect  described  above. 
So  does  sif  Edward  Coke,  in  the  passage  cited  firom*the  second  Institute.    So 
Perkins>  sect.  222.    **  If  lessee  tor  years  enfeoff  a  stranger,  the  lessor  being 
^  upon  the  land,  yet  tlie  land  shall  pass  by  the  feoffment;  but  periuqps,  if  he 
**  continues  upon  the  land/  claiming  the  same  after  the  feoffinent,thiB  counter* 
"  vails  an  entry  for  a  forfeiture :  and  the  reason  why  it  passed  by  such  a 
**  feoffment,  is  because,  the  lessor  haii  nothing  to  dp,  to  meddle  with  the  pos- 
"  session  of  the  land  during  the  term.**    So  Dyer,  369.  b*    A  termor  for 
1,000  years  made  a  feoffinent,  by  the  words  dedif  concessit  et  feqffbxi*    It  was 
made  a  doubt,  whether  the  lands  passed  by  the  feoffment,  so  tnat  the  lessor 
might  enter  for  the  forfeiture ;  or  whether  the  term  passed  by  the  first  words. 
The  very  doubt  shows  that  it  was  taken  for  granted,  that  without  those  words 

the 
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the  freehold  wcnild  vest  in  the  feoflfee.  In  the  margin  of  that  caBe^  in  the  edition 
of  1 688,  it  k  said,  that  in  the  case  of  Read  and  Morpeth  v.  Enrington  (reported 
in  Cro.  Eliz.  3s  i .)  it  was  held,  that  the  lessee  for  years  might  make  a  femment, 
notwithstanding  die  presence  of  the  lessor ;  and  that  it  was  a  forfeiture  of  the 
lease ;  for  though  tlie  lessee  had  the  possession  and  might  dispose  of  it,  yet  the 
lessor  might  enter  for  the  forfeiture.  Thus,  in  the  case  of  Blundell  r.  Baugb, 
sir  William  Jones,  315.  the  judges  held,  that  when  tenant  at  will  makes  a  lease 
for  years  rendering  rent,  and  Uie  lessee  enters  and  pays  rent,  that  is  no  disseisin, 
hut  at  the  election  of  the  first  lessor ;  for,  say  tliey,  it  never  shall  be  a  disseisin, 
unless  there  be  the  claim  of  a  stranger  by  entry  to  have  the  freehold,  or  unless 
ibe  owner  of  the  land  waves  the  occupation  of  the  land,  or  brings  an  action,  or 
otherwise  declares  his  intention  that  he  takes  it  by  disseisin.  Here  the  two 
kinds  of  disseistn  are  contrasted  in  the  most  direct  and  positive  manner.  The 
judges  also,  in  the  case  of  Blundell  r.  Baugh,  cited  Matthew  Taylor's  case, 
34  Eh's.  C.  B.  Tenant  at  wiil,  or  for  years,  makes  a  feoffment  in  fee,  and  dies, 
his  wif^  brings  dower  against  the  feoffee,  who  pleaded  ne  unque  seme  que  dtyvoer  : 
but  the  whole  court  was  against  him ;  for  in  the  instant  the  fee  was  gained.  In 
Cro.  Jac*  615.  and  ant.  31.  b.  that  doctrine  is  controverted,  on  the  ground  that 
the  seisin  of  the  feoffor  was  but  momentary :  but  this  proves  the  position  at- 
tenmted  to  be  established  here ;  for  if  the  fecmment  in  this  case  only  gave  a  free- 
hold at  the  election  of  the  reversioner,  the  feoffor  had  no  seisin.  The  same  doc- 
trine seems  to  be  laid  down  very  expressly  by  lord  Hardwlcke,  2  Yes.  sen.  481 . 
Having  occasion  to  mention  a  fine  levied  by  tenant  at  will,  he  says,  ^*  If  they 
*^  meant  a  wrong  thereby,  they  must  have  taken  another  method ;  as  this  could 
**  not  work  a  disseisin  on  the  trustees,  and  turn  their  estate  to  a  right,  while 
*^  they  were  tenants  at  will  to  the  trustees.  Tliis  way  indeed  they  might 
^*  do  it,  according  to  the  distinction  taken  in  several  cases,  partieularly  in 
^*  Dormer  and  Parkhurst,  if  they  executed  a  feoffment  on  the  land ;  because 
**  it  is  a  feofficnent  on  livevy,  which  is  a  notoriety  to  the  trustees,  and  puts  it 
**  on  them  to  make  entry  to  avoid.''  In  the  same  manner,  3  Atk.  339.  his 
liffdsfafp'ssjrs,  *^  If  a  man  enters  on  my  tenant,  he  does  not  gain  sudi  a  pos* 
**  session  to  levy  a  fine  thereon,  unless  he  continues  in  possession :  for  a  wrong- 
**  doer  to  gain  a  possession  by  disseisin,  must  not  step  on  the  land,  and 
<<  withdraw  and  leave  the  rightful  ownef  in  possession,  which  would  be 
««  sufficient  to  gadn  a  seism  on  a  feofiment.  but  not  to  levy  a  fine/' — ^In  every 
stage  of  our  law,  the  most  modern  as  well  as  tlie  most  ancient,  the  peculiar 
operation  of  a  feoffment,  as  to  the  divesting  of  estates,  destruction  of  con- 
tingent remainders,  and  extinction  of  powers,  has  been  recognized.  Citations 
and  arguments  to  prove  the  point  before  us  might  be  easily  multiplied ;  but 
they  swl  be  concluded  here,  by  some  observations  upon  the  allowed  efiect  of 
a  fine  levied  by  a  tenant  for  years,  or  even  by  a  tenant  at  sufferance,  who  has 
previously  made  a  feoffinent.  No  point  of  our  law  is  more  clearly  settled,  than 
that,  unless  some  one  of  the  parties  to  a  fine  has  an  estate  of  freehold  in  the 
lands,  of  which  it  is  levied,  it  is  totally  void,  as  to  all  strangers,  and  may  be 
^oid^  at  any  time  by  the  plea,  quod  partes  finis  nihil  haJbuerunt  Now,  sup- 
posing a  tenant  for  years  to  make  a  feoffment,  and  the  feoffee  afterwards  to  levy 
a  fine,  it  is  clear  tl^t  the  fine  would  be  without  eflect,  unless  the  feoffment 
gave  him  an  estate  of  freehold.  In  thecaseof  Whaleyr.  Tancred,  1  Vent  241. 
sir  Thomas  Raytnond,  (M9.  s  Lev.  53.  it  was  settled,  that  where  a  fine  is 
levied  in  this  manner,  the  fine  will  bar  the  lessor  at  the  end  of  ^ve  years,  afbr 
the  expiration  of  the  term.  Hiis  would  never  be  the  case  unless  the  feoffment 
had  previously  created  an'  estate  of  freehold. — In  the  case  of  Doe  v.  Prosser, 
Cowp.  01 7.  Icnrd  Mansfield  expressed  himself  as  follows :— *'  It  is  very  true  that 
^*  I  told  Uie  jury,  they  were  warranted  by  the  length  of  time  in  this  case,  to 
**  pr«sume  an  adneru  possession  and  ouster  by  one  of  the  tenants  in  common,  ot 
**  hm  comptamon ;  anal  continue  still  of  the  same  opinion.  Some  ambiguity 
**  stemtftD  lurve  arisen  from  the  term  **  actual  ouster**  as  if  it  meant  some  act 
<*  aeoonqpanied  hy  real  force,  and  as  if  a  turning  out  by  the  shoulders  were 

"  necessary. 
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*^  necessary.    But  that  is  not  so.     A  man  may  come  in  by  a  rightful  posses- 
*^  sion,  and  yet  hold  over  adversely  without  a  title.    If  he  does,  such  holding 
**  over  under  circumstances  will  be  equivalent  to  an  actual  ouster.  For  instance, 
**  length  of  possession  during  a  particular  estate,  as  a  term  of  one  thousand 
'*  years,  or  under  a  lease  for  lives,  as  long  as  die  lives  are  in  being,  gives  no 
**  title.    But  if  tenant  pur  autre  vie  hold  over  for  twenty  year&afber  tlie  dea^ 
**  of  cestuy  que  vie,  such  holding  over  will  in  ^ectment  be  a  complete  bar  to  the 
^<  remainder-man  or  reversioner ;  because  it  was  adverse  to  his  title.   So  in  the 
«  case  of  tenants  in  common :  the  possession  of  one  tenant  in  common,  eo  920- 
**  rnzW,  as  tenant  in  common,  can  never  bar  his  companion;  because  such  pos- 
^'  session  is  not  adverse  to  the  ri^ht  of  his  companion,  but  in  support  of  tneir 
*^  common  title ;  and  by  paying  mm  his  share,  he  acknowledges  hrni  co-tenant : 
<<  nor  indeed  is  a  refusal  to  pay  of  i^^e^sufficient,  tvitkout  denying  his  title. 
**  But  if  upon  demand  by  the  co-tenant  of  his  moie^,  the  other  denies  topay, 
*^  and  denies  histiile^  saying  he  claims  the  whole  and  will  not  pay,  and  continues 
*^  in  possession,  such  possession  is  adverse  and  ouster  enough."  By  the  adverse 
possession  mentioned  in  this'case,  his  lordship  never  could  mean  a  disseisin  at 
the  election  of  the  party.    What  is  tliere  to  distinguish  it  from  an  actual  dis- 
seisin ?*-Upon  the  whofe^  therefore,  it  is  submitted  to  the  learned  reader's  con- 
sideration, 1^^,  that,  as  feoffments  have  not  been  made  from  the  reign  of  Henry 
the  ad.  to  the  present  time,  with  any  other  solemnities  than  those  with  which 
they  are  made  at  present,  every  operation  and  efficacy  which  has  been  con- 
stant! v  and  uniformly  allowed  or  ascribed  to  them  by  the  courts  of  judicature, 
or  writers  of  authority  cotemporary  with  or  subsequent  to  that  monarch's  reign, 
down  to  the  present  time,  ought,  notwitl^standing  the  objection  that  they  are 
not  now  made  with  some  of  the  solemnities  with  which  they  are  said  to  have 
been  made  in  their  very  earliest  institution,  to  be  allowed  and  ascribed  to  them 
now :  2d/^,  that  by  the  passage  cited  from  Bracton,  and  the  other  authorities.' 
cited  or  referred  to  in  the  course  of  this  note,  it  appears,  that  the  disseisin  pro- 
duced by  feofiments  must  be  understood  to  be  an  actual  disseisin,  and  not  a 
disseisin  merely  at  the  election  of  the  party :  ^y^  that  in  many  of  diese  autho- 
rities it  is  most  m)re8sly  mentioned^  and  lliat  in  all  of  them' it  must  be  implied, 
thAt  however  slenaer,  bare,  or  tortious,  the  possession  of  the  feoffor  is,  his  feoff- 
ment necessarily  and  unavoidably  vests  the  freehold  in  the  feoffee,  till- the  dis- 
seisee by  entry  or  action  restores  his  possession :  ^My^  (to  aj^ply  this  abstruse 
and  antiquated  learning  to  the  present  subject  matter  of  business)  that  copy- 
holders, tenants  for  years,  by  elemt^  statute-merchant,  statute-staple,  at  will,  or 
by  sufferance,  are  ail  considered  to  have  the  possession  of  the  estate,  and  diat 
they  may  by  feoffinent -vest  an  actual  estate  of  freehold  in  the  feofifee :  Sthly^. 
that  a  fine  may  be  levied  of,  or  a  common  recovery  suffered  upon,  this  estate  of 
freehold :  ^tJdyy  diat  the  feoffment  so  executed,  the  fine  so  levied,  and  the  reco- 
very so  suffered,  are  immediately  good  against  every  person  except  the  right? 
ful  owner ;  and  'jthly^  that  in  process  of  time  they  become  gooa  against  the 
owner  himself.— To  ascertain  tne  exact  period  of  time  when  such  feoffinents^ 
finesr,  and  recoveries,  will  be  a  bar  to  the  rightful  owner,  would  be  too  great  an 
extension  of  this  note,  the  length  of  which  already  requires  an  apology. 

As  to  the  opinion  of  the  courts — That  the  feoffment  of  sir  Robert  Atkyns  was 
founded  in  fraud,  afid  was  therefore  void ;  it  is  to  be  observed,  that  however 
diAt  reasoning  applied  to  the  particular  case  before  the  court,  it  does  not  apply' 
to  tlie  genenu  question  discussed  in  thisnotei  which  presupposes  previous  pos- 
session in  the  feoffor,  free  from  every  circumstance  of  fraud ;  either  fair  and 
innocent,  or  acquired  by  the  open  and  notorious  circumstances  of  disseisin, 
abatement,  intrusion,  or  deforoement.  Sir  Robert  Atkyns  acquired  his  pos- 
session by  Uie  entry  made  by  him  under  the  verdict  obtained  by  hhn  in  1710. 
He  lost  it  hj  the  verdict  given  for  dame  Ann  Atkyns  in  1712.  It  may,  there- 
fore, be  said  (and  the  fact  really  was),  that  he  obtained  the  verdict  given  for 
him  in  1710,  and  consequently  the  possession  under  it,  by  a  pretended  tiUe. 
He  had  not  a  Ceut  or  innocent  possession,    He  did  not  acquire  his  possession 


330. b.]        Of  Discontinuance.    L.3.  C.  11.  Sect.6l2 


Sect.  612. 

J  LSO,  if  tenant  in  taih  grant  his  land  to  another  for  terme  of  the 

iifiofihe  said  tenant  in  taik,  and  deliver  to  him  seidn,  i^c.  and 

after  by  his  deed  hee  releaseth  to  the  tenant  and  to  his  hares  all  the 

right 


by  disfeitifly  intnuion,  abatement,  or  deforcement ;  it  did  not  d^cend  apon  him ; 
it  did  not  come  to  him  by  act  of  law ;  he  was  not  in  the  seisin  of  the  fee  by 
▼Irtue  of  any  gift  or  demise  from  the  freeholder :  he  obtained  his  possesuon  by 
&e  Judgment  of  a  court  of  law,  under  the  colour  of  a  pretended  title.  Thus, 
in  tae  language  of  the  law,  his  original  possession  was  founded  in  fraud,  prac- 
tioe,  and  stratagem*  And  to  use  an' expression  of  the  judges,  3  Rep.  1^-^ 
€*  the  common  law  does  so  abhor  fraud  and  covin,  that  all  acts,  as  well  judicial 
**  as  others^  which  of  theniseWes  are  just  and  lawful,  yet  being  mixed  with  firand 
^  wad  decdt,  are  in  judgment  of  law  wrongful  and  unlawfU." — From  the 
reports  of  the  case  of  Taylor  v.  Horde,  it  aiipears  that  lord  Mansfield  laid 
great  stress  on  the  resolution  of  die  judges  in  Fermor's  case.  In  this  case, 
Thomas  Smith  being  seised  in  fee  of  several  lands,  and  holding  others  by 
copy  of  court*roll,  and  others  for  a  term  of.  years,  and  others  at  will  (all  of 
them  lying  in  the  same  vill),  made  a  feoffinent  with  livery  of  all  those  held 
by  copy,  for  years,  and  at  wiU,  to  one  Chanpel],  for  life,  and  afterwards  levied 
a  fine.  The  question  was,  Whether  the  nne  was  a  bar  to  the  owners  of  the 
fee,  at  the  expiration  of  the  first  five  yean?  It  ameared  that  Smith  con- 
tinued in  possession  of  the  land,  and  pmd  the  rents.  See  3  Rep.  77.  s  Ander- 
son, 176.  Carv,  ao.  The  judges  were  of  opinion,  that  the  fei>ffinent  was 
fiauduleiit.  Upon  an  examination  of  the  diftreht  reports  of  the  case,  it  will  be 
found,  that  his  continuing  in  the  possession  of  the  land,  and  paying  rent  after  he 
made  the  feoffment,  were  the  chief  circumstances  which  inducdl  the  court  to 
consider  the  feoffinent  to  be  fraudulent.  The  same  may  be  observed  of  the 
case  of  White  v.  Bacon,  Saville,  1 36.  The  continuing  in  the  possession  of  die 
land  after  the  conveyance  has  always  been  considered  in  our  law  as  a  badge  of 
firaud.  Fermor's  case  therefore  only  proves,  that  if  a  tenant  for  years,  afier 
making  a  feoffinent,  continues  in  the  possession  of  the  land,  and  pays  rent  for 
it,  the  possession  acquired  by  him  under  the  feoffinent  is  fraudulent ;  and  there- 
fore a  nne,  and  every  other  act  which  derives  its  effect  from  that  possession,  is 
void.  But  Fermor's  case  does  not  apply  to  the  general  question,  of  the  opera- 
tion of  a  fine  levied  by  tenant  for  years,  who  has  previously  executed  a  feofiment, 
when  the  case  is  not  affected  by  circumstances  of  fraud.  The  case  mentioned 
before  in  this  note  of  Whaley  v.  Tancred  is  directly  in  point,  that  a  fine  so  levied 
by  lessee  for  years  is  a  bar  to  the  lessor  after  five  years  from  the  expiration  of 
the  lease.  And  with  respect  to  the  feoffor's  remaming  in  the  possession,  if  by 
the  deed  declaring  the  uses  of  the  fine  it  is  expressed  Uiat  the  fine  should  enure 
to  his  use,  the  possession  will  be  invested  in  him  by  the  statute  of  uses.— Tlie 
editor  begs  to  conclude  with  an  observation  of  lorid  Hardwicke  (2  Atk.  631.) 
which  seems  to  him  to  sanction,  in  some  measure,  the  general  reasoning  con- 
tained in  this  note  >^**  If  it  is  a  mere  lesal  title,  and  a  man  has  purchased  an 
**  estate  which  he  sees  himself  has  a  defect  upon  the  bee  of  the  aeeds,  yet  the 
/<  fine  will  be  a  bar,  and  not  afiect  him  with  nbtice  so  as  to  make  him  a  trustee 
*^  for  the  person  who  had  the  right,  because  this  would  be  carrying  it  much  too 
^*  far;  for  the  defect  upon  the  face  of  the  deeds  is  often  the  occasion  of  the 
<<  fine's  being  levied."  The  doctrine  contended  for  in  this  note  seems  to  the 
editor  to  receive  some  countenance  from  the  arguments  and  decision  in  Good- 
right  V.  Forrester,  8  East's  Reports,  55a.— [Note  285.] 
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r33l7|  ►*•  right  which  hee  hath  in  the  same  land ;  in  this  case  the  estate 
L  a.  J  ^^^  tenant  of  the  land  is  not  enlarged  by  force  of  such  release, 
for  that  when  the  tenant  had  the  estate  in  the  land  for  terme  of 
the  life  ^  the  tenant  in  taile,  hee  had  then  all  the  right  which  tenant  in 
taile  could  rightfully  grant  or  release  *  :  so  as  by  this  release  no  right 
passeth,  inasmuch  as  his  right  was  gone  before.  x 


Sect.  613-  (1  Sauna.  a6. 

3  Rep.  84.) 

yi  LSO,  if  tenant  in  taile  by  his  deed  grant  to  another  all  his  estate 
■^  which  hee  hath  in  the  tenements  to  him  entailed,  to  have  and  to  hold 
all  his  estate  to  the  other,  and  to  his  heires  for  ever,  and  deliver  to  him 
seisin  accordingly ;  in  this  case  the  terutnt  to  whom  the  alienation  was  made 
hath  no  other  estate  but  for  terme  of  the  life  of  tenant  in  taile.  And  so 
it  may  bee  well  proved  that  tenant  in  taile  cannot  grant  nor  alien,  nor 
make  any  rightjull  estate  of  freehold  to  another  person,  but  for  terme  of 
his  owne  life  only,  t^c.  (1) 

THE 

*  8^0.  added  in  L.  and  M.  and  Roh. 


(1)  The  livery,  in  this  case,  is  secundum  formam  chartce ;  and  therefore, 
according  to  sir  Edward  Coke's  doctrine,  ante  48.  a.  its  operation  and  effect 
are  restrained  to  the  quantity  and  quality  of  the  effectual  estate  contained  in 
the  deed.  Thus,  says  he,  if  a  man  makes  a  lease  for  years  by  de^,  and  delivers 
seisin  according  to  the  form  and  effect  of  the  deed,  yet  he  has  but  an  estate 
fbr  years,  and  Uie  livery  is  void.    The  expression  in  the  text,  tliat  tenant  in 
tail  cannot  grant,  or  ahen,  or  make  any  rightful  estate  of  freehold  to  another 
person,  but  for  the  term  of  his  own  life,  is  not  to  be  understood  literally, 
that  the  erantee  has  but  an  estate  lor  life,  and  that  his  estate;  is  ipso  facto  de- 
tarminea  by  the  death  of  the  tenant  in  tail :  all  that  is  meant  by  it  is,  that 
bis  estate  is  certain  and  indefeasible,  no  longer  than  the  life  of  the  tenant  in 
tail ;  for,  upon  the  death  of  the  tenant  in  tail,  it  is  defeasible  by  the'  issue, 
either  by  action,  or  by  entry  or  claim  on  the  land,  at  his  election.    Still  it  has 
a  continuance  till  it  is  so  defeated  by  the  issue.    In  note  1 ,  ante  336.  b.  it  has 
been  explained  upon  what  principle,  in  the  case  of  a  tenant  in  tail  conveying  by 
feoffment,  it  was  neld,  that  the  statute  de  donis  did  not  absolutely  nuuify  the 
alienation,  but  only  took  away  the  entry  of  the  issue,  and  reduced  him  to  his 
remedy  by  formedon.    Upon  similar  principles,  in  the  case  of  a  tenant  in  tail 
conveying  by  bargain  and  sale,  release,  covenant  to  stand  seised,  or  any  other 
mode  of  conveyance  operating  by-way  of  grant,  it  has  been  held,  that  the  sta- 
tute does  not  nullify  the  conveyance,  but  reduces  the  issue  in  tail  to  his  entry ; 
or,  if  he  prefers  it,  to  his  action,  to  avoid  it.  Thus,  the  grantee  hath  a  base  fee ; 
his  wife**i8  entitled  to  her  dower  during  the  continuance  of  the  fee ;  and  if  the 
grantee  commits  waste,  the  tenant  in  tail,  having  no  reversion,  has  no  riffht  of 
action  against  him.    3  Rep.  84.  b.     10  Rep.  96.    See  Machel  v.  Clarke, 
aSalk.619.  Farresley,  i8«   Com.  119.  2  Lord  Raym.  778.  Goodright  on  the 
demise  of  Tyrrell  v.  Mead  and  Shilson,  3  Burr.  12^3«    The  passage,  there- 
fore,  in  Littleton,  must  be  understood  in  this  qualified  sense,  otherwise  it  is  in- 
aiccurate.    This  was  observed  by  lord  chief  justice  Holt  in  the  case  of  Machel 
V.  Clarl^c^  and  by  lord  chief  justice  Hobart  m  the  case  of  Sheffield  v.  Ratcliff, 
Hob.  9ep.  338,  339«— [Note  286.] 
Vol.  It.  P  p 


331.a,331-b.]  Of  Discontinuance.  L.3.C-ll.Sect6l4i 

(Post.  34a.  b.     nPH  E  meaning  of  Littleton  in  both  the«e  caies,  in  this  and  ia 

3^*'*  the  Section  next  preceding  18,  that  having  regard  to  the  issue 

°^'  ^  3*  V      2||  iBiWe^  and  to  them  in  reversion  or  remainder,  tenant  in  taile 

cannot  lawfully  make  a  greater  estate  than  for  terme  of  his  life ; 

and  therefore  this  release  or  grant  is  no  discontinuance.    But  in 

regard  of  himselfe,  this  release  or  grant  leaveth  no  reversion  in 

13  n.  7. 10.  a.    him,  but  puts  the  same  in  abeiance,  so  as  after  this  release  or 

Brooke,  orant  maoe  he  shall  not  have  any  action  of  waste,  6cc. 

Bcleaae,  95. 

'^  Grant  to  another  att  his  estate.*'  Vid.  Sect.  6so.  Action  of 
waste,  &c.  there  is  implied  that  he  shall  not  enter  for  a  forfeiture, 
if  afler  the  release  or  grant  the  lessee  maketh  a  feoffinent  in  fee. 


Sect.  614. 

p^O  R  if  I  give  land  to  a  man  in  taile^  saving  the  reversion  to  my  selfe, 
and  after  the  tenant  in  taile  enfeo^eth  another  in  fee,  the  feoffee  hath 
no  rightfuU  estate  in  the  tenements  Jor  two  causes.  One  m,  for  that  by 
such  feoffment  my  reversion  is  discontinued,  the  which  is  a  wrong  and  not 
a  rigktfuU  act.  ,  Another  cause  is,  if  the  tenant  in .  taile  dieth^  and  his 
issue  bring  a  writ  of  {onnedon  against  the  feoffee,  the  writ  and  also  the 
declaration  ^11  say,  Ifc.  that  the  feoffee  by  wrong  him  deforces,  S^c. 
£rgo  if  he  deforceth  him  by  wrong,  he  hath  no  right  estate. 


(P.N.B.aii.b.) 


TJ  E  R  £  Littleton  i>roveth,  that  the  feofiee  of  tenant 

in  taile  hath  no  rightftdl  estate,  having  l^  respect  r^3  ]  7| 
to  two  persons ;  the  one  is  to  the  donor,  whose  reversion  I    k    J 
is  divested  and  displaced ;  and  the  other  to  the  issue  in 
taile,  who  is  driven  to  his  action  to  recover  his  right. 


[n]  Bract  li.  4.  "  ^^  Wrong  him  deforces**  [w]  Deforciare  is  a  word  of  art, 
fol.  938.  Flet.  and  cannot  be  expressed  by  any  other  word ;  for  it  signifieth,  to 
lib.  5.  cap.  11.    withhold  lands  or  tenements  from  the  right  owner ;  in  which  case 

either  the  entrie  of  the  right  owner  is  token  away,  or  the  defor- 
ceor holdeth  it  so  fast,  as  the  right  owner  is  driven  to  his  reall 
pracipe,  wherein  it  is  said,  unde  A.  eum  inputs  dtforeeat,  ox  the 
deforceor  so  disturbeth  the  right  owner,  as  he  cannot  enjoy  his 
Bract.  &  Flet  owne :  and  tlierefore  it  is  said.  Per  hoc  autem  oucd  dicitur  in  brevi 
ubi  lupra.'  ultima  prcesentationis  deforceanty  videtur  quibusdam  quhd  querens 

innuat  per  hoc  qubd  deforceans  sit  in  seisinay  sieut  in  brevi  de  recto, 
sed  reverb  non  est  ita,  sed  satis  deforceat  ctdpossessorem  uti  seisina 
non  permiserit  omninb  vel  miniU  commock  impediat  pngsewtandoi 
appellando,  impetrando,secundum  quod  dicitur  de  disseisitore,  sails* 
jacit  disseisinam,  qui  uti  non  permnt  possessor  em  vel  nmiils  com- 
mode licH  omninb  non  expeUat.  In  this  case  that  Littleton  putteth, 
the  discontinuee  being  in  by  wrong,  is  no  disseisor,  abator,  or  in- 
truder, but  a  deforceor;  and  hereof  commeth  Deforcement,  and 
M  Mir.  cap.  9.  ^""  ^^  antiquitie  describe  it:  [0]  Deforcement,  come  si  asarm 
•ect  95.  ^^^  en  auter  tenement  tant  comele  veray  seignior  est  a  I  market  y 

(5  Rep.  85.  ou  ailors,  et  retome,  et  ne  poet  aver  entre  eins  est  celuy  deforce  et 
9  Inft  35p.)       dehotue.    And  for  that  at  the  first  the  withholding  was  with  vio^ 

lence  and  force,  it  was  called  a  deforcement  of  die  lands  or  teae* 

meats; 


L.3.C.ll.S.6l4rl6,  Of  Disconti^UaDce;  [331.b:332-a. 

ments;  but  now  it  is  generally  extended  to  all  kinde  of  wrong- 
full  withholding  of  lands  or  tenements  from  the  right  owner. 
There  is  a  writ  called  a  qubd  ei  deforceat,  and  lieth  where  tenant 
in  tailO)  or  tenant  for  life,  loseth  by  default^  by  the  statute  he  We5tm.3.cap.4. 
shall  have  a  aubd  ei  defbrceat  against  the  recoveror,  and  yet  he 
commeth  in  oy  course  of  law  (i). 


Sect.  6 15. 

j^  LSO,  if  land  bee  let  to  a  man  for  terme  of  his  life,  the  remainder  to 
another  in  taile^  if  he  in  the  remainder,  will  grant  his  remainder  to 
another  in  fee  by  his  deed,  and  the  tenaunt  for  life  attorne,  this  is  no 
discontinuance  of  the  remainder  * . 


ra 


t^  Sect.  616. 


jd  LSO,  if  a  man  hath  a  rent  service  or  rent  charge  in  taile,  and  hee 
grant  the  sayd  rent  to  another  in  fee,  and  the  tenant  attorne,  f  this 
is  no  discontinuance,  ^c. 

Sect. 

*  Sfc.  added  in  L.  and  M.  and  Roh. '   t  4*0.  added  in  L.  and  M.  and  Roh. 


(1)  Sir  William  Blackstone,  in  his  account  of  a  deforcement,  3  Cora.  c.  10. 
observes,  that  it  is  nomen  genercUmmum ;  being  a  much  lareer  and  more  com- 
prehensive expression  than  any  of  the  former,  and  signifying  the  holding  ofj 
any  lands  or  tenements  to  which  another  person  has  a  right ;  so  that  it  indudes- 
as  well  an  abatement!  an  intrusion,  a  disseisin,  or  a  discontinuance,  as  any  other 
species  of  wrong, whatsoever,  whereby  he  that  hath  a  right  to  the  fre^old  is 
kept  out  of  possession.  But,  as  contradistinguished  from  the  former,  it  is  only 
such  a  detamer  of  the  freehold  from  him  that  hath  the  right  of  property,  but 
never  had  any  possession  under  that  rieht,  as  falls  within  none  of  those  injuries. 
A  deforcement  may  also  be  grounded  on  th^  non-performance  of  a  covenant 
real :  as  if  a  man  seised  of  lands  covenants  to  convey  them  to  another,  and. 
neglects  or  refuses  so  to  do,  but  continues  possession  agaiiist  him,  this  possession 
bemg  wrongful  is  a  deforcement.  And  nence,  in  levying  a  fine  of  lands,  the 
person  against  whom  the  fictitious  action  is  brought  upon  a  supposed  breach  of 
covenant,  is  called  a  deforceant.  Mons.  Hoiuird,  Atic^  Lots  des  Frangois^ 
torn.  1.  p.  654.  mentions,  that  Du  Cange  refers  to  the  laws  ci  Alfred  and  other 
kings  <n  EngUmd  precedent  to  the  Conquest,  for  an  explanation  of  the  word 
Derorcement;  but  that  he  ought  to  have  observed,  that  it  was  not  introduced 
into  the  Latin  translation  of  those  laws  till  afler  the  introduction  of  the  Norman 
customs  into  England;  that  deforce  is  an  old  French  word,  and  that^/^r^is 
taken  for  force  in  the  aStb  formula  of  Marculphus.^Note  386  *.] 


F  f  2 
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Sect.  617- 

jf  LSO,  if  a  man  bee  temtunt  in  talk  of  an  advowson  in  grot$e,  or  of 
"^  a  common  in  groseef  if  he  by  his  deea  will  graunt  the  advowson  or 
common  to  another  in  fee,  this  is  no  discontinuance  \for  in  such  cases  the 
grauntees  have  no  estate  but  for  terme  of  the  life  cf  tenant  in  taile  that 
made  the  grafit,  S^c. 

BiMtI.tio.8-*   "D  Y  the  cases  in  these  three  Sections  it  appeareth,  tibaft  if  a 
Ari^'^'  reoiabder  or  arentsenrice,  orarentcharge,  or  anadvow- 

Sur  c  ft  tec  17    ^^^^  ^'  ^  common,  or  anj^  other  inheritance  that  lieth  in  grants 
Ilfltlika.  c«!i6.  ^  mnted  by  tenant  in  taile,  it  is  no  disoontinuancey  as  fonnerlj 

g^o$L  335.)       hath  beene  said. 
)  6  ^  3-  58*       [p]  Note,  here  is  an  advowson  named  by  Littleton^  asa  thing 
*^  K  ^  ^b^'  ^^  ^^  ^°  grant,  and  passeth  not  by  lirerie  of  seisin* 
11H.6.  4.    5H.  7.  37.    i8fl.8.    a6  EL  Py.  393.  b. 


Sect.  618. 

j4  ND  note,  that  of  such  thirds  as  passe  by  way  of  grant,  by  deed  made 

in  the  countrie,  f  and  without  livery,  there  such  grant  maketh  no 

discontinuance,  as  in  the  cases  qforesayd,  %  and  in  ottSr  like  cases,  t^c. 

I  And  albeit  such  things  bee  grmnted  in  fee,  by  fine  levied  in  the  kis^^s 

court,  Ifc.  yet  this  maketh  not  a  discontinuance,  S^c. 

TJERE  is  the  generall  reason  yeelded  of  the  precedent  cases 

[4]6E.  3.56.  andthelike;  for  that  it  is  a  maxime  in  law,  that  a  grant  [<f] 

at  E.  3-  by  deed  of  such  things  as  doe  lie  in  grant,  and  not  in  fiverie  of 

^^^^^^  seisin,  do  worke  no  discontinuance  (1).     But  the  particular 

^^^'1^^  reason  is,  for  that  of  sudi  things  the  grant  of  tenant  in  talle 

mi  H.  7. 49.  worketh  no  wrong,  either  to  the  issue  in  taile,  or  to  him  in 

16  H.  7. 19.  reversion  or  remainder ;  for  nothing  doth  passe  but  onely  during 

*'^*     ^*'  ^  ^^®  ^  ^  tenant  in  taile,  which  is  lawfhll,  and  every  discon- 

ti  £.%ffi.  tinuance  worlreth  a  wrong,  as  hath  beene  said. 

tt  R.  t.  SbcQO.  56.        38  H.  8.  Dbcoo.  35.         Brooke.         19  E.  3.  Bre.  468. 
Fl.  Cool  435.      18  Att.  p.  t.  ' 

If 

t  and  taithout  livery  .there  --^Sfc*        %  ^^  t»— or,  L.  and  M.  and  Roh. 
where,  1h  and  M.  and  J&oh.  .  ||  And  not  iii  X«.  and  M.  or  Roh. 


*  (1)  Vni.  Thdt  nothing  vilhich  lies  in  grant  can  be  said  to  be  dsscontinued'-' 
The  term  discontiniiance  is  used  to  distinguidi  those  cases  where  the  party, 
whose  freehold  is  ousted,  can  restore  it  by  action  only,  from  those  In  whidi 
he  may  restore  it  by  entry.  Now,  things  which  lie  in  grant  cannot  either  be 
divested  or  restored  by  enlry.  The  owner,  therefore,  of  any  thing  which  lies 
in  gnmt,  has  in  no  ststge^  and  under  no  circumstances,  any  oUier  remedy  but 

by 


L.3.  C,  1 1.  Sect  618.    Of  Discontinuance.        [332.  b. 

[333T]      Wi  ^^  ^^  tenant  in  taile  of  a  rent  service^  Ac.  or  of  y]  33  e.  3. 
1^  J  a  reversion,  or  remainder  in  taile,  &c,  grant  the  same  Formed.  47. 
in  fee  with  warrantie,  and  leaveth  assets  in  fee  simple,  ^  ^  7*  >o. 
and  dieth,  this  is  neither  barre  nor  discontinuance  to  the  issue  in  ^"7 !!|',^. 
taile ;  but  he  may  distraine  for  the  rent  or  service,  or  enter  into  (3  Rep.  84, 85. 
the  land  after  the  decease  of  tenant  for  life.    But  if  the  issue  9  Rep.  51.  a.) 
bringeth  a  formedon  in  the  discender,  and  admit  himselfe  out  of 
possession,  then  he  shall  be  barred  by  the  warrantie  and  assets. 

Er]  Tenant  in  taile  of  a  rent  diBseisseth  the  tenant  of  the  land,  [r]  3  H.  7.  la. 
I  maketh  a  feoflment  in  fee  with  warrantie  and  dieth,  this  is  (.^o-  634-) 
no  discontinuance  of  the  rent,  but  the  issue  may  distreyne  for  the  /|  ]^^V, 
same ;  and  albeit  the  warrantie  extend  to  the  rent,  yet  by  the  rule  ^^^  gj.  £^^, 
cSUHleton  it  lieth  not  in  dbcontinuance :  and  where  the  thing  Seymour's  case. 
doth  lie  in  liverie,  as  lands  and  tenements,  yet  if  to  the  con-  10  Rep.  95.) 
veyance  of  the  freehold  or  inheritance  no  liverie  of  seisin  is  re- 
quisite, it  worketh  no  discontinuance.    \s\  As  if  tenant  in  taile  [i]  38  H.  8. 
exchange  lands,  &c.  or  if  the  king  being  tenant  in  taile,  grant  I'aten.  Br.  101. 
by  his  letters  patents  the  lands  in  fee,  there  is  no  discontinuance  f  !*  Com.  sas, 

'^^^"g"^  •  AJton  Wood's 


''  By  fmer    Of  a  thins  that  lieth  in  grant,  though  it  be  (Ant  351*  b.) 
granted  by  fine,  yet  it  worketh  no  discontinuance ;  and  this  is  f^j?*  3*  ^3- 
recuUirlytrue.  («Sid.66.) 

\i\  If  tenant  in  taile  make  a  lease  for  yeares  of  lands,  and  after  [1]  15  E.  4« 
levie  a  fine,  this  is  a  discontinuance ;  for  a  fine  is  a  feofirpent  of  tit  Disoonc.  go. 
recoffd,  and  the  fireehold  passeth.    But  if  tenant- in  taile  maketh  V^^*^' 
a  lease  for  his  owne  life,  and  after  levie  a  fine,  this  is  no  discon-  \  Roll.  Ilep. 
tinuance,  because  the  reversion  expectant  upon  a  state  of  free-  188.  1  Sidisg.) 
hold  which  lieth  onely  in  graat  passeth  thereby  (i). 

Sect. 


by  ac^on ;  consequently  the  distinction  in  question  can  never  be  applicable  to 
him.  It  is  true,  that  tne  books  often  mention  both  disseisins  and  discon- 
tinuances of  incorporeal  hereditaments;  but  these  disseisins  and  discontinuancei 
are  only  at  the  election  of  the  partjr,  for  the  purpose  of  availing  himself  of  the 
remedy  by  action. — Some  observations  on  disseisins  of  this  description  are 
inserted  in  note,  pase  330.  b, — [Note  387.] 

(1)  It  is  frequent^  said  in  our  law-books,  that  a  fine  has  no  operation  upon 
any  estate  or  interest,  which  is  not  previously  divested  or  turned  to  a  ri^t ; 
but  this  expression,  considered  strictly,  is  inaccurate.  By  turning  to  a  right, 
it  is  generally  meant,  that  the  person  whose  possession  is  usurped,  caunc^^ 
rtttore  it  by  entry ^  and  can  only  recover  it  by  action.  See  note  1,  ant.  339.  a. 
But  in  the  present  case,  the  expression,  turned  to  a  rig^t,  must  be  understood 
in  a  more  general  sense.  The  import  of  it  is,  that  the  parties  to  the  fine,  or 
some  of  them,  have  in  them  at  the  time  of  their  levying  tne  fine,  or  aojuire  bv 
it,  a  possession,  adverse  to,  and  inconsistent  with,  the  estate  or  right  intended 
to  be  barred ;  the  real  owner,  therefore,  at  the  time  of  levying  the  fin^  or  by 
its  operation,  is  disseised  of  his  possession,  but  the  right  still  remains  in  him. 
In  this  general  sense,  his  possession  may  be  said  to  be  turned  to  a  right ;  but 
this  right  may  be  such  as  enables  him  to  restore  his  possession  by  mere  entry^ 
without  his  resorting  to  an  action.  See  s  Atk.  631.  In  another  sense  it  is 
inaccarate,  as  it  seems  to  imply,  that  the  turning  to  a  right  is  produced  by  the 
operation  of  the  fine ;  Imt,  generally  speaking,  this  is  not  the  case.  Every 
disseisin,  intrusion,  or  abatement,  turns  Uie  estate  to  a  right,  in  the  sense  in 
which  that  expression  is  explained  before.  If  the  disseisor,  intruder,  or  abater, 
afterwards  leyies  a  finOi  it  operates  by  the  statute,  after  a  non-claim  of  five 

P  p  3  years, 


35^.b/333.a,]  Of  Discontmuaace.  I^X.lI.S.6l9-20. 


Sect.  619- 

[t  Tl/'O  TE,  if  I  give  land  io  another  in  taile,  aM  hee  ktteth  the  same 
^  ^  land  to  another  for  terme  ofyeares^  and  after  the  lessor  graunteth 
the  reversion  to  another  in  fee^  and  the  tenant  for  yeares  attome  to  the 
grantee,  mid  the  terme  eipireth  during  the  life  of  the  tenant  in  tayle,  by 
which  tlie  grauntee  enter,  and  afler  the  tenant  in  taile  hath  issue  aiid  die ; 
in  this  case  this  is  no  discontinuance,  notwithstanding  the  grant  be  executed 
in  the  life  of  the  tenant  in  taile,  for  that  at  the  time  of  the  lease  made  for 
yeares,  no  new  fee  simple  was  reserved  in  the  lessor,  but  the  reversion 
remained  to  him  in  taile,  as  it  was  before  the  lease  madeJ*^ 

*  'P HIS  is  added  to  Littleton,  and  not  in  the  originall,  and 
therefore  I  purposely  omit  it :  yet  is  the  case  good  in  law, 
because  neither  the  lease  for  yeares,  nor  the  grant  of  the  rever- 
sion, divesteth  any  estate. 


«•  Sect.  620.  rsSSl 

\'  'DVT  if  the  tenant  in  taile  make  a  lease  for  terme  of  the  life  of  the 
lessee,  Sfc.  in  this  case  the  tenant  in  tayle  hath  made  a  tiew  reversion 
of  the  fee  simple. in  him  (en  cest  case  le  tenant  en  le  tayle  ad ;{:  fait  un 
novel  reversion  de  ||  fee  simple  en  luy) ;  because  when  he  made  the  lease 
for  life,  Sfo^he  discontinued^  the  tayle,  Sfc^  by  force  of  the  same  leasee  and 
also  nee  discontinued  my  reversion,  c^c.  Ana  it  behoveth  that  the  reversion 
of  the  fee  simple  be  in  some  person  in  such  case:  and  it  cannot  be  in  me 
which  am  the  donor,  inasmuch  as  my  reversion  i$  discontinued  \  ergo,  the 
reversion  of  the  fee  ought  to  be  in  the  tenant  in  tayle,  who  discontinue 
rQ.y  reversion  by  lease,  8^c»    And  if  in  this  case  the  tenant  in  tayle  grant  by 

hs 

* 

t  Ncie, — also,  L.  and  M .  and  RoIl.  land  to  another  for  terme  of  life,  Sfc* 
— No  part    of  this    Section  within        %  en  added  in  L,  and  Af. 
crotchets  is  in  L.  and  M.  or  Roh.  ||  de— en,  L.  and  M. 

4.  In  L.  and  M.  and  MSS.  this  Sec-        §  the  tayle,  S^c.  by  force  of  the  same 

tion  begins  thus  :   If  I  give  land  to  lease,  and  also  hee  discontinued,  not  io 

another  in  tail,  and  he  letteth  the  same  L.  and  M.  or  Roh. 


years,  as  a  bar  to  the  right  of  the  person  whose  estate  is  disseised,  intruded 
upon,  or  abated.  But  its  operation  in  these  cases  is  merely  as  a  bar,  the 
ouster  of  the  possession  or  divesting  of  the  right  bebg  previously  efiected  by 
the  disseisin,  intrusion,  or  abatement.  In  some  cases,  however,  it  does  not 
operate  only  as  a  bar.  As  if  tenant  for  life  levies  a  fine,  it  is  a  forfeiture  of 
hjs  estate ;  and  if  the  reversioner  does  not  enter  within  five  years. afler  the  for- 
feiture, or.  at  the  farthest  within  five  years  afler  the  death  of  the  tenant  for  life, 
he  is  barred  of  his  remedy  to  recover.  Whaley  and  Tancred,  1  Ventris,  941.— 
[Note  u«8  J 


L.3-G.  11.  SecL620.  Of  Discontinuance.  [33S.a^3S3.b. 

his  deed  this  reversion  in  fee  to  another,  and  the  tenant  for  life  attome,  S^c. 
and  after  the  tenant  for  life  dieth,  living  the  tenant  in  iaile,  and  the  grantee 
of  the  reversion  enter,  S^c.  in  the  life  of  the  tenant  in  taile,  then  this  is  a 
discontinuance  in  fee  ;  and  if  after  the  tenant  in  tayle  dieth,  his  issue  may 
not  entery  but  is  put  to  his  vrrit  of  fonnedon.  And  the  cause  isjfor  that 
he  which  hath  the  grant  of  such  reversion  in  fee  simple^  hath  the  seisin  and 
execution  of  the  same  lams  or  tenements,  to  have  to  him  And  to  his  heires 
in  his  demesne  as  of  fee,  in  the  life  of  the  tenant  in  tayle, 

*  l^And  this  is  by  force  of  the  grant  of  the  said  tenant  in  tayle. 

"  pOR  ierme  qftheUfeof  the  lessee,  S^c^    Here  is  implied^ 

or  for  terme  of  another  man's  life  (i).  (i  HoU-  6d3*> 

**  A  nexo  reversion  of  the  fee  simple  J*    Which  must  be  under-   15  E.  4.  tit. 
stood  of  a  fee  simple  determinable  upon  the  life  of  the  lessee,  Discont.  30. 
which  our  author  here  calleth  a  fee  simple ;  for  if  the  lessee  dieth 
the  donee  is  tenant  in  taile  againe,  as  nee  was  before ;  and  that 
is  the  reason  that  if  in  that  case  hee  granteth  over  the  reversion 
and  dieth ;  and  afler  the  death  of  tenant  in  taile  the  lessee  dieth ;  (Cro.  Car.  156.) 
the  entry  of  the  issue  is  lawful!,  because  by  the  death  of  the 
lessee  the  discontinuance  is  determined ;  and  consequently  the 
grant  made  of  the  reversion  gained  upon  that  discontinuance  is 
void  also. 

If  tenant  in  taile  maketh  a  lease  for  three  lives  according  to 
the  statute  of  33  H.  S,  that  is  no  discontinuance  of  the  estate  a^H.S.cap.aS. 
taile  or  of  the  reversion,  because  it  is  authorised  by  act  of  par- 
liament, whereunto  every  man  in  judgement  of  law  is  partie. 

And  yet  in  some  cases  the  freehold  may  be  discontinued  and 
not  the  reversion.     [u\  As  if  the  husband  and  wife  make  a  lease  [«]  38  E.  3. 32. 
for  life  by  deed  (2)  of  the  wife's  land,  reserving  a  rent,  the  hus-   ^J  ^  *• 
band  dieth ;  this  was  a  discontinuance  at  the  common  law  for  ^^  ^  |'  ^ 
life;  and  yet  the  reversion  was  not  discontinued,  but 

[33371  I'CQ^&in^  ^n  the  wife.    Otherwise  it  is  t^  if  the  hus-  (8  Rep.  71) 
t^   J  band  had  made  the  lease  alone. 

'<  And  after  the  tenant Jbr  life  dieth^  Sfc'*  The  like  law  it  is  si  H.  6. 53. 
if  the  tenant  for  life  surrender  to  the  grantee,  or  if  the  grantee  15  B.  4.  tit. 
recover  in  an  action  of  waste,  or  enter  for  the  forfeiture.  Discont.  30. 

•*  Hath 

^  No  part  of  this  9r  of  the  following  Section  within  crotchets  is  in  L. 
and  M.  or  Roh. 


(1)  IX.  It  has  been  observed  before,  that  no  conveyance  by  tenant  in  tail 
can  operate  as  a  discontinuance,  unless  it  is  created  by  livery,  or  by  that 
which,  in  the  eye  of  the  law,  is  tantamount  to  it. — Littleton  now  proceeds  to 
lay  down,  that  to  make  a  discontinuance,  the  conveyance  must  be  of  such  an 
estate  as  in  its  original  creation  may^  by  possibility  ^  endure  beyond  the  life  of  the 
tenant  in  tail.  When  the  estate  so  created  is  at  an  end,  tne  discontinuance 
also  is  at  an  end. — [Note  289.] 

(2)  Nota,  a  proviso  on  32  Hen,  VIIL  that  the  lease  shaO  be  made  in  bath 
their  nameSy  ijohere  the  inheritance  is  in  the  wman.  And  see  Cro.  Car.  32. 
Smith  V.  Trender^  tohere  there  is  a  qtuere,  whether  it  ought  to  be  so  where  the 
inheritance  is  in  both. — Lord  Nott.  MSS. — [Note  290.] 

P»4 
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39  2^3^  *^HaikikeidnMmmdataitiom!'  JUdlKrekktobe 

DncMM. «.         that  wbeo  the  rercnioB  in  thk  cmt  m  rrrrtni  m  the 

H^%^  teasot  in  taile,  it  m eqnivaleat  m  j 

I^CMf*)'-  mentiafee^lbrthertatelbrlife 
3  0.4. 9. 

«R.9.DneaBL50     34Am.6.FL4-    38Am.6.p.6l    43A&&4S.    itE.3. 

91  H.  6.  $ft.      15  E.  4.  UL  0BcoadMsoor»  90.    Bfvofcc, 

4IL7. 17.    4iU.  7.  II. 

(*]  41  H.  6L  [»]  IT  tenant  in  taile  make  a  lease  for  life,  die 

^f  ^  fee,  this  is  ao  absc^ute  djscoiitinaaiioe»  alheit  the  ] 

not  executed  m  the  lifeortcoaot  in  taale,  becaoae  an  is  I 
and  passeth  bj  one  lire^.  And  so  note  adiienitie  1 
Kiant  oTa rerenioD,  anda  limitation  oTa  remainder.  B. 
in  taile  maketh  a  ^ft  in  taile  to  A.  and  after  B.  mkasrih  to  A» 
and  his  heires,  and  after  il.dieth  without  iarae;  theissoeofihe 
first  donee  maj  enter  i^kmi  the  coUaterdl heire,  became iLhad 
not  seisin  and  execution  of  the  revenioo  of  the  land  in  his  de- 
mesne as  of  fee,  as  Ii///!ftoa  here  qieaketh.  But  if  tenant  in 
taile  make  a  lease  lor  the  life  of  the  lessee,  and  after  rckaseth 
to  him  and  his  heiies,  this  is  an  absolute  disawtiniianoe;  bccauic 
the  fee  simple  is  executed  in  the  life  of  tenant  in  taile. 
[«1 04  C  1.  [y]  ^^  tenant  in  taile  of  a  mannor  whereunto  an  ndtowaoa  is 

QMKomdiL  appendant,  makethafeoffinent  infeebjdeed(aBitooghttobe) 
179.  Me.3.6,  of  one  acre  with  the  adroirson,  and  die  diurchbeoommeth  mid, 
>7  ^  3-  ^L.^  ^u^  ^  feoffiee  preaeat,  tenant  in  taile  dieth,  the  church  beoom- 
|3  £.^3^Quf«  ^^^^^  yrM\  the  issue  shall  not  present  untill  he  hath  re-continiied 
saAjTs,  the  acre.  But  if  the  feo&e  had  not  executed  the  same  bjrpie- 

60  £.  3.  06.  sentment,  then  the  issue  in  taile  should  have  presented.  And 
rjbit  098.  JO  was  it  at  the  common  law,  of  the  husband  seised  in  die  right 

X"^  V^:^'       of  W»  wife,  mutatii  mdandis, 
(I  VUJL  Abr.  63^    1  Rep.  7^) 

If  a  fine  be  levied  to  a  tenant  in  taile,  and  he  grantedi  and 
36  Am.  8.  rendreth  the  land  to  him  and  his  heires,  and  die  before  ezecn- 

4«£.3.«o.  tion,  this  is  no  discontinuance.  Odierwiseit  is,  if  ithadbeene 
]^^^^'  executed  in  the  life  of  tenant  in  tafle. 

(Sect.  601.^.)  If  tenant  in  taile  make  a  lease  for  life  of  the  lessee,  and  after 
SI  H.  6. 59, 53.  grant  the  reversion  with  warrantie,  and  dieth  before  execution, 
Braoke,  tit.  Uiis  is  no  discontinuance;  because  the  discontimiance  was  (as 
Y^?S^):  ^.  hath  beene  said)  but  for  life,  and  the  warrantie  cannot  enkive 
Iib.i.foL86.    the  same  (1). 

Lib.  10.  loL  96, 97.    (W.  Jones,  aio.    Cro.  Car.  156.) 

''  AndihU  u  by  force  of  the  grant  of  the  said  tenant  in  Ut^r 

r^l  15  ^  4-       HereuDon  Littleton  hhnselfe  is  of  the  same  opinion,  [*]  as  it  ap- 

vTsI'c?6  9    pesretJihewasinourbookes;  that  if  tenant  in  tafle  make  a  lease 

1  e    cf .  4  '    f^r  iif^^  ^  j  gf  3Q^  ^^  reversion  in  fee,  and  the  lessee  attome,  and 

that  grantee  granteth  it  over,  and  the  lessee  attome,  and  then 

the  lessee  for  life  dieth,  so  as  the  reversion  is  executed  in  the  life 

of 


'r> 


(1)  All  this  is  a  consequence  of  the  doctrine  laid  down  in  the  last  pase. 
If  the  remainder  or  reversion  is  created  at  the  same  time  as  the  particular 
estate,  it  necessarily  must  be  created  by  the  same  livery.  If  it  is  created  at  a 
subsequent  time,  then  to  continue  the  discontinuance  after  the  determination 
of  the  particular  estate,  the  reversion  or  remainder  must  be  executed  in  pos- 
session during  the  life  of  the  tenant  in  tafl.  The  entry  of  the  reversioner  or 
remainder-man  in  this  case  is  tantamount  to  a  second  livery«ii.[Note  891-] 


L.3.C.11.S.621-2.  Of  Discontinuance.   [333.b.334.a. 

of  tenant  in  taile,  yet  this  is  no  discontinuance,  but  that  after 
the  death  of  tenant  in  taile  the  issue  may  enter ;  because  (as 
Littleton  here  saith)  he  is  not  in  of  the  grant  of  the  tenant  in 
taile,  but  of  his  grantee. 

If  at  this  day  tenant  in  taile  make  a  lease  for  life,  and  after  by 
deed  indented  and  inrolled  according  to  the  statute  he  bargaineth 
and  selleth  the  reversion  to  another  in  fee,  and  the  lessee  dieth, 
so  as  the  reversion  is  executed  in  the  life  of  tenant  in  taile ; 
albeit  the  bargainee  is  not  in  the  per  by  the  tenant  in  taile,  yet 
inasmuch  as  hie  daimeth  the  rerersion  immediately  from  hun, 
which  is  executed  in  his  lifetime,  this  is  a  discontinuance.  And 
so  it  is,  and  for  the  same  cause,  if  tenant  in  taile  had  granted  the 
reversion  to  the  use  of  another  and  his  heires.  If  tenant  in  taile 
uaketh  a  lease  for  life,  and  after  disseiseth  the  lessee  for  life,  and 
maketh  a  feoffinent  in  fee,  the  lessee  dieth,  and  then  tenant  in  ' 

taile  dieth ;  albeit  the  fee  be  executed,  yet  for  that  the  fee  was 
not  executed  by  lawfull  meanes,  (as  in  all  the  cases  o£ Littleton 
it  appeareth  it  ought  to  be)  it  is  no  discontinuance. 


ra 


«-  Sect.  621.  Eiffiik, 


TN  the  same  fnanner  shall  it  be,  if  in  the  case  aforesaid  the  tenant  for 
,    terme  of  life  after  the  altornement  to  the  grantee  had  aliened  in  fee, 
and  the  grantee  had  entred  by  forfeiture  of  his  estate,  and  after  the  tenant 
in  tayle  had  died,  this  is  a  discontinuance,  caus&  qu4  supril.] 

'pHIS  is  added  in  this  place,  but  in  the  originall'it  commeth  ti  B. 6. 59, 59. 

■■•     m  after  in  this  Chapter  ♦.  iS^'  t  •-. 

'  Puoont.  30. 


Sect.  622.  ^^■^'^' 

Cro.Ctf.  156.) 

T>VTin  this  case,  if  tenant  in  taile  that  grants  the  reversion,  S^c.  dieth, 
'^  living  the  tenant  for  life,  and  after  the  tenant  for  life  dieth,  and  after 
hee  to  whom  the  reversion  was  granted  enter,  Ifc.  then  thts  is  no  discontinue 
ance,  but  that  the  issue  of  the  tenant  in  tayU  may  well  enter  upon  the 

frantee  of  the  reversion;  because  the  reversion  which  the  grantee  had, 
c,  was  not  executed,  S^c.  in  the  life  of  the  tenant  in  taile,  S^c.    And 
so  there  is  a  great  dioersitie  when  tenant  in  tayle  maketh  a  lease  for 
yeares,  and  where  he  maketh  a  lease  for  life ;  for  in  the  one  case  Aee  . 
hath  a  reversion  in  tayle,  and  in  the  other  case  hee  hath  a  reversion  in 


*  But  it  does  not  appear  in  thiA  Chapter  in  L.  and  M.  or  Roh.  nor  in  MSS. 
(1)  See  the, note  on  the  following  Section. 
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OF  dub  ■uBiiiitf  Inthbeene  nid  bcfrre^  md  m  «f 


itAi^6.  Like  law  WW  at  the 

31  a  6.53.        in  right  flfhit  wife,  wutUdu  wnfamia. 


pt*D 


Sect  623. 


JpOR  if  land  bet  pven  to  a  man  and  to  his  harts  maks  of  his  botfy 
-^  engtndrtdf  who  hath  ismt  two  sonmts,  and  the  tldesi  somne  hath  iatrnt 
a  datghttr  and  ditih,*  and  the  tenant  in  tatfk  makeih  a  kastfar  ytares 
and  £t,  now  the  reversion  deseendeth  to  the  younger  sonne,  jfiSr  timi  the 
reversion  was  bmt  in  the  taile,  and  the  youngest  sonne  is  hare  male,  5rr. 
Bui  if  the  tenant  had  made  a  lease  for  life,  t^c.  and  after  died,  mow  the 
reversion  deseendeth  to  the  daughter  of  the  elder  brother ,  for  thai  the 
reversion  is  in  the  fee  simple^  ana  the  daughter  is  hare  generally  tfc.  (1) 

This  if  efident  also,  and  needeth  no  explanatioo. 


Sect.  624. 

AhSOf  if  a  man  be  seised  in  taile  inlands  devisable  by  testament, 
'^  tfc.  and  hee  deviseth  this  to  another  in  fee,  and  dieth,  and  the  other 
enter,  tfc.  this  is  no  discontinuance,  for  that  no  discontinuance  was  niade  in 
the  life  of  the  tenant  in  taile,  Sfc. 

pE.  4.  St.         nPHI  S  it  manifest,  and  needeth  no  explanation :  only  this  is 
vii^  a'v^  n  to  be  observed,  that  no  discontiniiance  can  be  made  bj 

i^Ou%t    tenant  in  taile,  but  such  as  is  made  and  taketh  e&ct  in  his  life- 
iBolLAbr.633.)  time,  which  is  here  implied  in  the  f4>c. J 

Sect.  625. 

j4LS0,  if  land  be  given  in  taile,  saving  the  reversion  to  the  donor, 
"^  and  after  the  tenant  in  taile  by  his  deed  enfeoffs  the  donor,  to  have 
and  to  hold  to  him  and  to  his  heires  for  ever,  and  deliver  to  him  sdsin 

accordingly, 

*  and  the  tenant  in  ta^le  maketh  a  lease  for  yeares  and  die,  not  in  L.  and 
M.  or  Rob. 

(1)  The  estate  of  the  lessee  for  years  not  being  created  by  liTery,  does  not 
displace  the  possession,  and  consequently  does  not  disturb  the  descent  of  the 
ii^eritance  upon  the  issues  inheritaole  to  the  estate.  It  is  otherwise  where  the 
lease  is  for  life.  Thatiscieatedby  livery,  and  therefore  displaces  die  posses- 
sion, and  gives  the  tenant  in  tail  a  tortious  estate  in  fee  simple,  in  reversion 
immediately  expectant  upon  the  life  estate  qHm  donee ; — that  reversion  must 
therefore  descend  on  the  daughter  i^  heu*  general.— [Note  993.]  ' 


L.3.C.11.S.625-    Of  Discontinuance.    [334.b.3S5.a. 

accordir^ly,  S^c.  this  is  no  discontinuance,  because  none  can  discontinue  the 
estate  taite,  unlesse  he  discontinueth  the  reversion  of*  him  who  hath  the 
reversion,  IS^c,  or  remainder,  if  any  hath  the  remaittder,  S^c.  And  inas' 
much  as  by  such  feoffment  mad^  to  the  donor  (the  reversion  then  being  in 
him)  his  reversion  was  not  discontinued  nor  altred,  Sfc.  this  feoffment  ts  no 
discontinuance,  S^c. 

A  ND  of  this  opinion  is  Littleton  [a]  in  our  bookes,  and  saith  H  9£.4-34*b. 
that  so  it  was  adjudged. 

"  Ertfeoffe  the  donor f  Sfc.'*  This  must  be  understood  Lib.  i.  fol.  140. 

[i3357|  ^^^^  ^^  reversion  of  the  donor  is  immediately  W^  ex-  ^  Chudlye's 
J  pectant  upon  the  estate  of  the  donee;  [6]  for  if  a  man  /^*^u.Abr. 
make  a  gift  in  taile  the  remainder  in  taile,  reserving  6^.) 
the  reversion  to  himselfe :  in  this  case  if  the  donee  enfeoffe  the  [&]  41  Ass.  a. 
donor,  this  is  a  discontinuance,  because  there  is  a  meane  estate ;  4^  ^  3*  &. 
and  so  doth  Littleton  here  put  his  case  of  a  reversion  immediately  ^)^^'»^^\^ 
expectant  upon  the  gift  in  taile.     Also  it  is  to  be  intended  of  a  38H.8.I)ier  la. 
feoffioaeni  made  to  the  donor  solely  or  onlyi  for  if  the  donee  en- 
feoffe the  donor  and  a  stranger,  this  is  a  discontinuance  of  the 
whole  land. 

But  if  tenant  for  life  make  a  lease  for  his  owne  life  to  the  (^ittcp-^^.b. 
lessor,  the  remainder  to  the  lessor  and  anestranger  in  fee :  in  this  ^^'  ^^'^ 
case,  forasmuch  as  the  limitation  of  the  fee  should  worke  the 
wrong,  it  enureth  to  the  lessor  as  a  surrender  for  the  one  moytie, 
and  a  forfeiture  as  to  the  remainder  of  the  stranger;  for  he  (Dje^  is.b.) 
cannot  give  to  the  lessor  that  which  he  had  before,  as  our  author 
here  saith ;  and  as  to  the  remainder  to  the  stranger,  it  is  a  for- 
feiture for  his  moytie,  and  when  the  lessor  entreth,  he  shall  take 
the  benefit  of  it.    But  if  two  jojrntenants  be,  and  one  of  them  (Ant  169.8. 
enfeofie  his  companion  and  a  stranger,  and  make  livery  to  the  i^^***  ^^^' 
stranger ;  this  shall  vest  only  in  the  stranger,  because  the  livery  jj^.  8a?403. 
cannot  enure  to  his  companion.  1  jt^p.  100.  b. 

4  Leo.  33.) 

**None  can  disconiintie  the  estate  taile,  unlesse  he  discontinueth  40  Aas.  36. 
the  reversion,  S^c,  or  remainder,  Spc**    And  therefore  for  this  si  Ass. 36. 
cause,  if  the  revernon  or  remainder  be  in  the  king,  the  tenant  in  l,®^^*  ^' 
taile  cannot  discontinue  the  estate  taile.    [cl  But  tenant  in  taile,  p^  com.  1^  ** 
the  reversion  in  the  king,  might  have  barrea  the  estate  taile  by  [^j  33  h.^ 
acommon  recovery,  untillthe  statute  of  34  H.  8.  ca  20.  which  tit.Taile/Br. 41. 
restraineth  such  a  tenant  in  taile ;  but  that  common  recovery  ^-  Com.  ubi 
neither  barred  nor  discontinued  the  king's  reversion  (1).  '°P'^ 

Note,  the  reversion  may  be  revested,  and  yet  the  discontinu- 
atioe  remaine.    [(i]  As  if  a  feme  covert  be  tenant  for  life,  and  [<f|ft7Ass.p.6(0w 
the  husband  make  a  feoffinent  m  fee,  and  the  lessor  enter  for  the  ^9  ^  43- 
forfeiture;  here  is  the  reversion  revested,  and  yet  the  discon-  JJ^  \\' 
tbuanee  remained  at  the  common  law.  18  £.  3. 45'. 

(Ant  333.  b.    Post  336.) 

Sect. 


(1)  See  Stone  v.  Newman,  3  Cro.  427. 


335.  a.]        Of  Disccmtiiiuance.    L.  3.  C.  1 1 .  Sect  Gi&. 


<4J5^Ahr-  Sect.  6%6. 

TN  the  utme  marmer  it  it,  where  lands  are  given  to  a  man  in  taile,  the 
remainder  to  another  in  fee,  and  the  tenant  in  taik  enfeoj^fe  him  that 
is  in  the  remainder,  to  have  atid  to  hold  to  him  and  to  his  heires\  this  is 
no  discontinuance,  csLUsk  qu&  supra  (2). 

''  ^HE  remainder  to  another. '*  Here  it  appeareth  that  (as  hath 
beene  aaid  in  case  of  a  reverrion)  the  remainder  must  be 


ininiediatelj  expectant  upon  the  estate  taile. 

Sect* 


mimi^mm^mmmmmm^mf^^mmami^mmmmm^mimmi^mmi^mmmimm'^^' 


(3)  X.  As  to  discontinuances  made  tOt  or  with  the  concurrence  qf^  the  remainder" 
mam  or  reversioner: — The  feoffment  of  tenant  in  tail  to  the  immediate  remainder- 
man  or  rerertioner  in  fee,  has  the  operation  of  a  surrender.  In  this  light  it 
cannot  be  considered  to  pass  a  greater  estate  than  the  grantor  may  laimllj 
convey :  it  does  not,  therefore,  work  a  discontinuance.  But  if  it  is  made  to  a 
straager,  the  mere  concurrence  of  the  remainder'man  or  reversioner  does  not  pre> 
vent  the  discontinuance,  either  with  respect  to  the  issues  in  tail,  or  his  own 
remainder  or  rerersion,  even  though  the  tenant  in  tail  die  without  having  issue. 
Thus,  in  Baker  v.  Hacking,  3  Cro.  387. 405.  J.  C  beins  tenant  in  tail,  with  the 
immediata  reversion  in  fee  to  R.  C.  both  of  them  joined  in  a  feoffinent  to  A,  for 
life.  R.  C.  made  his  will  and  died;  and  then  J,  C.  died  without  issue.  It  was 
admitted,  that  if  it  were  a  discontinuance  of  the  reversion,  the  devisor,  not  being 
seised,  had  no  power  to  devise.  Sir  Geo.  Croke  was  of  opinion,  that  as  there 
was  no  issue  01  the  tenant  in  tail,  his  feoffment  was  no  discontinuance  of  the 
reversion :  he  considered  it  as  the  lease  of  the  tenant  in  tail  during  his  life,  and 
afterwards,  the  lease  of  the  reversioner;  and  that  the  reversioner's  joining 
showed  it  was  not  the  intention  of  the  puties  to  displace  his  estate.  But  the 
three  other  judges  held  it  to  be  a  discontinuance,  on  the  ground  that  the  elfect 
of  a  discontmuance  is  immediate,  and  does  not  depend  on  the  tenant  in  tail  hav- 
ing or  not  having  issue.-^They  were  also  of  opmion,  that  if  the  rervenion  in 
fee,  instead  of  being  in  a  stran^r,  had  becsi  in  the  tenant  in  tail  himself,  the 
feoffinent  would  have  been  a  discontinuance,  as  well  of  his  own  reversion  as  of 
the  estate  of  the  issue  in  tail. — But  where  die  tenant  for  life  and  reversioner 
join  in  the  conveyance,  each  of  them  is  considered  to  pass  his  own  estate :  the 
tenant  for  life,  the  freehold;  the  reversioner,  ^e  inhentance.  Hence  if  tenant 
for  life,  remainder  in  tail,  remainder  in  fee,  join  in  a  fine,  it  is  no  discontinuance 
to  the  remainder-man  in  fee.  This  was  resolved  in  Peck  v.  ChanneD,  1  Cro. 
827, 838.  on  the  ground,  that  none  shall  make  a  discontinuance  but  he  w^ 
is  seised  of  an  estate  tail  in  posseBsion.--[Note  S93.] 


L.3.C.ll.S.627-8-9-30.OfDi8Continuance.[335.b5a6.a. 


r335n  ta-  Sect.  627. 


ydLSO,  if  an  abbot  hath  a  reuertkm,  or  a  rent  service,  or  a  ren 
charge,  and  he  will  grant  *  this  reversion,  or  rent  service,  or  ren 


rent 

charge,  to  another  in  fee,  and  the  tenant  attome,  S^c.  this  is  no  dis^ 
continuance. 


Of  inheritances  that  lie  in  grant,  sufficient  hath  beene  said 
before. 


Sect.  628. 

Tti  the  same  manner  where  an  abbot  is  seised  of  an  advowson,  or  of  such 
thinp  which  passe  by  way  of  grant  without  Sverie  of  seisin,  t^c. 


TJERE  it  aopeareth  (as  hath  beene  said)  that  an  advowson 
doth  not  ue  in  liverie,  but  in  grant. 


Sect.  629.  (Ant.«34.t.) 

j^  LSO,if  tenant  in  tayle  letteth  his  land  to  another  for  Sfe,  and  qfier 
hegranteth  in  fee  the  reversion  to  another,  and  the  tenant  attome,  and 
after  the  tenant  for  life  alien  in  fee,  and  the  grauntee  of  the  reversion 
enter,  Sfc.  in  the  life  of  the  tenant  in  taile,  and  after  the  tenant  in  taile 
dieth,  his  issue  shaU  not  enter,  but  is  put  to  his  writ  Q/*formedon|  because 
the  reversion  in  fee  simple  which  the  p^auntor  (A)  haaby  the  ^aunt  of  the 
tenant  in  tayle,  was  executed  in  the  life  of  the  same  tenant  in  tayk,  and 
therefore  it  u  a  discontinuance  in  fee,  6^c. 

Of  this  sufficient  hath  beene  said  before. 


psen  «•  Sect  630.  ^^»  Abr. 

A^T^  ffote,  that  some  make  discontinuances  for  terme  of  life.  As  if 
^  tenant  in  tayle  make  a  lease  fcir  life,  saving  the  reversum  to  him 
as  long  as  the  reversion  is  to  the  tenamt  in  tayle,  or.  to  his  heires ;  this  is 

no 

*  this  reversion,  or  rent  service^  or  rent  chargS'-'One  qfihem,  L«  and  M.  and 
Boh.  but  as  above  in  MSS. 

tCMiKtelifiiittefrvMlM'.    SicMr.JSlw'f  Artr.  p.  113. 


5S6.a.d36.b.]  Of  DbesBlianaiice  L^.C.ll.S.631-2. 

no  duamtimumee  tmt  during  the  life  oftemamtfor  lift^  5rr.  And  if  such 
iemad  m  imk  gneth  the  iand$  to  another  in  tayle,  savimg  the  reversion, 
timm  thm  i$  d  ditamtinuance  durimg  the  $eeomd  tayk,  Sfc. 

'P  H I S  b  maiii&rt,  and  hath  beene  liandled  bef^ 

no  explanatioD ;  onel j  th»  k  to  be  obaerved,  where  LUiic^ 
ten  pattedi  hereafter  cases  of  discontmuancei  by  &o&ment»&c. 
he  hath  a  double  entendment.  First,  bj  fieoffionent,  or  by  any 
other  coDTey ance  which  may  make  a  disciwitinwanre.  Secondly  » 
fSrc.J  in^lieth  a  discootinuance  by  a  gift  in  taile,  or  a  lease  for 
life,  he. 


Sect.  631. 

JiVT  where  the  tenant  in  tayle  maketh  a  lease  for  yeares  or  for  life, 
the  remainder  to  another  tn  fee,  and  delivereth  uverie  efmain  ae^ 
cordinglu^  this  is  a  discontinuance  in  fee,  for  that  the  fee  simple  paneth  hf 
force  ofthe  liverie  of  seisin,  Sfc. 

This  is  evident  also,  and  hereof  suiBcient  hath  beene  spoken 
before. 


Sect.  632. 

j^  ND  it  is  to  be  understood,  that  some  such  discontinuances  are  made 

upon  condition,  Ifc.  and  for  that  the  conditions  be  broken^  tfc.  or 

for  other  causes,  according  to  the  course  of  law,  such  estates  are  defeated, 

then  are  the  discontinuances  defeated,  and  shall  not  by  force  of  them 

take  any  man  from  his  entrie,  S^c.    *  As  if  the  husband  be  seised  of 

certaine  land  in  right  of  his  wife,  and  maketh  a  feoffement  in  fee  upon 

condition,  and  dyeth,  ij  the  hetre  after  enter  upon  the  feoffee  for  the 

condition  broken,  the  entrie  of  the  wife  was  congeable  upon  the  heire, 

for  that  by  the  entry  of  the  heire  the  discontinuance  is  defeated,  as  is 

adjudged, 

"T)ISCONTINUANCES  made  upon  conddion,  ^r   Here 
>         is  to  be  understood  a  diversitie  betweene  a  condition  in 
deed,  whereof  Littleton  here  speaketh,  and  a  condition  in  law^ 
(Ant  335.  a.)    wheieof  somewhat  hath  beene  said  beforein  this  chwter, 

ts*  viz.  where  the  feme  is  tenant  for  life,  and  the  hus-  r3367| 
band  maketh  a  feofenent  in  fee)  and  the  lessor  entreth  {_  ^  J 
for  the  condition  in  law. 

^  The  conditions  he  broken,  fy:!*    Here  b  implied,  or  any 
cause  given  either  by  dnabilitie  of  the  feoflfees,  or  by  any  con- 
dition 

*  The  remaining  part  of  the  above  the  case  of  the  grandfitther,  fittfaer,  and 
Section  is  not  in  X.  and  M.  or  Rob.  son,  Sect.  637,  is  here  insertedy  with 
nor  in  Pynson,  or  MSS.    But  in  all,    some  bmall  variation. 


L.3.C.Il.Sect.633.  Of  Discontinuance.  [3S6.b.337.a- 

^'tion  performed  on  the  part  of  the  feoAv,  or  othenroe>  whereby 
the  state  is  in  any  sort  avoided. 

*'  As  if  the  husband  be  sdsedofceriaine  land  in  right  of  his  mi^f  (s  Rep.  59.) 
S^c."  Here  it  appeareth,  Uiat  for  the  condition  broken,  the  heire 
of  the  husband  may  enter ;  for  albeit  no  right  descend  from  the 
husband  to  his  heire,  yet  the  title  of  entry  by  force  of  the  con^ 
dition  which  the  husband  created  upon  the  feoffement,  and  re-  4  H.  6.  s. 
served  to  him  and  his  heires,  doth  descend  to  his  heire :  and  ^?'1'J\^' 
LUileton  saith  truly,  that  so  it  hath  been  adjudged.  Ji  WhitUug^ 

ham's  caae. 

**  Upon  the  heire"    Nota^  when  the  heire  in  this  case  hath  (Ant.  19.  b. 
entred  for  the  condition  broken,  and  hath  avoided  the  feoffement^  4<'*  ^  ^mm.  a.) 
the  estate  of  the  heire  vanisheUi  away,  and  presently  the  estate 
vesteth  in  the  feme  or  her  heires,  without  any  entry  or  daime 
by  her  or  them ;  for  the  heire  entreth  in  respect  of  tlie  condition, 
upon  the  reall  contract,  and  not  of  any  rights  as  hath  beene  said ; 
and  if  the  husband  himseUe  had  re-entred,  the  state  had  vested 
in  his  wife:  and. therefore  where  Liif^^onand  our  bookes  say,  vHiittinriiaiii's 
^at  the  wife  shall  enter  upon  the  heu^,  the  meaning  is,  that  case,  ubfsupn. 
after  the  entry  of  the  beite  die  may  re-enter. 


Sect.  633. 


ALSOy  if  a  woman  inheritrix  hath  a  husband  who  is  within  age,  and 
hee  being  within  age  maketh  a  feoffematt  of  the  tenements  of  his 
wife  in  fee,  and  dieth,  it  hath  beene  a  question,  if  the  wife  may  enter  or 
not,  Sfc.  And  it.  seemeth  to  some,  that  the  entne  of  the  wife  after  the 
death  of  her  husband,  is  congeable  in  this  case.  Por  when  her  husband 
made  such  feoffment,  Sfc.  he  might  well  enter,  notwithstanding  such  feoff- 
ment, Sfc.  during  the  coverture '^  and  he  could  not  enter  in  his  owne 
right,  but  in  the  ri^ht  of  his  wife :  ergo,  stich  right  as  hee  liad  to  enter  in 
the  right  of  his  wife,  ^c.  this  right  of  entrie  remayneth  to  the  wife  after 
his  decease* 

n^^  H  E  reason  here  rendred  b;^  Littleton  is,  for  that  the  husband  Whittingliam'i ' 
^   cannot  enter  in  his  owne  right,  but  in  the  right  of  his  wife ;  mm,  ubi  sopim. . 
and  llie  heire  of  the  husband  cannot  enter,  for  no  right  or  tide 
descends  unto  him,  and  the  wife  in  this  case  shall  take  benefit  of 
the  nonage  of  her  husband,  and  enter  into  the  land. 

If  an  infiemt  be  tenant  for  another  man's  life,  and  make  a  feoffe- 
ment in  fee,  and  cesty  que  xfie  &eidi,  theinfimthimselfeshal  not 

enter,  because  he  hath  no  right  at  all. 
rBSTT]       *=^  If  the  husband  within  age  take  to  wife  feme 
I         J  tenant  in  taile  aenerall,  and  the  husband  make  a  gift 
""  in  taile  and  dietti  within  age,  in  this  case  the  wife  may 

enter,  as  Littleton  here  holdeth,  or  the  heire  of  the  fausbmid  in 
respect  of  the  new  reversion  descended  unto  him  may  enter. 
But  if  the  heire  enter,  presently  thereupon  his  eMate  vanishedi.' 
If  tenant  in  taile  being  within  the  age  of  one  and  twenty  yeeres 
make  a  feoffinent  in  fee,  and  after  is  attainted  of  felony  and  dietfa, 
the  entry  of  the  issue  is  not  lawfull;  for  his  entry  is  not  law- 
ful! m  respect  of  his  estate  only,  but  of  his  blood  idso  which 

is 


S37.a.dS7*b.]  OfDiscondnuaiice.    L^.C.11.S. 634-5. 

if  comipled;  and  therefore  in  that  caie  he  if  driven  to  fail 
(8  Rep.  43.)      Jarmedon. 

14  S>  3*  ^-  If  husband  and  wife  be  both  within  age»  and  they  by  deed 
DiuBfiiit^im  >>'<^^^  jqyne  in  a  feoffinent  reeerving  a  rent,  the  hoflbmd 
atBtem,  0.  dieth,  the  wife  may  enter,  or  have  a  dwmfiat  infra  atatem.  But 

F.  N.  B.  i9t.     if  ifae  were  of  full  age,  she  shall  not  have  a  <fa«jiWtii^atfiateM» 

(>  RoU.  Abr.  £Mr  the  nonage  of  her  husband,  albeit  th^  be  but  one  penoa 
«34.)  in  la^. 


Sect.  634. 

j4ND  it  hath  beene  said,  that  if  two  Joyntenanis  being  within  age 
make  afet^ement  in  fee,  and  one  of  the  infants  die,  and  the  other 
mrmeth ;  in  as  much  as  both  the  infants  might  enter  joyntfy  in  their  Hves, 
this  right  accrueth  all  to  him  which  turvivethf  and  therefore  hee  that  skt- 
viveth  mav  enter  into  the  whole,  Sfc.  And  also  the  hare  of  the  husband 
which  made  the  feoffment  within  age  cannot  enter,  ifc.  because  no  rsEht 
descendeth  to  such  heire  in  the  case  aforesaid,  for  that  the  husband  nad 
never  any  thing  but  in  right  of  his  wife,  ^ftr. 

aiE.  3.60.  »<  TUf^  ^  ^^^^  *"^^  ^he  tvAofe,  Sfc."*  And  the  reason  hereof 
^ ^  av'^'  .    "  implied  in  this  (SfC.J  for  that  thejr  may  joyne  in  a  writ 

a%.  6?^  ^^  oi  right,  and  therefore  the  right  shall  sumve.    But  they  cannot 
igH.e.  6.        joyne  in  a  </tfm/ia^in/ra<r^a/€i^,  because  the  nonage  of 
99  H.  6. 43.      the  one  is  not  the  k^  nonage  of  the  other.    In  Uiis  F^STTI 
94  H.  6. 31.       case,  if  one  joyntenant  had  made  a  feoffinent  in  fee  and  I     k    *J 
SMoftUsui     died,thcright8houldnothaTe8urvived,forthejoynture  ' 

the  Chapter  of  ^^^^  severed  for  a  time.  If  two  joyntenants  be,  and  the  one  is 
JojiiteDents(A)  of  full  age,  and  the  other  widiin  a^,  and  both  they  make  a  feoff- 
(8  Hq>.  Whit-  ment  in  fee,  and  he  of  full  age  dieth,  the  in&nt  shall  enter,  or 
^gfaun'icue.)  hate  a  dumjuit  infra  tetatem  but  for  the  moitie. 


K®.;Tn*-  Sect.  635. 

0  Rep.  3.    9  Rep.  84.  b.    8  Rep.  4a.} 

j^  ND  also  when  an  infant  makes  a  feoffment  being  within  age,  this  shall 
neither  grieve  nor  hurt  him,  but  that  hee  may  well  enter,  Sfc.for  it 
should  be  against  reason  that  such  feoffment  made  by  him  that  was  not 
able  to  make  such  a  feoffment  shalt  grieve  or  hurt  another,  to  take  them 
from  their  entry,  i^c.  And  for  these  reasons  it  seemeth  to  some,  that  after 
the  death  of  such  husband  so  being  within  age  at  the  time  of  the  feoff" 
ment,  Sfc.  that  his  wife  may  well  enter,  Sfc. 


Bract. 
Britt 

Fleta, 


ufol.14.      *fnUT  that  hemaytoell  enter,  Spc.''  Here  is  implied,  that  he 
J*  f^:  *••  ■•     "^  might  enter  either  within  age,  or  at  any  time  after  full  age, 
(^t35ab.^   and  likewise  after  hisdeathhisheire  may  enter.  Metiorememm 
380.  b.)  conditionemfacere  potest  minor  deteriorem  ncfuajuam^ 

.    -  Nota, 

(A)  Fid.  ante  188.  a.  ^  note  4  there. 
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« 

Noia^  A  qpeciall  hdre  thall  take  advantage  of  the  infancie  of 
the  ancefitor.  As  if  tenant  in  taile  of  an  acre  of  the  costome  of 
borow  English  make  a  feofihient  in  fee  within  age,  and  dieth, 
the  youneest  sonne  shall  avoid  it;  for  he  is  privie  in  bloud,  and 
daimeth  bjr  discent  from  the  infimt. 

And  so  if  tenant  in  taile  to  him  and  the  heirea  females  of  his  (8  Rep.  54. 
bodie  make  a  feofiment  in  fee  and  dieth  within  age,  having  issue  ^i^t*  i^*  «•) 
a  Sonne  and  a  daughter,  the  daughter  shall  avoid  the  feomnent. 
And  so  note,^  that  a  cause  to  enter  by  reason  of  infancie  is  not 
like  to  conditions,  warranties,  and  estoppels,  wliich  ever  descend 
to  the  heire  at  the  common  law. 

The  residue  of  this  Section  upon  that  which  hath  beene  said 
b  evident. 


Sect.  636. 

y4I^S0,  if  a  woman  inheritrix  taketh  hmbandj  and  they  have  issue  a 
Sonne,  and  the  husband  dieth,  and  she  takes  another  husband,  and  the 
second  husband  letteth  the  land  which  he  hath  in  right  of  his  wife  to  another 
for  terme  of  his  life,  arid  after  the  wife  dieth,  and  after  the  tenant  for  life 
surrendereth  his  estate  to  the  second  husband,  i^c.  quaere,  if  the  sonne  of 
the  wife  may  enter  in  this  case  upon  the  second  husband  during  the  life 
of  tenant  for  life,  *  i^c.  But  it  is  cleere  law,  that  after  the  death  of  the 
tenant  for  life,  the  son  of  the  wife  may  enter ;  because  the  discontinuance, 
which  was  only  for  terme  of  lije,  is  determined^  Sfc.  by  the  death  of  the 
same  tenant  for  lifef. 

*'  QUR  RENDER  (i\"  sursum  redditio,  properly  is  a  yeeld-  (Ante,  918.  b. 

ing  up  an  estate  for  life  or  yeares  to  him  that  hath  an  P«rk.  581. 
immediate  estate  in  reversion  or  remainder,  wherein  the  estate  *  ^'  ^^^' 
for  life  or  yeares  may  drowne  by  mutuall  agreement  betweene  ^^'^ 
them  (3). 

Note, 

*  Sfc,  not  in  L.  and  M.  or  Boh.       t  ^c.  added  in  L.  and  M,  and  Roh. 


'w«. 


(1)  A  surrender  diffbrs  from  a  release  in  this  respect,  that  the  release  ope- 
vates  by  the  greater  est^'s  descending  upon  the  less:-— a  surrender  is  the 
falling  of  a  less  estate  into  a  greater.  As  there  is  necessarily  a  privity  of 
estate  between  the  surrenderor  and  the  surrenderee,  no  livery  or  seisin  is 
necessary  to  perfect  a  surrender.  See  s  Bla.  Com.  Ch.  sa — In  Thompson  v. 
Leach,  2  Salk.  61 8.  the  court  held,  that  a  surrender  immediately  divests  the 
estate  out  of  the  surrenderor,  and  vests  it  in  the  surrenderee ;  for  this  is  a  con- 
Trance  at  common  law,  to  the  perfection  of  which  no  other  act  is  requisite  but 
the  bare  grant ;  and  that,  though  it  be  true,  that  every  grant  is  a  contract, 
and  there  must  be  an  actus  contra  actum^  or  a  mutual  consent,  yet  that  consent 
is  implied  ;  that  a  gift  imports  a  benefit ;  that  an  assumpsit  to  take  a  benefit 
may  well  be  presumed ;  and  that  there  is  the  same  reason  why  a  surrender 
should  vest  the  estate  before  notice  or  agreement,  as  why  a  grant  of  soods 
should  vest  a  property ;  or  sealing  of  a  bond  to  another  in  his  absence  should 
be  the  obligees  bond,  immediate^  wi^out  notice.— [Note  294.] 

(2)  This  doctrine,  that  to  give  a  surrender  legal  eflbct,  the  surrenderee  must 
Vol.  II.  Qa 


(JUL  Mi  fc> 


fcsredbe 

^  dbe  MTfdcrji',  ewidcndr  appfics  to  dbe 

with  ff  ■mill  to  troitee*  dmiDg  bv fife  to 

It  if  nov  settled  bcyood  doabc,  tint  die 

of  freeiidld.    ItBraettlicycfDre 

lor  IHe  to  the  altciior  fmwiiMlfr-— l    Ib  cmbs  of 

lor  tifcy  rfi  ■iiiUi'  to  hit  sooe  mrrfiiclj  in  tail,  k 

pofticiilariy  where  it  wae  inteoded  to 

■Mke  the  lather  comrej  hk  estate  to  the 

Mrrcader*    To  this  thoe  ooidd  be  do  objectioD, 

totrvetees  topreterre.    Bat  in  ~ 


U 
deed  was  void  as  a  sarrcnder,  k  would  opcnte  as  a 
That,  aaasHirsBcey  where  diete  k  a  proper 
coreoanttoftaodscaHed,  thoas^thewonkoMdindiedeed 
■ode  of  SMiiiiiK'f  I  n  pboed  bejond  doobt  bj  mmj 
and  nodeni.  Bat  betaeea  dwse  cases  and  that  m 
there  u  this  ftrikiag  diftieuce;  that,  m  aD  those  cases  die 
the  partjr  would  be  the  ssoie  both  m  quaatky  and  qoali 
openp^  ftt  the  node  hoported  bj  the  hmgaage  of  the 
mode.  Bot  in  the  case  and^oooMderatioD,  if  die  deed  operated  bjwaj  of 
surrender,  the  party  woald  take  one  kind  of  estate;  if  h  operated  faj  way  of 
covenant  to  stand  seised,  he  woidd  take  anodier.  For  if  k  eoold 
wmr  dt  iortendcr,  the  &ther^s  life  estate  would  he  ininwdiatflj 
and  the  son  wouldbeoonietenaDtin  tail  inposMsnon:  ifk 
of  covenant  to  stand  seised,  the  feAei^s  life  estate  would  knediatdij,  6j  thie 
statute  of  uses,  betransfened  to  the  son,  and  he  would  becdme  tenant  feir  life 
&t  his  fether,  ramainder  to  trustees  to  prcoenre,  remainder  to  himsdf  in  tail. 
Then  sinmostng  him  to  die  without  isne  in  the  fedier's  lifetime,  if  die  deed 
opetatad  mr  waj  of  suneAder,  the  penon  entided  in  renainder  next  ezpecU 
ant  upon  tbeestate  tail  of  the  ion  would  be  endtled  to  enter  immediate  j:  but 
if  the  deed  opersted  by  wajr  of  covenant  to  stand  sdsed,  there  would  be  an 
estate  of  special  occupancy  during  the  fether^s  Ufe,  and  the  next  remainder 
man  wouldf  not  be  entitled  to  take.until  the  &ther*s  decease.  To  thii  k  may 
be  tepliod,  thai  the  obiect  of  die  parties  was,  that  the  son  should  bv  virtne  of 
the  deed  become  seised  (tf  the  huids  for  a  Mrticubr  purpose.  It  is  &und,  diat 
It  cannot  have  that  elbct  if  its  mode  of  operation  be  that  which  the  parties 
thswsf  Ives  totended»  but  that,  if  the  deed  is  held  to  operate  in  another  modCi 
U  will  accomplish  the  object  of  the  pardes.  The  courts  theiefore,  k  may  be 
said,  conformably  to  their  usual  practice  of  eflectuating  the  intent  of  parties, 
wImu  k  cm  be  done,  wiU  constnie  the  deed  to  operate  in  diat  nsode  of  aasumnoe 
in  which  k  can  take  effect,  and  consequent^  consider  the  deed  to  opetale  by 
way  of  covenant.  It  is  observable,  that  when  die  tenant  to  the  prsccipe  m  a 
recovery  is  made  bv  bargain  and  sale,  it  sometimes  happens  that  the  bargain 
and  sale  is  not  inroUed*  But  firequenUy  in  these  cases  the  lands  are  out  upon 
leases  for  years,  or  in  the  hands  of  tenants  at  will ;  where  thk  is  the  case 
there  seems  room  to  contend,  that  the  deed,  though  void  as  a  bargmn  and 
sale  for  want  of  inrolment,  mav  operate  as  a  grant  of  the  reversion  expectant 
on  these  particular  estates.— [Note  994*.] 
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«peidceth  (i).    SeGondlj^amirreiiderbycuttoiDeof  laadgfaolden  (9  Rep.  75. 
br  copy,  or  of  cuitomary  estates,  whereof  you  have  read  before,  *  Eliz.Dicr,i76. 
Aa.  74,  and  a  surrender  impropeiiy  taken  <as  appeares  before,  ^7  a'  ^'  ^' 
Sea.  550),  of  a  deed.    And  so  of  a  sivrender  of  a  patent,  and  ?I  E.'t  9. 
of  a  rent  newly  created,  and  of  a  fee  simple  to  die  kmg.  n  h.  4.  a. 

laU.  4«.3i«    13  H.  4*  13. 

A  surrender  prdperly  taken  is  of  two  sorts,  viz.  a  surrender  in  14  u.  8. 15. 
deed,  or  by  expresse  words,  (whereof  LUtkton  here  putteth  an  37  H.  6, 17. 
example)  sind  a  surrender  in  law  wrought  by  consequent  by  ope-  ^^^''^'  ^' 
ration  of  law.    LitHetm  here  putteth  his  case  of  a  surrender  of  ^^  Asfoe* 
an  eilate  in  possession^  for  a  right  cannot  bee  surrendered.   And  50  E.  3.6.' 
it  is  to  be  noted,  that  a  surrender  in  law  is  in  some  cases'  of  44  Ass.  3. 
flveater  force  than  a  surrender  in  deed.    As  if  a  man  make  a  35  H.  8. 
lease  for  yeares  tobegin  at  MkhadmaueusiX^  this  future  into-  ??!!^'^'    . 
rest  cannot  be  surreodred,  because  there  is  no  reversion  wherein   .  j^  ]^^ , .  ^  ^ 
it  ma^  drowne;  but  by  a  surrender  in  law  it  may  be  drowned,  u  eiis. 
As  if  the  lessee  before  Michaehnaue  take  a  new  lease  for  yeares  Dier,  s8o. 
either  to  begin  presently,  or  at  Michadmaue^  this  is  a  surrender  ^  ^{J.?' 
m  kw  of  the  former  lease.    Jfofiiar  S^  aquior  est  ditpoiUio  kgis  ||[h  7  6^' 
guam  hmuuM  («).  ,^  h!  7. 4^ 

lib.  6.  £  09,  Sir  Hojle  FInehs't  c«m«  (5  Rep.  11.  1  Leo.  343.  4  Rep.  53.) 
(10  Rep.  67.  6  Rep.  60.  Cro.  Jao.  84.  a  Roll.  Abr.  494*  Ant.  47.  b.  Dyer»  58.) 
19  H.  o.  33.    37  Ass.  40.    14  H.  7.  4.    1  H.  6. 1.    PL  Com.  541. 

Also  there  is  a  surrender  without  deed,  whereof  LiHleton 
putteth  here  an  example  of  an  estate  for  life  of  lands,  whidi  may 
be  surrendered  without  deed,  and  without  livery  of  seisin ;  be- 
cause it  is  but  a  yedding,  or  a  restoring  of,  the  state  againe  to 
him  in  the  immediate  reversion  or  remainder,  which  are  alwayes 
favoured  in  law.  And  there  is  also  a  surrender  by  deed ;  and 
that  is  of  things  that  lie  in  grant,  whereof  a  particular  estate 

'  cannot 


» I 


(1)  By  the  stat  ag  Cha.  IL  c.  3.  sect.  3.  no  leases,  &c.  either  of  freehold  or 
terms  of  Tears,  or  any  uncertain  interest,  not  being  copyhold  or  customary 
interest,  shall  be  iutrenderedf  unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  mrrenderiHg  the  same,  or  his  agents  thereunto  lawfully  audiorized 
by  writinff,  or  by  act  and  operation  of  law.  Upon  this  statute  it  was  held,  by 
lord  chief-baron  Gilbert,  in  Magennis  v.  Mac-Cull<^h,Gilb.  Ca.  in  Eq.  336.  that 
mlease  for  years  cannot  be  surrendered  by  cancelling  of  the  indenture  without 
writing ;  bieoause  the  intent  of  that  statute  was  to  take  away  the  manner  they 
foraierly  had  of  transferring  interests  to  lands  by  signs,  symbols,  and  words 
only ;  and  tiierefore,  as  a  livery  vA  seisin  on  a  parol  feoilment,  was  a  sign  of 
passing  the  freehold  before  the  statute,  but  is  now  taken  away  by  the  statute; 
so  the  cancellittg  of  a  lease  was  a  sign  of  a  surrender  before  Uie  statute,  but  is 
now  taken  aww,  unless  diere  be  a  writing  uncter  the  hand  of  the  party.  In  Far- 
aoer  d.  &iTi  v.  Koge^^  a  Wils.  p.  97.  it  was  held,  that  the  statute  does  not  make  a 
deed  absolutely  necessary  to  a  surrender ;  for  it  directs  it  to  be  made  either  by 
deed  or  note  in  writing ;  and  when  it  is  made  by  a  note  in  writing,  there  is  no 
occasion  fl^  anv  stamp-duty,  it  not  being  a  deed.  But  see  $5  Geo.  III.  c.  1 84. 
sch.  part  1,  under  the  head  Surrender.— [Note  995.] 

(2)  For  the  first  lease  and  the  second  cannot  subsist  together,  and  the  par- 
ties, by  making  a  contract  of  as  high  a  nature  for  the  same  thine,  tacitly  con- 
sented to  dissolve  the  former ;  for  without  iJie  dissolution  of  that,  the  lessor 
coiddnfi»t  grant  to  the  IcBsee  that  intncest  which  was  already  passed  from  the 
lessor  to  the  lessee  by  the  first  leaae.    ^o^^  to  the  1  Uh  eiUion^^oU  2g/S.] 

QQ2 
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cannot  commence  without  deed,  and  bj  conaequent  the  eatate 
cannot  be  aurrendred  without  deed.    But  in  the  example  that 
LUUeton  here  putteth,  the  eatate  might  commence  without  deed, 
and  therefore  might  bee  aurrendred  without  deed.    Alid  albeit 
a  partictdar  eatate  be  made  of  landa  by  deed,  yet  may  it  be  aur- 
rendred without  deed,  in  respect  of  the  nature  and  ijualitie  of 
the  thing  demised,  because  the  particular  estate  might  have 
beene  made  without  deed ;  and  so  on  the  other  side  (A).    If  a 
man  be  tenant  by  the  courtesie,  or  tenant  in  dower  of  an  advow- 
(Ant  aas.  b.       son,  rent,  or  other  thinff  that  lies  in  grant ;  albeit  there  the 
era.  Car.  390-     estate  begin  without  deed,  yet  in  respect  of  the  nature  and 
408)  qualitie  of  the  thing  that  lies  m  grant  it  cannot  be  surrendred 

^'^  without  deed.    And  so  if  a  lease  for  life  be  made  of  lands,  the 

remainder  for  life;  albeit  the  remainder  for  life  began  without 
deed,  yet  because  remainders  and  reversions,  though  they  be 
of  lands,  are  things  that  lie  in  grant,  they  cannot  be  surrendred 
without  deed.  See  in  my  Reports  plentifull  matter  of  sur- 
renders. 

(10  Rqj.  66,  <*  Quare,  if  the  tonne  of  the  bife  may  enier^  Sfc!*     Here 

^7)  Littleton  maketh  a  quare.    So  as  grave  and  learned  men  may 

doubt,  without  any  imputation  to  them ;  for  the  moat  learned 
doubteth  most,  and  the  more  ignorant  for  the  most  part  are  the 
more  bold  and  peremptory. 

It  is  holden  of  some,  that  after  the  surrender  the  issue  in  taile 
durinff  the  life  of  tenant  for  life  may  enter ;  for  that  having 
regard  to  the  issue,  the  state  for  liie  is  drowned,  and  conse- 
quently the  inheritance  gained  by  the  lease  is  by  the  acceptance 
of  the  surrender  vanished  and  gone :  as  if  tenant  in  taile  make 
a  lease  for  life,  whereby  he  gaineth  a  new  reversion  (as 
hath  tT'  beene  said)  if  tenant  for  life  surrender  to  the  r3387| 
tenant  in  taile,  the  estate  for  life  being  drowned,  ^®  [_  b   J 
reversion  gained  by  wrong  is  vanished  fuid  gone,  and  he 
is  tenant  in  taile  againe  against  the  opinion  061^  ci  PorHngU»h 
«i  H.6.5a.        ai  H,6,  $^. 

<Ant.  185.  But  herein  are  two  diversities  wcNthy  of  observation.    Hie 

8  Rep.  145.)       first  is,  that  having  regard  to  the  parties  to  die  surrender,  the 

estate  is  absolutely  drowned,  as  in  this  case  betweene  the  lessee 

^  and  the  second  baron.    But  having  regard  to  strangers,  who 

were  not  parties  or  privies  thereunto,  lest  by  a  voluntary  sur- 

^nder  they  may  receive  prejudice  touching  any  right  or  interest 

they  had  before  the  surrender,  the  estate  surrendred  hadi  in 

45  £.3-13*        consideration  of  law  a  continuance  (1).    As  if  a  reversion  be 

6  H.  5. 9.  granted  with  warrantie,  and  tenant  for  life  surrender,  the  grantee 

*   ^  ^  shall  not  have  execution  in  value  against  the  mntor,  who  is  a 

stranger  during  the  life  of  tenant  for  life ;  for  this  surrender  shall 
worke  no  prejudice  to  the  grantor  who  is  a  stranger. 
4<>E.  3. 13.  So  if  tenant  for  life  surrender  to  him  in  reversion  being  within 

I  H  6  1  ^^'  ^^  ^^^^  °^^  .^^^  ^^  %^ '  ^^^  ^^  should  be  a  prejudice  to 

a4  £.3.77.        ^  stranger,  who  is  to  become  demandant  in  a  reail  action* 


(A)  Here  ihttente  appears  to  require  a  comma  only  after  the  v3ord  "  side ;"  and  perkape 
there  should  be  a  period  «/ter  the  preceding  toords  "  because  the  partkabr  «itatc  night 
ha?e  been  made  without  deed."    See  Mr.  Bitao't  Intr,  p.  1 16, 1 17. 


If 


(1)  On  the  surrender  of  terms  of  years  by  one  termor  for  years  to  another 
teimor  for  years,  see  Hughes  r.  Robotham,  1st  Cro.  303. 
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If  toumtfor  life  granlii  rent  charge,  and  after  surrender,  yet  5  H.  5.  8. 
the  rent  renumietb,  for  to  that  purpoee  he  commeth  in  under  ^^  Ass.  38. 

If  a  bishop  be  seiiedot  a  rent  charge  in  fee,  the  tenant  of  1  ^^3^' 
the  land  enfeoffe  the  biihop  and  his  successorsi  the  lord  enter  j^ut  1 84.  b  j 
for  the  mortmainey  he  shall  hold  it  discharged  of  the  rent;  for 
the  entrie  for  the  mortmaine  affirmeth  the  alienation  in  mort- 
maine,  and  the  lord  daimeth  under  his  estate;  but  if  tenant  for 
life  grant  a  rent  in  fee,  and  after  infeoffe  the  grantee,  and  the 
lessor  enter  for  the  forfeiture,  the  rent  is  reviTod,  for  the  lessor 
doth  claime  above  the  feoffment.    But  if  I  grant  the  reyersion  ^/^^,  ^zA-y 
of  my  tenant  for  life  to  another  for  terme  of  nts  lifb,  and  tenant  48  £.  3.  16. 
For  life  attome,  now  is  the  waste  of  tenant  for  life  dispunish-  (Mo  94.) 
able  (a).    Afterwards  I  release  to  the  mntee  for  life  and  his 
heires,  or  grant  the  reversion  to  him  and  his  heires ;  now  albeit 
the  tenant  for  life  be  a  stranger  to  it,  yet  because  he  attorned 
to  the  grantee  for  life,  the  estate  for  life  which  the  grantee  had 
shall  have  no  continuance  in  the  eye  of  the  law  as  to  him,  but 
he  shall  be  punished  for  waste  done  afterward. 

The  second  diversitie  is,  that  for  the  benefit  of  an  estranger  (Plo.Com.  198.) 
the  estate  for  life  is  absolutely  determined.  As  if  he  in  the 
reversion  make  a  lease  for  veares,  or  grant  a  rent  charge,  &c. 
and  then  the  lessee  for  life  surrender,  the  lease  or  rent  shall 
commence  maintenant*  So  in  the  case  of  Littleton^  first,  be- 
tweene  the  lessee  and  the  second  husband,  the  state  for  life  is 
determined ;  and  secondly,  for  the  benefit  of  the  issue  it  shall 
be  so  adjudged  in  law.  Here  note  a  diversitie,  when  it  is  to 
the  prejudice  of  a  stranger,  and  when  it  is  for  his  benefit. 

It  a  man  maketh  a  lease  to  A,  for  life,  reserving  a  rent  of  40 
ahiUings  to  him  and  his  heires,  the  remainder  to  S.  for  life,  the 
lessor  erant  the  reversion  in  fee  to  B.  A.  attome,  B,  shall  not 
have  the  rent,  for  that  although  the  fee  simple  doe  drowne  the 
remainder  for  life  betweene  them,  yet  as  to  a  stranger  it  is  ut 
eue\  and  therefore  B.  shall  not  have  the  rent,  but  his  heire 
ahall  have  it. 

A  master  of  an  hospitall  being  a  sole  corporation,  by  the  con-  (4  Leo.  37. 

sent  of  his  brethren  makes  a  lease  for  yeares  of  part  of  the  pos-  Hob.  3.) 

sessions  of  the  hospitall ;  afterwards  the  lessee  for  yeares  is  made  ^^^^  ^!^^' 

master,  the  terme  is  drowned;  for  a  man  cannot  have  a  terme  ^^  Tunier  pi. 

for  yeares  in  his  owne  right  and  a  freehold  in  auUr  dmU  to  con-  ^  Gray  def.  in 

gist  together  (as  if  a  man  lessee  for  yeares  take  a  feme  lessor  to  ejcctione  firmn 

wife)  (3).    [a]  But  a  man  may  have  a  freehold  in  his  owne  right  |"  ^^^^^^ 

and  a  terme  in  cuder  drtnl:  and  therefore  if  a  man  lessor  Uke  ^^^^^^^ 

the  feme  lessee  to  wife,  the  terme  is  not  drowned,  but  he  is  Fleming's  caie. 

possessed  of  the  terme  in  her  risht  durmg  the  coverture  [6].  rvi]  9  h.  4. 7. 

80  if  the  lessee  make  the  lessor  his  executor,  the  terme  is  not  JE^i.  Com.  418. 

drowned.    Camd  qu6  iuprtt  (4).  [6]  3a  H.  8. 

Br»  Surendcr,  53.    (a  Cm.  975.    Mo.  54.) 

But 


(2)  See  note  8,  ante,  218.  b. 

(3)  Cont.  Lichden  v.  Winsmore,  1  Roll.  Abr.  934.  and  kdy  Piatt  9.  Sleap, 
Cro.  Jac.  375 ;  and  see  Mr.  Sugden*s  treatise  on  Vendors  and  Purchasers, 
4th  ed.  p.  336. 

(4)  Mergers  were  never  favoured  in  courts  of  law,  a^d  still  less  in  courts  of 
equity.  Hence,  even  in  a  very  early  period  of  the  equitable  jurisdiction  of  the 
court  of  chancery,  it  was  admitted,  tJiat  a  fine  or  feoffment  to  lessee  for  years 

Q  Q  3  ^ 


I 


l.a.}  Of  Diftcontiiiuakice.  L^«C.ll.Sect^7. 

But  if  it  had  beene  a  ecftponOMk  agg«Bg«le^  wmof,  die 
making  of  Uie  lessee  matter  had  ndi  extiogiiiabed  the  tem^ 
no  more  than  if  the  Iciaee  had  beeBe  mide  one  of  the  bfetfaMi 

of  the  hospitall. 


♦  Sect  637- 

fJ^O  TEy  that  an  estate  tails  cannot  Bee  discontinued,  but  there  where 
L  hee  that  makes  the  discontinuance  was  once  seised  bv  force  of  the 
taile,  ufdesse  it  be  by  reason  of  a  warranty,  i^c.  As\  if  there  be  grandr 
father y  father,  and  son^  f  and  the  grandfather  is  tenant  in  taile,  and  is 
disseised  by  the  father  who  is  his  son,  md  the  father  maketh  afeojgfinent  ^ 
this  without  warranty  and  die,  and  afierwaarde  the  grandfather  dies,  tm 
son  may  wel  enter  upon  thefeefffee,  leeause  this  was  no  diseontintfanot,^ 
inasmuch  as  the  father  was  not  seised  by  force  of  the  entaik  at  the  time  of 
the  feoffment,  Sfc.  but  was  seised  in  fee  by  the  disseisin  of  the  grandfather. 

yideSecte5&  ^*  f)NCE*'  Here  it  is  to  bee  obserted,  that  it  IB  iiot  neceMTj 
(^BolLAbr.  ^  that  the  tenant  in  taile  bee  eter  seised  of  an  estate  taile  at 
^^^  the  time  when  tfie  discontinnance  of  the  whole  estate  is 

begun:  as  if  tenant  in  taile  make  a  lease  s^  fbr  Hfe,  [^39^ 
whereby  he  gaineth^  as  hath  beene  said,  a  fee  shnnle  [^  ^  J 
by  wrong ;  in  this  case  if  he  grant  the  reversion  in  fee, 
and  the  lessee  dieth,  the  whole  estate  is  discondnued ;  and  yet  at 
the  time  of  the  grant  (by  which  the  dtscontinnance  continueth) 
hee  was  not  seised  by  forde  of  the  tafle :  and  therefbre  Littleton 

matenaHy 

*  The  ]f  art  of  this  Section  withfai  that  part  of  the  work  which  is  distin* 

crotchets  is  not  either  in  L«  and  M.  guished  by  Sect  63a. 
or  Roh.  or  MSS.'  and  the  remainder        f  and  the  grand^father  is  tenant  in 

of  this  Section  in  diose  copies  imme*  iaite,  and  is  Ssseised  by  the  father  ttAtf 

diately  follows  (widi  a  small  variation)  is  his  son,  not  in  L.  and  M. 


i^ji^^i^^ 


to  the  useof  a  stranger)  did  not  extinguish  the  term ;  because  ^e  cestui  que  nss 
had  no  method  to  compel  the  exeoution  of  it,  but  dirough  the  medium  of  the 
court  of  chancelT ;  and  the  court  would  not  compel  him  to  execute  it  to  his 
own  prejudice  durinfp  the  continuance  of  the  term.  The  statute  of  usss 
expressly  saves  the  rights  of  the  feofibe  to  the  use ;  this  preserves  hkn  the 
benefit  of  any  terms  which  may  be  vested  in  him.  Even  mere  a  termor  for 
years  was  made  a  tenant  to  the  pnecipe^  it  was  determined^  that  the  monseiitanr 
freehold  vested  in  him,  for  the  purpose  of  making  him  tenant,  did  not  extinguiab 
the  tenn.  Sir  John  Ferrers  and  sir  John  Curson  v.  sir  Richard  Fermor  and 
others,  Cro.  Jac«  643.  It  has  by  some  been  said  dangerous  to  make  feof* 
fees  or  releasees  to  uses,  trustees  for  terms  of  years,  if  uey  are  also  trustees 
for  preserving  contingent  remainders ;  for  if  they  should  have  occasion  to 
enter  for  the  forfeiture  of  the  tenant  for  life,  it  may  be  made  a  question^ 
whether,  at  least  in  law,  that  would  not  be  a  merger  of  Aeir  term.  The  pro- 
fesrion  have  ktely  been  favoured  by  Mr.  ftts^ao,  wWk  a  oompleleaiid  nro^ 
found  treatise  on  the  abstruse  doctnne  of  Merger,  in  the  third  noluile  or  his 
TreaUseon  Conveyandng.  It  ishoped  dint  they  wffi  soon  be  finN>«red  by  the 
same  learned  g^ndeman  with  a  new  edition  of  his  vahMbk-JBrny  on  Ar 
Qitantity  of  £^«k^H[Note-ag7•] 


L.S.C.ll.Sect6S6.   Of Discondnaftiice.   [SS9^.d59.b. 

materially  added  this  word  fomcej^  that  is,  that  hee  was  once  Vide  Sect  59a. 
seisedby  force  of  the  estate  taile:  and^eebg  that  (as  hath  beene  59^'|97*^i* 
said)  a  discontinuance  is  a  privation,  the  rule  of  law  agreeth  w^    40.  5  • 
with  the  rule  of  philosophie,  that  wnnis  privaiio  preesupponit  Aa- 
kkuMf  and  dierefore  he  eaonot  discontitme  that  estate  iHiichbe 
never  had. 

**  Unlesie  Ubehy  reason  of  a  toarratUy^  8fcr  For  in  many  cases 
a  warrantie  added  to  a  conveyance  is  said  to  make  a  disconti- 
nuance ah  effectUf  although  he  that  made  the  conveyance  was 
never  seised  by  force  of  the  estate  taile^  because  it  taketh  away 
the  entrie  of  him  that  right  hath,  as  a  discontinuance  doth.     As 
if  tenant  in  taile  be  disseised  and  dieth,  and  the  issue  in  taile  g  E,4. 19. 
release  to  the  disseisor  with  warrantie;  in  this  case  the  issue  was  i3B*4«J>* 
nevoid  seised  by  force  of  the  tailer  and  yet  this  hath  the  effect  of  ^^  ^  4*97« 
a  discontinuance  by  reason  of  the  warranliei  and  the  reason 
hereof  appeareth  before  in  this  Chapter. 

'*  The  lat^  nmi^  wl  enter"    Bal  if  the  father  that  made  the 
feoffine&t  had  survived  the  grandfiuher,  he  should  never  have  {^^q'J^qo.  & 
entred  against  his  ownfeofiment ;  but  albeit  the  father  had  sur-i  £„|,.  cong.'  ai. 
yived,  yet  after  his  decease  the  sonne  should  have  entred,  for  ai  £,  4. 97. 
the  reason  here  yeelded  by  Littleton.    But  if  the  feofimeni  had  9  ^  4*  19* 
beene  with  warrantie,  then  it  had  wf  oi^t  the  effect  of  a  discon-  3d  ^  |'  ^^ 
tinuance:  and  therefore  Littleton  saiUi  xvithout  warrantie.  ^^  ^'  /  f , J 

1  Mar.  Dier»  98.    (Ant.  965.) 

Sect.  638. 

yd  LSO,  if  tenant  in  taile  make  a  lease  to  another  for  terme  of  life,  and 
^^  the  tenant  in  tayte  hath  issue  and  dieth,  and  the  reversion  descendeth 
to  his, issue,  and  after  the  issue  granteth  the  reversion  to  him  descended,  to 
another  in  fee,  and  tlie  tenant  jor  life  attome  and  die,  and  the  grantee  of 
the  reversion  enter  S^c,  (et  le  tenant  a  terme  de  vie  attouma  *  et  devie, 
et  le  grantee  del  reversion  enter.  Sec.)  and  is  seised  in  fee  in  the 

[i3S97|  ^f^  (nthe  issue,  and  after  the  issue  in  tayle  hath  t^  issue  a  son 
b.  J  ^^  dieth,  it  seems  that  this  is  no  discontinuance  to  the  son^-^bui 
that  the  son  may  enter,  S^c.for  that  his  father,  to  whom  the 
reversion  of  the  fee  simple  descended,  ktid  neider  any  thing  m  the  land  by 
force  of  the  entaile,  tfc. 

r\  F  this  opinion  is  Littleton  in  our  bookes.  15  £.  4. 

Discont.  so. 
431^.  3.  0,    91  H.  6. 59.    4  H.  7. 17.    (t  Rolt.  Abr.  634.)    (4  Leo.  39.  10O.  156.) 

*'  The  grantee  of  the  reversion  enter,  4*^."  Here  it  ill  to  be 
understood  and  observed,  that  in  this  case  of  the  grant  of  the 
reversion  Littleton  doth  not  say  xoithout  warranty ;  because  if  a 
warrantie  had  been  added,  it  had  wrought  no  cuscontimiancey 
for  that  (as  hath  beene  said)  the  discontinuance  in  ju^jement  of  ^j[  ^  ^'  6**  Ad* 
law  was  but  for  life:  but  when  the  addition  of  a  warrantie  doth  ^  ^^^ 
worke  a  discontinuance,  then  Litfleton  saith,  mthout  warranty, 
as  you  may  observt^  oUct  in  this  Chiqpter. 

Sect. 

*  f;t  devie,  et  le  grantor  del  reversion    terme  de  vie  morust,  et  celuy  en  le  re- 
enter, &C.--&C.  et  puis  le  tenaitt  a    yemoaeaoiaAfhG^lmOihdM.imdllohi, 

aQ4 


3S9.b.340.a.]  Of  Diacootinuance.  L^.  C.l  l.S.639-40-41. 

Sect.  639. 

JpOR  if  a  manseisedin  the  right  ofhii  mftfletUth  the  uane  land  tth 
•*  another  for  terme  of  W?,  now  is  the  reversion  of  the  fee  simple  to  the 
huAand,  tfc.  And  if  the  tushand  dieth,  liimg  his  wife  and  the  tenant  far 
tife,  t  ond  the  reversion  descend  to  the  heire  of  the  husband,  if  the  heire 
of  the  husband  grant  the  reversion  to  another  in  fee,  and  the  tenant 
attome,  ifc.  and  afterwards  the  tehantfor  life  dieth,  and  the  grantee  of  the 
reversion  in  this  case  enter :  %  in  this  case  this  is  no  discontinuance  to  the 
wife,  but  she  majjf  well  enter  upon  the  grantee,  isc.  because  the  ^antor  had 
notUng  at  the  time  of  the  graunt,  in  the  right  of  his  (A)  wife,  when  hee 
made  the  graunt  of  the  tvvemofi. 

14  £.  3.  '« 770  A  if  a  num  seisedin  the  right  of  his  wife,  ktteth,  4^.''  Here 
I^*^^  5'  '^   IMueUm  putteth  his  case  where  the  h«toa  ondy  makes  a 

18  £!a.^64.  ^^'^  ^^^  ^^ '  ^^^  if  he  and  his  wife  joyne  hi  a  lease  by  4eed, 
38  £.  3. 39.*  there  the  reversion  is  not  discontinued.  See  before.  Sect,  620^ 
dfl  H.  &  114.        More  need  not  to  be  said  hereof,  in  respect  the  like  case  of  tenaat 

91 H.  6. 5«,  53.  in  laUe  hath  been  explained  before* 

15  £.4. 

Ditooot.  30. 

HMon 

(1  Rou,«34-)  «^  Sect.  040.  L  a.  J 

1 

^^ND  so  it  seemeth,  that  men  which  are  inheritable  by  force  of  an 
entaile,  and  never  were  seised  by  force  of  the  same  entaile,  that  such 

feoffements  or  grants  by  them  made  without  clause  of  warranties  is  no  dis^ 
continuance  to  their  issues  after ^  their  decease,  but  that  their  issues  may 
well  enter,  S;c,  albeit  they  which  made  such  graunts  in  their  lives  were 

forebarred  to  enter  by  their  oume  act,  Ifc. 

(10  Rep.  ^.>  Sect.  641. 

j^  ND  if  tenant  in  taile  hath  issue  two  sonnes,  and  the  eldest  disseiseth 
•^^  his  father,  and  thereof  maketh  a  feoffment  in  fee  without  clause  of 
warrantie,  and  die  without  issue,  and  after  the  father  die,  the  youngest 
son  may  well  enter  upon  the  feoffee ;  for  that  the  feoffment  of  fits  elder 
brother  cannot  be  a  discontinuance,  oecause  he  was  never  seised  by  force 
of  the  same  tayle.  For  it  seemeth  to  be  against  reason,  that  by  matter  in 
Jact,  ifc.  without  clause  of  warrantie,  a  man  should  discontinue  a  %  deed  (6) 
i^c.  that  was  never  seised  by  force  of  the  same  taile  *. 

VideSeet  6^9.  'M'OTE,  there  also  in  these  two  Sections  appeareth,  that  (as 
Mj.  687. 601.    i^  imiii  beene  said  before)  a  warrantie,  thoo^  he  were  never 

seised. 

f  and  not  in  L.  and  M.  or  Roh.  §  deed^-^aiie,  L.  and  M. 

X  tiiMffc<uenotinL.andM.orRoh.     *  4*^.  added  in  L*  and  M.  and  RoL 

(A)  Here^"hiM"  turn  to  bt printed  6y  muUJc  huUad  tf  <«  the."    Tor  \%  u  wA  iht 
hufhand  who  i$  htrt  ipwken  cf,  hvi  the  hdr  if  the  husband,    Sfc  Mr.  BUfo**  ItUr,  p,  1 13. 

(B)  Here  ike  unte  appears  to  reqwrt  the  word  **  tail  **  isutead  of  the  word  "  deed." 
See  lord  Coke's  observation  above,  and  Mr.  Ritso's  Jntr.  p*  x  13. 


Ii.3.C.11.6,64a-3-4.  OfDwcontinuance.  [340*a.340.b. 

seised  by  force  of  the  taile,  taaj  worke  the  e&ct  of  a  disoon- 
tinuance* 

*^A  man  should  discontinue  a  deed^  Sfc**  This  is  mistaken, 
and  should  be,  a  man  should  discontinue  a  taile ;  and  so  is  the 
original], 

r340T|  »•  Sect.  642. 

f  \rOTE^  if  there  be  lord  and  tenant,  and  the  tenant  giveth  lands  to 
another  in  4<  taile,  the  remainder  to  another  in  fee,  and  after  the 
tenant  in  taile  makes  a  lease  to  a  man  for  a  terme  of  life,  ^c.  saving 
the  reversion,  S^c,  and  after  granteth  the  reoersion  to  another  in  fee,  and 
the  tenant  for  life  attome,  S^c.  and  after  the  grantee  of  the  reversion  die 
without  heire,  now  the  same  reversion  commeth  to  the  lord  by  way  of 
escheat.  If  in  this  case  the  tenant  for  life  dieth,  and  the  lord  by  force  of 
his  escheat  enter  in  the  life  of  tenant  in  taile,  and  after  the  tenant  in  taile 
dieth,  it  seemeth  in  this  case  that  this  is  no  discontinuance  to  the  issue  in 
taile,  nor  to  him  in  the  remainder,  but  that  he  may  well  euter,  because  the 
lord  is  in  by  way  of  escheat,  and  not  by  the  tenant  in  tayle.  But  otherwise 
it  should  bee,  if  the  reversion  had  beene  executed  in  the  grantee  in  the  life^ 
of  tenant  in  iayle^for  then  had  the  grantee  been  in  the  tenements  by  the 
tenant  in  tayle,  %  i^c. 

nn  H  E  reason  of  this  case  b  here  rendred  (as  before  it  was  in  Vide  Sect  6110. 

this  Chapter),  that  albeit  the  reversion  be  executed  in  the 
lord  by  escheat  in  the  life  of  tenant  in  taile,  yet  because  he  is  not 
in  by  the  tenant  in  taile  but  by  escheat,  it  worketh  no  disconti- 
nuance.   But  if  it  had  beene  executed  in  the  life  of  tenant  in  Lib.  1  lbl.139. 
taile  in  the  grantee  which  was  id  by  tenant  in  taile,  then  the  lord  lib.  3.  fol.  6s^ 
by  escheat  diould  have  taken  advantage  of  it     But  of  this  suffi-  ^3* 
cient  hath  beene  said  before  in  this  Chapter. 

Sect.  643,  644,  &  645. 

AIjSO,  if  a  parson  of  a  church,  or  vicar  of  a  church,  alien  certaine 
lands  or  tenements  parcell  of  his  glebe,  S^c.  to  another  in  fee,  and  die 
or  resigne,  S^c.  his  successor  may  well  enter,  notwithstanding  such  alienation, 
as  is  said  in  a  Nota  2  H,  4.  Termino  Mich,  which  beginneth  thus.  ' 

Sect.  644. 

^Vr  OTA  quod  dictum  fait  pro  lege,  tn  a  writ  of  account  brought  by  a 
^^  master  of  a  college  agatnst  a  chaplaine  (en  un  briefe  de  accompt 
port  per  un  master  d'un  college  *  vers  un  chapleine)  that  if  a  parson,  or 
vicar,  grant  certaine  land  which  is  of  the  right  of  his  church  to  another  and 
die,  or  changeth,  the  successor  may  enter,  l^c^    And  I  take  the  cause  to 

bee, 

t  Nate-^Also,  L.  and  M.  and  Roh.        I  Sfc.  not  in  L.  and  M.  or  Roh. 
4  taile,  the  remainder  to  another  in,        *  vers  un  chapleine— d'un  chopel, 
not  in  L.  and  M<  or  Roh.  L.  and  M.  and  Roh. 


840.  b.  S41.a.]  Of  Diicontitiiuibce.  L.B.C.  ll.Sect.645. 

bee,  for  that  the  vaHm,  or  ticar,  that  u  teised,  Sfc.a$  in  r^ht  of  kU 
church,  hath  no  right  of  the  fee  single  in  the  tenements,  but  (A)  the  right  €^ 
the  fee  simple  aindeth  tn  another  person  (et  jeo  croy  que  la  caose  est,  par 
ceo  que  le  partoiiy  ou  yficscr,  ^ue  est  ecisie,  8u%  coine  en  droit  de  boo 
esglise,  n'ad  pae  droit  de  fee  aimple  en  les  tenements,  %  et  (B)  le  droit  de 
fee  simple  de  ceo  demurt  en  ascun  auter  person) ;  and  for  this  cause  his 
successour  may  well  enter,  notwithstanding  such  alienation,  Ifc. 


Sect.  645. 

JpORa  bishop  may  have  a  writ  of  right  of  the  tenements  of  the  right  of 
'^  his  church,  for  that  the  right  is  in  his  chapiter,  and  the  fee  simple 
aJndeth  in  him  and  in  his  chapiter  (Car  an  evesque  poit  aver  breve  de 
droit  de  t  tenements  de  droit  de  son  esglise,  pur  ceo  que  le  droit  est  en 
son  chapiter,  et  le  fee  simple  demurrant  en  luy  et  en  son  chapiter).  And 
a  deane  may  have  a  writ  of  right,  because  the  right  remaynes  in  him. 
tAnd  an  abbot  may  have  a  writ  of  right,  for  that  the  right  remaynes  in 
him  and  in  his  covent.  Atul  a  master  of  an  hosmtall  may  have  a  writ  of 
ri^ht  because  the  right  remainetk  in  him  and  in  his  confreres,  S^c.  And  so 
of  other  like  cases  (et  sic  de  aliis  §  casibus  consimilibus  ||).  But  a  parson 
or  vicar  cannot  have  a  writ  of  right,  ifc. 

**  jp  ARC  ELL  of  his  glebe,  SjcjT  Inwhomthefee 

simple  of  the  l^  glebe  is,  is  a  question  ia  our  [34171 
[a]  8  H.  6. 34.  bookes.  [a]  Some  hold  that  it  is  in  the  patron;  but  that  I  ^  I 
13  U.  a  8.         cannot  be  for  two  reasons.    First,  for  that  in  the  be-  -^ 

Sinning  the  land  was  given  to  the  parson  and  his  successors,  and 
le  patron  is  no  successor.  Secondly,  the  words  of  the  writ  of 
titJEKJumm!  ^  J^^  utrim  be,  si  sit  libera  eleemomna  ecclesia  de  D.  and  not  of  the 
iaH.8,0.  patron.  Some  others  doe  hold  that  the  fee  simple  is  in  the 
(F.  N.  B.  48,  patron  and  ordinary ;  but  this  cannot  be,  for  the  causes  above- 
f^'n'b  t  ^^ '.  ^^^  therefore,  of  necessitie,  the  fee  simple  is  in  abeyance, 
fbyer  7i!a.  ^  IMtleton  saith.  And  this  was  provided  by  the  providence 
a  Rolf.  Abr.  <^^  wisdome  of  die  law ;  for  that  the  parson  and  vicar  have 
339.)  carnal 

%  et--ne,  L.  and  M,  and  Rch^  ri^,  for  thai  the  right  remm^nes  is 

t  tenements  de  droit  de  son  esslise,  hgm,  not  in  L.  and  M.  or  Roh. 

pur  ceo  que  le  droit  est  en  son  chapi-  §  in  added  in  L*  and  Af.  and  Roh, 

ter,  et  le — noi  in  L.  and  M*  or  Roh*  ||  &c.  added  in  L*  and  M.  and  Roh, 
%  And  an  abbot  may  have  a  writ  of 

• 

(A)  The  reader'i  attention  dumld  here  be  directed  to  the  French  mrds  introdueed  tn  the 
Utkrpart^Seet,644,wia^reipeeti0thevarieuireadine»iftkeong 

note  B.  infra, 

(B)  tiere,  huteadef'tt/'the  edition  cfLUtleton  hy  Lettou  and  MadUuda  and  the  Bohan 
edkhn^kaee  the  word  "obJ'  Sse  the  reading  above  umder%.  ThemtbttUaHonefiheword 
"at"  for  "H"maUriaUyaher»thomeai£tgofiheconclMdingpartefthamUenee,and 
appean  to  be  requitite  io  the  trve  aenoe  tf  the  text.  For,  in  what  other  penon  doa  the  fee 
timple  abide  ^  it  it  not  m  the  paraonf  Lord  Cohe,  in  Ati  Commad  on  SectionM  644,  645, 
gbaet  two  reatont  againtt  the  opimon  that  the  fee  naepleofthe  glAe  it  in  the  patron,  or  in  the 
patron  and ordkiary ;  and  then  eoncludet  in  thete  toordt',  **  and  therefore,  of  neceasitie, the  * 
fcci  fliniple  it  Id  abeywice,M  JMktm  sutb.*'  CoMmeally  lord  C<k€  may  batappottd  u 
hme  mufentomi  J jttlrttw  in  <fcg  wmg  twiicatal  iy  t»<  Motot  editwn,nilhkhieaeikt  tdition 
preferred  by  hrdCok€»  See  Mr. Hargraot^tJwU  Addrtm  to  ^ publk  at  the  beg^nmng  ef 
theworlu 
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emrnn  enimammj  asd  wete  bound  to  cdebraio  diiino  Mnrlco, 

and Mhniniflter  the  sacraments;  andthereforenoairt  ofibepve- 

^eoessor ahould  mako  a  dbconttnoance  to  take  away.ihe  entrjr  of 

the  saoceflBor,  and  to  drive  him  to  a  reaU  action,  whereby  he 

should  be  destitute  of  maintenance  in  ihe  mease  lime.    Upon 

ocmsideraiioh  of  aD  our  bookes  I  dbserre  this  direnitie:  that  a 

parson  or  Yicar,  for  the  benefit  of  the  churdi  and  of  hk  successor, 

js  in  some  cases  esteemed  in  lair  to  hare  a  fee  simj^  qualified; 

but  to  doe  any  thing  to  the  prejudice  of  his  successor  in  many 

eases,  the  law  adjnc^th  him  to  have  in  efifact  but  an  estate  for 

life.     Causa  ecciesia  publicis  causis  aqutparnidur :  EOkdSumma  Bracum»lib.  4^ 

raHa  est  qtue  pro  relsgione  facii.    And  Eodesia  JkngUur  vice  ^«  336. 

nmoriSf  memrem  facere  potest  condstionem  suam^  deteriarem  ^"^'  ^^'  ^43* 

nequaquam. 

As  a  paraon,  vicar,  ardideacon,  prebend,  chantery  priest,  and  F.  N.  B.  55.  D. 
the  like,  may  have  an  action  of  waste,  and  in  the  writ  it  shall  &  ^*  £•  F. 
be  said^  ad  exharedattottem  ecclesuB^  4*^.  ^sius  B.  orprabenda  ^^      '^'  ^ 
ipsitu  A. 

And  the  parson,  &c  that  makedi  alease  for  life,  shall  F.  N.  B.  4^  L. 

[34l7|  ^^^'^  *  consimili  casu  during  t^tfae  life  of  the  lessee,  ^.N.    floE.8- 
lj    J  and  a  writ  ofentrieodcommteiitfiR&^fni  after  his  death,  J'-'^""^"^^ 
<a  A  wnt  odterminum^priBteriit,  or  A  gubdfermittai  j^lSatrai^M. 
in  the  debety  and  none  can  maintaine  any  of  these  writs,  but  a  1.    14  £.  9. 

.tenant  in  fee  simple  or  fee  tayle.  >bid.  4. 

^^  ^  F.N.B.50. 

30  E.  3. 26.    SI  E.  3. 1 1.  tit.  Entrie,  10.    F.  N. B.  sod.  F.  Registr.  337.    4  £.  4.  9. 
8  £.  3.  tit.  Eotrie,  3.     7  H.  3.  54,  ^.    (Ant.  67.  a.) 

.    And  a  parson,  &c.  may  receive  homage  (A),  which  tenant 
for  life  cannot  doe.     Temps  E.  1.    Incumbent,  10. 

[c]  X'ikewise  a  parson,  &c.  shall  have  a  writ  of  mesne,  and  a  \e]  F.  N.  B.  4^ 
contra  Jbrmamfe^ffkmenti,  t.  50.  a. 

But  a  parson  cannot  make  a  discontinuance,  as  IMeton  here 
teacheth ;  for  that  should  be  to  the  prejudice  of  his  successor  to 
take  awav  hiis  entrie,  and  to  drive  him  to  a  reall  action. 

Also  ir  a  parson,  &c.  make  a  lease  for  yeares,  reserving  a  rent,  (1  Roll.  Abr. 
and  dieth,  the  lease  is  determined  by  his  death ;  as  if  tenant  for  47^*  479*  4^9. 
life  hadmade  a  lease,  no  acceptance  of  the  rent  by  the  successor  ^nlP^'  ^^' 
can  make  it  good.    Also  in  a  reall  action  a  parson,  vicar,  arch-  \  r^.  Afar.  9^ 
deacon,  prebend,  &c.  shall  have  aid  of  the  patron  and  ordinarie,  334^  ' 
as  tenant  for  life  shall  have*     So  as  it  is  evident,  that  to  many  so  E.  3. 
purposes  a  parson  hath  but  in  effect  an  estate  for  life,  and  to  t>t'  Aid,ao. 
many  a  auabfied  fee  simple,  but  the  entire  fee  and  right  is  not  in  9  £7gf]J^ 
him ;  and  that  is  the  reason  that  hee  cannot  discontmue  the  fee  3  H.  6. 04. 
simple  that  he  hath  not,  nor  ever  had ;  for,  as  it  hatli  beene  said,   1 1  H.  6. 9. 
Omnisprivatioprcesujoponit  habitum.    And  for  the  same  cause  he  ^  £•  3*  46* 
cannot  have  a  writ  01  right  right,  nor  a  writ  of  right  in  its  nature ;  i^  ^"^  ^' '  3' 
as  a  writ  of  right  sur  disclaimer  of  customes  and  services,  ne  (pio.  asS.)^^ 
injust'^  vexeSf  rationabilibus  divisisy  fuoJurCf  and  the  like. 

But  here  it  impeareth  by  Littleton,  that  such  bodies  politike  (2  Cro.  aoow 
or  corporate  as  nave  a  sole  seisin,  and  may  have  a  writ  of  right,  ^^  8^5-  ^ 
for  that  the  fee  and  right  is  jn  them,  (albeit  they  cannot  absolutely  2?*  ?£^' ,.  ^' 
convey  away  their  lands,  &c.  without  assent  of  others),  may  /'^yiO 

make  a  discontinuance ;  as  a  bishop,  an  abbot,  a  deane,  a  master 
of  an  hospilaU,  and  the  like.   But  this  is  to  bee  understood  where 

a  deane 

(h)  Fii.  atUe6j.  a.  om^a-,  and  Mr*  BargrMi'intU  i,  «ftfre. 
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AdeaDeoraiiiMterofanhotpitail,  &c.  aretoiehrKvedofdi** 
tinct  poMWilops :  for  if  the  bodie  that  is  leised  be  aggregate  of 
manvy  as  the  deane  and  chapiter,  master  and  oonfireres,  &c.  diem 
the  teoffiment  of  the  deane  or  master  is  so  ftane  from  a  disoon- 
tinuance  as  it  is  a  disseisin. 
44  E.  3. 1 1.  And  these  that  have  the  fee  and  right  in  them  shall  not  have 

Q  e!''  ^6^'        ^^  ^  respect  of  their  high  and  la^  estate,  albeit  anj  of  them 

13  E^V?'*  ^  presentable:  but  a  daeme  that  is  collatiYe  shall  have  aid  oi 
6  £.3.11'  thekin^. 

6  E.  9.  Aid,  167.  And  It  is  to  be  observed,  that  the  remedie  is  ever  agreeable  tm 
^^  V*  ^AU  ^^  ^E^^ '  <^^  therefore  die  bidhop,  deane,  master  of  an  hospitaO, 
38R3.  la'^  that  hath  college  and  common  seale,  or  the  like,  shall  have  a  writ 

14  E.  3.  of  ri^t  right,  which  is  the  highest  remedie,  for  dbat  they  have 
Juris  utmn,  4.    the  highest  estate. 

ts^  Here  LttOeton  citeth  die  booke  esse,  Mich.  [34271 
a  /f.  4.  as  an  authoride  whereupon  he  groundeth  l^s  I     ^  J 

Sinion,    And  it  is  to  be  obsenred,  that  die  jeares  of 
.  4.  were  published  before  LUtleton  did  write. 
Vide  Sect.  5*7.        But  at  this  day,  the  bishop,  deane,  master  of  an  hospital!,  or 
^RH^'    ft        the  likei  that  have  the  fee  ana  right  in  diem,  as  hadibeene  said, 
U  EiL^^io.      <^^uii^ot  discontinue ;  neither  can  they  or  any  parson,  vicar,  ajch- 
I  Jaoobi»cip.  3.  deacon,  prebend,  or  any  other  having  any  ecdesiasdcall  living, 

with  assent  of  deane  and  chapiter,  patron  and  ordinary,  or  iSe 

consent  of  any  others,  make  any  lease,  gift,  grant  or  conveyance, 

estate,  charge  or  incumberance  to  binde  his  successor  other  than 

for  terme  of  one  and  twentie  yeares,  or  three  lives  in  possession. 

Lib.  1.  fol.  46.     whereupon  the  accustomed  rent  or  more  shall  be  reserved.  These 

Lib.  4.  fol.  76.     be  excellent  lawes,  and  have  beene  well  expounded  for  the  main- 

?i*^  Ar  ^^'  ^     tenance  of  religion  and  the  ff ood  of  God's  ch  urch ;  for  otherwise 

Lib  6  lbL*<s7     ^^  ^  ^  ^>^  feared  that  hdy  church  would  lose  more  than  it 

iS.  7!  foL  8. '     would  gaine  in  these  dayes. 

Lib.  1 1.  Ibl.  67.  But  where  ISttUton,  in  this  and  other  Sections,  makes  mendon 
37  H.  8.  of  masters  of  hospitals,  the  reader  must  know,  that  since  Littleton 

3^  u'  o'  wrote,  there  hatn  beene  a  great  alteration  made  by  divers  acts 

37  H.  8.  ^^  parliament  concerning  hospitals. 

1  £.6,  ice 

**  Master  of  an  hospitatt,^    These  points  concerning  ho^itab 
[d]Puc.34Elis.  were  resolved  [d]  by  the  justices. 

tiie  Uxd^  First,  that  no  hospitall  was  given  to  the  crowne  by  the  statute 

Sr^^fo^XS   ®*'  ^7  ^-  8-  ^^^  any  hospitall  is  widiin  the  statute  of  31  H.  8.  of 
ET^iiedeCanl  monasteries,  but  only  religious  and  ecclesiasticall  hospitals,  and 
terbnrie'tcase.     that  no  lay  hospitall  was  within  those  statutes. 
<s  Sid.  48.)  Secondly,  if  upon  the  foundation  of  any  lay  hospitall,  or  after 

it  was  ordained,  that  one  or  divers  priests  should  be  maintained 
within  the  hospitaU  to  celebrate  divuie  service  to  the  poore,  and 
to  pray  for  the  soule  of.  the  founder,  and  all  christian  soules,  or 
the  like ;  and  that  the  poore  of  such  hospitall  should  make  die 
like  orisons,  yet  such  an  hospitall  is  not  within  the  said  statutes ; 
for  the  hospitall  is  lay,  and  not  religious ;  and  all  or  the  most 
part  of  antient  lay  hospitals  were  founded  or  ordained  after  the 
like  sort ;  and  the  noakers  of  those  statutes  never  intended  to 
overthrow  workes  of  charitie,  but  to  take  away  the  abuse. 
Lib.  1.^  f.  94.  Thirdly,  that  no  hospitall  was  given  to  the  king  by  the  statute 

Porter's  cue.      of  37  if.  8.  but  in  two  cases,  wnere  the  donors,  founders  or 

patrons,  &c.  had  entred  and  expulsed  the  priests,  wardens,  &c 
betweene  die  fourth  day  of  Februarie,  Anno  27  H,  8.  and  the 
five  and  twentieth  of  December,  Anno  37  H.  8.  or  where  king 
Henry  the  eighth,  by  commission  according  to  that  act,  should 

enter 
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en^  and  seise  the  same;  bat  that  detenniaed  by  the  death  of 
that  kins. 

Fourthly,  tliat  the  statute  of  i  E,  6,  extended  not  to  any  Porter's  cue, 
'hospital!  whatsoever,  either  lay  or  religiousi  as  by  the  same  ubi  supra, 
appeareth.  Iib.4. 111.113, 

And  I  was  of  counsell  with  the  lord  Cheney  in  this  case,  ^^JLyJ^.'^n^, 
which,  seeing  it  may  doe  good  for  maintenance  of  charitable  Ecdesiasticus, 
uses,  I  thought  good  summarily  to  report  it.    To  this  I  will  c.  34.  ver.  33. 
adde,   Pants  pauperum  vita  pauperum;  qui  defraudat  eos  vir  (8Rep.  i3i.a.) 
sanguinis  est. 

NotOy  Of  hospitals,  some  are  corporations  aggregate  of  many; 
as  of  master  or  warden,  &c.  and  his  confreres :  some,  where  the 
master  or  warden  hath  only  the  estate  of  inheritance  in  him,  and 
the  brethren  or  sisters  power  to  consent,  having  college  and  com- 
mon scale :  some,  where  the  master  or  warden  hath  the  state  in 
him,  but  hath  no  college  and  common  scale ;  and  such  a  master 
or  warden  shall  have  vl  juris  uirittn:  and  of  these  hospitals  some  14  E.  3.  Jurir 
bee  eligible,  some  donative>  and  some  presentable.  vtrom,  4. 
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jQUT  the  higliest  writ  that  th^  can  have  is  the  writ  o/"  juris  utriim, 

which  is  a  great  proof e  that  the  right  of  fee  is  not  in  tnenif  nor  in  any 

othersy  S^c,    But  the  right  of  the  fee  simple  is  in  abeiance,  that  is  to  say^ 

that  it  is  only  in  the  remembrance,  intendmaU  and  consideration 

[534271  of^f^  ^^f  *  ifc.for  it  seemeth  to  me,  tr^  that  such  a  thing  f  and 
.  b*  J  ^^  ^  right  which  is  sayd  in  divers  bookes  to  be  in  abeyance, 
is  §  as  much  to  say  in  Latine  (scilicet),  Talis  res,  rel  tale  rectum, 
quee  vel  quod  non  est  in  homine  adtunc  superstite,  sed  tantummodo 
est,  et  consistit  in  consideratione  et  iDtelligenti&  legis,  et  auod  alii 
dixerunty  talem  rem  aut  tale  rectiim  fore  in  nubibus.  j;  But  t  suppose, 
that  they  meane  by  these  words  (in  nubibus,  &c.),  as  I  have  said  b^bre^ 

**  JN  abeiance.*"    (1)  That  is,  in  expectation,  of  the  French  34  £.3.  63. 
word  bauer,  to  expect.    Por  when  a  parson  dieth,  wee  say  Y*-  Sect  648. 

Vide  Sect.  1.    (Hob.  338.    A«t.  363.  b.    3  Roll.  339.    Post  335.  a.    1  Hep.  60.) 

that 

*  ^c,  not  in  L.  and  M.  or  Roh.  these  xnords  (in  nubibus,  &c.)  not  in 

f  and^iuy  L.  and  M.  and  Roh.  L.  and  M.  or  Roh. 
§  S^c,  added  in  L.  and  M .  and  Roh.        4  4'^*  added  in  L.  and  M.  and 

X  But  I  suppose  that  they  meane  by  Roh. 

»*■*■.■ II'      ■     ■     ■  -  1.1 ...  -1 .1  ■  ■       I ■  111 

(1)  In  the  course  of  these  notes,  frequent  mention  has  been  made  of  the 
necessity  which  there  was  at  the  old  law,  that  there  should  always  be  an  imme- 
diate tenant  of  the  freehold,  apd  of  the  reasons  on  which  this  necessity  was 
grounded ;  but  these  reasons  did  not  apply,  in  the  same  decree,  against  the 
suspense  of  the  inheritance.  Hence,  thou^  for  the  reasons  before  mentioned,  it 
was  an  established  maxim,  that  the  freehold  never  could  be  in  suspense,  or,  ad 
it  is  generally  called,  in  abeyance,  it  was  admitted  that  the  inheritance  might. 
But  this  suspense  or  abeyance  of  the  inheritance  could  not  but  be  considel'ed 
wiUi  a  very  jealous  eye ;  for  though  fiefs,  in  their  original  constitution,  were  not 
hereditary;  still,  when  they  had  once  become  hereaitary,  the  consequences  of 

their 
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that  the  finediold  h  b  abeyance,  beeatiae  m  taeceum  is  in 
expectation  to  take  it;  and  nere  note  the  neoeiaitie  of  the  true 
inteipretation  ct  words* 

If 

Aeir  becoming  such  were  so  numerous,  and  affected  materially  so  many  other 
parts  of  the  feudal  sTstem  of  real  property,  that,  though  it  was  always  admitted 
that  the  inlieritance  might  be  suspenaed,  it  was  agroM,  that  the  suspense  of  it 
should  be  discountenanced  and  discouraged  as  mqch  as  possible,  and  diowed 
upon  none  but  the  most  pressing  and  urgent  occasions.  The  chief  reasons 
or  the  aTersion  of  the  old  law  to  the  suspension  of  the  inheritance  are  set  forth 
in  two  late  masterly  and  profound  publications,  sir  William  Blackstone's 
Aigument  on  the  Case  of  Perryn  and  Blake,  and  Mr.«Hargrave's  Observations 
on  the  Rule  in  Shelley's  case. — To  these  reasons,  the  modem  law  has  added 
her  discouragament  of  every  contrivance,  which  tends  to  render  property  unp 
alienable  beyond  the  limits  settled  for  its  suspense ;  it  beinff  clear,  that  no 
restraint  upon  the  alienation  of  property  would  be  more  eftectual  than  the 
don  of  a  suspense  of  the  inheritance.— The  same  principles  have,  in 


some  desree,  given  rise  to  the  well-known  rule  of  law,  that  a  preceding 
estate  oT  freehold  is  indispensably  necessary  for  the  support  of  a  contingent 
remainder  t  and  they  influence,  in  some  degree,  the  doctrines  respecting  the 
dedrucHan  ciconHngeni  remainders.  Mr.  Feame's  excellent  Essay  on  these 
subiects  makes  any  further  invest^tion  of  them  here  quite  unnecessary;  but 
peroaps  the  tetAer  will  not  be  diroleased  with  tl|e  following  short  discussion 
of  a  sid>jecL  intimately^  connected  with  them  ;—the  itupentio*  €ind  extinction 
of  powers,  deriving  their  eflect  from  die  statute  of  uses,  or  the  statute  of 

I.  A  power  ma^  bf  d^mtd  a  right  reterved  b^  a  perton  to  himself^  or  given 
to  him  ifj^MnotkeTf  to  devest  kmd/nm  those^  on  mom  it  is  settled^  by  the  instru* 
mentf  containing  thepowerf  and  to  test  it  in  others.^^Vfhen  it  may  be  exercised 
indiscriminately  in  ftvour  of  any  object,  the  party  has  the  complete  dominion 
of  the  land ;  such  a  power  may  therefore  be  termed  a  power  qf  omnerMp : 
when  the  objects,  in  whose  fkvour  it  may  be  exercised  are  confined,  it  may 
be  termed  a  timied  potoery  and,  in  most  cases,  partakes  of  the  nature  of  a 
trustL  delegated  to  the  party  to  be  exercised,  more  or  less,  at  his  discretion, 
for  uefar  benefit,  and  is  therefore  a  poifer  diarged  with  a  trust,  more  or  leas 
discretionaiy.  A  power  to  appoint  land  in  settl^nent,  or  any  proportion  of  it, 
or  to  charge  it  with  the  payment  of  a  given  sum  to  any  person,  is  a  power  of 
ownership ;  a  power  of  jointurinff,  ana  a  power  to  appomt  land  to  or  among 
any  description  of  persons,  as  the  party's  own  chiloren,  or  the  children  m 
another,  or  to  charge  it  with  the  payment  of  a  sum  of  money  to  such  chil- 
dren, is  a  limited  power,  and  a  iqpeeies  of  trust,  exerciseable,  more  or  less,  at 
the  par^s  discretion^  for  their  benefit  \  and  therefore  a  power  charged  with 
a  trust. 

II.  Powers  over  real  property,— (to  which  this  annotation  ia  alt«>g^ether 
confined),— may  be  distinffuished  mto  powers  collateral^  and  powers  relaUng  to 
the  estate  ^the  donee  of  the  power  in  the  land.  A  collateral  power  is,  where  a 
power  b  given  to  a  person  who  has  no  estate  or  interest  in  the  land.  Such 
b  the  power  of  sale  given  to  persons  who  have  neither  an  estate  for  pre- 
serving contingent  remainders,  nor  any  other  estate  or  interest  in  die  land. 
Powers  relating  to  the  estate  ^  the  donee  of  the  power  in  the  land  may  be 
subdivided  miovofwers  appendant  to  an  estate^  which  the  donee  of  the  power 
hath  in  the  lano,  subject  to  it,  and  powers  in  gioss,  A  power  is  said  to  be 
appendant  to  the  estate  of  the  party,  when  the  use  or  estate,  to  be  created 
by  the  power,  takes  cTOCt  in  possession  during  the  continuance  of  an  estate 
wnich  the  donee  hath  in  possession  or  remainder,  and  therefore  wholly 

or 
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If  Miaiit  pur  terme  dCmder  vie  diedi»  Ae  fteehold  b  Mid  to 
be  in  abeyance  untill  the  occupant  entretb.  If  a  man  make  a 
lease  for  life,  die  remainder  to  tfae  right  heiree  of  J.  5.  tbe  fee 

simple 

or  partially  overreacbes  it  Such  is  the  power  usually  ghrim  in  settliiniiitt, 
to  tenants  lor  life  to  execute  leases :  such  also  are  the  powers  of  sale  and 
exchan§pe»  usually  given  to  trustees  for  preserving  contmgent  remaindets. 
Powers  in  gross  are,  when  the  person  to  whom  they  are  given,  hath  an  estate 
in  the  lanc&,  but  the  estate  to  be  created  under  or  by  virtue  of  the  power, 
is  not  to  take  effect  till  after,  and  therefore  does  not  overreach  tfae  estate  • 
of  the  donee  of  the  power.  Such  is  the  power  of  jointuring  usually  given 
in  settlements.  But  where  a  person  takes  distinct  estates  under  the  same 
settlement,  the  same  power  is  sometimes  a  power  appendant  in  respect  to 
one  estate,  and  a  power  in  gross  in  respect  to  the  other.  Thus,  where  hmd 
is  limited  to  the  use  of  A,  for  life ;  remainder  to  his  sons  successively  in  taD, 
with  remamder  to  the  heirs  of  his  body,  with  a  power  to  jointure  and  to 
create  a  term  for  securing  the  jointure ;  these  powers,  in  respect  to  AJn  estates 
for  life,  are  powers  in  gross;  and,  in  respect  to  his  remainder  in  tail,  are 
powers  iqppendant. 

UI.  As  to  thesusvense  or  extingmskmeni  qf  pomers  collateral  to  the  land,^t 
is  said,  that  the  release,  6ne,  feoiEoient,  or  common  recovery  of  the  donee  of 
such  powers,  will  not  extinguish  or  destroy  them.  See  ante  ^s.  b.  Albanie^is 
case,  1  Rep.  110. b.  Dig^'scase,  i  Rep.  173.  a.  Moore, 605.  The feason, 
why  a  release  does  not  extinffuish  them,  is  shown  to  be  (ante  ^s-'^^)  1^  that 
coUaterd  powers  are  not  in  Uie  nature  of  lights  or  titles,  and  cannot  therefore, 
from  their  nature,  be  released,  sdly.  That,  where  powers  are  given  or  reserved- 
to  any  person,  having  any  estate  or  interest,  either  present  or  future,  in  tfae 
land,  the  exercise  of  these  powers  is  ccosidmd  as  advantageous  to  hfan;  and 
there  is  no  reason  why  he  shoidd  not  be  allowed  to  depart  with  er  exclude 
himsdf  from  the  benefit  of  them :  but  that,  when  they  are  given  to  strangers, 
they  are  intended  for  the  bonefit  of  some  third  person ;  and  therefore  the 
extmction  of  them  is  supposed  to  be  injurious  to  some  person  intended  to  be 


benefited  by  them.  With  respect  to  their  not  bring  destroyed^  by  feofinent, 
fine,  or  recovery,  every  man,  it  is  said,  b  estopped  firom  daimmg  any.  estate 
contrary  to  his  own  feofiment;  but  if  a  stranger,  with  a  power  of  revocation, 
makes  a  feofinent,  levies  a  fine,  or  suffers  a  recov^,  and  afterwards  revokes, 
the  person  claiming  the  estate  under  the  revocation  is  in  immediately  by,  and 
makes  his  title  immediately  from,  the  orieinal  settler  or  devisor,  and  not  by  or 
from  the  feoibr,  conusor,  or  recoveree :  he  is  not  dierefere  bound  or  estopped 
by  any  act  of  the  feoffor,  conusor,  or  recoveree.  Thus,  if  a  person  devised 
Chat  his  executors  should  sell  his  land,  amd  died,  and  hb  exeontors  made  a 
feofinent;  it  was  held  that  tfae  executors  might  seH  asaiaat  their  own  feetf- 
ment,  because  the  power  to  sell  was  merely  collateraT  to  tfae  right  to  tfae 
land,  and  the  purcfaaKsr  took  notfaing  by  the  feofinoit. 

ly.  Astopowersrdd^ngU^iheesiaUofihtdoMeofthefefOierm 
3uch  of  those  powers  as  are  in  the  nature  of  powers  appendant  to  iheesMe^ 
may,  it  is  agreed*  be  extinguished  by  tfae  release,  feoifineat,  fine,  or  common 
recov^  of  the  donee  of  Vbt  power.  These  powers  also  are  liable  to  be  ex* 
tioguished  or  suspended  by  any  of  the  coBveyances  whidi  aie  said  not  to 
operate  by  transmutation  of  the  pessessioai,  as  bargains  and  sales,  leases  and 
releases,  and  covenants  to  stand  seised :  for  whoever  has  any  estate  in  tfae 
land,  may  convey  that  estate  to  another ;  and  it  would  be  unjust  that  he  sfaould 
afterwards  be  admitted  to  avoid,  or  to  do  any  tiling  in  derogation  from  faia 
own  grantor- Any  assurance  of  this  nature,  therefore,  which  carries  with  it  the 

whole 


343.  b.] 


«Biv  a  HVt  «f  the  crtau 
amy  the  cvoOMMCC 
die  cMtte  to  be  noKd  by  k ; 

apoD  tbe  tililg,  fat  a  cmt  of  a  restX  n 
[  b3r the povcr to tbot  Anige.    Itiboold, 
wbcie  a  pover  is  ia  tbe  natnre  of  a 
of  tbe  pow  be  not  a  bteach 


V.  As  to  focb  of  die  powen  rchtiag  to  l4<  eiMSf  ^ite  dbaer  ofUkpamer 
im  tke\mofim9g^wmAto  be  poawri  «  ^nm  .-'*  As  tbe  ertates  laked  bj  tfacm 
do  not  ftD  witboi  tbe  cony  aw  of  tbe  estate  to  wfakfatbcj  are  said  to  reiale» 
tbere  docs  not  seem  to  be  any  reason  idij  anj  alteration  m  tbnt  estate  dionid 


albct  tbcni.  Hence,  if  tenant  for  life,  with  a  power  to  jointnre  an  after-takeB 


wife,  oonvejrs  bis  life  estate  by  bafjnin  and  sale,  lease  and  rdease,  or 

to  sttnd  sosed,  tbis  conveyance  wffl  not  affisct  the  power  of  nnldng  a  ^ 

If  be  eren  makes  a  conveyance  in  fee  by  any  of  these  assarances,  m  it  is  not 

their  operation  topassagreater  estate  than  tbe  grantor  has  a  right  to  convey  ^ 

die  power  in  grom  is  not  afected  by  it ;  bat,  if  he  conveys  by  Ime,  feofinent. 


or  recovery,  as  these  aswnrances  not  only  pam  the  estate  of  the  grantor,  bat 
convejr  a  tortious  fee,  thqr  necesssrilY  disturb  the  whole  inherituice.  Hi^ 
tbareme  may  operate  in  extinction  of  the  power.  A  power  in  grom  may  ako 
be  FfflfSfil  toany  of  those  in  rrmaindfr :— and  if  the  whole  fee  is  in  the  terre- 
tenant,  sulrject  to  the  power ;  as  where  an  estate  is  limited  to  yf .  fer  life, 
leaminder  to  socb  uses  as  he  dudi  by  deed  or  win  q»pomt,  and  in  defeok  of  sudi 
appofaitment  to  i4«infee;  there  if  il.  conveys  the  iHiole  fee  by  lease  and  re-' 
leaw,  his  power  of  appointment,  notwithstanding  it  is  in  the  natore^of  a  power 
in  arom,  is  totally  extmguishedL  See  Penne  r.  PeacodL  &  ax«  Ca.  Temp. 
TaU>oty4i. 

TL  It  dwold  be  observed,  that  in  mentioning  above  the  elfect  of  a  feoff- 
ment, fine,  or  common  recoveiy,  the  expression  is,  dial  powers  amy  be  exdn- 
goished  by  those  conveyances: — But  it  it  not  intended  to  expfttSj  either  with 
re$peet  to  jKnoers  appendant  or  panen  in  gross,  that  such  canveyances  necessarify 
OMunaoiidably  extinguish  such  powers,  in  aU  cases. 

VL  1.  On  the  contrary,  tbe  cases  of  Bullock  t?.  TTiome,  Moore,  615^  and 
Smith  on  the  demise  of  Richards  v.  Clyiibrd,  1  Duni.  and  East,  738.  seem  to 
show,  tl^at  sudt  coweeuances  toiU  not  have  this  effect,  if  the^f  ar^  accompanied  by  a 
deed,  tohich  directs  tKem  to  operate^  as  a  confirmation  of  the  subsisting  nses,  and 
either  declares  no  other  uses,  or  declares  none  inconsistent  tath  such  subsisting 
f»ei#— -As  where  land  is  limited  to  A.  during  his  life,  with  a  limitation  to  trus- 
tees and  their  heirs,  during  his  life,  in  trust  to  preserve  contingent  remainders, 
remainder  to  his  sons  successively  in  tail  male ;  and,  for  de&iut  of  such  issue, 
to  the  right  heirs  of  A. ;  and  powers  of  leasing,  jointuring  and  charging  with 
portions,  are  given  to  A.,  and  powers  of  sale  and  exchange  are  given  to  trus- 
tees to  be  exercised  with  A.'m  consent  ;^at  a  subsequent  period,  A.  covenants  to 
levy  a  fine,  and  directs  it  to  operate,  in  the  first  place,  tor  confirroinff  the  uses 
antecedent  to  the  limitation  of  the  reversion,  and  the  powers  colTateral  or 
relating  to  those  estates ;  and,  in  the  next  place,  for  conveying  and  limiting 
the  reversion  to  uses,  which  he  proceeds  to  declare  of  the  same :— it  is  appre- 

h^med 
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eonndcraHoneshe  inUUigetUid  legu^  because  it  is  not  in  any  man 
then  livinff ;  and  the  right  that  is  in  abeiance  is  said  to  be  in  nu" 
bilnu^  in  the  clouds,  ana  therein  hath  a  qualitie  of  fame  whereof 
the  poet  speaketh : 

Jngredtiurque  soh,  et  caput  inter  nubila  eondit,  ^^^^'  ^  -^^eW* 

Sect. 


hended  that  the  fine  mil  operate  neither  to  divest  thetises,  noj  to  destroy  the 
powers,  nor  to  forfeit  the  estate  of  the  tenant  for  life,  but,  as  a  confirmation  and 
further  assurance  of  those  uses,  estates  and  powers. 

VI.  2.  And  the  cases  of  the  Earl  of  Leicester,  i  Vent  278.  and  Herring  v. 
Brown,  1  Vent.  368. 371.  appear  to  show,  that,  where  a  tenant  for  life  has  a 
power  of  appointment;  ana,  oy  a  deed  executed  in  the  manner  prescribed  for 
the  exercise  of  the  power,  covenants  to  leoy  afine^  and  directs  it  to  operate  to 
uses  ^omrrantedhythe  pofoyerSy  the  fine  will  not  destroy  the  power,  but  operate, 
in  concurrence  with  the  de^,  as  an  exercise  of  it.  Hence,  if  tenant  for  life  has 
a  power  of  jointuring  by  deed  executed  by  him  in  the  presence  of  and  attested 
by  two  or  more  witnesses;  and  by  deed,  so  executed  and  attested,  covenants  to 
levy  a  fine,  and  directs  it  to  operate  as  a  confirmation  of  his  life  estate,  and 
after  his  decease  to  the  use,  intent  and  purpose  that  B,  his  intended  wife,  may, 
if  she  survive  him,  receive  a  jointure  rent-charge  during  her  life,  and,  subject 
to  the  same,  to  the  subsisting  uses ;  and  the  fine  is  levied  accordingly : — ^it  is  ap- 
prehended, th^t  the  fine,  thus  directed  in  its  operation,  will  be  a  legal  exercise 
of  the  power,  and  operate  at  the  same  time,  as  a  further  assurance  of  the  uses 
aubsistmg  or  capable  of  taking  effect  under  the  deed  creating  the  power. 

VI.  3.  It  may  further  be  generally  asserted,  that,  in  all  cases  where  a  fine  or 
common  recovery  can  be  so  connected  with  a  prior  deed,  as  to  make  with  it 
.  one  entire  assurance^  the  fine  or  recovery  will  operate  nat  to  suspend  or  extin* 
guish  but  to  strengthen  and  establish  the  pomoers  contained  in  that  deed.  An, 
where  a  tenant  in  tail,  supposing  himself  seised  in  fee,  conveys  the  land  to 
several  uses  in  strict  settlement,  and  limits  powers  of  all  or  any  of  the  de- 
scriptions which  have  been  mentioned ;  and  afterwards,  on  discovering  the 
mistake,  levies  a  fine  or  suffers  a  recovery,  and  directs  it  to  operate  to  the 
uses  of  the  settlement,  a  court  would  consider  the  settlement,  the  fine  or  re- 
covery, and  the  deed  declaring  the  uses,  as  forming  one  assurance,  and  that 
the  powers  were  therefore  est&lished  by  the  fine  or  recovery. 

Vn.  It  should  also  be  observed,  that  any  contract  entered  into  by  the  donee 
of  a  powery  tuith  tohich  an  exercise  ofthepoiwer  voould  be  inconsistent^  prevents, 
at  least  in  equity,  a  valid  exercise  qfit.  Thus,  where  a  tenant  for  life  has  li 
poweiC  to  charge  an  estate  with  a  sum  of  money,  for  his  own  benefit,  and  to 
create  a  term  n>r  securing  it,  and  coYenants  for  a  valuable  consideration,  not 
to  exercise  these  powers,  a  subsequent  exercise  of  them  would  be  a  breach  of 
his  contract^  and  therefore  void  in  equity. 

'   VIII.  It  even  may  be  thought*doubtful  vAether  itwmldnot  be  void  aiso  at  lata. 

This  leads  to  the  discussion  of  a  point  of  great  importance,  but  which  doth 

not  appear  to  the  writer  to  have  received  the  attention  it  deserves,— whether 

in  conveyances  which  derive  their  effect  from  the  statute  of  uses,  the  use  is 

executed  by  the  statute  in  any  case,  in  which  the  party  is  not  entitled  bond 

Jide  to  the  trust ;  or  in  other  words,  whether  there  can  be  a  cestui  que  use, 

under  the  statute,  in  any  case,  where  the  party  to  whom  the  use  is  limited, 

would  not  have  been  cestui  que  trust,  while  uses  remained  in  their  fiduciary 

state,  at  common  law.    To  bring  this  suggestion  to  the  test,  let  it  be  supposed 

lliat  lands  are  conveyed  by  A.  to  /.  S.  and  his  heirs,  to  the  use  of  A.  tor  life, 

remainder  to  LS.  and  his  heirs  during  the  life  of  A.  in  trust  to  preserve  the 

contingent  remainders ;  and  after  the  decease  of  A*  to  the  use  of  the  sons  of  A, 

successively  in  tafl  male;  ^d  for  default  of  such  issue,  to  the  right  heirs  of 

A> ;  and  that  before  the  birth  of  any  son  to  A.,  A.  and  /.  S,  for  a  valuable 

Vol.  II.  R  R  consideration 
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coDodentioD,  coawej  the  lands,  by  tMrgain  snd  sale  inroDed,  to  C.  and  his 
heirs— Chafinff  notice  of  the  seCtueoienL  It  is  generally  considered  that,  in 
soch  a  case,  the  bai^gain  and  sak  wodd  operate  as  a  Talid  con  veyance  of  the  l^d 
fee  of  thelandto  C« ;  and  that  the  onlj  remedy  of  the  issue  male  of  if.  would 
be  a  bOl  in  equity,  upon  which  die  court  would  direct  a  reconfeyanoe.  Now, 
a,  previously  to  the  statute  of  uses,  A^  and  /.  S.  had,  in  die  proposed  case, 
conveyed  the  lands  by  bargain  and  waie  to  C  and  his  heirs,  the  bargain  and 
sale  would  have  been,  in  lenect  to  the  sons  of  X  wholly  inoperative.  For,  be- 
fore the  statute,  the  effect  Ota  bargain  and  sale  was  onljrto  transfer  the  trust, 
by  substituting  one  cedm  que  trust  for  another.  But,  in  the  case  which  has 
been  mentioned.  /.  S.  notwithstanding  die  conveyance  to  C.  would  have  con- 
tinued trustee  tor  the  sons  of  A,  and  accountable  for  die  rents  to  them. 
Now,  the  statute  of  uses  (27  Hen.  8.  c.  10.),  enacted  that,  '^  when  any  p^aon 
**  should  be  seised  of  land  to  the  use,  confidence,  or  trust  of  anjr  other  person 
**  or  body  politic,  the  person  or  corporation,  entiUed  to  the  use  in  fee  sunple, 
**  fee  tail,  finr  life,  or  years,  or  otherwise,  should  from  thenceforth  stand  and 
**  be  seised  or  possessed  of  the  land,  of  and  in  the  like  estates,  as  they  had 
*'  in  the  use,  trust  or  confidence^'*  It  ^eems  to  follow,  that,  in  the  proposed 
case,  toentide  C.  to  the  benefit  of  the  statute,  and  bring  the  conveyance  to  him 
within  its  operadon,  it  must  be  shown  that  /.  S,  was  seised  ^  to  the  use,  coo- 
**  fidence  or  trust  cf  C/*  and  that  C.  was  endtled  to  the  '^use,  trust  or  confi- 
«  dence**  of  the  land.  But  the  sons  of  A.  were  endded  to  the  benefit  of  the 
use,  trust  and  confidence ;  and  C.  had  no  dde  to  them  against  the  sons  of 
A.  It  mi^  be  thought  to  follow,  that,  in  the  case  which  had  been  proposed, 
the  statute  of  uses  would  not  operate,  and  the  conveyance  of  il.  and/.  &  to  C 
would  be  equally  void  at  law,  as  it  is  allowed  to  be  void  in  equity,  with  re^ 
spect  to  the  issue  male  of  il  If  this  doctrine  be  founded,  it  must  lie  attended 
with  extensive  consequences,  v 

IX.  This  leads  to  the  conoderadon  of  the  elfect,  which  comftyances  by  tke 
person,  seised  for  the  time  of  the  landj  ktne  on  colUaeral  pomers  vested  tH  ^ikar 
persons* 

IX*  1.  As,  where  a  tenant  for  life  under  a  settlement  containing  thjs  usual 
powers  of  sale,  executes  a  feoffment,  levies  a  fine,  or  suflfers  a  recovery.  A 
necessary  effect  a^  such  a  conveyance  is,  to  divest  the  whole  fee,  and  vest  i| 
in  the  fiN>fte,  eonusee  or  reooveror.  This,  therefore,  makes  it  necessanr  to 
consider,  what  from  that  circumstance,  independendy  of  any  other,  its  efed 
would  be  in  suspending  or  extinguishing  the  power  of  side.  To  arrive  at  a 
conclusion  on  this  noipt,  it  might  be  found  necessary  to  ascertain,  with  pre- 
cision, the  nature  of  the  estate  of  trustees  for  preserving  contingent  remainoer^ 
-— pardcularly,  whether  it  vests  in  them  in  possession  in  the  instant  of  the  com- 
mission of  the  act  of  forfeiture  by  the  tenant  for  life,  or  wuts  for  its  so  vesting  in 
them  in  possession,  till  the  ^ustees  determine  the  estate  convefred  by  the  tenant 
for  life,  Dy  their  enti^.  This  case  sometimes  occurs  in  practice ;— as,  where  a 
person  considerinjg;  hunself  seised  in  fee  simple,  conveys  to  the  use  of  himsdf  finr 
life,  with  a  linutation  to  tnistees  and  thdr  heirsduring  hu  life  for  preserv^ 
tinsent  remainders;  remainder  to  the  use  of  his  sons  successively  in  tail,  and  fer 
detault  of  such  issue  to  the  use  of  his  own  right  heirs.  Having  issue  an  only 
son,  they  levy  a  fine  to  the  use  of  a  purchaser.  It  is  afterwards  discovered 
diat,  at  the  time  of  the  execudon  of  the  settlement,  the  father  waa  tenant  in  tail 
with  remainders  over  2  and  the  father  and  son  join  in  sufering  a  coQunon  reco- 
very, to  the  use  of  a  purchaser  in  fee.  It  might  be  conteoded  lA  w<4l  a  case, 
that,  if  the  legal  freehold  vested  in  the  trustees,  immediately  on  the  fevyipg  of 
the  fine,  the  recovery  suffered  by  the  father  and  son,  would  be  void,  ^  want 
of  a  tenant  to  the  praecipe ;  but  that  the  recovery  would  not  be  subject  to  |)iis 
objecdon,  if,  to  vest  the  legal  fireehold  in  the  trustees,  their  previous  entry  w(9 
necessary. — ^The  writer  is  not  apprised  of  any  judicial  authority,  which  leacb  ^ 
a  certain  condusion  in  this  case.— In  respect  to  the  e£kct  of  a  fine,  feofoent 
or  recovery  of  a  tenant  for  life,  on  a  power  vested  in  a  tbiid  fmksoo,  he  Ihinlu 

th^e 
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A  LSO,  if  a  parson  of  a  church  dieth,  now  the  freehold  of  the  glebe  of 
^^  the  panonage  is  in  none  dwing  the  time  that  the  parsonage  is 

voide, 

there  is  strooff  ^ound  to  contendi  that  if  the  estate  waits  for  its  Testtag  ia  the 
trustees,  for  tneir  entry,  the  power  is  suspended  by  the  feofiinenty  fine  or  re- 
covery, till  it  is  restored  by  the  entry  of  tne  trustees ;  but  that  it  is  unaffected 
by  the  feoffinent  fine  or  recovery,  if  the  estate  vests  in  the  trustees  immediately 
on  the  commission  of  the  act  or  infeiture. 

IX.  9«  The  effect  of  feoffments^  Jinea  or  recoveries  of  tenants  in  tail,  on 
powers  vested  in  othsr  persons^  depends  on  other  principles ;  and  leads  to  dis- 
cussions too  numerous  and  extensive  for  the  present  annotation. — It  shall  be 
confined  to  a  case,  which  flreouently  occurs  in  practice. — ^Lands  are  conveyed  to 
the  iBe  of  A,  for  life^  with  a  limitation  to  trustees  aiMi  their  heirs  during  me  life 
of  A.t  in  trust  to  preserve  contingent  remainders ;  with  remainders  to  his  sons 
succesnvely  ia  tail  ;^-4»d  powers  are  limtted  to  A.  either  to  appoint  the  land  to 
•r  aoMMg  Ilia  children,  or  to  charge  it  widi  pertions  ;«-or  other  powers  are 
liaihad  to  Una,,  eoabling  hiai  to  create  uses  whien  are  ta  take  effect  in  po^ 
after  hia  decease.  In  these  caaes^  it  frequently  becomes  necessary  to  coasidery 
whether,  if  piefiously  to  the  executioB  of  these  powecsi  A.  aad  his  eldest 
or  only  sod»  join  ia  sofierioji  a  coauaon  recoveiy,  it  will  have  the  effect  of  de^ 
straying  the  power.  Now  it  la  the  known  e&ct  of  a  common  recovery  by  a  tenant 
in  tail  tobar»  not  only  estates  limitedin  reaiainder  afterthe  estate  tail,  bat  all  qses 
which  may  take  eflfect,  and  divest  the  lands  either  wholly  or  partially  from  him, 
during  the  continuance  of  his  estate.  If,  therefore,  after  the  limitations,  which 
have  been  mentioned,  a  proviso  bad  been  inserted,  directing  that,  if  particular 
lands  devolved  to  any  of  the  sons,  the  settled  lands  should  be  divested  firom  him^ 
and  devolve  to  oAers,  there  n  no  dottbt  that  a  recovery,  suffered  by  the  tenant 
in  tally  before  this  event,  would  prevent  the  effect  of  such  a  proviso.  With  great 
defetenPB  to  the  oantraiy  opinioa^  itappiears  to  the  present  writer,  that  this  case 
aad  the  case  now  under  consideration  are,  in  respect  to  the  e&ct  of  the  re- 
covery,, perfectly  parallel.  Whether  uaea  arue  under  a  IJtaitatbn,  or  by  the 
exercise  of  a  power>  they  are  equally  springinff;  or  shifting  uses  if  they  arise  oa  a 
deed,  and  executory  uses  if  they  anse  on  a  wiu.  In  the  proviso*  which  has  been 
tQ^g68ted»  they  arise  on  aa  event,  in  which  the  settler  nimself  directs  them  to 
arise ;  when  they  arise  under  a  power,  they  take  effect  on  aa  event,  on  which 
die  settler  authorizes  the  donee  of  the  power  to  direct  their  rising :  but,  in  each 
case,  when  the  event  happens,  the  effect  of  the  use  then  springing  up  or  vesting, 
on  the  uses  previously  suosisting  or  capable  of  commg  into  existence,  is  exactly 
the  same : — and  tfius,  m  die  view  of  the  preseat  writer,  both  aie  equally  liable  to 
jlestiuefion  by  a  recovery. — The  reader  will  observe,  that>  in  the  case  pro- 
pounded, the  uses,  to  be  created  under  die  power,  are  supposed  to  be  limited 
ia  such  manner,  ttet  diey  take  effect  after  the  death  of  the  tenant  for  life,  and 
diaft  the  estate  of  the  tenant  in  taQ,  who  suffers  die  recovery,  is  the  next  estate 
of  ftediold.  Where  odier  estates  of  freehold  are  interposed,  or  where  the  uses 
are  so  lunited  that  ^ey  may  take  eftct  in  the  lifetime  of  the  precedent  tenant 
§or  Ufe,  the  case  is  dimient,  and  lends  to  different  consideradons:— in  the  opi- 
nion of  the  writer,  the  uses,  in  diis  case,  are  equally  to  he  barred  by  a  commcm 
reeeverj,  and  a  deed  properly  prepared  to  ^ve  it  the  operation. 

Tlie  principles  of  the  doctnne  contain^  in  this  annotation  may  be  ex- 
teaded  much  farther  m  argument ;  but  it  is  by  no  means  advisable  to  do  it  in 
praedee.  On  die  learning  of  powers,  Mr.  Sugden  has  lately  favoured  the  public 
frith  a  third  edition  of  his  excellent  treatise  t^on  that  subject.— [Note  298.] 
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voide,  bmt  t»  dmamce,  tit.  im  cmmdermtim  mmd  im  iit 
tie  law,  wtHU  amoiktr  he  made  panm  ^  the  tame  dk 
diatefywhem  aaotker u\made  fanooj  tkefredaJd  im  deed  aim 


"^  TF  a  parmm  of  a  ehmrdk  dieA^  i^e.'^    Soitiiora 
"^  aUiot,  deme,  mrcbdemoon^  praboid,  Ticv.  and  of  cicrj 

odbcr^ioie  CJOipwatioB  or  body  poiitikr,^  urtlin  j 
BnKt.GLt.c9.  domtiTC^  wJacbinhciilMirPi  pot  imbriwuy  are  by 
^^t.MB'        hareditate$jaeeHte$;  WDdwemewajfquek/eeettem 


Sect  648.  rS4Sl 


panon  with  the  astent  of  the  patron  and  ordinary,  mm  grant 

charge  out  ofthegkbe  of  the  pananagt  in  fee,  ana  w  charge  the^Ae 
of  the  panonage  perpetually,  ergo  they  have  a  fee  »mpk,  or  two  or  one 
of  them  have  a  fee  aW&  ot  the  least  (oa  deux  oa  im  de  enx  aroit  fee 
simple  *al  meins  f).  To  this  may  bee  answered,  that  it  is  a  /wuayfc 
in  law,  that  of  everie  land  there  is  a  fee  simple,  l^c.  in  some  hodie,  or 
%  otherwise  the  fee  wnple  is  in  abeyance  ||.  And  there  u  another  psissdple, 
that  every  lana  of  fee  simple  may  bee  charged  with  a  rent  charge  in  fee  by 
one  way  or  other.  Ana  when  such  rent  is  granted  by  the  deed  of  tie 
parson,  and  the  patron  and  ordinarie,  tfc.  in  fee,  none  shall  have  prefsudke 
or  lotse  by  force  of  such  grant,  but  the  ^grantors  in  their  Uves,  smd  the 
hnresoftne  patron,  and  the  successours  ofthe  ordinarie  after  thesr  decease. 
And  after  such  charge  if  the  parson  die  (si  le  **  panon  derieX  his  suc- 
cessor cannot  come  to  the  saud  church  to  be  parson  of  the  same  by  the  law, 
but  by  the  presentment  of  the  patrois,  and  admisdon  and  institutum  of  the 
ordinarieff.  And  for  this  cause  the  successour  ought  to  hold 
content,  Mid  agree  to  that  which  his  patron  mid  the  ordinarie  have 
done  before,  t;c.  But  this  is  no  proofe  that  the  fee  simple,  i^. 
patron  and  the  ordinarie,  or  in  either  of  them,  S^c.  But  the  cause  that 
such  graunt  of  rent-charge  %%  is  good,  is,  for  that  they  who  have  theism 
terest,  8fc.  in  ike  sayd  church,  viz.  the  patron  according  to  the  law  tempo- 
rail,  and  the  ordinarie  according  to  the  law  spiritual,  were  assenting,  or 
parties  to  such  charge,  Sfc.  And  this  seemeth  to  be  the  true  cause  whf  such 
glebe  may  be  charged  in  perpetuitie,%%  S^c. 

(Aot  10.  b.)        *'  jfT  is  a  principle  in  lato,  Sfc,**    Prindpims^  quod  est  guasi 

primum  caputs  from  which  many  cases  hare  their  origioall 

or  beffinning,  wnich  is  so  strongy  as  it  suffereth  no  contradictkin ; 

and  therefore  it  is  said  in  our  books,  that  ancient  principles  d 
C«]  II H.  4. 9.     the  law  [a]  ought  not  to  be  disputed^  Contra  negantem  priaidpm 

non  est  dssputandum.  That  which  our  author  here  oalleth  a 
Sect  :^  4(  90.       principle,  Sect.  3,  &  gQ,  he  calleth  a  maxime. 


H  nuuk  not  in  L.  and  M«  or  Roh.         §  grantors^^-grantees,  L«andftf.aiid 

%  ffc.  added  in  L.  and  M.  and  Roh.  Roh. 

♦  al— an,  L,  and  M.  and  Roh.  ••  parson  not  in  L.  and  M.  or  Rok, 

t  &c.  added  in  L.  and  M.  and  Roh.  ft  Sfc.  added  in  L.  and  M.  and  Roh. 
X  Meronse  not  in  L.  and  M.  or  Roh.  XI  Sfc.  added  In  L.  and  M.  and  Roh. 
im  ^c.  added  in  L.  and  M.  and  Roh.        f  f  Sfc.  not  in  L.  and  M.  or  Roh. 
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Here  LMeton  in  answer  to  an  objection  alleageth  two  prin-' 
cijto.    Ffarst, 

**  That  of  everie  land  there  is  a  fee  simple^  Sfc."    Thig  is  per* 
spicuh  ventmj  and  needeth  no  explanation.    Secondly^ 

<<  Every  land  qf/ee  simple  may  bee  charged  injee  by  one  toayY)r  (Lampet's  gbm^ 
atiier:'    Hereby  it  appeareth^  that  albeit  the  right  of  the  fee  ioRep.46.b.> 
simple  be  in  abeyance,  yet  it  may  be  charged  by  one  way  or* 
another.    And  so  it  may  be  aliened  in  fee,  albeit  the  right  of  the 
fee  be  in  abeyance,  or  m  consideration  of  law.    And  herein  is 
a  diyersitie  worthy  the  obseryation  to  be  made,  that  when  the   . 
riffht  of  fee  simple  is  perpetually  by  judgement  of  law  in  abejrance, 
without  any  expectation  to  come  in  esse,  there  he  that  hath  the 
qualified  fee,  conctirrentibus  hOs  qua  in  jure  requsruntWy  may 
charge  or  alien  h,  as  in  the  case  of  parson,  yicar,  prebend,  &c. 
But  where  the  fee  simple  is  in  abeyance,  and  by  possibilitie  may 
eyery  houre  come  in  esse,  there  the  fee  simple  cannot  be  charged 
untm  it  commeth  in  esse  (i).    As  if  a  lease  for  life  be  made,  (a  Roll.  41 8» 
the  remainder  to  the  rieht  heires  of  L  S,  the  fee  simple  4>9) 

[34S71  <^<^°^^  ^  ^^  charged  till  /.  jS.  be  dead.    And  so  is 
1^   J  Littleton  to  be  understood,  yiz.  Uiat  either  it  may  be 
charged  in  pneienti,  or  in  fiduro. 

<<  Every  land  qf/ee  simple,"    And  so  it  is  of  lands  entailed, 
for  they  may  be  charged  in  fee  also ;  for  the  estate  taile  may  be 
cut  off  by  fine  or  recoyery .    Also  the  estate  taile  may  continue, 
and  yet  tenant  in  taile  may  lawfully  charge  the  land  and  binde  44E.  3.  ai,  aa. 
the  issue  in  taile.    As  if  a  disseisor  make  a  gift  in  taile,  and  the  (Plo.Com.  436. > 
donee  in  consideration  of  a  release  by  the  disseisee  of  all  hi^ 
fight  to  the  donee,  granteth  a  rent  cliarge  to  the  disseisee  and 
his  heires,  proportionable  to  the  yalue  of  his  rights  this  shall 
binde  the  issue  in  taile,  Vide  Sect.  1,  Bridgeroater'i  case  (A);  Vide  Sect.  1. 
which  lands,  by  the  rule  of  Littleton,  may  be  charged :  and  Bridgewatei'i. 
therefore  if  the  owner  of  those  thirteene^  acres  grant  a  rent-  ^*^'  *  ^' 
charee  out  of  those  thirteene  acres  generally,  lying  in  the 
meadow  of  eightie,  without  mentioning  where  they  lie  particiv- 
larly;  there,  as  the  state  in  the  land  remoyes,  tlie  chan^se  shall 
remove  also.    But  smce  our  author  wrote,  all  ecclesiasticall 
persons  are  disabled  to  charge  in  fee  any  of  their  ecdesiasticalji. 
possessions,  as  before  hath  beene  spoken  of  at  large. 

"  And  tohen  such  rent  is  granted,  S^cJ*    This  is  an  excellent  Vide  Sect.  593^ 
interpretation  and  limitation  of  the  said  principle,  yiz.  that  none  (l^oct«aud  Stud. 
shflJl  haye  prejjidice  or  losse  by  any  such  grant,  but  such  bs  are  ^'^\^  ^it. 
partie  or  priyie  thereunto ;  as  the  patron  and  his  heires,  the  Grant,  go. 
ordinary  and  his  successors,  and  the  parson  and  his  successors ;  8  R.  a. 
whidi  successors  of  the  parson  are  to  be  presented  by  die  patron  Annait.  53. 
or  his  heires,  and  admitted  and  instituted  by  the  ordinary  or  his  (^  ^^'  ^97) 
succcissors.    The  like  is  to  be  said  of  an  archdeacon,  prebend, 
▼icar;  chauntrie  priest,  and  the  like. 

'<  By  the  deed  of  the  parson,  and  the  patron,  and  ordinarie,  Sfc*'  (5  R«p«  81.) 
Yet  if  the  parson  die,  and  in  time  of  yacation  the  patron,  of  the  J^  ^'.3* 

40  £.  3.  30.    3  E.  3. 17.    Begi  38.    (Doct.  &  Stud.  56.  b.) 
(A)  Sre  afrt«  4.  a.  48. 6;  assent 

I  -    —  j_'  *  -  J  '  ■-■■.  111  ^i^_— ^_p»,^^_^_>^»^ 

(1)  On  the  <|ues.tion,  whether  the  fee  simple,  during  the  sOspense  of  a  con- 
tingent remainder,  remains  in  the  grantor,  or  is  in  abeyanciPi  see  Mr,  Feame*s 
Essay  on  Contingent  Remainders,  6th'  ed,  351. 

ER8 
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or  grnf^nirge  out  ot  me  gyogj  ibh  ■■ii  f^ 
becne  Mid)  biiide  the  moondiiic  iPiifirTt  fiv  ever* 
6  E.  9. 4. 55.         If  ilMre  be  penoBy  |i<lioii>  nd  uidiuujy  flid  Ae 


7£.3.4o,4i.  iiiinMiij  ifif  niilimiiu  Mill  If  m  ir  iif  ifcr  nuBMilf  1^4471 

;;e^^^  gfUi  nanoitietonodwr,  hsn^fMtf^rvfWM  I    ^   J 

i%\ii^  omdcratkm  thereof  thkahaUbinde  the  n^^ 

11H.4.6S.  the  penoD,  without  the  oooeeDt  of  die  petrao. 

8IL3.«3.  AdnvchjporocfaUliiisybedooirtifeaiidexeB^fiQBialor- 

Jar'utra.         aod DOt to the ordiottvie ;  neither cn the ofram 
8AM.49.31*     petfonbycotiiuiiMMBeiitobeogi|KiiiitedbyhiaL  And bt ■  lilfif^ 
j3Am.«.  Ira'i role,  the potnmaodincanihentiDijdMii^ the ^ebe;  aad 

albeit  it  be  donativebTalsyiiiaDyyetaMnfilncKf  ii  notcepdble 

of  ity  but  an  able  dene  nma  mctm  ordiiiet  is;  lor  albeit  hee 

come  in  by  l«)r  donation,  aMnothjadnuanoBorinatitation^  jcl 

14  H.  3.  Qntr.  hia  fonction  is  apiritoaU:  and  if  audi  a  dcike  donative  bo  dia- 

W;>^  tuibed,  the  patron  ahafl  have  a  fijgrgiamfflfff  of  thiadiMchdana" 

FN.B.33.c'i(l.  ecc&fiMt  4rc- and  dedare  the  qpeoaU  matter  in  hia  dec^^ 
c  a-Bre.  ftto.    And  ao  it  ia  of  a  prebend,  dantery,  diam»fil,  donatife,  and  die 

13  E.  4. 3.  like;  and  no  laps  ahall  incarre  to  die  oranutfy,  except  it  be  ao 
X^lr}^  qpedaUr  pronoed  in  the  fowidadon.  Bot  if  the  patron  of  anch 
MH.ailf^'  adinrcfa|ChantefT,chappel],&c.donatiTeydothQneepreaentto 
F.  N.B'36'C-     die  ordinarie,  and  hia  derke ia  admitted  and  inatitoteo,  it  ia  wnr 

become  preaeotaUe,  and  never  shall  be  donative  after,  and  dies 
laps  shad  incurre  to  the  ordinary,  as  it  shall  of  odier  benefioea 
Ril.iJac.  presentable.  Bet  a  presentation  to  audi  a  donative  by  a  atiangcr. 

Coram  Reg.  roL  and  admiasion  and  institution  thereupon,  is  meerdy  Toid.  And 
F^'  h^^"&  ^^^  ^^  "^  resolved  by  die  whole  court  of  km^^s  bendi,  for 
yiv^G^yn^Ad.  ^^  rectorie  parochiall  donative  €ii  Saint  Bmrian  m  the  countie 

in  fretptu!         ^  Comcwall. 

17  E.  3. 40.  Itappearethbrourbookea,  and  by  divers  acta  of  pariiament, 
6E.  3. 10.  that  at  the  fint  all  the  bishopricks  in  England  were  of  the  kittff's 
95  £.  3.  ca.  foundadon,  and  donadve  ;ier  traditumem  bacuU^  (id  ettj  Ae 
^'"'al!!^?^'  crosier,  whidi  was  the  paatonnsta£k,4raimiifi»  the  rinffwhere^ 
nuio&Oa       hee  waa  married  to  the  church.    And  long  JF/enry  the  first  being 

requestedbythebishopof  Rome  to  make  them  elective,  refused 
it:  but  kln^  John  by  htt  charter  bearing  date  quinto  jiad  am§o 
decimo  tephmo^  granted  that  die  bishopricks  diould  be  dicfliie. 
F.N.B,3$.£.    If  the  long  doth  found  a  churdi,ho^itall,  or  free  chiypeil  dona 
4S.  A.B.  ^Y^f  he  may  exempt  the  same  from  oidinarie  jurisdictioii,  and 

8AM.^aa  dien  his  chancellor  shaU  visit  die  same.    Nay,  if  die  kii«  doe 

8R3!am.i6o.  found  the  same  without  any  special!  exen^cn,  die  ordinarieis 

18  E.  3.  not,  but  theking's  chancellor,  to  visit  the  same.  Now  as  the  kii^ 
Sore  Uc,  11.  may  Create  donatives  exempt  from  the  visitation  of  the  oidi- 
16  E  ^3.'^  nane,  so  he  may  by  his  charter  licence  any  subject  to  found 
Briefefdte.  *P^  *  chuTch  or  duippell,  and  to  ordaine  that  it  shall  be  dooa- 
m  E.  3. 60'.  tave,  and  not  presentable,  and  to  be  visited  by  the  fiiunder,  and 
Rcgistr.  40.  not  by  the  oroinarie.  And  thus  beganne  donatives  in  En^landi 
Djrcr,  10  Etig.     whereof  common  persons  were  patrons. 

14  £1.  ou  5.    a  H.  5.  c.  1.    (F.  N.  B.  35.  a.) 

(9  Rep.  sg.  «  OrdinarieJ*  Ordinarius  is  hee  that  hath  ordinarie  juriadiction^ 

Am  06  a  V       in  causes  ecdesiasticall,  immediate  to  the  kinff  and  his  courts 
•  9^'  •;        of  common  law,  for  the  better  execution  of  justice,  aa  the 
biabop  or  any  other  thit  hath  exempt  and  immediate  jurisdic- 
tion  in  causes  ecclesiastical!. 

«<Xa» 


L.3. C;  11. 8.648.    Of  Discontintiance.    [344.a.d44.b. 

**  Lavo  temportiU,'*  Which  cotisisteth  of  three  parte,  vfe.  First,  (Ant.  no. 
on  the  commoti  latlr,  fexprefwed  in  out  bookes  of  law,  and  jadi-  ^^^'  ^^ 
ciall  records.  Sefcondly,  on  statutes  contained  in  acto  and  records 
of  pairliament.   And  thirQly,  on  customes  grounded  upon  reason, 
ana  used  time  out  of  minde ;  and  the  construction  and  deter- 
mination of  these  doe  belong  to  the  judges  of  the  realme. 

^    <'  Lato  spiritual^  3fc.*'       That  is,  the  ecclesiasticali  lawes  .0^  Bep.  72. 
allowed  by  the  lawes  of  this  realme,  viz.  which  are  not  against  I'^^^'^tutc  of 
the  common  law  (whereof  the  king's  prerogative  is  a  principall  ^  j(  e^'J^' 
.part)  nor  against  the  statutes  and  customes  of  the  realme:  and  33  u!6,s8.* 
r^ularlj  according  to  such  ecclesiasticali  lawes,  the  ordinarie 
and  other  ecclesiasticali  judges  doe  proceed  in  causes  within 
their  conusance.    And  tois  jurisdi6tion  was  so  bounded  by  the 
ancient  common  lawes  of  the  realme,  and  so  declared  by  act  of 
parliament 

^*  Admission  ^  institution^  In  proprietie  of  n>eech,  admission 
is,  when  the  bishop  upon  examination  admittetn  him  to  be  able, 

and  saith,  Admitto  te  habiiem.  [d]  Institution  is,  when  ^e  bishop  W  ^'^'  4-  f-  76- 

saith,  Instituo  te  rectorem  talis  ecclesiip  aim  curd  animarum,  Sf  ao  f^^^  f  .j. 

dpe  curam  tuam  Sp  meam,    \e\  But  sometimes  in  a  more  large  iib!7.fo.^. 

sense,  admissus  doth  include  tnstitutus  also :  cujusprtssentatus  sit  [e\  W.  9.  cap.  5. 

admissusy  (».  e.)  instUutus.    And  it  is  to  be  observed,  thatinsti-  x3£>  i- 
tution  is  a  good  plenartie  against  a  common  person  (but  not 

against  the  kmg  unlesse  he  be  inducted) ;  and  that  is  the  cause  sa  H.  6. 97. 

that  re^arly  plenartie  shall  be  tried  by  the  bishop,  because  the  3^  £•  3*  4* 
church  is  full  by  institution,  which  is  a  spirituall  act :  but  void  or 
'  not  void  shall  be  tried  by  the  common  law. 

At  the  common  law,  if  an  estranger  had  presented  his  clerke,  ^1^''"11-  !**•  *3« 
and  he  had  beene  admitted  and  instituted  to  a  church,  whereof  Mim>r,^a^  5. 

any  subject  had  beene  lawfull  patron,  the  patron  had  no  other  £5.    Bncton/ 
remedy  to  recover  his  advowson,  but  a  writ  of  right  of  lib.  4.  fi>.  938. 

[54471  ^^owson,  wherein  the  »•  incumbent  was  not  to  be  '*40.  ^^4»  &^ 

Y^    J  removed :  and  so  it  was  at  the  common  law,  if  an  usur-  ^J'^  16  17  ^ 

'    *        pation  had  beene  had  upon  an  infant  or  feme  covert,  BritV.  999^ 

having  an  advows6n  by  discent,  or  upon  tenant  for  life,  &c.  the  993, 994. 

infant,  feme  covert,  and  he  in*  the  reversion  were  driven  to  their  5  ^  3-  ^S*  39- 

writ  of  right  of  advowson ;  for  at  the  common  law,  if  the  church  ***^  ^'  ^  *^ 

were  bnce  full,  the  incumbent  could  not  be  removed,  and  pie-  If  e*J**^ 
nartie  generally  was  a  good  plea  in  a  quare  impedit^  or  assise  of  Quar!  imp.  139. 

darreine presentments  and  the  reason  of  this  was  to  the  intent  io£.9.(:om.99. 

that  the  mcumbent  might  quietly  intend  and  applie  himselfc  to  3*  E.  1.  Quar. 

his  spirituall  charge.     Ana  secondly,  the  law  intended,  that  the  /?^p  U.  07 

bishop  that  had  cure  of  soules  within  hlsdiocesse,  would  admit  iiib.6.49,5o.b. 

and  institute  an  able  man  for  tlie  discharge  of  his  dutie  and  his  6  Bep.  Green't 

owne ;  and  that  the  bishop  would  do  right  to  everv  patron  within  ca>«* 

his  diocess6.  But  at  the  common  law,  if  any  had  usurped  upon  *  ^J^^  u  \ 

the  king,  and  his  presentee  had  beene  admitted,  instituted,  and  *    '   '  33*  v 

inducted,  (for  without  inductioh  the  church  had  not  beene  full  «  ^  ^ 

against  the  king)  the  king  might  have  removed  him  by  quare  im-  flo^g    ^ 

pedit,  and  beene  restored  to  his  presentation ;  for  therein  he  hath  3^  £.  g.  ^a.  3. 

a  prerogative,  gubd  nullum  tempus  occurrU  regi  (A);  but  he  could  13R.  9.  ca.  1. 

not  present,  for  the  plenartie  barred  him  of  that ;  neither  could  he  ^^>  ^**  ^^- 

removehim  any  way  but  by  action,  to  the  end  the  church  mi^ht  ^  ^*  ^^^  ^^ 

be  the  more  quiet  in  the  meane  time.  [*]  Neither  did  the  kmg   [*]  LI  6.fo.5i. 

li.  7.  fo.  19. 
3  H.  6.  Dam.  17.     34  H.  6. 98.    1 9  £ .  3.  Champerty,  g.     1 8  £.  3.  9.     Tempt  t,  1 . 
-Qnar.imp.  181. 

(A)  21^11  rule,  Jtowcver,  it  wbjtd  to  varknu  txcepiiant,    Set  omit  1 19.  a.  noU  1, 

R  R  4  recover 


344.b.]        Of  Discontinaaiice.     L.S.C.  ll.Scct.648. 

UlW.t.cs.^    the  Mid  ititiile[al  hadi  altefcd  the  oommoo  kvintlK 
13E.1.  aforenid;  Mn$iaitij,Qfioad koCffmbd upars namecifHml{A)de 

plemtudtne  eccUaa  per  mum,  propriam  prawfUaimmem,^  mam 
propier  Ulam  pltmihtaimem  rtmMMeailoqMdMdMmaudobreotim^ 
Umpussematreimpeh'eim^^Sfe.WDdtikohaApnfnledren^ 
the  other  catesy  as  by  the  Mud  act  appesretii. 
Ul^S^Z'dS-  [g]  Aiidif  theldiigdoepretenC  toachoichf  aiidhbdMEe  ia 
38^3-4.  admitted  and  iDttitiited,  yet  before  mdnctien  die  hmg  majre^ 
^aBDyV  Pcaleaod revoke iMiHretc^^  Butregulariynonancaiibe 
]lM.309,acc.  puioittof  ponemoDof  nis  adrowiOD  but  by  admiwrni  and  m- 
iBYL  Dy,  348.  ititiitioo  upon  an  nsorpation  by  a  presentation  to  the  church, 
14E.  4. 1.  ^1^)11  aUquujutprateftUauii  nam  habaupneieniavevUy  Sfc.  and  not 
Ii  E."^  ^mr  ^  collation  ofthe  bishop:  [k]  and  therefore  if  die  bishop  col- 
H>.  i^sT^  "^  witfaont  title,  and  his  cwrke  is  inducted,  this  shaD  not  put 
W.s.ab.fop.  the  rfghtfiill  patron  out  of  possession :  for  it  shall  be  taken  to  be 
W17E  ^,64.  only  provisionally  made  for  celebration  ofdiTineserTice  until  the 
i^L^  3^  patron  doe  present ;  and  therefore  he  is  not  driven  to  his  fuare 
6oV^^^       ^ffV^f^^ortmueot  darrdnepresenimentf  in  that  case;  but  an 

usurpation  by  collation  shaH  take  away  the  right  of  oollitioB  that 
is  in  another  (1). 
(3  R«p.  30.  a.         It  is  to  be  observed,  that  an  usurpation  upon  a  presentation 
6^'  O  shall  not  only  put  out  of  possession  him  that  h^  ri^t  of  presen- 

a  H.  6. 3a&  5O.  tation,  but  riffiit  of  collation  also.  Therefore  at  this  day  the  in- 
19  H«  6. 68.  cumbent  shall  be  removed  in  a  ouare  impedity  or  assise  cidarreiMe 
pretenimefUf  if  there  be  not  a  plenartie  by  six  moneths  before  the 
(7  Rep.  97.  ^^^  ^  ^^  ^^^  •  ^^^  ^c°  ^  incumbent  must  be  named  in  the 
bro.  Car.  74.  writ,  or  else  he  shall  never  be  removed ;  yet  at  the  common  law, 
Doct  &  Stud,  if  the  ordinary  refused  to  admit  and  institute  the  clerke  of  the 
I'  Aiit/i7  U)  P^^'^'^'  ^^  "when  any  disturbed  him  to  present,  so  as  he  could  not 
^^'  ''    '  preferre  his  clerke,  he  miffht  have  his  guare  impedU,  or  assise  de 

darreine  presentment ;  and  if  the  church  were  not  full,  have  a 
writ  to  the  bishop  to  admit  his  clerke :  but  8o^»dious  was  svmonie 
in  the  eye  of  the  common  law,  that  befoie  the  statute  of  ^.  2.  he 
recovered  no  dammages.    At  tlie  common  law,  if  hanging  the 

Cuare  impedit  against  the  ordinary  for  refusing  of  his  clerke,  and 
efore  the  church  were  fidl,  the  patron  brought  a  quart  mpedit 
against  the  bishop,  and  hanging  tne  suit,  the  bishop  admit  and  in- 
stitute a  clerke  at  the  presentation  of  another,  in  this  case  if 
judeement  be  ^iven  for  the  patron  against  the  bishop,  the  patron 
shall  have  a  wnt  to  the  bishop,  ancf  remove  the  incumbent  that 
came  in  pendente  lite  by  usurpation,  iot  pendente  lite  nihil  tniro- 
vetur^  and  therefore  at  the  common  law  it  was  good  policie  to 
bring  the  ^re  impedit  against  the  bishop  as  speedily  as  might 
y  ^^P*  ^«  *  ^'  ^^^  it  b  to  be  observed,  that  albeit  the  clerke  that  comes 
6  Rep.  5?.  ^^  pendente  lite,  by  usurpation,  shall  be  removed ;  yet  if  the  right- 

Hob,  aoi.  ^uli  patron,  being  a  stranger  to  the  writ,  present  oendente  lite^ 

a  Cre.  93.)  and  nis  clerke  isadmitted  and  instituted,  he  snail  not  oe  removed ; 
18  E.  a.  Pi«-  for  else  by  the  bringing  of  such  quare  impedit  against  the  ordi- 
tTET^ii^'  nary,  the  rightfull  patron  might  be  defeated  of  hw  presentation : 
cnmbent,  10*  ana  therefore  ever  afler  the  statute  of  Westnu  a.  amonnt  other 
31  H.  7. 8.  a.  things  it  was  enquired  ex  qffidOf  if  the  church  were  full,  and  of 
&b.  gElia. 
D3rer,36o.  F.N.B.33.  14H.  8. 31.  19  £.3.  Dar.Pres.fli.  10  £.3. 17.  9H.6.  31- 

whose 

(A)  Here  '<  accipiat  **  ueniM  to  be  printed  by  muU^inttead  ef"  exctjnat.*'  See  3  Inst.  354* 
flfiii  fir.  Ritf0*i  Iwtr.  p.  131. 

■       '        *»     I  I  '  ■  ■  III        ■  II     I 


(1)  V,  Stat.  7  Ann,  c.  18. 
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L.3.C.  U.S.  649-50.  Of  Discontinuance.  [344.b;  345-a. 

whose  presentadon^  &c«  and  if  the  plaintife  should  have  a  wrifto 
the  bflhop,  and  his  clerke  admitted^  (as  in  most  cases  hee  ought) 
yet  may  the  rightfull  incumbent  have  his  remedie  by  hiw. 

And  as  it  was  ffood  poltcie  (as  hath  beene  said)  to  bring  a  quare  30  ^  3*  tit. 
imoedii  as  speedily  as  might  be.a^amst  the  bishop,  so  it  is  good  Qw.imp^tatb. 
polide  at  this  day  to  name  the  bishop  in  the  qvare  umoedity  for  g  h  e^af  fi6 
then  he  shall  not  present  by  laps.    But  seeing  the  bisnop  shall  19  h.  ef  eiiB.  L. 
not  present  by  laps  because  he  is  named  in  the  writ,  what  then,  5  £.  4. 1 15.* 
after  that  the  time  be  devolved  to  the  metropolitan,  shall  not  he  9  ^  4*  90- 
present  by  laps,  because  he  is  not  named  ?  To  this  it  is  answer* 
ed,  that  he  shall  not  in  that  case  preset  by  laps ;  for  the  metro- 
politan shal  never  present  or  collate  by  laps  after  rix  moneths^ 
out  when  the  immediate  ordinary  might  have  collated  by  laps  1 1  U.  4. 80. 
within  the  six moneths,  and  hadsUMMsedhis  time.  And  (Hob.  i^.) 

[3457]  ^^  ^^  ^^  '^  ^^  ^^^  ^^  devolved  to  the  king,  t:r  for  the 
a.  II  ^^^  ^^  ^^  beginning  faileth ;  and  in  humane  things^  ' 

Quod  non  habet  principiumy  non  habet  Jinem.    And  all 
these  points  were  resolved  [*]  in  a  writ  of  errour  brought  by  [•]  Mich. 
Richard  bishop  of  London  and  John  Lancaster  against  Anthony  3  Jacobi. 
Lowe  upon  a  judgement  given  against  them  in  a  quare  impedit  in  i^^P-  4^  ^ 
the  common-place  for  the  church  of  Wimbishe.    But  now  let  us  *        ^'^ 
heare  what  our  author  will  say  unto  us. 


Sect.  649. 

j^  LSOjif  tetiant  in  taule  hath  issue  and  is  disseised,  arid  after  he  re^ 
leaseth  by  his  deed  all  his  right  to  the  disseisor :  in  this  case  no  rigid 
of  taile  can  be  in  the  tenant  in  taile,  because  hee  hath  released  all  his 
right.  And  no  right  can  be  in  the  issue  in  taile  during  the  life  of  his 
father.  And  such  right  of  the  inheritance  in  the  taile  is  not  altogether 
expired  by  force  of  such  release,  S^c,  Er^o^  it  must  needs  be  that  such 
right  rematne  in  abeiance,*  ut  supra,  dtj^rtng  the  life  of  tenant  in  taile 
that  releaseth,  ^c.  nnAafiet  his  decease  such  right  preseikly  is  in  his  issue 
in  deed,  S^c. 


Sect.  650. 


TN  the  same  manner  it  is,  where  tenant  in  taile  grant  all  his  estate  to 
another ;  in  this  case  the  grantee  hath  no  estate  but  for  terme  of  life 
of  the  tenant  in  taile,  and  the^  reversion  of  the  taile  is  not  in  the  tenant  in 
taile,  because  he  hath  granted  all  his  estate,  and  his  right,  A-c.  jiind  if  the 
tenant  to  wliom  the  grant  was  made  make  waste,  the  tenant  in  taile  shall 
not  have  a  writ  of  waste,  for  that  no  reversion  is  in  him.  But  the  revere 
sion  and  inheritance  of  the  taile,  during  the  life  of  the  tenant  in  taile,  is  in 
abeiance,  that  is  to  say,  only  in  the  remembrance,  consideration,  andinteUi- 
gence  of  the  law  f. 

LITTLETO^* 

_  y  ^  ;  •  t  ^  *  ^  •         •  ..      ■  • 

•  i 

*  ^-c.  added  in  L.  and  M.  and  Roh.       t  4*^*.  add^d  in  L.  and  M,  and  Roh. 


Vide  Sect  4^        " 
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(Hok  338.)  J^IT TLM  TON  Immg  dedirM  where afee  it  is  •bmnoe, 
PL  Com  fill  "^^  wbere  m  fteehold  and  lee  ii  In  ebeyaoce  by  act  m  fanr, 

ij^^f^^'  andwheraafeethatigiB«bejatoceiiiajbecnarged;herehepiit- 

Wd^bun's  lath  two  cases  where  a  right  iif  an  estate  taflbinqr  be  ill  abeyaiice 

CMe.    mB-s.  by  die  act  of  die  partie,  which  are  so  clear  and  erident,  88  there 

Ditcont  5.  needs  no  further  f»roofe  or  argument,  than  lAHhtm  Yaak  justly 

^^aiVl.  ^^  aitiftdally  made,  albeit  some  objections  of  no  weight  have 

Djef,  71 .  a.)  heene  made  against  it    If  tenant  in  taile  of  lands  holdoi  of  the 

19  h!  0.  Oo*  king  be  attainted  of  felonici  and  the  king  after  office  seisetfi 

ag  Aai.  p.  fbe  ssttiey  the  estate  taile  h  in  abeyance,  there  said  to  be  in 

Walni^-t  gttwence. 

caie,  vol  laprm.  ^ 

Ant  963.  b.  999.  b.  331- ••  34^- M 

Vidte  Scet  65.  «  Grtad  his  esiaUj  concedit  aahtm  m am."    State  or  estate  sig- 

6^6^  6«&  nifieth  such  inheritance,  freehold,  terme  for  yeares,  tenancie  by 

14  Au!aS!  statute  merchant,  staple,  eU^y  or  the  like,  as  any  man  hath  is 

43  Am.  8.  lands  or  tenements,  he.    And  by  the  grant  of  his  estate,  &c.  ai 

5  H.  7. 30.         much  as  he  can  grant  shall  passe,  as  here  by  LUtklon'u  case  ap* 

44  Aw.  «8.         peareth.  Tenant  for  life,  the  remainder  in  taile,  the  remainder  to 
44  £.  3. 10.       therightheiresoftenantforlife,tenant  forlifegrantfstemifttfsiH 

tuum  to  a  man  and  his  heires,  both  estates  doe  passe. 

(Plo.  4B4.)  **  ^htf*  Jus,  sive  rectum^  (which  LMeton  often  useth)  dg- 

nifieth  properly,  and  specially  in  writs  and  pleadings,  when  an 
estate  is  turned  to  a  nght,  as  by  discontinuance,  msseisin,  &c. 
where  it  shall  bee  said,  quid  Jus  discendit  et  non  terra. 

(Right)  doth  also  include  the  l^  estate  in  esse  in  r345r| 
pi.  Gobi.  484."     conveyances ;  and  therefore  if  tenant  in  fee  simple  make  I    b,  J 
IJb.8.  fbt.  153.    a  lease  for  yeares,  and  release  all  his  right  in  the 
MdMun't  ease.     land  to  the  lessee  and  his  heires,  the  whole  estate  in  fee  sbple 
39  H.  &  38.       paeseth. 

( I  Cio.  419.)  And  so  commonly  in  fines,  the  right  of  the  land  indudetb  and 

passeth  the  state  of  the  land;  as  A,  cognovit  tenementa  pra&ia 

&]  W.  8.  eap.3.  ^Me  jus  ipsius.  B*  4^.    •  And  the  statute  [a]  saith,  jia  sum  de- 
.Com. 484.    Jendertf  {whioi  is)  statum  suutn.    And  note  that  there  lajsi 
ti  487*  b.  recuperandiy  jus  inirandif  jus  habendi^  jus  retinendi,  jus  pcro' 

piendiyjus  possidtncB, 

Title,  properly,  (as  some  say)  is,  when  a  man  hath  a  lawfiiH 

cause  of  entry  into  lands  whereof  another  is  seised,  for  the  which 

hee  can  have  no  action,  as  title  of  condition,  title  of  mortmaine, 

Vid.  Sect  439.    &c.    But  legiOly  this  word  (Tide)  indudeth  a  ri^ht  also,  ss  yon 

f^^  ^  .  *    shall  perceive  in  many  places  m  Littleton:  and  tide  is  the  more 

itroat.  347.  «>.)    generall  word ;  for  every  right  is  a  tide,  but  every  tide  is  not 

such  a  right  for  which  an  action  lieth;  and  therefore  Titulused 

justa  causa  possidendi  quod  nostrum  est^  and  siffnifieth  di6  meanes 

whereby  a  man  commeth  to  land,  as  his  title  is  by  fine  or  br 

feoffinent,  Uc.  And  when  the  plaintifein  assise  maketh  himielfe 

6  H.  7.  8k  a.  a  tide,  the  tenant  may  say,  Veniai  assisa  super  iitulum;  which  »  • 
Altham's  case,  as  much  to  say,  as  upon  the  tide  which  the  plaintife  hath  made 
nbi  tapra.  ^y  ^^^  particular  conveyance.  Ei  dicitur  titulus  d  tuendo,  he- 
cause  by  it  he  holdeth  and  defendeth  his  land;  and  ashy  a  re- 
lease of  a  right  a  tide  is  released,  so  by  release  of  a  title  a  rigt 
is  released  also.  See  more  hereof  in  Fitxherhert  and  Brookes 
Abridgements  in  the  tide  of  Title.  ^ 

«.  Con^fek-   -      Interest.    Interesse  is  vulgarly  taken  for  a  terme  or  chattie 

3^74*  ID  leignior 

looche't  caie ;  &  fol.  487  8c  448,  m  MchoTt  can.  „ 

resD) 


L3.Cai.S.65M3.  Of  DiaeeiiiHKiimo^.  [d45.l:tS4S.a. 

really  and  more  particular]^  for  aiiitiireteaniie;  inwliichcaMit 

jg  »aid  in  pleading,  that  be  la  poeacaeed  de  uUere$$e  termini.    But 

ex  vi  termini,  in  legall  understanding,  it  extendeth  to  estates, 

rights,  and  titles,  that  a  man  hath  of,  in,  to,  or  out  of  lands;  for 

he  is  truly  said  to  have  an  interest  in  them :  and  bv  the  grant  of  as  H.  8.  Taik. 

totum  interesse  suum  in  such  lands,  as  well  reversions  as  posses-  j^'*  s^.  36  H.  0. 

sions  in  fee  simple  shall  passe«    And  all  these  words  singularly  yj^  j^j^f^ 

spoken  are  namma  coUectima ;  for  by  the  grant  of  totum  stahtm  jy^^^  ^^  ^^ 

suum  in  lands,  all  his  estates  therein  passe.    £t  sicde  caterit*  lltiikni. 

**  ShM  not  have  a  writ  of' wastes  S^cJ^    So  it  is  if  tenant  for  43  Au.  p.  131 
life  be,  the  remainder  in  taile,  and  he  in  the  remainder  release  to  4i  ^3- 
the  tenant  for  life,  all  his  right  and  state  in  the  land.    Hereby  ||  hJ^T  07?^' 
it  is  said  in  our  bookes,  that  Uie  estate  of  the  lessee  is  not  in«  ^^  H.7.  la 
larged,  but  the  release  serveth  to  this  purpose,  to  put  the  estate  PL  Cam.  489. 
taile  into  abeyance,  so  as  after  that  he  in  the  remaynder  cannot  per  Dier. 
have  an  action  of  waste ;  yet  in  that  case  (saving  reformadon)  ^7  H.  8. 9o» 
the  lessee  for  life  hath  an  estate  for  the  life  of  tenant  in  taile 
expectant  upon  his  owne  life.    But  if  tenant  in  fee  release  to  his  43  £.  3. 03. 
tenant  for  lire  all  liis  right,  yet  he  shall  have  an  action  of  waste.  ''•  ^'  ^*  ^*  ^ 
And  if  tenant  in  taile  make  a  lease  for  his  owne  life  he  shall  ^|^%o. 
have  an  action  of  waste.  43S'  3*  ^ 


«.  Sect.  651.  .  ^*-.t^^) 

ALSOy  if  a  bishop  alien  lands  which  areparcell  of  hie  bishopricke  and 
«  die,  tfns  is  a  discontinuance  to  his  successor,  because, he  cannot  enter ^ 
but  is  put  to  his  writ  ofde  ingressu  sine  assensa  capituli. 

r\  F  this  sufficient  hath  beene  said  (how  the  hiw  standeth  at  this 
day)  before  in  this  Chiqpter. 


Sect  652.  <Ant34a.i^ 

yj  LS  O,  if  a  dean  alien  lands*  which  he  hath  in  right  of  him  and  hie 
chapter,  and  dieth,  his  successor  may  f  enter.  %    But  if  the  deane  bee 
sole  seised  as  in  right  of  his  deann/^  then  hk  aUentstion  is  a  discontinuanee 
to  his  successor,  as  is  said  before. 


1JERE0F  also  that  which  was  necessary  is  before  said  in  ^.^^^4v_ 
-^•^^  this  Chiqpter,  and  Littleton*B  owne  words  are  plaine  and  ^**,^JJj^ 
evident.  ftil4.8j,8«, 

Sect. 

*  fohich  he  hath  in  right  of  him  and  t  But  maif  have  a  ^rit  de  uupresm 

his  chapter-spared  qfhis  deanry,  L.  rine  assensu  episcem  et  capituS,  ifrc. 

and  M.  and  Roh.  .  added  in  L.  and  M.  and  Rob.  and 

t  not  addedin L.  and  M.  and  Roh.  MSS. 


d46.a«346.b.]  Of  Discontinuance.  L.3.C.il;S.653-4-5-6; 


Sect.  653. 

A  LSO,  peradDenture  some  vnll  argue  and  say,  that  if  an  abbot  and 

hi$  covent  bee  seised  in  their  demesne  as  "offee  qfcertaine  lands  to 

them  and  to  their  successors,  8^c,'  and  the  abbot  without  the  assent  of  his 

covent  alien  the  same  lands  to  another  and  die,  this  is  a  discontinuance  to 

his  successor,  Sfc. 


Sect.  654. 

I 

DY  the  same  reasoti  they  will  say,  that  where  a  deane  and  chapter  (un 

dean  *  en  chapter)  are  seised  ofcertaine  lands  to  them  and 
their  successors,  if  the  deane  alien  the  same  lands,  t:9"  i^c*  this  n346r| 
shall  be  a  discontinuance  to  his  successor^  so  as  his  successor  L  b.  J 
cannot  enter,  i^c.     To  this  it  may  be  answered,  that  there  is  a 
great  diversitie  betweene  these  two  ca^.(perenter  les  f  deux  cases). 


(Ant  34a.  o  Sect.  655. 


JpO  R  when  an  abbot  and  the  covent  are  seised  "l,,  yet  if  they  bee  dis- 
seised, the  abbot  shall  have  an  assise  in  his  owne  name,  without  naming 
the  covent,  4-  ^c.  And  if  any  will  sue  a  pnecipe  qxxbd  reddat,  &c.  ^ 
the  same  lands  when  they  were  in  the  hanas  of  the  abbot  and  coventy  %t 
bekoveth  that  such  action  reaU  be  sued  against  the  abbot  oidy  without 
naming  the  covent  %  because  they  are  all  dead  persons  in  law,  but  the  abbot 
who  is  the  soveraigne,  4rc  Atia  this  is  bu  reason  of  the  soveraignty^j 
for  otherwise  he  should  bee  but  as  one  of  the  other  numkes  of  the  cdoaU 
(car  auterment  il  serroit  forsque  come  if  un  de  les  auters  moignes  de  le 
covent),  8fc. 


Sect.  656. 

JiVT  deane  and  chapter  are  not  dead  persons  in  law,  S^c.  for  every 
'^^  of  them  may  have  an  action  by  himself e  in  divers  cases.  And  of 
such  lands  or  tenements  as  the  deane  and  chapter  have  in  common,  lfc»  h 
they  bee  disseised,  the  deane  and  chapter  shall  have  an  assise,  and  not  the 

deane 


*  en-'-et  le,  L.  and  M.  andRoh.  4-  ^c.  not  in  L.  and  M.  or  Roh. 

t  dites  added  in  L,  and  M*  and  ||  SfC,  added  \n  L.  and  M.  and  Eoh. 

JtoA. §  4-c.  added  in  L.  and  M.  and  Roh' 

X  Sfc^  added  in  L.  and  M.  and  Roh.  %^mnot  in  L.and  M,  or  Boh, 
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deam  alone,  *  8fc»    And  if  another  will  have  an  action  reallfor  such  lands 
or  tenements  against  the  deane^  Ifc,  he  must  sue  against  the,  deane  and 
chapter,  and  not  against  the  deane-  akmej  Sfc.  and  so  there 
1^477]  oppeare  th  at^  great  diversitie  betweene  the  two  cases,  Sfc. 

T 

which  in  this  place  is  intended  of  a  reall  action  whereby 
demanded,  and  is  so  called  of  the  words  in  every,  such  writ. 

And  the  reason  of  this  diversitie  betweene  uie  case  of  the  Vld.  Sect.  900. 
abbot  and  covent,  and  deane  and  chapter  is,  for  that  (as  hath  8  £.  3.  ay- 
beene  said)  the  monkes  are  regular,  and  civilly  dead,  and  the  *^  ^  ^  ^ 
chapter  are  secular,  and  persons  able  and  capable  in  law.    But  \\  ^  t  ^^\ 
by  the  policie  of  law  the  abbot  hiniselfe  (here  termed  the  sove- 
raifime)  albeit  he  be  a  monke  and  regular,  yet  hath  he  capacitie 
and  abilitie  to  sue  and  be  sued,  to  enfeoffe,  give,  demise,  and 
lease  to  others,  and  to  purchase  and  take  from  others ;  for 
otherwise  they  which  rignt  have  should  not  have  their  lawfull 
remedie,  nor  the  house  remedie  against  any  other  that  did  them 
wron^:  neither  could  the  house  without  such  capacitie  and 
j^ilitie  stand;    And  the  covent  have  no  other  abilitie  or 
capacitie,  but  only  to  assent  to  estates  made  to  the  abbot,  and 
to  estates  made  by  him,  which  for  necessitie's  sake,  though 
diey  be  civilly  dead,  they  may  doe. 

Sect.  657.  {^^Iftf^ 

y^  LSO,  if  the  master  of  an  hospiiall  discontinue  certaine  land  of  his 
hospitall,  his  successor  cannot  enter,  but  is  put  to  his  writ  of  de 
ingressu  sine  assensu  confratnim  et  +  consororum,  &c.    And  au  such 
writs  fully  appeare  in  the  Register,  8^c* 

T*HIS  must  also  be  understood  where  the  master  of  the 
hospitall  hath  sole  and  distinct  possessions,  and  not  where 
he  and  his  brethren  are  seised  as  a  body  politike  aggregate  of 
many.  And  here  Littleton  (as  divers  times  before)  doth  cite 
the  Register. 


Sect.  658.  (iRoujib.634.) 

-jd  LSO,  if  land  be  lett  to  a  man  for  terme  of  his  life,  the  remainder  to 
another  in  taile,  saving. the  reversion  to  the  lessor,  and  after  he  in  the 
remainder  disseiseth  the  tenant  for  terme  of  life,  and  maketh  a  feoffment  to 
another  in  fee,  and  after  dyeth  without  issue,  and  the  tenant  for  life  dyeth ; 
it  seemeth  in  this  case,  thiat  hee  in  the  reversion  may  well  enter  upon  the 
feoffee,  because  he  in  the  remainder  which  made  the  f^ffment,  was  never 
seised  in  taile  by  force  of  the  same  remainder,  S^c. 

HERE 

\ 

*  S^c.  not  in  L.  and  M.  or  Roh.  f  consororuM'^sororuin,  L.  and  M. 

and  Roh. 
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VU.8Mi87^  l;^UBRBhappM«dl,tbirtalbekt]ieleoiibr)^  1^4771 
|Qt.|96*6(l7-  '•*  aiioitaietailem  him eaepcctaiitinpoD  an  estate  I  h  J 
r^L'^^^'  for  life,  yel  hia  Ibofenieat  wwrkedi  no  diiocNitiniiance.  *-  ''^  ^ 
iR^^  Wharain liMfltofi dodi  adde a  limifealion to  that iriuch in Uiia 
^84.)  Chapter  he  had  generally  said,  viz.  That  an  estate  taile  cannot 

be  mscontinaedy  but  where  he  that  maketh  the  discontinuance 
was  once  seised  by  force  of  the  taile;  which  is  to  be  understo«!^ 
when  he  is  seised  of  tbe  freehold  and  inheritance  of  the  estate 
in  taile,  and  not  where  he  is  seised  of  a  remainder  or  reYersioa. 
expectant  upon  a  freehold;  which  freehold  (as  often  hath 
beene  said)  is  ever  much  respected  in  law. 


P.  12.  Of  Remitter.  Sect  659- 

REMITTER  is  an  antieni  terme  in  the  law,  and  is  where  a  man 
'^^  hath  two  titles  to  lands  or  tenements,  viz.  one  a  more  antient  title^  and 
another  a  more  latter  title :  and  if  he  come  to  the  land  by  a  latter  titk^ 
yet  the  law  will  adfudge  him  in  by  force  of  tlie  elder  title,  because  the 
elder  title  is  the  more  sure  and  more  worthie  title^  And  then  when  m  man 
is  at^uc^ed  in  by  force  of  his  elder  tUle^  this  tfli  SfSiyd  a  remitter  in  kin,f(m 
thai  the  law  doth  admit  him  to  be  in  the  kmd  by  the  elder  and  surer  tiik 
(per  le  pluia  eigne  *  et  sure  title).  As  if  tenaunt  in  taile  discontinue  the 
tidle,  i$nd  after  he  disseiseth  his  discontinuee,  and  so  dieth  seised,  whereby 
the  tenements  descend  to  his  issue  or  cosine  inheritable  by  force  of  the  taile; 
in  this  case,  this  is  to  him  to  whom  the  tenements  descena,  who  hath  right 
hf  force  of  the  tayle  a  remitter  to  the  tayle,  because  the  law  shall  put 
ana  a^uage  him  to  bee  in  by  force  of  the  tayle,  which  is  his  elder  titk: 
for  i/  he  should  bee  in  by  Jorce  (f  the  Ascent,  then  the  discontinuee 
might  have  a  unit  of  entriesur  disseisin  in  the  per  c^ainst  him,  and^ 
should  recover  the  tenements  and  his  dammages,  f  tfc.  But  inasmuch  as  he 
is  in  his  remitter  by  force  of  the  taile,  the  title  and  interest  of  the  dkeon- 
iinuee  is  quite  taken  away  and  defeated^  Ifc.  (i)  ^ 

UERB  our  author  havingHext  before  treated  of  a  Discoft- 
tinuance,  very  aptly  beginneth  this  Chapter  with  a  descr^ 
tion  of  a  Remitter. 

(ft  Rott.  AImt.  **  Remitter  is  an  antient  terme  in  the  km/'  and  is  deriTed  of  the 

4>^->  Latine  Terbe  remittere,^  which  haUi  two  signifiditioos ;  either,  to 

restore  and  set  up  againe,  or  to  cease.  Therefore  a  remitter  is 
an  opemioa  in  law  iqKm  the  meetiDg  of  an  ancient  right  reme- 
diabK  luid  a  latter  state  in  one  pecson  where  there  is  no  folKe 
in  him>  whereby  the  ancient  right  is  restored  and  set  up  againe, 
and  the  new  defeasible  estate  ceased  and  vanished  away.   And 

the 

*  al  SUM  neiinL*  and  M.  or  Roh,        t  Spc*  not  in  L.  and  M.  or  Roh. 


(i)  As  to  the  general  doctrine  of  remitter : — In  note  1,  p.  239.  a.  notice  was 
takeaof  the  diflbrent  degcaea  of  tide,  which  a  person  dissming  another  of  his 
lands  acquires  in  them  in  the  eye  of  tiiQ  law;  bdependently  of  any  interior 

right: 
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the  roaiop  hereof  ia^  ibr  ihat  die  law  prefenedi  a  siune  and  con* 
Btant  right,  tlumgh  it  be  Uttle,  before  a  great  estate  b j  wro^g 
and  d^feaftble ;  and  therefore  the  first  and  more  ancient  is  the 

most 


right :  That  if  A.  is  disseised  by  B.  whfle  the  possession  is  in  B.  it  is  a  mere 
naked  possession,  unsupported  bj  anj  right ;  and  that  A,  may  restore  his  pos- 
sessioni  and  put  a  totd  esA  to  the  possession  of  B*  by  an  entry  on  the  land, 
without  any  previous  action:  but  that  if  B.  dies,  the  possession  descendai  on 
his  heir  by  act  of  law.  That,  in  this  case,  the  heir  comes  to  the  possession  of 
thQ  land  by  a  lawful  title,  and  acquires  in  the  eye  of  the  law  an  apparent  rfeht 
of  possession,  whidb  is  so  far  good  against  the  person  disseised,  that  he  nas 
lost  his  right  to  recover  the  possession  by  entry,  and  can  only  recover  it  by  an 
action  at  law.  That  the  actions  used  in  these  cases  are  called  possessory  actions; 
but  that  if  A,  permits  the  possession  to  be  withheld  from  him  beyond  a  certain 
period  of  time,  without  claiming  it,  or  suffers  judgment  in  a'possessory  action 
to  be  given  against  him  by  default;  or,  if  being  tenant  in  tail,  he  makeaa 
discontinuance ;  in  all  these  cases,  J3.'s  tide  is  strengthened,  and  A*  can  no 
longer  recover  by  a  possessory  action,  and  his  only  remedy  there  is  by  an 
action  on  the  right.  That  these  last  actions  are  called  droitmrel  actions,  and 
that  they  are  the  ultimate  resource  of  the  person  disseised.— *Now,  if  in  any  of 
these  three  different  stages  of  the  adverse  title,  the  disseisee,  without  any  demult 
in  him,  comes  to  the  possession  of  the  estate  by  a  defeasible  title,  he  is  con- 
sidered to  be  in  not  as  of  his  new  right,  but  a§  of  his  ancient  and  better  right ; 
and  consequently,  the  right  of  the  person,  who,  supposing  the  disseisee  still  to 
be  in  as  of  his  defeasible  estate,  would  be  entitled  to  the  umds,  upon  the  cesser 
or  determination  of  that  estate,  is  |^ne  for  ever.  In  these  circumstances,  the 
disseisee  is  said  to  be  remitted  to  his  ancient  estate.  The  principal  reason  for 
his  being  remitted  is,  tl^t  the  persoA  so  remitted  cannot  sue  or  enter  upon 
himself;  so  that  in  these  cases  where  the  possession  is  recoverable  by  entry, 
the  remitter  has  the  effect  of  an  entry ;  and  in  those  oases  where  it  is  recover- 
able by  action,  it  has  the  effect  of  a  judgment  at  law.  But  there  is  no  remitter 
where  be  who  comes  to  the  defeasible  estate^  comes  to  it  by  his  own  act,  or 
his  own  assent.  Hence  the  def^Eisible  estate,  to  entitle  the  party  to  be  re- 
mitted, must  be  made  to  him  during  in&ncy  or  coverture,  or  must  come  to 
him  by  descent,  or  act  of  law :  neither  b  there  any  remitter  where  the  ancient 
estate  19  recoverable,  neither  by  action,  nor  by  entr^.  So  that  in  those  cases 
where  the  disseisee  is  beyond  we  three  stages  mentianed  in  the  beginning  of 
the  note,  if  he  afterwards  comes  to  the  estate  by  a  defeasible  title,  he  remains 
seised  as  of  thai  eatate»  and  is  not  remitted  to  his  more  ancient  title.  These 
are  the  doctrines  of  the  common  law  respecting  remitter.  But  they  are  greatly 
altered  by  the  statute  of  the  27  Hen.  8.  That  statute  executes  the  pot- 
session  to  the  party  in  the  same  flight,  manner,  and  form,  as  the  use  was 
limited  to  him.  It  operates  only  with  respect  to  the  first  taker,  and  therefore 
the  issue  is  remitted.  By  the  statute  of  3Q  Henry  8,  it  is  eoacted,  that  no 
fine,  feoffinent,  or  other  act  by  the  husband^  of  the  wife's  lands,  sh^  be  anjr 
discontinuance ;  but  that  the  wife  and  her  heirs,  and  such  others  to  whoni 
the  right  shall  appertain  after  her  decease^  shall,  notwithstanding  such  fine, 
or  other  act,  lawfully  enter  into  her  lands,  according  to  their  rights  and  titles, 
herein.  This  tftkes  from  the  wife,  and  thofte  claimmg  under  her,  the  efieot 
of  the  statute  of  the  37  Hen.  8,  so  that  die  has  her  election  to  take  by  the 
37  Hen.  8,  or  to  enter  by  the  32  Hen.  8,  uj^n  which  she  shall  be  remitted. 
See  Duncombe  v,  Wingfield,  Hobart,  254. — Sir  W.  Blackstone,  3  Com.  Cha.  10. 
observes,  that  the  doctrine  of  remitter  might  seem  superfluous  to  an  hasty 
observer ;  who  perhaps  would  imagine,  that  since  the  tenant  hath  now  both  the 
right,  and  also  tne  possession,  it  little  si^ifies  by  what  means  such  possession 
shall  be  said  to  be  gained.    But  the  wisdom  of  our  ancient  law  determined 

nothing 
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moit  sure  and  more  worthy  title ;  Quod  onus  est^  veruu  ed,  ff 
f «]  S5  Am.  pi.  4.  quodprius  est  tempore^  potitu  est  jure :  [a\  uerefore  many  bookes 
36  ^*  1^*  ^'     instead  of  remitter  say,  that  he  is  «»  son  primer  estate^  or  en  son 
1 1  H  4.^.  a,    *"*'*o^  droits  or  en  son  melior  pstaUf  or  the  like  (i). 
41  £.  3. 17.  b.      £t  tit  Remit.  1 1*      6  £.  3. 17. 

<8  Rep.  163  )  «'  Whert  a  man  hathtwo  titles"  Here  this  word  (Titles)  is  taken 

in  the  largest  sense,  including  rights :  for  being  properly 
[6]  ^^^^  ^^    taken,  [A»]  as  in  case  of  a  condition,  roortmaine,  w  as-  n}4871 
^n.  8.%        ^^^  ^  ^  ravisher,  and  the  like,  there  is  no  remitter  |_  ^^  J 
Rei]iitter3r.5o.  wrought  unto  them,  because  these  are  but  bare  titles  of 
44  £.  3.  entrie,  for  the  whidi  no  action  is  given :  but  a  remitter  must  be 

^^n^  ^1^'        ^  ^  precedent  right :  and  Littleton  in  this  Chapter  putteth  all 
fpio  *4fl4.  ^       ^  ^^•*®*  ^^^^y  of  remitters,  to  rights  remediable. 
Aut.  345.)    (s  Roll.  Abr.  491.) 

1 9  H.  6. 59. 78.  *'  And  another  a  more  latter  title,  Src.*^  Here  is  to  be  observ^, 
46.  tit  £u(re  that  an  estate  must  worke  a  remitter  to  an  ancient  right;  for 
^J^^-B*  albeit  two  rights  doe  descend,  there  can  be  no  remitter,  because 

^Rei^i!)    ^  oneright  cannot  worke  a  remitter  to  another:  for  regularly  to 

every  remitter  there  be  two  incidents,  viz.  an  ancient  right  and 
n  deieasible  estate  of  freehold  comming  together. 

**  The  elder  title  is  the  more  sure  and  more  toorthie  title"  So 
as  the  eldest  tide  is  worthHy  (as  hath  beene  said)  preferred,  be- 
cause it  is  the  more  sure  and  more  worthy. 

19  H.  6. 61, 6a.       **  As  ^  tenant  in  taile  discontinue  the  taile,  Sfc"    Here  oar 

author,  according  to  his  accustomed  manner,  to  illustrate  his 
description  putteth  an  example  of  a  remitter,  where  the  law 
preferreth  the  ancient  estate  by  right,  before  a  new  estate  defea- 
sible. And  this  remitter  is  wrought  by  an  estate  cast  upon  the 
issue  in  taile  by  discent,  which  is  an  act  in  law,  and  the  discent 
of  the  land  in  possession,  and  the  right  of  estate  taile  descend 
together. 

nPott.  390.  a.         *^  Is  quite  taken  a/nay  and  defeated^'  SfcJ*    Here  be  two  things 
Ant  346.  a.        implied  and  to  be  understood :  First,  that  this  remitter  is  wrought 
Po»*'  367-  *•)      in  this  case  by  operation  of  law  upon  the  freehold  in  law  de- 
scended without  any  entrie.     Secondly,  that  the  law  so  fiivoureth 
a  remitter  (being  a  restoring  to  right),  that  if  the  discontinuee 

be 


nothing  in  vain.  As  the  tenant*8  possession  was  gained  by  a  defective  title, 
it  was  uable  to  be  overturned,  by  showing  that  defect  in  a  writ  of  entry ;  and 
then  he  must  have  been  driven  to  his  writ  of  rieht,  to  recover  his  just  in- 
heritance ;  which  would  have  been  doubly  hard,  because  during  the  time  he 
was  himself  tenant,  he  could  not  establish  his  prior  title  by  any  possessory 
action ;  the  law,  Uierefore,  remits  him  to  his  prior  title,  and  puts  hiiu  m 
the  same  condition  as  if  he  had  recoveried  the  land  by  writ.of  entry.  Without 
the  remitter,  he  would  have  had^,  et  seisinam^  separate,  a  good  right,  but  a 
bad  possession ;  now,  by  the  remitter,  he  hath  the  most  perfect  of  all  titles, 
juris  et  seisince  conjunctwnem.^^Viote  299.]  . 

(1)  I.  Here  the  ancient  right  and  the  defeasible  estate  come  together.  l\^ 
immaterial  whether  they  come  by  descent  or  by  other  act  of  law.  See  the  in- 
stances brought  by  Littleton  afterwards.  Sect.  665, 666,  and  678.— [Note  3<»J 


L.3.C.12v  Sect.660.      Of  Remitter.        [348.a.348.b. 

be  an  infant  or  a  feme  corert,  and  tenant  in  taile  after  a  discon- 
tinuance diBsebe  them  and  die  seised^  the  issue  shall  be  remitted 
THthout  any  respect  of  the  privilege  of  infancie  or  coverture ; 
and  therefore  our  author  said^  the  title  and  interest  of  the  discon*  i  >  E.  4*  i- 
tinuee  is  quite  taken  axioay  and  defeated* 

'*  Then  the  discontinuee,  i^c.    Here  is  a  reason  added  in  this  ii  E.  3. 3. 

particular  ,case,  that  fitteth  not  other  cases  of  remitter ;  for  in  ^'i^-  ^^-  ^5- 

this  case  and  many  other,  the  law  that  abhorreth  suits  of  vexa-  ^  ^v^^ 

iion  doth  avoid  circuitie  of  action ;  for  the  rule  is,  Ciradtus  est  bat.  049. 

'€vitandus.  30E.3.8. 

6  £.  3.  7. 
19  U.  6.  63.      34  E.  3.  70.    14  H.  4. 97.      10  H.  7. 11.      F.  N.B.  Mesne  &  Wast. 


Sect.  660. 

AhSOj  if  tenant  in  tayle  infeoffe  his  sonne  in  fee,  or  his  cosine  in- 
hentabte  by  force  of  the  taile,  which  sonne  or  cosine  at  the  time  of 
the  feoffment  is  within  age,  and  after  the  tenant  in  taile  dieth,  and  hee  to 
whom  the  feoffment  was  made  is  his  heire  by  force  of  the  taile ;  this  is  a 
remitter  to  the  heire  in  taile  to  whom  the  feoffernent  was  made.  For  albeit 
that  during  the  life  of  the  tenant  in  tayle  who  made  thefeoffement^  such  heire 
shall  bee  adjudged  tn  by  force  of  the  feoffernent j  yet  after  the  death  of 
tenant  in  taHe,  the  heire  shall  be  adjudsed  in  by  force  of  the  taile,  €md 
not  by  force  of  the  feoffment.  *  Rr  (A)  aUho*  such  heire  were  of  full 
age  at  the  time  of  the  death  of  the  tetumt  in  taile  who  made  the  feoff" 
ment,  this  makes  no  matter,  if  the  heire  were  within  age  at  the  time  of 
the  feoffernent  made  unto  him.  And  if  such  heire  beeins  within  age  at  the 
time  of  such  feoffment,  commeth  to  full  age,  living  the  tenant  in  tayle 
that  made  the  feoffernent,  and  so  being  of  full  ojge  he  charges  by  his 
deed  the  same  land  with  a  common  of  pasture,  or  with  a  rent  marge,  and 
qfier  the  tenant  in  tayle  dyeth ;  now  it  seemeth  that  the  land  is  discharged 
of  the  common,  and  of  the  rent,  for  that  the  heire  is  in  of  another  estate  in 
the  land  than  he  was  at  the  time  of  the  charge  made,  tn  as  much  as  hee 
is  in  his  remitter  by  force  of  the  tayle,  ana  so  the  estate  y>hich  hee  had 
at  the  time  of  the  charge,  is  utterly  Jkfeated,  f  4r^-  ( 1 ) 

/^UR  author  having   put  one  example  where  both  the  Temps  E.i. 

rights  descend  together,  now  puts  another  example^  m  e*q.  Am  a. 

[34871  •^  where  the  issue  in  taile  daimeth  by  purchase  in  the  ^g  £  ^  ^'  ^ 
^  ^    J  life  <^  tenant  in  taile,  and  the  ancient  right  descendeth  40  £.  3. 43!    ' 
after  to  the sameissue.  ai  £. 4. 19.    > 

**  For  aUho*  such  heire  nere  of  full  age  at  the  time  of  the  deaths 

CfC. 

*  For  not  in  L.  and  M.  or  Rob.  t  i^c.  not  in  L.  and  M.  or  Roh. 

(A)  PeHutpi  *' AdA"  thmdd  b€  hmrkd  here  huUad  efJorJ'  Su  Mr.  BiUo't  Itifr. 
'   p.  113. 114. 


prfiMfl- 


(1)  II.  Here  the  ancient  right  comes  after  the  defeasible  estate.— []Note  301 .] 
Vol.  n.  S  s 


iMa.b.549.a.]         Of  Renutter.     h.S.C.  l%^ecx.66Q. 

ifcr    The  reasoD  is*  bectuieno  foUie  can  be  adjodgod  in  llie 

inftntatthetuneoftfaeacoepCanceof  thefeoffeme^    Tlieie- 

fore  the  hw  reapecteth  the  tune  of  the  feoffemeot,  and  not  tbe 

tune  of  the  draw.  And  albeit  he  might  have  waiW  the  estatie 

which  he  had  by  the  feoffiement  at  hii  Aill  age»  yet  here  it 

appeareth,  that  tne  right  of  the  estate  taile  descending  to  him 

ttf&er  within  aoe,  or  of  full  age,  shall  work  a  remitter  in  him  ; 

for  that  the  waiver  of  the  state  should  hare  beene  to  Us  baae 

and  nrejudioe* 

^7  H.  8.  c  10.         Smce  IMtldtm  wrote,  and  after  the  statute  of  27  H.  8.  ccq^.  ic^ 

of  UMi.  if  tenant  in  taile  make  a  feoffement  in  fee  to  the  use  of  his  i«Me 

^  ^'  \  being  within  age,  and  his  heires,  and  dieth,  and  the  right  of  the 

6^  el'ib!  77.     estate  taile  descend  to  the  issue  being  within  age ;  j«the  is  not 

1  &  a  P.  &  M.     remitted,  because  the  statute  executeth  the  possession  in  such 

110.  1  &a  P.     plite,  manner  and  forme,  as  the  use  was  limited:  Et  tkdesimi-' 

K^T  l^^  ^V^   uiut.  so  as  there  is  a  great  oh^ge  of  remitters  since  LittleUm 

98  H.  8«  93*  •>.  J.    /.\ 

PL  Com.  Amy     wrote  0). 

Towotbend't  case,  fol.  1 1 1 .      34  H.  8.  tit  Remit  Br.  49.      (Dyer»  106.      Sad.  6^    / 

1  Lea  91.    Hobb  S55.  S98.) 

But  if  the  issue  in  taile  in  that  case  waive  the  possession,  an4 
bring  a  formedon  in  the  discender,  and  recover  asainst  the 
feoffees,  he  shall  thereby  bee  remitted  to  the  estate  taue ;  other- 
wise the  lands  may  be  so  incumbred,  as  the  issue  in  taile  should 
be  at  a  great  inconvenience ;  but  if  no  formedon  be  brought,  if 
that  issue  dieth,  his  issue  shall  be  remitted ;  because  a  state  in 
fee  simple  at  the  common  law  descendeth  unto  him. 


PI.  Com.  obi 
«apn. 


(9  Roll.  Abr. 

1  Roll.  Rep. 
96a) 

(9  Roll.  Abr. 

419-  4«i- 
9  Rep.  5-  b. 
Hob.  46.) 


II  H.7.  91. 
Etiiiche'i  case. 
(Mo.  319. 
t  Rsp..  148. 
Ant  976.  a.) 


(9  Roll.  Abr. 
4««.) 


<<  Being  qfjidl  age  he  charga  by  hit  deed^  t^  ^e.**  r3497^ 
The  reason  is,  because  the  grantor  had  not  any  tight  I  ^  J 
of  die  estate  in  taile  in  him  at  the  time  of  the  gtant, 
but  only  the  estate  in  fee  simple  gained  by  the  feofinent,  which 
(as  Umeton  here  saith)  is  wholly  defeated.  And  the  state  of 
the  land  out  of  which  the  rent  issued,  being  defeated^  the  rent 
is  defeated  also. 

But  if  tenant  in  taile  make  a  lease  for  life  whereby  he  gaineth 
a  new  reversion  in  fee,  so  lone  as  tenant  for  life  liveth,  and  he 
eranteth  a  rent  charge  out  of  tne  reversion,  and  after  tenant  for 
nfe  dieth,  whereby  the  grantor  becommeth  tenant  in  taile  againe, 
and  the<  reversion  in  fee  defeated ;  yet  because  die  grantor liad  a 
right  of  the  entaile  in  him,  doathed  with  a  defeasible  fee  simple, 
the  rent-charge  remaineth  good  against  him,  but  not  against  his 
issue;  which  diveraltie  is  worthy  of  obserration,  for  it  openeth 
the  reason  of  many  cases. 

If  the  heire  apparent  of  Ihe  disseisee  disseise  the  disseisor,  an4 
grant  a  rent-charge,  and  then  the  disooisao  dieth,  the  j^rantor 
shall  hold  it  discharged ;  for  there  a  new  risht  of  entne  dodi 
descend  unto  him,  and  therefore  he  is  lemitted. 

80  if  the  father  disseise  the  grand&ther,  and  granteth  a  rent- 
charge,  and  dieth,  now  is  the  entry  of  the  grandfiuher  taken 
away,  If  after  the  grandfather  dij^tb  the  floane  is  remitted^  md 

he 


(1)  The  effisct  of  this  statute  on  the  doctrine  of  Remitter  ]m  very  fully 
plained  in  Duncombe  v.  Wlngfield,  Hob.  354.    See  a  Leo.  aaa.    1  Sid.  63. 
Dyer,  351. 


L.9.C*12.  Sfjct.  ^1,      Of  Remitter.      [349.a.34ab. 

]|e  daU  fvaU  the  chaijge.    So  as  wfaeve  our  author  putt^  his 
exjiinple  of  a  fee  taile,  it  hoUetjh  ^Iso  in  case  off  fee  simple* 

**  A  common  qfvasiure  or  a  rent  forget  4^/'  H^re  lAttkion 
putteth  his  case  or  thinss  granted  out  of  the  land.  But  what  if 
the  issue  at  full  ag^  by  Seed  indited  or  deed  poll  make  a  lease 
for  yeares  of  the  land,  and  after  by  Uie  def^  pfteQau^  in  taile  he 
is  remitted,  whether  shidl  h^  f^yoid  the  lefi^  fM^  bo?  And  it  is  3^  ^'  ^'  . 
holden  he  shall  not,  because  it  js  made  of  t)i^  l^d  it  selfe,  and  ^^'^^'  ^' 
the  knd  is  become  by  the  lea^e  \a  fmoUier  plight  than  it  is  in  the 
case  of  a  grant  of  a  rent-charge,  which  I  gather:  out  of  our 
^lithpr's  pw^^  words  in  fuiotber  plaice.  Vide  Sect.  989. 

*' Tie  l0u4  is  discharged  of  the  rentjSfC.**  IMtleton  dqOi  Bdde 
these  words  materially,  because  the  whole  grant  is  not  thereby 
avoided,  but  the  land  discharged  of  the  rent-charge ;  for  the 
ffrantee  shall  have  notwithptafuung  ft  writ  of  annuitioi  and  charge  Li>  ^*  f •  3^*  b* 
tfie  permm  pf  thp  gra^tqr.  Ward'a  case. 


Sect.  661. 

< 

j^  LSO,  a  pnadpatt  cause  why  such  heire  m  the  cases  aforesaid,  and 
*^  other  Uke  cases,  shall  bee  said  in  his  remitter,  is  for  that  there  is  not 
any  person  against  whom  he  may  sue  hi^  writ  of  formedon.  For  against 
MmseUt  he  cannot  sue,  and  hie  cannot  sue  against  any  other,  for  none 
other  ts  tenant  of  the  freehold^  and  for  this  cause  the  law  doth  adjudge 
l^m  infiis  remoter,  scilicet,  in  such  plite,  as  ifhee  had  lawfully  recovered 
the  same  land  against  another,  S^c* 

^'  J  prindpall  cause  v>hv,  Scc^    And  of  this  opinion  is  [i]  Lit'.  [<li^  £.4.90 
•{^  «S«^ our bookS.  ^  lluVt 

**  There  is  not  any  person  against  whom,  Sfc,  as  if  hee  had 
lau^kUy  recovered  the  same  land  against  another,  Sfc,**  Here  it  is  (6  Rep.  58.  b. 
to  be  understood,  that  regularly  a  man  shall  not  be  re-  >  ^^'  ^ 

[349TI  nAted  to  a  W*  right  remedilesse,  for  the  which  he  can  ^^r  ^^' 
t^  J  have  no  action ;  for  Littleton  here  saith,  that  there  is  no  jji,[  3.  f.  3.  iha 
^'  '    person  against  whom  the  issue  when  he  commeth  to  the  Marquesaeof 
land  without  folly  may  bring  his  action ;  and  saith  also,  that  this  Wbcbester^s 
is  the  princbalf  cause  of  Uie  remitter;  for  neither  an  action  f^^    «x 
without  a  right,  nor  a  right  without  an  action,  can  make  a  re-  ^^     ^*  ^^ 
mitter.  As  n  tenant  in  taile  suflbr  a  common  recovery  in  which 
there  is  error,  and  after  tenant  in  taile  disseiseth  the  recoveror 
and  dieth,  here  the  issue  in  taile  hath  an  action,  viz.  a  writ  of 
error ;  but  as  long  as  the  recoverie  remaineth  in  force,  he  hath 
no  right,  and  theiefore  in  that  case  there  is  no  remitter  (1). 

If 


(1)  III.  By  what  sir  Edward  Coke  says  here,  and  in  other  parts  of  this 
Chapter,  it  appears,  that  diere  is  no  remitter  to  a  bare  title,  nor  to  an  irremediable 
rigM,  nor  to  a  bare  right  of  action,  nor  in  those  cases  cohere  the  freehold  does  not 
accrue  to  the  right,  nor  nhere  there  Wis  default  in  him  iiAo  takes  the  defea- 
sible estate,  nor  if  he  takes  the  defeasAle  estate  by  st.  37  H.  jB.  c.  10,  which 

8  8  2  executes 


J; 


349. b.]  Of  Remitter.        L.  3.  C.  12.  Sect.  662. 

Iff.  purchase  an advowson,  and  suffereth  an  usurpation  and 
six  moneths  to  passe,  and  after  the  usurper  granteth  the  adTOw- 
son  to  B.  and  his  heires,  B.  dieth,  his  heire  is  not  remitted, 
because  his  right  to  the  advowsoh  was  remedilesse,  viz.  a  right 
without  an  action  {Q)* 
(Ant.  1 3ft.  b.)         Tenant  in  taile  of  a  mannor  whereunto  an  advowson  is  appen- 

5  H.  7. 35.         dant  maketh  a  discontinuance,  the  discontinuee  granteth  the 

advowson  to  tenant  in  taile  and  his  heires,  tenant  in  taile  dieth. 
the  issue  is  not  remitted  to  the  advowson,  because  the  issue  had 
no  action  to  recover  the  advowson  before  he  recovered  the  man- 
Aor  whereunto  the  advowson  was  appendant.  And  so  it  is  of 
all  other  inheritances  regardant,  appendant  or  appurtenant;  a 
man  shall  never  be  remitted  to  any  of  them  before  he  recon- 
tinueth  the  mannor,  &c.  whereunto  they  are  regardant,  appen- 
dant, or  belonging. 
Brittoa,fol.is6.       ^^^  ^^  ^^  poci  claimer  droit  en  la  appurtenances  ne  enles 

accessories  que  nul  drdit  aden  le  principau. 
e]  Bract.  li.  4.       [e]  Item^  excipi  potest,  SfC.  guamvis  jus  habeat  in  tenemento  et 
b.^43.  b.  pertinentiisy  primo  recuperare  debet  tenementum  ad  quodpertinet 

8  R.  9.  advocation  et  tuncpostea  prasentet  et  non  ante,  et  de  kdc  materid 

Quare  Imp.  199.  tn  Rotulo  de  termtno  Sancti  Michaelis,  anno  regis  Henrici  tertio 
*^H*«    '    6   in  comiiatu  Norf.  de  Thomd  Bardolfe. 

8^6. 17?'  ^"^*  ^^  ^^^  other  side,  if  a  man  be  remitted  to  the  principal], 

33  H.  6. 15.  he  shall  also  be  remitted  to  the  appendant  or  accessory,  albeit  it 
F.  N.  B.  35.  B.    were  severed  by  the  discontinuee,  or  other  wrong  doer.    And 

6  a^.  F.  therefore  if  tenant  in  taile  be  of  a  mannor  whereunto  an  advow- 
I^aro^  1 6  '^°  ^  appendant,  and  infeo£feth  il .  of  the  mannor  with  the  appur- 
33  H.  8.  tenances,  A.  re-infeoffeth  the  tenant  in  taile,  saving  to  himselfe 
Pier,  48.  b.  the  advowson,  tenant  in  taile  dieth ;  his  issue  being  remitted  to 
(Ant.  334.  b.  the  mannor,  is  consequently  remitted  to  the  advowson,  although 
3^3-  b.)  1^^  ^2^  (iiQQ  [^  ^3g  severed  ^om  the  mannor.  So  it  is  in  the  same 
(  oit.  3  3.   ;    ^^^^  |£  tenant  in  taile  had  beene  disseised,  and  the  disseisor  suffer 

an  usurpation,  if  the  disseisee  enter  into  the  mannor,  he  is  also 
remitted  to  the  advowson. 


Sect.  662. 

j^  LS  0,if  land  be  entailed  to  a  man  and  to  his  wife,  and  to  the  heireS 

of  their  two  bodies  begotten,  who  have  issue  a  daughter,  and  the  wife 

dkthf  aiid  the  husband  taketh   atu>ther  wife,  and  hath  issue   another 

daughter. 


executes  the  possession  in  the  same  plight  as  the  use  tvas  limited.  It  is  upon 
the  last  ffround,  that  where  tenant  m  tail  makes  a  feofiinent  to  the  use  of  his 
issue  within  age,  and  dies,  the  issue  in  tail  is  not  remitted.  Neither  is  there 
a  remitter  to  a  term  for  years.  Hence,  if  lessee  for  years,  to  commence  at  a 
future  day,  enters  before  that  day  (which  is  a  disseisin),  and  continues  in 
possession  till  the  term  commences,  he  shall  not  be  remitted,  for  the  disseisor 
acquires  by  the  disseisin  an  estate  of  freehold;  which,  though  it  be  tortious, 
the  law  will  not  divest  from  him  for  a  term  which  is  of  no  account.  See 
a  Roll.  Abr.  420. 1.  35.  Com.  Dig.  tit.  Remitter,  C. — [Note  30s.] 

(2)  This  seems  to  be  altered  by  the  afore-mentioned  statute  of  7  Ann.  c.  18. 
Note  to  the  nth  edition. 
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daughter  J  and  discontinue  the  taile,  and  after  he  disseiseth  the 

[35071  discontinuee  and  w  so  die  seised,  now  the  Und  shal  descend  to 
.  a.  J  ^*^  ^wo  daughters.  *  And,  in  this  case  as  to  the  eldest  daughter, 
who  is  inheritable  by  force  of  the  tayle,  this  is  no  remitter  tut  of' 
the  moitie  (ceo  f  n'est  un  remitter  forsque  de  le  moity).  And  as  to  the 
other  moitie  she  is  put  to  site  her  action  of  fonnedon  against  her  sister. 
For  in  this  case  the  two  sisters  are  not  tenants  in  parcenarie,  but  theu  are 
tenants  in  common,  for  that  they  are  in  by  ^vers  titles.  For  the  one  sister 
is  in  her  remitter  by  force  of  the  entaile,  as  to  that  which  to  her  beUmgeth ; 
and  the  other  sister  is  in  as  to  tliat  to  her  belongeth  in  fee  simple  by  the 
discent  of  her  father,  %  ^c. 

"  yW/S  is  wo  remitter  but  of  the  moitie^  S^c**    Here  Littleton,  44  e.  3.  a6. 
putteth  a  case  where  the  issue  in  taile  shall  be  remitted  to  1 9  H.  6. 59. 
a  moitie,  because  but  a  moity  of  the  land  descended  unto  her,  (^^^-  M^-  ^) 
.and  there  cannot  be  any  renutter,  but  for  so  much  as  commeth 
to  the  issue  hj  discent,  or  by  any  other  meanes  without  his 
foUy ;  and  in  this  case  bv  act  in  law  the  coparcenary  is  defeated, 
for  the  daughters  are  in  by  several!  titles,  yiz.  the  eldest  daughter 
is  tenant  in  taile  per  formam  doni,  by  the  remitter  of  the  one 
moitie ;  and  the  youngest  seised  in  fee  simple  by  discent  of  the 
other  moitie,  against  ^hom  the  other  sister  in  taile  may  have 
her  formedon  (1). 


f 


Sect.  663. 

TNthe  same  manner  it  is,  if  tenant  in  taile  enfeoffe  his  heire  apparent  in 

tayle  (the  heire  being  within  age),  and  another  jointenattt  in  fee,  and 

the  tenant  in  tayle  dieth ;  -now  the  heire  in  tayle  is  in  his  remitter  as  to 

the  one  moitie,    and  as  to  the  other  moitie  hee  is  put  to  his  unit  of 

formedoD,  ||  S^c. 


^'  T^H  E  heire  J  8fc,  is  in  his  remitter  as  to  one  moitie,  Sfc"  (a  Roll.  Abr. 

Hereby  it  appeareth  that  albeit  joyntenants  be  seised  41-) 
pro  indiviso  per  my  etper  tout,  yet  each  of  them  hath  in  judge-  ^'^®  ^^^  *®®' 
ment  of  law  out  a  right  to  a  moitie ;  and  therefore  the  issue  in 
taile  in  this  case  is  remitted  but  to  a  moity,  and  is  tenant  in 
common  but  with  the  other  feoffee.  And  so  it  is  if  the  discon- 
tinuee,  after  the  death  of  tenant  in  tavle,  make  a  charter  of 
feoflment  to  the  issue  in  tayle,  being  within  age,  who  hath  right, 
and  to  a  stranger  in  fee,  and  make  livery  to  the  infant  in  name 
of  both ;  the  issue  is  not  remitted  to  the  whole,  but  to  the 
halfe :  for  first  he  taketh  the  fee  simple,  and  after  the  remitter 
is  wrought  by  operation  of  law,  and  therefore  can  remit  him 
but  to  a  moitie.  But  of  this  sufficient  hath  beene  said  in  the 
Chapter  of  Joyntenants. 

Sect. 

*  And  not  in  L.  and  M.  or  Roh.  t  SfC,  not  in  L.  and  M.  or  Roh. 

t  n'est— est,  L.  and  M.  and  Roh.         ||  Sfc.  not  in  L.'  and  M.  or  Roh. 


(1)  IV.  By  this  and  the  following  section  it  appears,  that  if  part  of  the 
estate  comes  to  the  right,  it  is  remitted  for  that  part. — [Note  303.J 

s  8  3 
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«-  Sect.  664.  pf^J 

J^LSO,  if  tenani  in  tidU  enfwfft  his  hare  apparent,  th^  heire  hHw 

offitll  ofteatthe  time  (f  ihtfeaffm^,  and  &/ier  tenant  in  taile  diethi 

this  is  no  refmttir  to  the  tore,  iecOUH  it  was  his  folly,  that  being  tffuU 

age  hee  wotM  take  suchfeoffhient,  t^c.    But  suchfolty  cannot  Be  adjvaged 

in  the  hdre  being  within  age  ♦  at  the  time  of  the  feoffment,  t^. 


id  £  4!  3^  Miffensd  by  his  ancestor.  And  therefore  our  author  saith  wtS^ 
it  wa  hisfoUy,  that  being  bfjMap  hee  hooM  take  suchftoff^ 
meni,  but  folly  shall  not  be  judged  in  one  within  age  in  itspect 
of  hU  tender  yeares,  and  want  of  experience. 


Sect.  665. 

ALSO,  if  tenant  in  taile  enfeoffe  a  woman  in  fee,  and  dyeth,  and  his 
issue  within  age  taketh  the  same  woman  f  to  wife;  this  is  a  remitter 
to  the  infant  t  within  age,  and  the  wife  then  hath  nothing,  for  that  the 
husband  and  nis  wife  are  but  as  ofie  person  in  law.  And  tn  this  case  the 
husband  carmat  sue  a  writ  of  Formeaon,  unlesse  he  mil  sue  against  lumr 
selfSf  which  should  be  inconvenient;  and  for  this  cause  the  law  adjudgeth 
the  heire  in  his  remitter,  fir  that  no  folly  can  be  adjudged  in  him  (pur  ceo 
que  Bul  folly  poit  estre  ||  adjud^  en  luy)  beinjg  withm  age  at  the  time  of 
the  espousels,  S^c.  And  if  the  heire  bee  in  his  remitter  by  force  of  the 
entaite,  itfoUoweth  by  reason,  that  the  wife  hath  nothing,  o^c.  For  inas* 
much  as  the  husband  and  wife  be  as  one  person,  the  lana  cannot  be  painted 
by  moities ;  and  for  this  cause  the  husband  is  in  his  remitter  of  the  whole. 
Hut  otherwise  it  is  if  such  heire  were  of  full  a^e  at  the  time  of  espousels, 
for  then  the  heire  hath  nothing  but  in  right  of  nis  w}fe,  §  ^c. 

(Ant.  909.  b.)      TJ  £  R  E  Littleton  putteth  a  case  where  the  husband  within  age 

by^  the  intermarriage  may  be  remitted,  albeit  he  gaineth 
but  a  freehold  during  the  coverture  en  outer  droit. 

Also  here  is  to  bee  observed,  that  the  estate  which  doth  in  this 
case  worke  the  remitter,  could  not  have  continuance  after  the 
decease  of  the  wife.  And  so  on  the  other  side,  if  the  bud>and 
make  a  discontinuance,  and  take  backe  an  estate  to  him  and 
his  wife,  during  the  life  of  the  husband,  this  is  a  remitter  to  tfa^ 
wife  presently,  albeit  the  estate  is  not  by  the  limitation  to  have 
contmuance  after  the  decease  of  the  husband ;  which  case  is 
proved  by  the  reason  of  the  case  which  our  author  here  putteth. 
And  here  our  author  observeth  the  diversity  when  the  husband 

'^  is 

*  Sfc.  added  in  L.  and  M.  ahd  Roh.         ||  adjudge  —  avette,  L.  and  M, 

t  to  w^e  not  in  L.  and  M.  or  Roh.      and  Roh. 

t  tvkkin  age  not  in  L.  and  M.  or  Boh.       §  ^c.  not  in  L.  and  M.  or  Rob.  ' 
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It  wrfliib  age,  and  wIkii  hee  it  otMinge;  for  when  he  fa  wflhitf 
age,  no  fblTy  can  be  adjudged  in  him,  as  in  this  Chapter  hath 
beene  often  aiud, 

E35ITI    *^  ^^^  ^  ^^  tobeenoted,  ^tpresentlj by  tiiemar^ 
■  J  riagewithinage,  the  husband  is  remitted,  and  the  free- 
hold and  inheritance  of  the  wife  banished  cleane  away. 

.  **  Takiik  the  same  woman  to  wifs,*"  Here  it  fa  good  to  be  seene  (4  Hep.  99.) 
^irfiat  things  are  given  to  the  huri>and  by  marriage  (1).    First,  it 

appeareth 

(1)  On  the  interest  tokkh  the  husband  takes  in  the  chattels  real  and  things  in 
action  of  his  vnfe. — Some  observations  have  been  offered  to  the  reader  in  a 
former  part  of  this  work,  upon  the  nature  of  the  estate  which  the  husband 
takes  in  ms  wifo's  lands  of  freehold  or  inheritance.    See  ante,  325.  b.  note  2. 
iThe  following  observations  are  now  submitted  to  his  consideration,  upon  the 
nature  of  the  interest  whicK  the  husband  takes  in  his  wife's  chattels  real  and' 
things  in  action.    I.  Where  the  husband  survives  his  toift: — At  the  common 
law  no  person  had  a  right  to  administer;  it  was  in  the  In-east  of  the  ordinanr  to 
grant  administration  to  whom  he  pleased  till  the  statute  of  the  21  Henry  VlII.' 
which  gave  it  to  the  next  of  kin;  and,  if  there  were  persons  of  equal  kin| 
whichever  took  out  adminutration  first,  was  entitled  to  the  sun^us.  The  statute 
of  distribution  was  made  to  prevent  thfa  injustice,  and  to  oblige  the  admini- 
strator to  distribute.    In  those  cases,  where  the  wife  was  entitled  only  to  the 
trust  of  a  chattel  real,  or  to  any  chose  in  action,  or  contingent  interest  in  any 
kind  of  personalty,  it  seems  to  have  been  doubted,  whether,  if  the  husband 
survived  her,  he  was  entitled  to  the  benefit  of  it  or  not.  See  the  commentary  on 
sect.  665,  and  4  Inst.  87.  1  Roll.  Abr.  346.  All.  15.  Wytham  v.  Waterhouse, 
Cro.  Eliz.  466.    3  Rep.  in  Cha.  37.  and  Gilb.  Ca.  in  E(].  234.    By  the  22  and 
23  Car.  II.  c.  10,  admmistrators  are  liable  to  make  distribution ;  but  as  the  act 
makes  no  express  mention  of  the  husband's  administering  to  his  wife,  and  as 
no  person  can  be  in  equal  degree  to  the  wife  with  the  husband,  he  was  not 
held  to  be  within  the  act.    To  obviate  all  doubts  upon  thfa  Question,  by  the 
29  Car.  II.  c.  3,  §  25,  it  fa  declared  that  the  husband  may  aemand  amnini- 
stration  of  hfa  deceased  wife's  personal  estate,  and  recover  and  enjoy^  the  same,* 
as  he  might  have  done  before  the  statute  of  the  22  and  23  of  that  reign.  Upon 
the  construction  of  these  statutes  it  has  been  held,  that  the  husband  may  admi- 
nister to  hfa  deceased  wife,  and  that  he  is  entitled  for  hfa  own  benefit  to  all  her 
chattels  real,  things  in  action,  trusts,  and  every  other  species  of  personal  pro* 
perty,  whether  actually  vested  m  hei^and  reduced  into  possession,  or  contingent, 
or  recoverable  only  by  action  or  suit.    It  was  however  made  a  question,  after 
the  statute  of  29  Car.  II.  c.  3,  §  25,  whether,  if  the  husband,  having  survived 
his  wife,  afterwards  died  during  the  suspense  of  the  contingeocy  upon  which 
any  part  of  his  wife's  property  depended,  or  without  having  reduced  into  pos- 
session such  of  her  propert]^  as  lay  in  action,  or  suit,  his  representative,  or  his 
^  wife*s  next  of  kin,  were  entitled  to  the  benefit  of  it.    But,  by  a  series  of  cases 
it  fa  now  settled,  that  die  representative  of  the  husband  is  entitled  as  mudb  to 
thfa  species  of  his  wife's  property,  as  to  any  other ;  that  the  right  of  adminfatra* 
tion  rollows  the  right  of  the  estate,  and  ought,  in  case  of  the  husband's  death 
after  the  wife,  to  oe  granted  to  the  next  of  kin  of  the  husband  (see  Mr.  Har- 
grave's  Law  Tracts,  475);  and  if  administration  de  bonis  non  of  the  wife  fa 
obtained  by  any  thffdperson,  he  fa  a  trustee  for  the  representative  of  the  hus- 
band.    See  Squib  r.  Wyn,  1  P.  W.  378.    Cart  v,  Rees,  cited  ib.  381. 

II.  With  respect  to  such  part  of  the  wfe^s  personalty  as  is  not  in  her  possession ; 
as  money  owing  or  bequeathed  to  her,  or  accrued  to  her  in  case  of  intestac;^,  or 
contingent  interests,  these  area  qualified  gift  bylaw  to  thehusband,  on  conation 
that  he  reduce  them  into  possesion  during  the  coverture ;  for,  if  he  happen  to 

SS4  die. 
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apjMfedi  here  by  LfMetof^  tlttt  if  a  am  takedi  to  wtf^ 

seised  in  fee,  [/ j  he  gaineth  bj  the  intermanriage  an  estate  of 

Suiunn  7^.^    freehold  in  her  right,  which  estate  is  sufficient  to  worke  a  re* 

18 1^  4. 6*        mitter,  and  yet  the  estate  which  the  husband  gaineth  dependeth 

iiH.  8. 19.  upon 

10  H.  6.  11.      7H.  6.  9.b.      Vide  Sect.  fiB. 
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die  in  the  lifetime  of  his  wife,  without  reducing  such  proper^  into  possession, 
she  and  not  his  representatives  will  be  entitled  to  it.  RoU.  Abr.  343. 350. 
Moor,  453.  Gold.  i6o.  s  Vent.  141*  His  disposing  of  it  to  anodier  is  the  same 
as  reducing  it  into  his  own  possession.  Thus,  if  a  baron  be  possessed  of  a 
term,  or  the  trust  of  a  term  in  the  right  of  his  wife,  he  may  dispose  of  it,  except 
in  the  case  of  a  trust  term,  where  the  trust  is  created  by  heraelf  previously  to 
the  marriage :  and  it  shouJd  seem  that  the  husband's  power  of  disposition  over 
his  wife*B  contingent  personal  estate  can  extend  only  to  such  part  as  he  may 
possibly  become  possessed  of  during  the  marriage,  and  not  to  any  part  of  her 
estate  which  depends  upon  a  contingency  that  cannot  possibly  happen  during 
his  life ;  as  if  a  lease  be  made  to  the  husband  and  wife  during  their  lives,  with 
remainder  to  the  survivor,  and  the  husband  disposes  of  the  term  and  dies, 
th^  disposition  will  not  bar  the  wife ;  for  during  the  coverture  she  had  a 
mere  possibility  only.  Ant.  46.  b.  1  Roll.  Abr.  343.  pi.  15.  Lane,  54,55. 
Ch.  Ca.  235.  Vem.  7.  18.  s  Vem.  370.  Eq.  Ca.  Ab.  58.  Pre.  Ch.  519.  1  Roll. 
Ab.  344.  s  Roll.  Abr.  48.  Poph.  5.  4  Leon.  185.  Godb.  139.  Cro.  Eliz.  841. 
Hutt.  17. 

This  interest  of  the  husband  in,  and  his  authority  over,  the  personal  estate  of 
the  wife,  is  however,  considerablv  modified  by  equity,  in  some  particular 
circimistances.  A  settlement  made  upon  the  wife  in  contemplation  of  mar- 
riage, and  in  consideration  ofher  fortune,  will  entitle  the  representatives  of  the 
husband,  though  he  die  before  the  wife,  to  tlie  whole  ofher  goods  and  chai- 
teb,  whether  reduced  into  possession  or  not  during  the  coverture.  Gilb.  £q. 
Rep.  100 :  but  it  seems  to  be  the  better  opinion,  that,  in  cases  where  the  pro- 
vision for  the  wife  is  not  made  in  consideration  of  her  fortune,  or  is  ma^  in 
consideration  of  a  particular  part  only  of  it,  die  husband  will  not,  in  the  first 
case,  be  entitled  to  the  wife's  choses  in  action,  unless  he  survive  her;  and  in 
the  second,  to  no  more  than  is  comprised  in  the  contract.  Pre.  Ch.  63. 
Amb.  693.  a  Ves.  jun.  607.  a  Vez.  sen.  676.  But  it  seems  doubtful  whether  a 
settlement  made  after  marriage  will  not  entitle  the  representatives  of  the  hus- 
band to  such  an  estate  in  preference  to  the  wife.  See  Lanoy  t;.  duke  and 
dutchess  of  Athol,  2  Atk.  444;  and  see  4  Yes.  jun.  15. 

III.  If  the  husband  be  obliged  to  resort  to  a  court  of  equity,  to  recover  the 
choses  in  action  of  the  wife,  or  any  property  which  he  cannot  recover  without 
the  assistance  of  the  wife,  the  court  will  not  interfere  unless  he  will  submit  to 
dispense  equity  before  it  be  administered  to  him :  or,  in  other  words,  equity 
will  not  act  on  his  behalf,  unless  he  submit  to  make  a  competent  settlement  on 
his  wife,  when  no  settlement  has  been  made ;  but,  if  the  wife  consent  in  court, 
or  being  abroad,  before  proper  commissioners  there,  that  the  husband  shall  re- 
ceive her  fortune,  he  will  be  ordered  payment  of  it  accordingly,  a  P.  Will.  641 
3  P.  Will.  12.  20a.  2  Atk.  67.  2  P.  WiU.  638.  2  Vez.  sen.  60.  2  Bro.  C.  C. 
663.  3  Bro.  C.  C.  195.  But  see  ex  parte  Uigham,  2  Vez.  sen.  579.  The  equity 
of  the  wifef  to  compel  the  husband  to  make  a  settlement  is  merely  personm ;  so 
that,  if  he  survive  his  wife,  the  children,  though  unprovided  for  by  settlement, 
cannot  oblige  him  to  make  provision  for  them  out  of  it.  Amb.  509 ;  and,  ex- 
cept in  a  strong  case  of  the  husband's  misbehaviour,  as  in  3  Atk.  si,  and  Like 
V.  Beresford,  3  Ves.  jun.  506.  a  court  of  equity  will  not  interfere  with  the 
husband's  right  to  receive  the  income  during  the  coverture,  though  the  wife 
resist  the  application,  2  Vez.  sen.  562.  4  Ves.  jun.  15. 20.  798. 

IV.  Whether  tlie  tvife*s  equity  tvUl prevail  against  the  assignee  of  the.husband 

for 
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upon  uncertainties  and  conshteth  in  privitie  J>] ;  for  if  &e  wife  [g]  4  Ass.  p.  4^ 
be  attainted  of  felony^  the  lord  by  escheat  slialTenter  and  put  out  4  £•  3-  Ass.  166^ 
the  husband :  otherwise  it  is  if  the  felonie  be  committed  after  ^^^P'J^^'  ** 
issue  had.  Also,  if  the  husband  be  attainted  of  felonie»  the  king  ^^^  ^  '* 
gaineth  no  freehold,  but  a  pemancie .  of  the  profits  during  the  5  aep.  17. 
coverture,  and  the  freehold  remaineth  in  the  wife.   [A]  Secondly,  Hob.  385.) 
if  she  were  possessed  of  a  terme  for  yeares,  yet  he  is  possessed  m  W  PI*  Com. 
her  right;  but  he  hath  power  to  dispose  thereof  by  grant  or  de-  p^fiidc's 
mise;  and  if  he  be  outlaweii  or  attainted,  they  are  gins  in  law.      ^^^^^  50  Ass  5, 

a8H.6.U3.    aiK4.85.    7  £.4.6.    7H.7, 3.    loH.  6. 11. 

Upon 

for  a  valuable  consideration,  has  been  a  subject  of  frequent  discussion ;  see 
1  P.  Will.  459.  Mr.  Cox's  note.    One  of  the  last  cases  on  this  point  is  Macaulay 
V.  Philips,  4  Ves.jun.  19.  in  which  the  Master  of  the  Rolls  thus  expressed 
himself:  **  Many  cases  upon  this  point  have  been  before  me,  which  have  put. 
*'  me  under  the  necessity  of  consiaeringvery  much  the  right  of  the  wife;  and 
**  Iwok  clearly  of  opinion,  the  doubt  respectmg  the  assignment  of  the  husband, 
**  for  valuable  consideration,  of  the  wife's  equitable  interest,  was  not  well 
**  founded,  with  the  single  exception,  perhaps,  of  a  trust  of  a  term  for  years 
'*  of  land,  upon  which,  perhaps,  there  may  be  some  doubt ;  but  subject  to  that, 
'^  1  am  clearly  of  opinion,  an  assignment  for  valuable  consideration  will  not 
**  bar  the  equity  of  the  wife ;  and  it  would  be  strange  if  it  did,  since,  in  the 
"  courts  of  Jaw,  with  regard  to  an  action  brought  against  executors  by  the 
*^  husband  for  a  legacy  due  to  his  wife,  it  is  determined,  that  an  action  does 
*^  not  lie,  and  the  reason  given  is,  that  it  would  totally  defeat  the  wife's  equity. 
**  It  would  be  whimsical  then  that  the  assignment  by  the  husband,  for  valu- 
**  able  consideration,  should  put  that  assignee  in  equity  in  a  better  situation 
<<  than  the  husband  himself  is  at  law.     The  guard  of  this  court  upon  the  wife's 
**  interest,  would  be  very  singular,  if  the  husband,  not  being  entitled  at  law, 
'<  might  assign  it  for  a  valuable  consideifation  to  anotlier  person,  who  would  be 
"  entitled  in  equity.     I  am  clearly  of  opinion,  it  was  only  a  doubt,  and  it  never 
"  was  decided  tnat  the  husband  could,  by  such  assignment,  or  any  other  means, 
**  deprive  her  of  her  equity."    See  also  note  5  Ves.  517.    Mr.  Roper,  to  whose 
useful  **  Treatise  on  the  Revocation  and  Republication  of  Wills  ana  Teetaments ; 
**  together  with  Tracts  upon  the  Lato  concerning  Baron  and  FeTue"  the  editorjs 
indebted  for  a  considerable  part  of  the  present  note,  observes,  that  the  reasoa 
why  the  trust  of  a  term  is  probably  made  an  exception  to  the  rule,  depends 
upon  the  disposition  of  such  a  term  being  good  at  law,  and  in  order  to  preserve 
an  unity  of  decision,  in  both  tribunals ;  and  that  for  the  same  reason  it  seems 
that  an  assignment  by  the  husband  of  his  wife's  mortgage  term  will  bind  her. 

Assignees  in  law  are  bound  by  this  equity  of  the  wife  to  have  a  settlement 
made  &r  her  benefit.  The  principal  cases,  in  which  the  doctrine  has  come 
into  consideration,  have  arisen  in  consequence  of  the  husband's  bankruptcy^ 
and  are  systematically  arranged  and  ably  discussed  by  Mr.  Monta^  in  his 
Digest  of  the  Bankrupt  Laws,  1  vol.  199.  The  result  of  them,  in  his  words, 
is,  that  "  the  wife's  property,  which  vests  in  the  husband  by  operation  of  law, 
*^  and  of  which  the  assignees  under  a  commission  of  bankruptcy  against  the 
.  *^  husband  can  obtain  possession  only  by  the  intervention  of  a  court  of  equity, 
**  or  of  an  ecclesiastical  court,  is  not  distributable  under  the  commission,  till 
**  there  is  a  sufficient  settlement  upon  the  wife  out  of  this  or  some  other  fund  :— 
*^  but  whether  property  which  the  assignee  can  recover  at  law,  is  subject  to  a 
**  provision  for  the  wife,  seems  not  to  be  finally  settled.  The  extent  of  the 
'*  provision  is  either  left  to  the  liberality  of  the  creditors,  or  determined  upon 
**  a  reference  to  the  Master,  or  fixed  by  the  Chancellor." 

V.  From  what  has  beep  stated  it  appears  to  have  been  settled,  that,  xohere  a 
settlenient  of  personal  estate,  except  chattels  real^  is  executed  before  marriage,  and 
contains  an  express  stipxdation  that  the  tooman^  on  the  event  of  her  surviving  her 

husoandy 


S51.a.]  Of  Remitter.        L.5.  CIS.  Sect. 665. 


[•}  BftdLft^  k       V^y^poa  an  Mitcutfon  aMbtt  tihe  hnslMmd  for  hia  debt,  tlie 

«7BUt.  inter  Aeriflb  ma^  seU  the  tenne  ouriii^  her  life ;  but  the  husband  can 

Aaiior^  1^  make  no  dtt{>o8itio&  thereof  b]r  hit  last  wiU.    Abo,  if  he  make 

JJJJJ^"J|i^5«  °®  disporition  or  forfeiture  of  it  in  his  Kfe,  yet  it  is  a  giftinhiw 

inbodiooc^  untohim  if  he  doe  survive  his  wife;  but  if  he  make  no  disposi- 

lib.  8.  M.  oil  tion,  and  die  before  his  wife^  she  shall  have  it  againe.   And  the 

Mat  Munliig^s  game  law  is  of  estates  by  statute  merchant,  statute  staple,  el^, 

^"*^*  wardships,  and  other  chattels  reals  in  possession. 
7  H.  e.  fiO.  ft.         But  it  the'husband  charge  the  chattell  reall  of  his  wife,  it  shall 

(t  RdtL  Abi^  not  binde  the  wifo  if  shee  survive  him. 

vu^SMt.  SL         ^^  ^®™^  ^^^^      possessed  of  a  chattell  reall,  and  be  thereof 
Vide  Sect  58.     dispossessed,  and  Uien  taketh  husband,  and  the  wife  dieth,  and 

the  husband  surviveth,  this  right  is  not  given  to  the  husband  hj 
the  intermarriage,  but  the  executors  or  administrators  of  the  wm 
shall  have  it ;  so  it  is  if  the  wife  hath  but  a  possibilitie. 
PL  Com.  fo.d94*       In  the  same  manner  it  is  if  the  wife  be  possessed  of  chattels 


^iri!^'  M^'  ^^^  ^  atder  droit,  as  executrix  or  administratrix,  or  as  gardeine 
iM  b^rotet-  ^°  socage*  &c«  and  she  intermarrieth,  the  law  maJceth  no  gift  o£ 
1^1  ntc.  them  to  the  husband,  although  he  surviveth  her.    In  the 


manner  if  a  woman  grant  a  terme  to  her  owne  use,  taketh  husband, 
and  dieth,  the  husband  surviving  shall  not  have  this  trust,  bus 
(Q  ^''1^^  ^-  the  executors  or  administrators  of  the  wife  [tl ;  for  it  consisteth 
V  v^hhf^  ^^  privitie :  and  so  hath  it  beene  resolved  by  the  justices. 
HU.  38  Eiis.  in  Ceocell.  in  Weterbouse'i  one.    Wrotedey't  case,  nbi  sep. 

Chattels 


ktalmnd,  JM  have  the  absolute  property,  or  shall  have  the  income  of  it  dtaias 
her  ^,  no  deed  executed  hy  the  toomon,  either  ttkme  vr  jointly  with  her  husband^ 
during  their  Joint  Uoes,  can  trantfer,  charge,  or  in  any  manner  affect  her  con* 
tingent  right  to  the  property  or  income,  hy  mrvioorMo.^'^lt  then  became 
a  question,  whether  in  a  suit,  to  which  the  husband  ana  wife  were  parties,  a 
court  of  equity,  with  the  consent  of  the  wife,  upon  examination,  would  direct 
a  transfer,  or  otherwise  sanction  any  disposition  of  such  her  contingent  pro* 
petty.  In  several  cases,  particularly  rVaser  v.  Baillie,  i  Bro.  Ch.  Ca.  518, 
Sperling  v.  Rochfbrt,  8  Ves.  164.  Chesslyn  v.  Smith,  ib.  183.  Richards 
V.  Chambetv,  10  Yes.  580.  and  Lee  v,  Muffgerid^e,  1  Ves.  &  Beames,  11 8. 
it  seems  now  to  be  settled  that  the  court  wfll  not,  m  such  a  case,  direct  such 
a  transfer,  or  sanction  such  a  disposition.  It  ^ould,  however,  be  borne  in 
ttiind,  that  a  wife's  vested  or  contingent  interest  in  a  real  estate,  or  chattels 
real,  is,  during  the  joint  lives  of  her^lf  and  her  husband,  always  subject  to  the 
operation  of  Uieir  nne. 

VI.  It  remains  to  state  some  of  the  general  rules  of  equity  respectins;  dis" 
positront  by  a  married  woman  of  her  separate  estate.  Speaking  generally,  it 
may  be  laid  down,  1st,  That,  except  in  particular  cases,  a  court  of  equity  will 
decree  a  conveyance  or  assignment  of  a  woman's  separate  estate,  either  to  her 
hui^bakid  or  a  stranger,  on  a  bill  filed  for  such  purpose  by  the  husband  and 
wife ;  Allen  v.  Papworth,  1  Vez.  sen.  163;  Clarke  v,  Pistor,  cited  3  Bro.  Ch, 
Ca.  346 ;  EUis  V.  Atkinson,  3  Bro.  Ch.  Ca.  565.  izdly.  That  a  married  woman 
may  dispose  by  anticipation  of  her  separate  estate,  though  it  be  for  her  life 
dnly,  unless  ttie  anticipation  be  prohibited  in  the  deed  creating  the  trust. 
Gng^y  t'.Cox,  1  Yez.  sen.  517 ;  Hulme  v.  Tenant,  1  Bro.  Ch.  Ca.  16 ;  Pjbus 
«.  Smith,  3  Bro.  Ch.  Ca.  340 ;  Bumaby  v.  Griffin,  3  Yes.  366 ;  Wagstaff  r. 
Smith*  9  Yes.  530 :  Parkes  v.  White,  11  Yes.  oog;  and  Witts  v.  mwkins, 
1ft  Yes.  501.  And  3d]y,  That  where  it  appears  by  the  instrument  creating 
the  trust  to  have  been  the  intention  of  the  parties,  that  the  woman  should  not 
have  die  power  of  disposing  of  her  separate  income  by  anticipation,  the  court 
wiQ  not  allow  it.  Socicett  v.  Wray,  4Bro.  Ch.  Ca.  485 ;  Whistler  v.  Newman, 
4  Ves.  IS9;  Moces  ».  Hnishi  5  Yes.  693;  Hovey  v.  Blakeman,  cited  in 
W«g8taBrv.  Smith,  9  Ves.  524^Note  304.] 


L.3.  C.  12.  Sect.665.    Of  Remitter.        [S51.ft.  351,  h. 

Chattels  reak  consisting  meerdy  in  action  the  husband  shaU 
nothavebytheintennarriage,  umesseherecorereththemintfae 
life  of  the  wife,  albeit  he  survive  the  wifb;  as  a  writ  of  ri^ht  ^ 

of  ward,  a  x)alore  maritagUp  a  forfeiture  of  marriage  and  the 
like,  whereunto  the^wife  was  intitled  before  the  marriage. 

But  chattels  reals  bem^  of  a  mixt  natorey  vis.  parlfy  in  pos-  13  B.  ^. 

session,  and  partly  in  action,  which  haf^en  during  the  ooveir-  Qo^.  Imp.  57* 

tore,  the  husband  ahidl  have  by  the  intermarriage,  if  bee  survive  ia  S'  ^  i^  u 

his  wife,  albeit  he  reduceth  them  not  into  possession  in  her  life-  ^  £«  3.  ^ 

time ;  but  if  the  wife  surviveth  him  she  shall  have  thorn.  As  if  10  H.  6. 11. 

the  husband  be  seked  of  a  rent  service,  charge,  or  seek,  in  the  F*  N.  B.  isi. 

right  of  his  wife,  the  rent  become  due  during  the  coverture,  the  ^^  ^*  ^  ^^ 

w&e  dieth,  the  husband  shall  have  the  areraees ;  but  if  the  wife  1 1  r[  9.  ^ 

survive  the  husband  she  shall  have  them,  and  not  the  executors  Aixount,  49* 

of  the  husband.    So  it  is  of  an  advowson,  if  the  church  become  is  A.  s. 

voyd  during  the  coverture  [ifc],  he  may  have  a  qtiare  mpedit  in  ^ijp**»  ^W*    • 

his  owne  name,  as  some  hold ;  but  the  wife  shall  have  it  if  she  sur-  |^  ^ 

Vive  him;  and  Ae  husband  if  he  survive  her:  et  sk  desmilibus,  ^j^^  ^  jf^  |^ 

a8  H.  6.  9.    7 II.  7.  a. 

fi35  iTl    ^^  ^^^  ^  ^^  ar^rages  had  become  due,  or  the  church  a6  £.  3. 84^ 

^    J  had  fallen  voyd  before  the  marria^,  there -they  were  IPj^'n*  \l\ 

meerdy  in  action  before  the  marriage ;  and  therefore  ^^  H.'6«  ss.' 
the  husband  should  not  have  them  by  the  common  law,  although 
he  survived  hex^    And  so  it  is  of  releefes,  mutatis  mutandis. 

\l]  But  now  b^  the  statute  of  33  H.  8.  cap.  37,  if  the  husband  [Q  Iib«  i^l^k 

survive  the  wife,  he  shall  have  the  arerages  as  well  incurred  ^^'^^^^'^  . 

before  the  marriage,  as  after  .^  ^   „    ,       ,  ,  O^Itot4St. 

But  the  marriage  is  an  absolute  gift  of  all  chattels  personals  in€oin.Baiic«» 

in  possession  in  her  owne  right,  whether  the  husband  survive  the  Sbwp't  ease^ 

.  wife  or  no ;  but  if  they  be  in  action,  as  debts  by  obligation,  con-  ai  &  4*  4^ 

tract,  or  otherwise,  the  husbkad  shall  not  have  them  unlesse  he  ^  J  g*  7-  ^ 

and  his  wife  recover  thfem.    And  of  personall  goods,  en  outer  36  H.  s!^     \ 

droit,  as  executrix  or  administratrix,  &c.  the  marriage  is  no  gift  43  E.  3. 10. 

of  ihem  to  the  husband,  although  he  survive  his  wife  (i).  3  H.  6.  sa.  37. 

4  H.  6. 5. 
i4£.s.Det73.    5 £. a.  ibid.  169.    3o£.3.    48E.3.1S.    isR. a. Bra. 638,039. 
16  £.  4.  8.    16  H.  6.  Bre.  939. 

[m]  If  an  estray  happen  within  the  manner  of  Ae  wifei  if  [»]43^3*S*V. 
the  husband  die  before  seisure,  the  wife  shall  have  it,  for  that  ^^  ^'^*  |^* 
the  propertie  was  not  in  the  wife  before  seisure.  ^     ^'   '' 

But  as  to  personall  goods,  there  is  a  diversitie  worthy  of 
observation  betweene  a  propertie  in  personall  goods  (as  is  arore- 
said)  and  a  bare  possession ;  for  if  personall  goods  be  bailed  to 
a  feme,  or  if  she  finde  goods,  or  if  goods  come  to  her  hands  as 
executrix  to  a  baili€e,  and  taketk  a  husband,  this  bare  posses^ 
sion  is  not  given  to  the  husband,  but  die  action  of  detinue  dMMt 
be  brought  against  the  husband  and  wife. 

But  now  let  us  heare  UtUeton. 

<<  Which  should  ht  inconvenient'*    This  argument  a&  ^icon-  Vide  Sett  8^, 
f>efne7Ui,  our  author  hath  used  in  many  places  (A).  ^0. 

(A)  At  to  the  limited  font  ef  the  argument,  tee  ante,  note  ito66.m, 

(I)  But  di^  shall  go  to  ttie  a^nistrator  dthottisfMi;  fof  Aould  tii^y  go 
to  thehiisband,  die  creditors,  legatees,  Set.  x>f  the  decetodi  wtndd  be  Hiertby 
wrongedi     Note  io'iUh  «Sfefon.*^P^otc  305.] 


35l.b.352.a.]      Of  Remitter.    L.3.C.12.  Sect666-67. 


(Ant  360- b)  ScCt.  666. 

yd  LSO^ifa  woman  sehed  of  certaine  land  in  fee  iaketh  husband,  who 
'^  elienetnthe  tame  laftd  to  another  in  fee,  *  tne  alienee  letteth  the  same 
land  to  the  husband  atui  wife  for  terme  of  their  two  lives,  saving  the 
reversion  to  the  lessor  and  to  ms  heires ;  in  this  case  the  wife  is  in  her 
remitter  J  and  she  is  seised  in  deed  in  her  demesne  as  of  fee,  as  shee  was 
before,  because  the  taking  backe  of  the  estate  shall  be  adjudged  in  law  the 
feet  of  the  husband,  and  not  tne  fact  of  the  wife ;  so  no  follu  can  be 
adjudged  in  the  wife,  which  is  covert  in  such  case.  And  in  thss  case  the 
lessor  nath  nothing  in  the  reversion  (£t  en  cest  case  le  lessor  n'ad  f  rien 
en  le  reversion),  Jror  that  the  wife  is  seised  in  fee,  %  Sfc, 

91  £.  3.  ft6.  *'  n^HE  wife  is  in  her  remitter."    By  this  it  appeareth,  that 
^  E,  3. 43-  albeit  diere  be  no  moities  betweene  husband  and  wife,  yet 

p  ^  ^'  ^'^  ^  ^  remitter  presently,  and  standeth  not  upon  the  surviror 

^e!V  ''  of  the  wife,  as  some  have  thought :  for  if  the  estate  gabed  by 

Ranit.  14.  intermarriage  be  a  sufficient  estate  to  worke  a  remitter ;  djbr- 

35  An,  13.  tiori,  an  estate  made  to  the  husband  and  wife  shall  wonce  a 

3S  £.  3. 24-  remitter  in  the  wife.    And  so  it  is  if  tenant  in  taile  infeo£fe  his 

^£^17'  ^  '^"^  being  within  age,  and  his  wife  in  fee,  and  dieth ;  this  is  a 

4^  E.  3!  ao.* b.  remitter  to  the  issue  presently,  by  the  death  of  tenant  in  taile; 

96  £.  3. 6^.  though  some  have  thought  the  contrarie. 

VideSect  676. 

11  R.  a.  Bemit.  is.    44  £.  3.  17. 


The  Mwqnes  of  »:9*  Here  also  it  appeareth,  that  no  follie  in  this  case  r3527| 
Winch,  cue,  qu,  j^  adjudged  in  a  feme  covert,  for  the  taking  backe  I  -  J 
(Hob!^i.)         ^^  ^®  estate  shall  be  adjudged  in  law  iJie  act  of  the 

husband. 

Note  in  the  case  of  the  feme  covert,  she  may  be  remitted  in 
the  life  of  the  discontinuor,  because  she  hath  a  present  right : 
but  in  the  case  of  tenant  in  taile,  the  issue  cannot  be  remitted 
in  the  life  of  the  discontinuor,  because  the  issue  hath  no  right 
untill  his  decease. 


Sect.  667. 

J^UT  in  this  case  if  the  lessor  will  sue  an  action  of  wast  against  the 
husband  and  his  wife,  for  that  the  husband  hath  committed  wast,  the 
husband  cannot  barre  tne  lessor  by  shewing  this,  that  the  taking  backe  of 
the  estate  to  him  and  to  his  wife  was  a  remitter  to  his  wife,  because  the 
husband  is  stopped  to  say  that  which  is  against  his  owne  feoffemewt  (pur 
ceo  que  le  baron  est  estoppe  a  dire  ceo  §  que  est  encounter  son  feoff- 
ment;, and  taking  backe  of  the  estate  for  terme  of  life  to  him  and  to  his 
wife.   And  yet  the  lessor  hath  no  reversion  (Et  uncore  le  lessor  n'ad  f  un 

reversion), 

*  and  added  in  L.  and  M.  and  Roh.        t  4*^-  not  in  L.  and  M.  or  Roh. 

J.ascun  added  in  L.  and  M.  and        §  que  est  not  in  L.  and  M.  or  Roh. 
f  un— -null,  L.  and  M.  and  Roh, 


L.3.  C.  13.  Sect.  667-    Of  Remitter.        [352. a.  352. b. 

»  I  • 

reversion),  ybr  that  the  fee  sitnph  is  in  the  wife.  And  so  a  man  may  see 
orie  thing  in  this  case,  tnat  a  man  shall  bee  stopped  by  matter  in  fact, 
though  there  bee  iu>  writing  by  deed  indented,  or  otherwise. 

« 

<<  J>ECA  USE  the  husband  is  stopped  to  say  (pur  ceo  que 
le  baron  est  estoppe  a  dire),  S;c,  * 

**  Estoppe"  commeth  of  the  French  word  estoupe,  from  whence  li.  s.  f.  4.  b. 

the  EngliMi  word  stopped :  and  it  is  called  an  estoppel  or  conclu-  Ooddard's  cue. 

don,  because  a  man's  owne  act  or  acceptance  stojppeth  or  closeth  ^  ^^!v*^Vf^ 

up  his  mouth  to  alleage  or  plead  the  truth :  and  Littleton's  case  (p^t^s^bO 
here  proyeth  this  description. 

Touching  estoppels,  which  is  an  excellent  and  curious  kinde 

of  learning,  it  is  to  be  observed,  that  there  be  three  kinde  of  (Cro.  Car.  388. 

estoppels,  viz.  by  matter  of  record,  by  matter  in  writing,  and  by  iRoll.Ahr.8<te.) 
matter  in  paiis. 

[a]  By  matter  of  record,  viz.  by  letters  patents,  fine,  reco-  H  43 -^^^{^ 
verie,  pleading,  taking  of  continuance^  confession,  imparlance,  L^i*!^'®' 
warrant  of  attumey,  admittance.  ,g  ^  ^^ 

Estop.  339.    4  C  3.  ib.  133.    (1  Roll.  Abr.  962,) 

[b]  By  matter  in  writing,  as  by  deed  indented,  by  making  of  [&]  4  H.  4. 1. 
an  acquittance  by  deed  indented  or  deed  poll,  [c]  by  defeasance  ^  ^'7*  ^^ 
by  deed  indented  or  deed  poll .  J  3  H.  7.  ^4^ 

41  £.  3.  Estop,  la.    13  R.  3.  ib.  313.  [c]  8  R.  3.  Estop.  883.     35  H.  6. 18. 

3  H.  6.  16.    16  U.  7. 5.    34  H.  6. 19.     14  H.  4.  39. 

By  matter  in  paiiSf  as  by  liverie,  by  entry,  by  acceptance  of 
rent,  by  partition,  and  by  acceptance  of  an  estate,  as  here  in  the 
case  that  Littleton  putteth;  whereof  JLtMe^oii  maketh  a  speciall  (1  Leo.  83. 158. 
observation,  diat  a  man  shaJl  be  estopped  by  matter  in  the  coun-  ^  ^P*  ^       ' 
trey,  without  any  writing  (1).  *  ^'  ^  ^'^ . 

To  make  the  reader  more  capable  of  the  learning  of  estoppels 
these  few  rules,  amongst  others,  are  to  be  knowne. 

[d]  First,  that  every  estoppel  ought  to  be  reciprocall,  that  is,  [S\  33  H.  6, 19. 
to  binde  both  parties ;  and  this  is  the  reason,  that  regularly  a  60.  30  H.  6. 3. 
stranger  shall  neither  take  advantage,  nor  be  bound  by  the  |.t  E.  3. 
estoppel :  \e\  privies  in  bloud,  as  the  heire;  privies  in  estate,  ««^*^' 
as  tne  feoffee,  lessee,  &c. ;  privies   in  law,  as  the  lords   by  30  Ass!  51. 
escheat ;  tenant  by  the  curtesie,  tenant  in  dower,  the  14  Ass.  9.' 

[35271  *^  incumbent  of  a  benefice,  and  others  that  come  18  £.  4.  1. 
.     J  under  by  act  in  law,  or  in  the  post,  shall  be  bound  ^^t?!?^*^''^ 
-    •       and  take  advantageof  estoppels;  and  that  a  rebutter  ^Ur^\^ 
IS  a  kmde  of  estoppell.  8  H.  6. 17. 

31  £.  3. 35.    38  E.  3.  31.    30  £.  3.  Estop.  187. 

Secondly, 


(1)  The  reasons  why  estoppels  are  allowed,  seem  to  be  these :  No  man 
ought  to  allege  any  thing  but  the  truth  for  his  defence,  and  what  he. has 
alleged  once,  is  to  l>e  presumed  true,  and  therefore  he  ought  not  to  contmdict 
it;  for  as  it  is  said  in  tne  4  Inst.  373.  aUegans  contraria  non  est  audiendhs.  Se- 
condly, as  the  law  cannot  be  known  till  &e  facts  are  ascertained,  so  neither  can 
the  truth  of  them  be  found  out  but  by  evidence ;  and  therefore  it  is  rei^sonable 
that  some  evidence  should  be  allowed  to  be  of  so  high  and  conclusive  a  nature, 
as  to  admit  of  no  contradictory  proof.  Ni^e  to  the  iith  edition.-^['Sote  306.] 
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^4-4*       {yj  fceBMqr» llm etciy citDppMl»  bccwB it  t mwIibIbiIi  < 
t7E.tf.  ^       »Hm  to  aDeadge  die  trath, most  oeoeftaine to  everj intent, aod 
ntop.  97).        not  to  be  tiJ^eii  bjr  aigument  or  inference  (B). 
i8EL3.9i>.    7H.7.eicie. 

[r]4^M-39-       M  Thiidhr,  etwy  crtopptll  ooglht  to  be  a  pupcJeeefciiMtfion 
S^m-mS.      ^'^  u^  ^Uch  niakecfa  the  eit<m^  and  not  be  4^^ 

^^^      tonally;  aa  if  it  be  «id,  Ui  tuckmrf  jma  umpmomaMtas  mam 
conclutiii$  mc  &«#  •    imperwmmHi  diahar^  qma  me  perwomd. 
m 35 H.&33.  m  Neither  dotb  a  recittU  conclude^ becaiiee  it  if  no  diroot 
1rf•2•!^       aMrmation. 

40l^$-  14- 

•  Am.3.    45AM.5.    3ELDJ.196.    iiELib.ft8o.    9H.6.O0. 

m5E.4.7.  ^f-j  FourtfalT,  a  matter  alleaged  that  18  neither  tmTembk 

,p  £^*^,       materiall,  ahail  not  eatoppe. 
aa&4-a^    8aA«.a.    aaH.6.ea 

1^133^-^'^      [k]  Fifthly,  regularly  a  man  afaall  not  be  conduded  by  acoqit- 
6^4!  7?*        *°^  ^  ^®  ^^'  befiyre  the  title  accrued. 

ai  E.  I.  Omed,  166*    F.  N.  B.  14«.  £. 

(q  It  H.7. 4.        m  Sixthly,  ettoppell  againtt  ettoppell  doth  put  the  matter 
to  H.  6.  to.      atlarffe. 

41S.3.4.    iiH.4.8a- 

M ^l^a*  14-  [m]  Seventhly, mattert  alleagedbywayof tupposall inoounta 

*^^J^  thall  not  conclude  after  non-tuit :  otnerwite  it  is  after  judgement 

^o&^fti!^'  S^®^ »  ^^^  ^^^  non-tuit,  albeit  the  tuppoiall  in  the  count  diall 

It  E.  4. 13.  not  conclude,  yet  the  barre,  title,  rephcation  or  other  pleading 

18  E.  3. 31.35.  of  either  paitie,  which  it  pieoitelyalleaged,  thall  condude  after 

44^^45*  non^auit;  and  hereby  are  the  booket  reconciled^ 

45iL3.t.    tiH.7t4«    6S-4-7-    7^4*  19-    3^4*ii-    4£>3«54«    7E.6. 
Br.  Estop.  Idt.    11  H.  4, 30.    30  E.  3.  ti.    31  Ass.  14, 

Eighthly,  where  the  veritie  it  apparent  in  the  tame  record, 

there  the  advarte  jparty  thall  not  be  ettopped  tp  take  advaqtage 

of  the  truth;  for  he  oaimot  be  ettopped  to  aUeage  tbetrum, 

[«]  87  Ass.  17.   when  the  truth  appetrethof  reoord.  [n]  If  a  fine  be  levied  with- 

3tH.e.  It.      out  any  originallf  It  it  v<^dable,  but  not  void ;  butif  anorigiiuiU 

5BL|)7.ttt.     \^  brought,  and  a  r^atdt  entred,  tod  after  that  a  concord  ia 

made,  or  a  fine  levied,  thii  it  void,  in  retpect  the  veritie  ap- 
X4  7  Sl*I>y-  peareth  of  reoord.  [0]  An  impropriation  it  made  after  the  death 
844*  of  an  incumboit,  to  a  bitbop  and  bit  tttccettom ;  the  bishop  by 

mdenture  demiteth  the  parteoMe  foe  fortie^y earet,  to  begin  after 

the  death  of  the  incumbent ;  the  deane  and  chapiter  coofinneth 

it,  the  incumbent  dieth ;  thit  demite  thall  not  condude,  for  that 

it  ^ppeareth  that  lie  had  nothing  in  the  impropriation  till  after 

the  aeatfa  of  the  incumbent. 

fjfi]  Bncti4ao.      [p\  Ninthly,  where  the  record  of  the  ettoppell  doth  run  to  the 

a6  Ass.  64.        ditabilitie  or  legitimation  of  die  penon,  there  all  strangers  shall 

^  K*^  ^8 '         ^^  beiiefit  of  that  record ;  as  outlawrie,  excommengement,  pre- 

7K  aV.^'       ftttion,  attainder  of  pranumire^  pf  fdonie,  &c.  bitttardie,  mu« 

39  Ass.  5.         liertie,  and  thall  condude  the  paitie,  diouji^  thqr  be  strangers 

11  ^a*  to  the  record.  Vide  in  IMtkm^  cap.  VHknage^  Sed.  196, 197, 

Estqp.  t^        &c*    But  of  a  record  concerning  the  name  of  the  person,  qua- 

■a  a   aji*  §M*  iuim^^ 

19E.3.  Estop.t8t.     3£.3.Ib.93.    A3  E.  3.  Estop.  Stath.    Lestet.de  9  H.  6.  ca.  u. 


L  Estop.  t» 
a»  Rai  t«    Doct.  &  8tod.  ^    34  H.  6. 39*    16  E.  4. 1.  b.    10  E.  4.  16. 


litie, 
(B)  Fkt.  oare  303.  d,  «m2  t^  iMie  under  (A)  there. 
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litie,  or  itdditioi^  no  estranger  Aitll  tike  «ivaiftage,.beoftive  hm 
shall  not  be  bound  by  it.  But  noUiy  reader,  that  in  case  of  the 
muiiettiB  primdjadey  an  estranger  ahidl  tdce  benefit  of  it,  && 
But  yet  because  he  may  be  a  wdier  by  the  ecdestastical  law, 
and  a  bastard  by  the  common  law,  therefore  against  such  a  cer- 
tificate pleaded,  the  adverse  nartie  may  alleage  the  speciall 
matter,  and  conftsse  the  certincate  of  the  bishop  accorcung  to 
the  ecclesiasticall  law,  ends  alleage  further  the  speciall  matter 
aocording  to  the  common  law,  whereunto  the  adverse  partie 
must  fuuw^ ;  and  so  are  the  books  that  treat  of  din  matter  to 
be  reconciled  (i).  But  now  let  us  retume  to  JJukUm. 


Sect.  668. 

"D  VT  if  in  the  action  of  toast  the  husband  make  default  to  the  grand 
'^^  distresse,  and  the  wife  pray  to  he  received,  and  is  received,  shee  mm 
well  shew  the  whole  matter,  and  how  shee  is  in  her  remitter,  and  shee  shml 
barre  the  lessor  of  his  action,  *  ifc,  ' 

**J^HE  tt^  pray  to  be  receioed,  and  is  received J^    Receipt^  (Ant.  199.  b,) 

receptio,  commeth  of  the  Latine  verbe  reeipere,  so  called 
because  the  wife,  upon  the  de&ult  of  her  husband,  is  received  as 

a  feme  sole  alone,  without  her  husband,  to  defend  her  right ;  and  qo  £.  1. 

itisalso  called  defensio  juris;  and  in  thiscase  the  wife  may  bee  Defensio  Juris; ' 

received  by  the  [a]  statute :  and  yet  [b]  ancient  authors  who  [a]  W.a.  ca.3. 

wrote  before  the  statute,  doe  speake  of  a  kind  of  receit  at  the  mBnct.f.393. 

common  law.    The  civilians  call  resceit,  admissionem  lertHpro  ^''  *'^;^**^' 
4tM)  interessej  which  more  properiy  is  resembled  to  the  receipt  of      ^ 
him  in  the  reversion  or  remainder,  that  is  no  party  to  die  writ. 


r353n  rt  Sect.  669. 


JPO  R  in  eveiy  case  where  the  wife  is  received  for  default  of  her  Imsband, 
t  she  shall  ptead  and  have  the  same  advantage  in  pleading,  as  shee  were 
a  woman  sole,  %  ijc.  And  albeit  that  the  alienee  made  the  lease  to  the 
husband  and  wife  by  deed  indented,  yet  this  is  a  remitter  to  the  wife. 
And  also,  albeit  the  alienee,rendereth  the  same  land  to  the  husbassd  and 
his  wife  by  Jine  for  terme  cf  their  lives,  yet  this  is  a  remitter  to  the  wife, 
because  a  feme  covert  which  takes  an  estate  by  fine,  shall  n^t  be  escamued 
by  the  justices,  f  ifc. 

**A  S  shee  'tvere  a  tmmn  sole,  dpd*  In  this  Section  fi>ure  things 
are  to  be  understood. 
First,  when  a  feme  covert  is  received,  that  she  shall  plead  as  if, 

she 

f 

*  d^c.  not  in  L.  and  M.  or  Roh.  ^  S^.  not  in  L.  and  M.  or  Roh. 

§  Sfc.  not  in  L.  and  M.  or  Roh. 


(1)  See  note  1  to  p«ge  S45.  a. 


S53.a.  S53.b.  Of  Remitter.    L^X.19.  ScclGJO. 

Mtl^M^u      €■•» :  M  fiw if •  fiai« c^rert be reoenwd ■  ■ 

a  i«c«fd  Md  ttle,  ckcRlbie  dbedd  Mt  be  ad|«lgcd  « 

t7A«.i7.         »  dwe  ihoiild  be  if  dwe  wcfe  nle,  Ike    $•  if 

99E.3.43-        owly  levies  fiBeencatorie, 

f.^^ .      her  «id  her  hiMbamL  if  Aeebeieceiied 

bosbmd,  diee  dnll  bame  tne 

^^^^FV^t^    ^^Bi^^fc^^*     ^^^^^^a^^*     B^^B^^W    V^^B^^B^f    ^^^■^^ 

8ecoDd]j,  chat  tfaoagb  the  otaie  taicea  backe  be  braced 
«lented,  jel  that  diall  Dol  huHicr  the 
corert,  or  la  lafaat 


\*mAa.  I7t- 


TbirdJT,  that  tfaoa^  it  be  bj  fiae  smr  nmier^  j^  that  iha!i 
hiiKher  the  remitter ;  becaiMe  a 


/■AB«n^i\      B0t  hinder  the  remitter;  becaoiea  teMe  oovcrt  v  aot  ta  be 

^'""^^^^      esaaiiaed  ofioaai^fiae^botwheosheeaadher  hariiaad  | 

or  iatcieit,  or  rrlcMc  her  right  by  a  fiae  of  the  j 


Tffa.«7  £22.  Foorthlj,  if  the  hodMod  lerie  a  fiae  of  hif  vifift 

iaterOvco^  the connfee  gmt  and  render  the  hmd  to  die  horiMBid  aad 

|j?y:'^  tHhoogfa  the  wife  be  not  partie  to  the  original],  nor  to  the 

uw'wTiii**"  MM,  and  therefore  die  ought  not  br  die  kv  to  take  anj^ 

li,  3.  M.V  cl»  crtate  but  by  way  of  reminder  maj ;  yet  here  it  is  jpnmd  by 

MvqocMeor  L^/^^eoa  that  the  gmt  and  render  d!f  ^/bclo  to  the  Wife  £■  ^tf- 

WiodieateKf  j^nfj  |^  qqi  ^oid ;  foT  then  it  ooold  not  worfce  a  remitter,  bof 

^iJC"  voidable  I7  writ  of  emar;  and  that  avoidable  crtatedodiwocke 

Vo«chtf,  iia.  «  reoMtter (1). 

(aBcp.s.a.)  ^  SJkaUnoibeegamimedbytAeJMtiiees^^."'  The 

ofa  feme  covert  ought  to  be  lecret:  aad  the  effect  is  to  1 
her,  whether  diee  be  content  to  levie  a  fine  of  such  lands  (1 
them  partjculariy  and  dittinctly,  and  the  elale  that  |iaiii  ili  by 
the  fine)  of  her  owne  vdontary  free  wiO,  and  not  qr  thtiittj 
menaces*  or  9ow  other  f?ofit[wirwnff 


Sect.  670. 

jt  'ND  here  note,  that  when  any  thing  shall  passe  ^rom  the  wife 

which  is  covert  of  a  husband  by  t^  force  ofajine:  as  if  tne  [BSSri 
iusband  and  wife  make  conusance  of  right  to  another,  tfc.  or  [_  b.  J 
fnahe  a  grant  and  render  to  another,  or  release  by  fine  unto 
another,  et  sic  de  stmilibusy  where  the  right  of  the  wife  shall  passe  from 
the  wife  byforee  of  the  same  fine :  in  all  such  cases  the  wtfe  shall  be 
examined  tifore  that  the  fine  be  taken,  because  that  suchjines  shall  conclude 
Much  femes  coverts  for  ever,  *  tsc*  But  where  nothing  is  moved  in  the  fine 
but  onehf  that  the  husband  and  wife  doe  take  an  estate  by  force  of  the  said 
fine,  this  shall  not  conclude  the  wife-jfor  that  in  such  case  she  snail  not  be 
at  all  examined,  f  Sfc. 

^'  WHEN 

*Sfc»  not  in  L.  and  M.  or  Roh.  f  4*0.  not  in  L.  and  M.  or  Roh. 


(1)  V.  From  this  passage,  and  others  mentioned  both  by  Littleton  and 
Coke,  it  appears  to  be  a  general  rule,  that  the  remitter  shall  take  ^fed,^  though 
the  estate  tonich  made  the  remitter  is  xoidaJble ;  as  if  it  be  taken  from  an  infent,  a 
feme  covert,  or  upon  condition.  See  Com.  Dig.  tit.  Remitter,  B*  1 . — [Note  307.] 


L. 3.  C.  12.  S,  67 1 ,  672.     Of  Remitter.     [353.  b.  354.  a. 

**  "U^IIEN  any  thing  sbaU  passe  from  the  'wife  covert y  S^^c.  by 

force  ofafine^  SfC.**    And  of  this  opinion  is  [rf]  Littleton  H  J6  E.  4-  a8» 
in  our  bookes.  ^'^  ^  3-  31 . 

[*]  Therefore  if  the  husband  and  wife  be  tenants  in  speciall  o^.  of  1^' 
tajle,  and  they  levie  a  fine  at  the  common  law,  and  after  the  ao£.3.  tit. 
husband  and  wife  take  backe  an  estate  to  them  and  thei;r  heires ;  Cui  in  Tita,  10. 
in  this  case  the  estate  tayle  is  not  barred ;  and  yet  against  a  fine  ^t^«^^'  3'  ^' 
levied  by  her  selfe  she  cannot  be  remitted,  because  thereupon  *       ^^' 
she  was  examined:  but  in  that  case  if  the  land  descend  to  her 
issue,  he  shall  be  remitted  (1). 


Sect.  671. 

ydLSO  if  tenant  in  taile  discontinue  the  taik,  and  hath  %  issue  a 
daughter f  and  dieth,  and  the  daughter  being  of  full  a^e  taketh  hus' 

bandy  and  the  discontinuee  nUike  a  release  of  this  to  the  husband  and  wife 
for  terme  of  their  lives^  this  is  a  remitter  to  the  wife,  and  the  wife  is  in  by 
force  of  the  taile,  causa  qui  supr^,  8fc, 


« 


yJND  the  daughter  being  of  full  age  taketh  husband,  Sfc" 
Here  it  appeareth,  that  her  full  age  when  she  tooke  baron 
it  not  materially  but  her  coverture  at  the  taking  backe  o£  the 
estate.  And  so  note  a  diversitie  betweene  a  remitter  and  a  dis- 
cent :  for  if  a  woman  be  disseised,  and  beinff  of  ful  age  taketh  (Ant.  346.) 
husband,  and  then  the  disseisor  dieth  seised,  this  discent  shall 
binde  the  wife,  albeit  she  was  covert  when  the  discent  was  cast, 
because  she  was  of  full  age  when  she  tooke  husband,  as  appeareth 
before  in  the  Chapter  of  Discents.  But  albeit  the  wife  that 
hath  an  ancient  right,  and  being  of  full  age,  taketh  a  husband, 
and  the  discontinuee  letteth  the  land  to  the  husband  and  wife 
for  their  ifves,  this  is  a  remitter  to  the  wife,  for  remitters  to 
ancient  rights  are  ikvoured  in  law. 


p54^  ^S^^t    672.  (Hob.a6o.) 

j4  LSO  if  land  be  given  to  the  husband  and  to  his  wife,  to  have  and  to 

■^'*   hold  to  them  and  to  the  heirs  of  their  two  bodies  begotten,  and  after  the 

husband  alim  the  land  in  fee,  and  take  backe  an  estate  to  him  and  to  his 

wife 
X  issue  not  in  L.  and  M.  or  Roh. 


(1)  Since  Littleton  wrote,  several  statutes  have  been  passed,  which  have 
given  rise  to  a  great  extension  of  the  doctrine  respecting  alienations  by  hus- 
bands of  their-  wives  estates.  These  are  chiefly  the  statutes  of  the  4  H.  7, 
respecting  the  force  and  effect  of  fines,  the  27  H.  8,  for  transferring  uses  into 
possession,  and  the  32  H.  8,  for  preserving  the  estates  of  wives  against  the 
alienations  of  their  husbands.  Tne  reader  will  find  the  effect  of  Uiese  statutes 
upon  the  doctrine  of  remitter,  investigated  in  a  very  copious  and  masterly  man- 
ner in  lord  chirf  justice  Hobart's  account  of  his  argument  on  givins  judgment 
in  the  casd  of  Duncombe  v.  Wingfield.    See  his  Rep.  page  354.--[Mote  308] 

VoL.n.  Tx 


354,  a.  354.  b.]       Of  Remitter.      L.  3.  C.  1«.  Sect. 673. 

wife  for  terme  of  their  two  lives ;  in  this  cote  this  is  a  remitter  in  deed  to 
the  nushand  and  to  his  wife,  manger  the  husband.  For  it  cannot  be  a 
remitter  in  this  case  to  the  wife,  utdesse  it  be  a  remitter  to  the  husband, 
because  the  husband  and  wife  are  all  one  same  person  in  law,  though  the 
husband  be  stopped  to  claime  it.  ^  And  therefore  this  is  a  remitter  against 
his  owns  alienation  and  reprisel,  as  is  said  before  f. 

IJ  E  R  E  it  appearethy  that  the  husband  affainst  his  owne  alleoa- 
tion,  if  he  had  taken  the  estate  to  him  alone,  could  not 
have  beene  remitted.    But  when  the  estate  is  made  to  the  hus- 
band and  wife,  albeit  they  be  but  one  person  in  law,  and  no 
(Hob.  955.)        moities  betweene  them ;  vet  for  that  Uie  wife  cannotbe  remitted 

in  this  case,  unlesse  the  nusband  be  remitted  also,  and  for  that 
remitters,  as  hath  beene  often  said,  are  favoured  in  law,  because 
thereby  the  more  antient  and  better  riehts  are  restored  againe ; 
therefore  in  this  case,  in  judgement  of  law,  both  husbttid  and 
wife  are  remitted ;  which  is  worthy  of  great  observation. 


Sect.  673. 

j4  LSO,  if  land  be  given  to  a  woman  in  taile,  the  remainder  to  anotho' 
-^  in  taite,  the  remainder  to  the  third  in  taile^  the  remainder  to  the 
fourth  in  fee,  and  the  woman  taketh  husband,  and  the  husband  disconHnne 
the  land  in  fee ;  btf  this  discontinuance  all  the  remainders  are  discontinued. 
For  if  the  wife  die  without  issue,  they  in  the  remainder  shaU  not  have  am/ 
remedie  but  to  sue  their  writs  of  formedon  in  the  remainder, 
when  tT'  it  comes  to  their  times  ^,    But  if  afier  such  discon-  [^547] 


to  all  them  in  the  remainder.  For  after  that  the  wife  which  o  in  her 
remitter  be  dead  without  issue,  they  in  the  remainder  may  enter,  t^.  vnthn 
out  any  action  suing,  S^c,  In  the  same  manner  is  it  oj  those  which  have 
the  reversion  after  such  erUaiksX. 

41  E.  3. 17.  TITTLE  TO  N  haymg  spoken  of  remitters  to  the  issue  in 
^0  M^  ^'  taile,  who  is  privie  in  bloud,  and  to  the  wife,  who  is  privie  in 

'         ^*  ^       person,  now  he  speaketh  of  remitters  to  them  in  reversion  or 

remainder  expectant,  upon  an  estate  taile,  who  are  privie  in 
estater    And  this  case  proveth  that  the  wife  is  remitted  pre- 
sently ;  for  the  equitie  or  the  law  requireth,  that  as  the  dkcon- 
tinuance  of  the  estate  in  taile  is  a  discontinuance  of  the  reversion 
or  remainder ;  so,  that  the  remitter  to  the  estate  in  taile  should 
be  a  remitter  to  them  in  the  reversion  or  remainder. 
44  Am.  p.  15.         Tenant  for  life  the  remainder  to  A.  in  tahe,  the  remainder  to 
ra  R»ll  Abr        ^'  '^  ^^^'  tenant  for  life  is  disseised,  a  collaterall  ancestor  of  A. 
49i.3Cro.'i45.  r^^^^th  with  warrantie  and  dieth,  whereby  the  estate  taile  is 
Vr.  JoiMs/199.)  barred;    the  tenant  for  life  re-entreth,  the  disseisor  hath  an 
so  £.  3.  Aid.  99. 


*  And  therefore  not  in  L.  and  M.        f  i^c.  added  in  L.  and  M.  andRoh. 
or  Roh.  4.  also  not  in  L.  and  M.  or  Rob. 

t  Sfc.  added  in  L.  and  M.  and  Roh.        X  ^c.  added  in  L.  and  M.  and  Rob. 


L.  3.  C,  12.  Sect.  674, 675.    Of  Remitter.  [354.  b. 


estate  in  fee  simple  determinable  upon  the  estate  taile,  and  the 
remainder  of  B,  is  revested  in  him ;  and  so  note  in  this  case  the 
estate  for  life  and  the  remainder  in  fee  are  revested  and  re- 
mitted, and  an  estate  of  inheritance  left  in  the  disseisor.  If  a 
fine  be  levied  sur  grant  et  render  to  one  for  life  or  in  taile,  the 
remainder  in  fee,  if  tenant  for  life,  or  in  taile,  execute  the 
estate  for  life  or  in  taile,  this  is  an  execution  of  the  remainder. 

A  gift  in  taile  is  made  to  B.  the  remainder  to  C.  in  fee,  B»  Vid.  PI.  Com. 
discondnueth  and  taketh  backe  an  estate  in  taile,  the  remainder  489-  Nichol's 
in  fee  to  the  king  by  deed  inrolled ;  tenant  in  taile  dicth,  his  ^JwJ^-^^^ijJ^^i 
issue  is  remitted,  and  consequently  the  remainder,  as  Littleton  ^^  T^Eliz.* 
here  suth ;  and  the  diversity  is  [a]  betweene  an  act  in  law,  for  Dier,  344. 
that  may  devest  an  estate  out  of  the  king,  and  a  tortious  act,'  or  S5  £.  3. 48. 
entry,  or  a  false  and  a  feined  recovery  agamst  tenant  for  life  tit.  Re«ceit,  a8. 
or  in  taile,  which  shall  never  devest  any  estate,  remainder,  or  jvi  SeliiJior 
revession  out  of  the  kmg.    [b]  But  a  recovery  by  good  title  Stafford^ case, 
against  tenant  for  life,  or  in  Uule,  where  the  remainder  is  to  Hb.  8.  fol.  76.  b. 
the  king  by  defeasible  title,  shall  devest  the  remainder  out  of  W  Cholmlrj^s 
the  king,  and  restore  and  remit  the  right  owners  (1).  ^^'  a^^^de? 

lelloy,6i.    aaE.  3.  7. 


Sect.  674,  675. 

j^  LSO,  if  a  man  let  a  house  to  a  woman  for  terme  of  her  life,  saving 
the  reversion  to  the  lessor,  and  after  one  sue  afeyned  andjalse  action 
against  the  woman,  and  recovereth  the  house  against  her  by  default,  so  as 
tne  woman  may  have  against  him  a  qnod  ei  deforceat^  according  to  the 
statute  of  Westm,  2.  now  the  reversion  of  the  lessor  is  discontinued,  so 
that  he  cannot  have  any  action  of  waste.  But  in  this  case  if  the  woman 
take  husband,  and  he  which  recovereth  let  the  house  to  the  husband  and 
his  wife  for  terme  of  their  two  lives,  the  wife  is  in  her  remitter  by  force  of 
the  J^st  lease. 

Sect.  675. 

/f  ND  if  the  husband  and  wife  make  voaste,  the  first  lessor  shall  have 
'^  a  wnt  of  wast  c^ainst  them,  for  that  inasmuch  as  the  wife  is  in  her 
remitter,  he  ts  remitted  to  his  reversion.  But  it  seemeth  in  this  case,  ifhee 
that  recovereth  by  the  false  action,  will  bring  another  writ  of  waste  against 
the  husband  ana /lis  wife,  the  husband  hath  no  other  remeaie  against  him, 
but  to  make  default  to  the  grand  distresse,  S^c.  and  cause  the  wife  to  be 
received,  and  to  plead  this  matter  against  the  second  lessor,  and  shew  how 
the  action  wherby  hee  recovered  was  false  and  fained  in  law,  tfc*  so  the 
wife  may  bar  him  (issint  le  feme  poit  *  luy  barrer,  &c.) 

«  A  FEY  NEB 

^  luy  not  in  L,  and  M.  or  Roh. 

■  ■■■1     ■■.■■.^■— ■■■■     1  '         ..  .1. 

(1)  VI.  Thus  it  may  be  laid  down  as  another  general  rule,  that  a  remitler 
to  Ae  particular  estate  is  a  remitter  to  him  in  the  reverskm  or  remainder.  See 
Com.  Dig.  tit.  Remitter,  B.  5 — [Note  309.] 

T  T  a 


< 


354.b.  355.  a.]        Of  Remi tter.    L.  3.  C.  12.  Sect.  675. 

<6  Kep.  65.        '*    J  FE  YNE  D  and  false  adion."    l .  Actio  fida  et  falsa,  but 
!i^p^*)  hereof  IrtttZc^on  gpeaketh  hiiMelfe  in  this  Chapter. 

[c]  W.  a.  cap.  4.      **  Q!Uod  ei  deforceaty"  is  a  writ  that  is  given  by  [c]  statute  to 
(Ant.  331.  b.)     any  tenant  for  life  or  in  tayle  upon  a  recovery  by  de&ult 

against  them  in   a  preedpe,  and  lyeth  against  the 
1^  recoveror  and  his  heires,  in  which  case  the  par-  r3557| 
Bract  n  lib       ^^cular  tenant  was  without  remedie  at  the  common  law,  I    ^    J 
367.  FletJib.51  because  hee  could  not  have  a  writ  of  right.  And  it  is 
cap.  93,  &  a.  6.'  called  a  quod  ei  deforceaty  for  that  they  are  part  of  the  words  of 
cap.  14.  that  writ,  viz.  Pracipe  A.  quod^  Spc.  reddat  B,  unum  mesuagium, 

V  V  ^n^'         4^-  7*^  clamat  essejui  et  maritagium  suum,  et  quod  idem  A.  n 
(6  Hep.  8.  b!)    tnjust^  deforceai. 
(Cro.  Jac.  fl^s.    Cro.'  Car.  1 78.  444.) 

(F.  N.B.  155.  b.)      <<  Recoxerethy  ^c.  bv  default.**    There  hath  beene  a  question 

in  our  bookes  upon  tnese  words  (by  defitult) :  as  for  example, 
whether  a  recoverie  had  by  default  in  an  action  of  waste  agamst 
tenant  in  dower,  or  by  the  courtesie,  a  quod  ei  defbroeat  lyeth 

W.  fl.  cap.  4.       by  the  said  statute.   And  divers  hold  opinion,  that  in  that  case 

no  quod  ei  deforceat  lieth,  for  that  judgement  is  not  given  by 
default ;  for  notwithstanding  the  default,  there  goeth  out  a  wnt 
to  enquire  de  vastofado^  et  quod  XMstum  pnedidum  A.  ftke 
defendant  J  fecit ;  ^o  as  the  defendant  may  give  evidence,  and 
the  jurors  may  finde  for  the  defendant,  that  no  waste  was  done : 
as  in  the  assise  albeit  it  bee  awarded  by  default,  yet  may  the 
tenant  give  evidence,  and  the  recognitors  of  the  assise  may 
finde  for  the  tenatit ;  smd  therefore  in  those  cases,  the  defendant 

P.  N.  B.  ful.       or  tenant  non  amittit  per  defaUamy  as  the  statute  and  IMtieion 

166.  £- .  speaketh,  and  they  cite  F.  N*  B,  in  the  point  (1).      ^ 

Secondly, 

(1)  Co.  MSS,  915,  p.  33  Eliz.    Elmer  v.  Thackers,     The  case  toas  this. 

Elmer  and  his  tor/e,  tenant  in  dcnoevy   brought  quod  ei  deforceat  versus 

fF.  Thayer,  toho  pleadedy  that  30  EHm.  he  hrougnt  wiste  against  the  demandants 

toAo  appeared^  and  upon  nihil  dicit  IV.  Thacker  recovered  damages  and  had 

judgment.     The  demandants  repUedy  nul  wast  fait     The  tenant  demurred  m 

kcu) ;  and  these  points  toere  m<roedy  Uty  fVhdher  quod  ei  deforceat  lies  upon 

recovery  by  default  againd  tenant  in  dower  in  xoaste.    sd,  Admitting  that  it  does^ 

tohelher  quod  ei  deforceat  lies  upon  the  recovery  by  nihil  dicit,  as  this  case  is. 

As  to  the  second  pointy  the  whole  court  resohed  clearly,  that  quod  ei  deforceat 

does  not  lie ;  Vor  in  as  much  as  the  judgment  upon  nihil  dicit  is  after  appear^ 

ancCy  there  the  default  is  not  the  cause  of  the  judgment ;  and  the  statute  sayt^ 

per  defaltam :  and  for  this  reason  judgment  toas  given  against  the  demandant, 

as  appears  ajteraoards  in  page  356.    But  as  to  the  id  point  it  ums  objected,  thai 

quoa  ei  deforceat  does  not  Ue  upon  default  of  tenant  in  doner  in  wastey  as  is  the 

ease  here;  for  ifii  should  Ue  in  this  case,  he  shall  avoid  the  verdid  oftnehe  meu^ 

tohich  was  not  the  intention  of  the  datut^,  but  only  to  rdieoe  the  tenant  where  he 

makes  default ;  thereforcy  in  as  much  as  the  tenant,  notwithstanding  the  default, 

might  gwe  evidence  to  the  jury y  then  every  person  in  policy  might  make  defiudt^ 

ifaflerwarcU  hemi^ht  preoauupon  evidence  to  have  quod  ei  deforceat :  andthe 

reason  ofF,  N.  B.  »,  that  the  verdid  has  found  waste,    s  Hen.  s.    If  in  waste 

the  jury  find  falsely  y  attaint  lies,  and  sil  Hen.  6.  $6.  34  Hen.  6.  12.;  so  where 

the  assue  is  awarded  for  defindty  yd  the  tenant  may  have  attaint,  \fit  befaand 

againd  him  by  false  oath.     17  Ed.  2.     Attainty  89.     34  Hen.  6.  7.     Pmr  rr- 

covers  in  wastCy  and  has  a  writ  of  inquiry  in  wade,  and  the  sheriffretums  the 

waste  20  marksy  and  awards  that  he  shaU  recover  the  place  toasted,  and  trMe 

damages. 


L. 3. C.  13. Sect. 675.    Of  Remitter.  [355.a.355.b. 

Secondly,  they  hold  that  a  quod  ei  deforceat  lietli  where  the  a  H.  4.9. 
tenant  can  haire  no  remedie  by  attamt;  but  in  this  case  (say  ^^^'^'^' 
thej)  «>  attaint  doth  Ue.  3  h.  ,.  4'.  Mia.  ,9. 

Thirdly,  they  hold,  that  in  an  action  of  waste  although  it  be  (8  Rep.  85.) 
brouffht  against  a  tenant  in  dower,  or  tenaat  by  the  courtesie 
that  have  a  freehold,  yet  the  dammages  are  the  principall ;  for 
they  were  recoverable  against  tenant  in  dower  and  by  the  cour- 
tesie by  the  common  law;  and  the  statute  of  Glocester 
[35571  S*^®  *^  *^®  place  wasted  but  for  a  penaltie,.so  as  the 
u^  J  nature  of  the  action  (say  they)  remaineth  still  to  bee  (7  Rep.  68.  b.) 
personal!,  for  that  the  dammages  are  the  principall : 
\d\  and  in  proofe  hereof  they  cite  divers  authorities  in  law.  [<i]  34  H.  6. 7. 


the  principall  :.for  if  the  land  were  die  principal!,  the  release  Bar.  59. 
of  one  of  them  should  not  barre  the  other,  no  more  than  in  an 
assise,  a  writ  of  ward,  an  ejectionejirmay  &c. 

Lastly,  they  say,  that  in  actions  where  dammages  are  to  l>e 
recovered,  and  the  land  is  the  principal!,  tlie  demandant  never 
counteth  to  dammages,  and  yet  shall  recover  them :  but  in  an 
action  of  waste  the  plaintiffe  counteth  to  his  dammage ;  and  if 
the  dammages  be  the  principall,  then  cleerely  no  quod  ei 
dtforceat  lieth. 

Others  doehpld  the  contrarie:  and  as  to  the  first  they  say,  that 
albeit  that  in  the  writ  of  waste,  judgement  is  not  only  given  upon 
the  default,  vet  the  def&ult  is  the  principal!,  and  the  cause  of 
awarding  of  the  writ  to  enquire  of  the  waste  as  an  incident 
tliereunto :  and  the  law  alwayes  hath  respect  to  the  first  and 
principal!  cause ;  and  therefore  upon  such  a  recoverie  [*]  a  writ  [*]  17  £•  3*  58,. 
of  deceit  lieth ;  and  that  writ  lieth  not  but  where  the  recoverie  ia  2?jJ'2'  ^\  « 
by  default.     So  in  an  action  of  waste  against  the  husband  and  ^^^   '  ^  ' 
wife,  upon  the  default  of  the  husband,  the  wife  shal  be  received ;  ip  £.'a. 
and  yet  the  statute  there  spealceth  also,  per  defaUam.    So  upon  Disceit,  56* 
such  a  recoverie  in  waste  against  the  l>{uron  and  feme  by  default,  ^-  ^>  c«P*  3* 
the  wife  shall  have  a  cui  in  vitd  by  the  statute ;  and  it  speaketh  ^*  4*  fo^  i* 
where  the  recoverie  is  per  defaltam.    And  albeit  the  defendant  g  e  V^. 
may  give  in  evidence,  if  he  knoweth  it ;  yet  when  he  makes 
'demult,  the  law  presumeth  he  knoweth  not  of  it,  and  it  may  be 
that  he  in  truth  knew  not  of  it;  and  therefore  it  is  reason,  that 
seeing  the  statute,  that  is  a  beneficial!  statute,  hath  given  it 
him,  that  he  be  admitted  to  his  quod  ei  de/oreeatf  in  which  writ 

the 


darnageSy  and  that  he  shall  have  execution  for  the  damages  immediaieli/,  licet 
cesaet  execution  for  the  thing  wasted  tUl  the  collusion  should  be  inquired  into, 
therefore  the  damages  are  the  principal ;  Jor  it  is  no^ where Jbund  inat  execution 
should  he  awardeaqfthe  accessory  b^rethe  principal:  and  for  this  reason^ 
1 3  Rich,  2.  Estrepement  6.  judgment  shall  not  be  given  in  the  estrepement^  because 
ii  is  only  the  accessory^  untd  judgment  shall  be  gvofn  in  the  principal  plea*  And 
in  Elmer* s  case,  atde  355.  it  was  resohed,  that  this  writ  lies  up!on  recovery  by 

■■   . — Lord 


default  in  xoaste  against  tenant  in  d&wer,  or  any  other  tenant  for  Ufe, 
irfot.  MSS.— [Note  3J0.] 

.      ^  T  T  3 
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4i£.3.8.b.  the  truth  and  right  shall  be  tried.  Andsoitiaof  arecoreiiebj 

sH.4.  a.  deiault  in  an  assise ;  albeit  the  recogniton  of  the  asnse  give  a 

Ai  H.  6. 66.  verdict,  a  quod  ei  deforced  lieth.    And  all  this  as  to  this  p<Hnt 

Br.  titf  Q^  ei  ^'^  resoWed  by  the  whole  court  of  common  pleas ;  and  so  the 

dcforc!  4PuGh.  doubt  in  41  £.  3.  8.  well  resolved.  Neta^  if  tenant  for  life  make 

33  EL  Rot.  default  after  defiiult,  and  he  in  the  rerersion  is  recaved  and 

pj^'  ^V  ^*  plc&d  to  issue,  and  it  is  found  by  verdict  for  the  demandant,  the 

fcmirtai  «**  default  and  the  verdict  are  causes  of  the  judgement ;  and  yet 

dow«>  dcman-  ^^  tenant  shall  have  a  quod  ei  deforceat. 
dams,  &  WU.  Tbackcr  ten.  in  quod  ti  ddbrceit    (Cro.  Elis.  S63.) 

As  to  the  second  objection,  that  the  defendant  may  have  an 
[/]  33  ^  3*  <^ttaint.  First  it  was  utterly  denied,  of  the  other  part,  [/]  that 
Quod  ei  deforc.  an  attaint  did  lie  in  this  case ;  for  though  it  be  taken  by  the  oath 
PI.  nit  r.  N.  fi.  of  twelve  men,  yet  it  is  but  an  enquest  of  office,  whereumm  no 
456.  V.  Flet  attaint  did  lye  on  either  partie,  as  upon  an  enquirie  of  collusion , 
4S^^\q.  although  it  be  by  one  jurie,  nor  upon  a  verdict  of  quale  jut* 
40  Aat.  93.         Seconalvt  admitting  that  an  attaint  did  lie  in  that  case,  yet  it 

33  H.  6L  05.  followeth  not  ex  contequentiy  that  a  quod  eidefbrceat  did  not  lie  ; 
F^N*n' ''  \M^  ^^'  ^^^  assise  bee  taken  by  default,  a  quodeideforceai  doth 
r>l  1 7  £!r^*  he ;  and  yet  die  partie  may  have  an  attaint ;  for  this  is  no  enquest 
Anaint.  eg.  ^^  (rfice,  but  a  recognition  by  the  recognitors  of  an  assise,  who 
SI  H.  6. 56.       were  returned  the  first  day,  and  not  returned  upon  the  awarding 

34  H.  6. 19.  of  the  assise  by  default.  And  as  to  the  second  objection,  of  thta 
(i  ^'^^ ^  opinion  was  the  whole  court  in  Edtoard  Elmer^%  case  above  men- 
F.  N.  K 107.  C.  ^^0°^*  ^*  ^  ^^  ikiiA  objection,  that  the  dammages  should  bee 
6  Rep.  8.  Ik  the  prindpall,  because  thejr  were  at  the  common  law ;  that  is  an 
1 1  Rep.  5.)        argument  (say  the  other  si<le)  that  they  are  more  antient,  but  not 

that  they  are  more  principall ;  and  treble  dammages  were  not  at 
the  common  law  (for  the  common  law  never  eiveth  more  dam- 
mage  than  the  losse  amounteth  unto),  but  are  given  by  the  statute 
of  Glocesier;  but  the  place  wasted  is  woiuier  l>eing  in  tiie 
realtie,  than  dammages  uiat  be  in  the  personaltie :  Et  omne  mqpa 
dignum  trakit  ad  se  minus  dftra<m»  quamvit  minus  diptum  mC 
antiquius  et  d  digidori  debet  feri  denomtnatio.  And  it  is  con- 
34  H.  6. 7.  fessed,  that  in  an  action  of  waste  aj^nst  tenant  for  life>  or  for 
Yfu»L  60.  yeares,  the  place  wasted  is  the  prinapall,  because  the  statute  of 

Glocester  doth  give  the  place  wasted  and  treble  dammages  at  one 

time ;  for  no  prohibitimi  or  action  of  waste  lay  against  them  at 

the  common  law;  and  in  an  action  of  waste,  if  the  defendant  con- 

fesse  the  action,  the  plaintife  may  have  judgement  for  the  place 

wasted,  and  release  the  dammages;   which  proveth  (and  so 

Fiixherhert  collecteth)  that  the  damma^  are  not  the  principall : 

(10  Rep.  115.     for  a  man  shall  never  release  the  principall  and  have  judgement 

1  Leo.  997.        of  the  accessOTie :  and  an  aqftion  of  waste  against  tenant  lor  life 

6  Rep.  44.)       ^  33  ro^j]  113  m^  action  against  tenant  in  dower.    And  as  to  die 

case  of  9  //.  5.  cited  on  the  other  side,  it  was  answered,  that  it 
was  an  action  in  the  tenuity  which  is  only  in  the  personaltie,  and 
then  the  release  of  the  one  doth  bar  both ;  neither  could  son- 
[&]i£>3.47.  mons  and  severance  lie  in  that  case;  [A]  but  in  an  action  of  waste 
48  £.3. 19.  (in  the  tenet\  either  against  tenant  for  life  or  for  yeaones,  die 
{1  Rep. 68.  b.  release  of  the  one  doth  not  barre  the  odier;  and  in  both  thoae 
Ant  139.  a.  cases  summons  and  severance  doth  lie :  and  ^is  point  was  dso 
•86.>*)  resolved  accordingly  in  EAoord  f/iMcr's  case.    But  when  tiieae 

three  points  were  resolved  by  the  court  for  the  demandant,  tiKn 
the  councell  of  the  tenant  moved  in  arrest  of  judgemeot  anodier 
point,  viz.  that  the  judgement  was  given  upon  a  1^  AsT,  uluch 
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k  dwqres  after  appeBraace,  and  not  per  defiJtam;  and  there- 
upon judgement  was  stayed  ( i ). 
[35671       *^  ^"*  ^  returne  to  Littlkon.    Here  he  openeth  a  (8Rep.  62.356. 
^^  J  secret  of  law ;  for  the  oiuse  of  this  remitter  is,  for  that  ^'  ^-  ^' '  W-  »• 
the  teniant  for  life  in  this  case  might  have  a  quod  ei  *  ^^^'  ^^^'^ 
d^foreea^  for  so  LMeton  saith:  so  as  she  may  have  a  quod  ei 
de/arceat :  Now  it  appeareth  by  our  bookes,  that  the  tenant  for 
lire  at  the  common  law  was  remedilesse,  because  he  could  not 
have  (as  hath  beene  sayd)  a  writ  of  right;  and  consequently  the 
feme  covert  in  this  case  could  not  bee  remitted  by  the  taking  of 
an  estate  to  her  husband  and  her,  because  her  right  was  remedi- 
lesse,  and  could  have  no  action.    But  when  an  act  of  parliament  Vide  for  tiie 
pr  a  custome  doth  alter  the  reason  and  cause  thereof,  thereby  the  ^*'^  »?<'"  ^^^* 
common  law  it  selfe  is  altered,  if  Uie  act  of  parliament  and  cus-  €™""*^»  i.?"*^*' 
tome  be  pursued;  for  Aberatd  causd  et  ratione  legis^  alteratur  ei  ^7  ^^e.  4!  b!"* 

Aid.  35  H.  6.  Gard.  7a.     99  E.  3.  5.  per  Wilbic  Cnitome.    Lib.  3.  fol.  86. 
Justice  Windham's  case,  a.  6c  b. 


(1)  Sir  Edward  Coke,  in  his  commentary  on  the  statute  of  Gloucester^ 
a  Inst.  286«  observes,  that  regularly  in  personal  and  mixed  actions  damages 
were  to  be  recovered  at  the  common  law ;  but  that  in  real  actions  no  damages 
were  to  be  recovered  at  the  common  law«  because  the  court  could  not  give  the 
demandant  that  which  he  demanded  not ;  and  the  demandant  in  real  actions 
demanded  no  damages  either  by  writ  or  count.  The  assise  was  a  mixed  action; 
and  therefore  if  upon  the  trial  the  demandant  made  out  his  title,  his  seisin,  and 
his  disseisin  by  the  tenant,  he  had  judgment  to  recover  his  seisin  and  his 
damages  for  the  injuiy  sustained.  But  the  damages  in  these  cases  were  awarded 
^Igainst  the  disseisors  only,  and  not  against  their  alienees  or  tenants.  The 
istatute  of  Marleberge,  52  Hen.  3.  c.  16.  gave  damages  in  a  writ  of  mort- 
auncestor  against  the  chief  lord.  The  statute  of  Gloucester,  6  Ed.  1.  c.  1.  was 
a  considerable  extension  of  the  law  of  damages.  It  ordained,  that  if  the  dis- 
seisor should  alien  the  lands,  and  should  not  have  whereof  damages  might  be 
levied,  the  person  into  whose  hands  the  tenements  came  should  be  charged 
with  the  damages,  so  that  each  should  answer  for  the  time  he  held  them;  that 
the  disseisee  should  recover  damages  on  a  writ  of  entry  sur  disseisin  against 
him  who  was  found  tenant  against  the  disseisor ;  that  damages  should  for  the 
future  be  recovered  in  a  wnt  of  mortauncestor,  as  in  one  of  novel  disseisin ; 
and  also  in  writs  of  cosina^,  aiel,  and  besaiel ;  and  generally,  that  damages 
should  in  all  cases  be  rendered  where  the  land  was  recovered  against  a  man 
upon  his  own  intrusion,  or  his  own  act.  The  statute  then  mentions,  that  till 
that  time  damages  had  been  taxed  only  to  the  value  of  the  issues  of  the  land : 
it  was  therefore  provided,  that  a  demandant  in  future  should  recover  the  costs 
of  the  writ  purchased,  together  with  the  damages,  not  only  in  the  above  in- 
stances, but  generally  in  cases  where  he  was  entitled  to  recover  damages. 
Hiough  this  statute  only  mentions  the  costs  of  the  writ,  the  construction  of  it 
has  been  extended  to  the  whole  expense  of  canying  on  the  suit.  Before  this 
statute  the  justices  in  eyre  used,  where  the  plaintiff  obtained  a  verdict,  to 
compute  the  expenses  of  the  suit,  and  in  assessing  damages,  assessed  a  sum 
sufficient  to  satisfy  that  expense  as  well  as  the  damages.  The  statute  of 
Marlbridge  gave  costs  in  particular  cases  to  the  defendant ;  so  that  it  is  a  mis- 
take to  say,  that  the  statute  of  Gloucester  was  the  first  statute  by  which  costs 
were  given.  See  Sayer's  Law  of  Costs,  p.  3.  The  general  law  of  costs  still 
rests  on  the  statute  of  Gloucester ;  so  ^at  where  costs  were  not  recoverable 
before  that  statute,  they  are  not  recoverable  now,  unless  in  those  cases  where 
they  have  been  eiven  either  by  the  statute  of  Gloucester  or  by  som^  suose- 
quent  statute.— [Note  311.] 

T  T  4 
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tbe  ttolnle  of  IF.  r 

iD  tfa»  it  gifcdi  bcr  abOide  t*bee 

Aai  LittUtom  wwt^  nmuA 

had  i^aiDft  tbe  foae  mile  dbe 

when  itwaga^MitioB,  wfcethera 

agupit  the  huib—d  mmj  wife^  ^the  wife 

•add  ftatate  gave  a  qmodeidefbrrtemi  to  I 

that  the  ftatute  gave  it 

life,  Arc.  and  here  the  hi 

in  the  right  of  his  wife,  and  thetefiite 
M  4  ^  a-  3^'    thif  opinion  is  one  {g\  booke;  but  {Apices 
^^^  tt  varum  difftnad  qmtt  re comcordami}  the 

tTTV^  ^"^^^^*^  so  that  point  ia  nov  in  pcnoe:  andthelikeii 
f.n.B.i^M  case  of  receit  for  hiai  in  lepeitiim.  Bat  if  the  hinbandadwife 
5  E-  >  &.  lose  by  definite  and  the  husband  die,  the  wife  shaD  not  have  t 

a  K4.  la.  ^a0(f  <f  i/{/&re«^;  for  aoRMnTi  isgircn  toberinthitcaKbj^ 
LinL^'is'^'  •  ^^'f™^ *t«<^ite» ▼»•  ^- <•  ^ 3-  These thi^ are wofthf of 
s£,4.iiV        due  observation,  and  points  m  excellent  leammg;  and  Lm- 

19  £.4.9!        1foa  inoor  bookesspeakesof  anoCherkindeof  ^aot/a^S^drcvi^ 

at  the  common  law,  upon  a  disiristn^  which  70a  maj  read,  ta 
now  let  OS  heare  hnn  in  hb  booke. 


45  £.  a-  «*•  \'  ^^  revertum  is  discoMthnal^  so  thai  he  eammat  hose  mf 

44  £^3-34,35.  action  of  toaster    Here  it  appeareth,  that  when  the  reronoo  a 

^  ^  ^  ^'  devested,  the  lessor  cannot  nave  an  action  of  waste,  becinRAe 

wJm.  Br^^aS  ^^  ^*  ^^  ^^  leasee  did  wnste  ad  exhandatiomem  of  the  ioMr, 

(Cro.  Car.  ^.  ^''^  ^^  inheritance  must  continae  at  the  time  of  the  idioa 

Anc  337. «.  brought.    And  it  is  to  bee  observed,  diat  in  an  action  of  wm; 

334-  h,)  brought  faj  the  lessor  against  the  lessee,  the  lessee  in  reipectcf 

the  privitie  cannot  pl<»d  generaDy,  riens  en,  le  reversion,  nL 

[M  40  £.  3.  so.  [A]  tnat  the  lessor  hath  nothing  in  Uie  reversion,  bat  he  mmt 

^  if\^^'         *^^^  ^^'^  '^^  ^y  ^'^^^  meanes  the  reversion  is  devoted  oat  of 
30  H.  0.7.         ^^ ,  ^j^  ^^  holdeth  (as  hath  been  said)  beCweene  the  leoor 

and  the  lessee ;  but  if  die  grantee  of  a  reversion  bringetb  id 

action  of  waste,  the  lessee  maj  plead  generallj,  that  he  fastli 

(Ant  64.  a.         nothing  in  the  reversion.    And  vet  in  some  ^ledall  esses  an 

Mo.  ^a.)  action  of  waste  shall  lie,  albeit  the  lessor  had  nothing  in  die 

reversion  at  the  time  of  the  waste  done.    As  if  tenant  for  life 

make  a  feoffinent  in  fee  upon  condition,  and  waste  is  done,  and 

after  the  lessee  re-enter  for  the  condition  broken ;  in  this  case  the 

(F.N.B.  1  is4>.)  lessor  shall  have  an  action  of  waste.    And  so  if  a  bishop  make  a 

lease  for  life  or  yeares,  and  the  bishop  ^die,  the  lessee,  the  fee 
being  void,  doth  waste,  the  successor  shall  have  an  action  of 
waste.  So  if  lessee  for  life  be  disseised,  and  waste  is  done,  tbe 
lessee  re-enter,  an  action  of  waste  shall  be  maintained  agamstthe 
lessee;  and  so  in  like  cases :  and  yet  in  none  of  these  cases  the 
plaintiffe  in  the  action  of  waste  had  any  thbg  in  the  reversioDat 
the  time  of  the  waste  made ;  but  these  espeoall  cases  have  their 
(FoftL  363.  a.)    severall  and  especial!  reasons,  as  the  learned  reader  will  easily 

finde  out. 

Here  note,  that  albeit  the  action  be  false  and  feigned,  yet  is 
the  recoverie  so  much  respected  in  law,  as  it  worketh  a  disccHi- 
[(]  5  Afs.pl.  3.  ^iQuance.  [i]  But  if  tenant  for  life  sufier  a  common  recoverie, 
Eat  Cong.  43.  ^^  *^"y  Other  recoverie  by  covine  and  consent  betweene  the 
15  K.  ^.  Ag^,  95.  31  E.  3.  18.  per  Finchden.  aa  £.  3.  9.  b.  lib.  1.  Ibl.  15. 
^ir  Will.  Pclhotn^  case.     14  Jbll.  cap.  8. 

tenant 
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tenant  for  life  and  the  recoveror,  this  is  a  forfeitare  of  his 
estate,  and  he  in  the  reversion  may  presently  enter  foft  the 
forfeiture^  Since  o\xt  author  wrote;  the  statute  of  14  EL  cap,  6, 
hath  beene  made  concemmg  this  matter,  which  is  to  be  con- 
sideredy  [i]  and  hath  beene  well  construed  and  expounded^  m  uh.  3. 
and  needs  not  here  to  be  repeated.  fol.  60. 

And  it  is  to  be  observed,  that  although  the  discontinuance  ^b.  i.fol.  15* 
groweth  by  matter  of  record,  yet  the  remitter  may  be  wrought  - 
by  matter  in  paiis :  and  of  the  residue  of  these  two  Sections 
sufficient  hath  beene  said  before. 


[3567]  w  Sect.  676.  (•  inst.  343. 

b.  J  F.N.B.198.0 

ydLSO,  if  the  husband  discontinue  the  land  of  his  wife,  and  after  taketh 
backe  an  estate  to  him  and  to  his  wife,  and  to  a  third  person  for 
terme  of  their  lives,  or  in  fee,  this  is  no  remitter  to  the  wife,  but  as  to  the 
moitie  (ceo  *  n'est  un  remitter  a  la  feme,  forsque  quant  a  la  moity) ; 
and  for  tlie  other  moitie  shee  must  after  the  death  oj  her  husband  sue  a 
writ  of  cui  in  vit&  +. 

"  n^HI&  w  no  remitter  but  as  to  the  moitie,  Sfc»**    Albeit  there  44  E.  3. 17. 

is  authoritie  in  our  bookes  to  the  contrarie,  vet  the  law  44  Ass.  a. 
is  taken  as  Littleton  here  holdeth  it,  and  as  before  it  appeareth  1?  A?*  ^ 
in  the  like  case  in  this  Chapter,  and  for  the  reason  therein  "  *  ^^^'  ^^• 
expressed. 


Sect.  677. 

ALSO,' if  the  husband  discontinue  the  land  of  his  wife,  and  go^h 
^^  beyond  sea,  and  the  discontinuee  let  the  same  land  to  the  wife  for 
terme  of  her  life,  and  deliver  to  her  seisin ;  and  after  the  husband  commeih 
backe,  and  agreeth  to  this  liverie  of  seisin,  this  ts  a  remitter  to  the  wife: 
and  yet  if  the  wife  had  beene  sole  at  the  time  of  the  lease  made  to  her,  this 
should  not  be  to  her  a  remitter.  But  inasmuch  as  she  was  covert  baron 
at  the  time  of  the  lease,  and  liverie  of  seisin  made  unto  her,  albeit  shee 
taketh  only  the  liverie  of  seising  this  was  a  remitter  to  her  because  a  feme 
covert  shall  be  adjudged  as  an  infant  within  age  in  such  a  case,  Sfc, 
Quaere  in  this  case  if  the  husband  when  hee  comes  backe,  will  disagree  to 
the  lease  and  livery  of  seisin  made  to  his  wife  in  his  absence,  if  this  shall 
ouste  his  wife  of  her  remitter,  or  not,  S^c.  (si  j:  ceo  oustera  son  feme  de 
son  remitter,  ||  ou  nemy,  8cc.) 

**  J  ND  afier  the  husband  commeih  hacks,  and  agreeth,  ^c"  In   15  G.  4. 1.  b. 

■^  this  case  the  estate  is  in  the  feme  covert  presently  by  the  7  H.  4.  i7- 
liverie  before  any  i^reement  by  the  husband ;  and  of  this  opmion  oo£,\*^  ^  * 
is  Littleton  in  our  bookes.  ,  37  H.  8. 94! 

"  Goeth  . 

'  •  n'est— ^est,  L.  and  M,  and  RoL        ||  ou  nemy,  &c.  not  in  i.  and  M. 
f  Sfc,  added  in  L.  and  M.  and  Roh.     or  Roh,^ 
\  ceo— jeo,  Jtr.  and  M,  and  Roh, 
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doA  not  aher  the 


vmmdbj  Litiktcmj 

•hall  oiMCe  the  wife  of  her  icnilter.    Aad  it 

diiiimeaient  ahall  not  devcit  the  remitter. 

Fbit,  became  the  itate  nede  to  the  wife  which  wroagfat  &e 
ie«itter  m  banidied  and  whoRj  deftated,  mmI  therefore  no  di^ 
agreemeot  of  the  huband  can  devcit  the  state  gained  by  &e 
lease,  which  by  the  remitter  was  devested  before. 
Secondly,  lor  diat  the  law  faarin^  once  restored  her 
*  better  right,  win  not  suffer  the  disagreement  of  the 


husband  todevest  it  out  of  her,aod  to  revive  the  KV'dis-  ^357^1 
oontinoanoe,  and  revest  the  wrongfull  estate  in  the  I     _    *  I 

Thirdly,  for  that  renutten  tending  to  the  advancement  of 
ancient  ngfats  are  favoured  in  law. 
41 E.  s- 1<-  And  so  it  IS  for  the  Mune  causes,  if  the  wife  survive  her  bos- 

(Pto.  114.  b.)      band,  she  cannot  daime  in  by  the  purchase  made  daring  the 

coverture ;  but  the  law  adjudgeth  her  in  ber  better  right.    But 
iSESs.  if  both  estates  be  waiveable,  there  albeit  the  wife  priM Jade  h 

^'^'  ^''  remitted ;  yet  after  the  decease  of  her  husband  she  may  elect 

which  of  tne  estates  she  wilL  As  if  lands  be  given  to  the  huK> 
band  and  wife,  and  their  heires,  the  husband  maucea  feoffinent  in 
fee,  the  feoffee  givetb  the  land  to  the  husband  and  wife  and  the 
(s  Kcp.  97-  heires  of  their  two  bodies,  the  husband  dieth ;  in  this  case  die 
3Bcp.s6.  b.  ^^  ^g^y  ^i^^  whldk  of  the  estates  shee  will;  for  both  estates 
sBoii.Abr.4«i,  '"^  waiveable,  and  her  time  of  election  and  power  of  wayver 
4M,4t3.  '  '  accrewed  to  her  fint  after  the  deceaseof  her  husband.  If  lands 
eHep.  140.  b.  be  riven  to  a  man  and  the  heires  females  of  bis  body,  and  he 
A^^'^'^k^aS!  mafceth  a  feoiBnent  in  fee,  and  take  backe  an  estate  to  him  and 
sLmo^s)         ^ heires,  and  dieth,  having  issue  a  daughter,  leaving  his  wife 

grotsemcni  emdnt  with  a  sonne  (A)  and  dieth,  the  daughter  is  re- 
mitted ;  and  albeit  the  sonne  be  afterward  bomey  he  shall  not 
devest  the  remitter  (1). 


Sect.  678. 

ALSOy  if  the  husband  discahiinue  the  latub  of  his  wife,  and  the  di^ 
-^  etnUinuee  is  disseised,  and  after  the  disseisor  letteth  the  same  lands  to 
the  husband  and  wife  for  terme  of  life,  this  is  a  remitter  to  the  wife.    But 

if' 

(A)  Ben  ihg  wtrds  "  and  djetb,''are  repetUdt  a»d  mppear  u  be  primied  by  fltiitafce. 

(1)  VII.  The  remitter  dtfeats  the  wrongful  estate  immediately  toithout  entry ; 
yet  where  both  estates  are  waveable  by  a  wife,  without  prejudice  to  a  third 
person,  she  may  wave  which  she  pleases.  But  if  a  tliird  person  is  interested, 
die  must  take  her  ancient  estate.  Thus,  if  there  be  a  feoroient  to  the  husband 
and  wife  in  tail,  remainder  to  A,  the  husband  discontinues,  and  takes  back 
an  estate  to  him  and  his  wife  in  taU,  remainder  to  B,  though  the  wife  in  remect 
to  herself  may  take  eidier  the  original  estate  taQ,  or  the  estate  tail  created  by 
the  feoiBnent,  both  the  estates  bebg  after  marriage ;  yet  she  ought  to  take 
ihe  first,  being  for  the  benefit  of  i4.  the  rightful  remainder-man.  Hob.  17.  ^55- 
— [Noteaia.j 
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if  the  kuslmnd  and  his  ioife  wen  ofcovineX  ond  consent  that  the  disseUin 
skomid  be  made,  then  it  ts  no  remitter  to  his^  wife,  because  she  is  a  dis^ 
seiseresse.  But  if  the  husband  were  of  covin  ana  consent  to  the  disseisin, 
and  not  the  wife,  then  such  lease  made  to  the  wife  is  a  remitter,  for  that 
no  default  was  in  the  wife. 

**  A  ND  after  the  disseisor  letteth  ihe^  same  landSf  ^k."    Note,  18  £.  4. 9*  b. 

80  much  are  remitters  favoured  in  law,  that  the  state  made  (F*  N.  6. 98.C.) 
by  the  disseisor  (which  commeth  to  the  land  bv  wrong,  and  upon 
Whom  the  entry  of  the  discondnuee  is  lawfuU)  doth  remit  the 
wife,  and  deves^th  all  out  of  the  discontinuee,  albeit  he  hath  a 
warrantie  of  the  land. 

*^  But  if  the  husband  and  wife  xoere  qfcovine  and  consentf  S^c'^  18  £.  4.  nbi 
Here  it  appeareth  that  covin  and  consent  of  the  husband  and  supra, 
wife  doth  hinder  the  remitter  of  the  wife ;  for  covine  and  consent  (3  Rep.  71.) 
in  many  cases  to  do  a  wrong,  doth  choak  a  meere  rights  and  the 
ill  manner  doth  make  a  good  matter  unlawful!. 

'*  Covine."     Covina^  commeth  of  the  French  word  FK  C0111..546. 

[g^yT  Convine,  and  is  a  secret  assent  tr-  determined  in  the  "'  WimbisWt 

lj    J  hearts  of  two  or  more  to  the  defrauding  and  prejudice  ^*       ^ 

of  another.  4Rq>:8ir*h. 

F.N.B.98.0.) 

A  woman  is  lawfully  intitled  to  have  dower,  and  she  is  of  44  £•  3-  4^- 

covine  and  consent,  that  one  shall  disseise  the  tenant  of  theland,  ^  ^  H.  4.  Oo. 

against  whom  she  may  recover  her  lawfull  dower,  all  which  is  ^  hjb.*?^ 

done  accordingly;  the  tenant  may  lawfuUy  enter  upon  her,  and  18  H.  s!  ^ 

avoid  the  recovery  in  respect  of  tne  covine.    But  if  a  disseisor,  1 1  £.  4. «. 

intruder,  or  abator,  doe  endow  a  woman  that  hath  a  lawfull  title  7  ^-7'  ii« 
of  dower,  this  is  good,  and  shall  binde  him  that  right  hath,  if  ^^^  2.  lu. 

there  were  no  such  covine  or  consent  before  the  disseisin,  abate*  Ant  86*  ••/ 
ment,  or  intrusion. 

And  so  it  is  in  all  cases  where  a  man  hath  a  rightftill  and  just  41  Ast.  p.  98. 

cause  of  action ;  yet  if  he  of  covine  and  consent  doe  raise  up  a  ^5  Ats.  p.  1. 

tenant  by  wrong  against  whom  he  may  recover,  the  covine  doth  ^7  Ats.  74. 

suffocate  the  right,  so  as  the  recovery,  though  it  be  upon  a  good  \^  /^^  ^ 
title,  shall  not  binde  or  restore  the  demandant  to  his  right. 

If  tenant  in  taile  and  his  issue  disseise  the  discontinuee  to  the  n  £.  4.  9. 

use  of  tlie  father,  an4  the  father  dieth,  and  the  land  descendeth  15  £•  4*  98- 

to  the  issue,  he  is  not  remitted  against  the  discontinuee  in  respect  ^^  ^  1' '  ^ 

he  was  privie  and  partie  to  the  wrong :  but  in  respect  of  all  otners  ^  ^  v^  ^'^^  ^ 
he  is  remitted,  andshallderaigne  the  first  warrantie.  And  so  note 
a  man  may  be  remitted  against  one,  and  not  against  another. 

A,  and  B,  joyntenants  be  intitled  to  a  reall  action  against  the 
heire  of  the  disseisor,  A.  <^use  the  heire  to  be  disseised,  against 
whom  A.  and  B.  recover  and  sue  execution.  B.  is  remitte4>  for 
that  he  was.  not  partie  to  the  covine,  and  shall  hold  in  common 
with  A.;  but  A.  is  not  remitted,  for  the  reason  that  Littleton 
here  sheweth* 

**  Because  she  is  a  disseisoresseJ*    Notn,  it  is  regularly  true,  F.  N.B.  179. G. 

that  a  feme  covert  cannot  be  a  disseisoresse  by  her  conpoaode*  ^9  S.  4.  e, 

^  *  35  Ass.  5. 

44  E.  3-  9-  ^-     13  An.  1.     Temps  E.  1.  Waste^  ift8.      la  Ass.  p.  7.     ai  &  4. 59. 
fti  H.  7.  35.    3  U-  4<  17-    (1  RoU*  Ahr.  978. 666.    F«  N.  B.  117.  (k) 

raent 
and'^^'or,  L.  and  M.  and  Roh. 


357.b.d58.a.]    Of  Remitter.    L.S.C.  12.  Sect  679-80. 

ment  or  procurement  precedent,  nor  by  her  assent  or  agreement 
sulMfqaent ;  but  by  her  actuall  entry,  or  proper  act,  she  may  be 
a  dineisoresse.  And  therefore  some  doe  hold  that  Utdeton  must 
be  intended,  that  the  husband  and  wife  were  present  when  the 
disseisin  was  done ;  and  others  doe  hold  that  LtUU^on  is  good 
law,  fldbeit  she  were  absent;  for  that  if  her  procurement  or 
agreement  be  to  doe  a  wrons ,  to  cause  a  remitter  unto  her  in 
diis  speciall  case,  she  shall  mile  of  her  end,  and  remitted  she 
shall  not  be :  but  in  this  speciall  case  she  shall  be  holden  as  a 
disseisoresse  by  her  covine  and  consent  quatentu  to  hinder  the 
remitter.  And  here  it  appeareth,  that  albeit  the  husband  be  of 
covine  and  consent,  &c.;  yet  if  the  wife  were  not  of  covine  and 
consent  also,  she  shall  be  remitted,  because,  as  Littleton  saith, 
there  was  no  default  in  the  wife. 


(4  iiq>.  6« )  Sect.  679. 

yd  LSOj  iftuch  ditcontinuee  make  an  estate  of  freehold  to  the  husband 
and  wife  by  deed  indented  upon  conditioji,  scilicet,  reserving  to  the 
discontinuee  a  certaine  rent,  and  Jor  default  of  payment  are-entrie,  and 
for  that  the  rent  is  behind  the  discontinuee  enter ;  tnen  for  this  enirie  the 
wife  shall  have  an  assise  o^  novel  disseisin,  after  the  death  oflier  husband 
against  the  discontinuee,  because  the  condition  was  altogether  taken  away^ 
inasmuch  as  the  wife  was  in  her  remitter ;  yet  the  husbarui  with 
his  wife  i^  cannot  have  an  assise,  because  the  husband  is  estop-  r35871 
ped,lic.  L  a.  J 

PI.  Com.  in         T  T  is  hereby  to  be  observed,  that  the  wife  is  presently  remitted, 
hZ*9m^  ^^  ^^^  ^  conditions,  and  renU,  and  all  other  things  SMir 

isIl'sT'^        nexed  to,  or  reserved  upon  the  state  (Uiat  is  vanished  and 
tit  Kbakber^iit.  defeated  by  the  remitter)  are  defeated  also  (i). 


!Si%  '       Sect.  680, 681. 

jf  ItSOfifthe  husband  discontinue  the  tenements  of  his  wife,  and  take 

backe  an  estate  to  him  for  life,  the  remainder  after  his  decease  to  his 

wife  for  terme  of  her  life ;  in  this  case  this  is  no  remitter  to  the  wife  durif^ 

the  Bfe  of  the  husband,  for  that  during  the  life  of  the  husband  the  wife 

hath  nothing  in  the  freehold.     But  if  in  tfiis  case  the  toife  surviveth  the 

husband,  this  is  a  remitter  to  the  wife,  because  a  freehotd  in  law  is  cast 

upon  her  against  her  will  (maugre  le  seen*)*    And  inasmuch  as  she 

.   cannot 
•  soen^feme,  Paper  MS, 


^  (i)  Vm..  The  remitter  defeats  entirely  the  tmrongjid  estate,  and  consequently 
every  thing^  annexed  to  or  issuing  out  f^ii*  See  ant.  Sect.  659.  ^s^  ^^*  ^d 
post.  Sect.  68i6,.  687.  But  an  estate  made  of  the  land  itself  by  him  n^o  is 
remitted,  as  a  lease  for  years,  is  not  defeated  by  the  remitter.<^-See  Con.  Dig. 
tit.  Remitter,  B.  s. — [Note  313.] 


L.3.C.12-Sect.681,683.  Of  Remitter.  [358. a.  358* b. 

cannot  have  an  action  against  any  other  person^  and  agaimt  her  sdftthee 
cannot  have  any  action^  therefore  she  is  in  her  remitter.  For  in  this  case, 
although  t/»e  wife  doth  not  enter  into  the  tenements,  yet  a  strar^er  which 
hath  cause  to  have  an  action,  may  sue  his  action  against  the  wye  for  the 
same  tenements,  because  shee  is  tenant  in  law,  albeit  that  she  be  not  tenant, 
in  deed. 


Sprf   fiftl  (4  Rep.  8.)^ 

oecc.  Oo  1 .  (Plo.  416.  b.) 

JpO  R  tenant  of  freehold  in  deed  is  he,  who,  if  hee  be  disseised  of  the 

freehold  (s'il  Boit  disseisee  de  f  franktenement),  may  have  an  assise: 

but  tenant  of  freehold  in  law  before  his  entrie  ^  in  deed,  shall  not  have  an 

assise.    And  if  a  man  j;  bee  seised  l|  of  a  certaine  land,  §  and 

[358T]  ^^^  ^^  ^  Sonne  who  taketh  wife,  and  t^  the  father  dieth 
b.  J  ^^d,  and  after  the  sonne  dies  before  any  entrie  made  by  him  into 
the  land,  the  wife  of  tl»e  sonne  shall  be  endowed  in  the  land,  and 
yet  he  had  no  freehold  tn  deed,  but  hee  had  a  fee  and  freehold  in  law. 
And  so  note,  that  a  prsecipe  qu6d  reddat  may  as  well  be  maintained 
agaimt  him  that  hath  the  freehold  in  law,  as  against  him  that  hath  the 
freehold  in  deed. 

IJERE   fire   things  are  to  be  obBenred.     First,  that  a'rSH. a. 3. 

remainder  expectant  upon  an  estate  for  life  worketh  no  (3  Bep.  s6.  a.) 
remitter,  but  when  it  falls  in  possession ;  for  before  his  time  he 
can  hare  no  action,  and  no  freehold  is  in  him.  .  Secondly,  Tide  Sect  447. 
though  the  woman  miffht  waive  the  remainder,  yet  because  she  is  Bncton,  lib.  4. 
presently  by  the  deaSi  of  the  husband  tenant  to  the  praeipe,  fol  306.  ^37. 
It  is  within  the  rule  of  remitter,  and  her  power  of  waiver  is  not  fTjJ^if^'  ^' 
inateriall.    Thirdly,  that  a  freehold  m  law  being  cast  upon  the  ^^^^    ^ 
woman  by  act  of  law,  without  any  thing  done  or  assented  to  (pio.  339.  b. 
by  her,  doth  remit  her,  albeit  she  be  then  sole  and  of  full  age.  330.  a. 
lourthly,  that  a  preecipe  lyeth  against  one  that  hath  but  a  free-  Cro.  Car.  338... 
hold  in  law.     Fifthly,  that  a  woman  shall  be  endowed  where  ^^^*  ^^^'^ 
the  husband  hath  the  inheritance,  and  but  a  freehold  in  law, 
fls  hath  beene  said  in  the  Chapter  of  Dower. 


Sect.  682. 


z/  LSO.  if  tenant  in  taile  hath  issue  two  sons  of  full  age,  and  he  letteth 
"/  the  Iftnd  tailed  to  the  eldest  son  for  terme  of  his  life,  the  remainder  to 
tie  younger  son  for  terme  of  his  life,  and  after  the  tenant  in  taile  dieth ; 
in  this  case  the  eldest  sonne  is  not  in  his  remitter,  because  hee  tooke  an  estate 
of  his  father.  But  if  the  eldest  die  without  issue  of  his  bodie,  then  this 
IS  a  remitter  to  the  younger  brother,  because  he  ^  is  heire  in  taile,  and  a 

freehold 

t  %onaddedinL.andM.andRoh.        \\  in  fee  added  in  L.  and  M.  and 

I  indeed,  not  in  L.  and  M.  or  Rob.    Rob. 

i  bee  not  in  L.  and  M.  or  Roh.  §  and  not  in  L.  and  M*  or  Rob. 
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fitehM  m  lam  i$  etekeaUd  (A)^  0mi  aui  191^  Um  hy  fomt  ^  At 
ftmmnier  (et  on  firuikteaaBnt  en  le  ley  est  e^dbeate,  et  lecte  but  lay 
per  foree  de  le  rea«aier)  irncf  there  is  mme  againtt  whom  hemtyme  hu 


mham 

I0) t#'&4.  *^   (^  F  thii  opinion  b  [a]  Littleian  in  oar  bookes ;  and  of  thk 

saSdcot  hatfa  beene  nid  in  the  next  Section  befine.    See 
m  Sect.  614,    hereafter  [6]  some  explanation  hefeo£ 

&T"  ^^  «-  Sect.  683.  p^ 


yN^  tAe  joifif  maniKr  it  is  where  a  man  is  disseised,  and  the  disseisor  dieth 
s^sed,  and  the  tenements  descend  to  his  heire,  and  the  hdre  of  the 
disseisor  make  a  lease  to  a  man  of  the  same  tenements  for  terme  of  f  fi^, 
the  remainder  to  the  disseisee  for  terme  of  life,  or  in  taile^  or  in  fee,  %  the 
tenant  for  life  dieth,  now  tnis  is  a  ratter  to  the  disseisee,  %c.  caosi 
qa&  aupri^  4*  4r^* 

AND  this  standetfa  upon  the  tame  reason  that  the  cases  in 
the  two  Sections  precedent  doe.    See  the  next  Section 
following. 


Sect.  684. 

%]\rO  TE,  if  tenant  in  taile  infeoffk  his  sonne  and  another  by  his  deed 

^^   of  the  land  intailed,  in  fee,  and  livery  of  seisin  is  made  to  the  other 

according  to  the  deed,  y  and  the  son  not  knowing  of  this  agreeth  not  to  the 

fet^ement  (et  le  fits  rien  conusant  de  ceo  f  agreea  a  le  feoflfment),  and 

after  hee  which  tooke  the  livery  if  seisin  dieth,  and  the  son  doth  not  occupie 

ine  land,  nor  taketh  anyprqfit  of  the  land  during  the  life  of  the  father, 

and  after  the  father  dieth,  now  this  is  a  remitter  to  the  sonne,  becas$se  the 

freehold  is  cast  ujfon  him  by  the  survivor ;  and  no  default  was  in  hisn, 

because  he  did  never  agree,  8fc,  in  the  life  of  his  father,  and  hee  hath  nosm 

against  whom  hee  may  sue  a  writ  of  formedon,  ^c. 

-  *  TT  should  seeme  by  this  marke,  that  this  was  an  addition  to 
Littleton ;  but  it  is  of  Littleton's  owne  worke,  and  agreeth 
with  the  originalli  savinff  the  onginall  heg^sxL  this  Secticm  dius : 
Also  ^  tenant  in  taile,  ^. 


« 


*  Sfc.  added  bL.  and  M.  and  Roh.  §  Note^Also,  L«  and  M.  and  Roh. 

t  Air  added  in  L.  and  M.  and  Roh.  ||  im^  not  in  L.  and  M.  oc  Roh. 

t  «Mif  added  in  L.  and  M.  and  Roh.  IT  ne  added  in  L.  and  M>  and  Roh. 
i  ^c.  not  in  L.  and  M.  or  Roh. 


(A)  H$re  the  ward  '<  esche«ted  "  it  uaed  in  a  general  iente,  and  eign^  •*  fallen  to  ;*' 
though  not  fty  way  tf  eieheal  tn  iht  ttrict  legal  meaning  of  the  term.  Mr.  Bitto  tidnh 
the  tranUatimt  ahoM  have  been,  "  •  freehold  in  law  is  eschewed  (fallen  to)  and  ca«t 
npon  hlffl."    See  hit  fnlr.  p.  114. 
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''  By  his  deed^  Sfc^    Here  LMdon  materially  addeth  b j  lag  (Ant  49*  b. 
deed ;  for  if  a  man  intendeth  to  [b]  make  a  feofement  by  farol  p?L'  5;  ^^'^'a 
to  A.  and  B.  and  he  and  B.  come  upon  the  land.  A,  being  absent,  Feofi^nrat*. 
and  make  lirery  to  B.  in  the  name  both  of  B,  and  A.  and  to  Br.  79. 
their  heires,  this  shall  enure  onely  to  B, ;  for  neither  can  a  manf  40  £.  3. 41. 
absent  take  livery,  nor  make  livery,  without  deed.  10  E.  4.  i ;  a. 

l^£.4*  i8* 
18  £.  4.  19.     39  H.  6. 19. 

*'  And  livery  of  seisin  is  made  to  the  other  according  to  the  deed,  (9  ^P*  i9^*) 
SfcJ*    Note,  livery  being  made  to  one  according  to  the  deede,  (Ant.  49.  b. 
enureth  to  both,  became  the  deede  whereuato  the  livery  re-  6^-^) 
ferreth  is  made  to  both ;  for  the  rule  is,  that  Verba  relata  hoc 
maxim^  operanturper  referentiam  ut  in  eis  in  esse  videniur, 

[J35O7I  *^  **  -^^^  ^^^  ^^  ^^^  knowing  of  this  agreeth  not  to 
^  J  the  Jeoffhnent,**  Here  it  appeareth,  that  if  the  sonne 
be  conusant,  and  agreeth  to  the  feoffinent,  &c.  this  is 
no  remitter  to  him.  And  therefore  if  the  feofiement  werei  made 
by  deed  indented,  and  the  sonne  with  tlie  other  sealeth  the  coun- 
terpart, and  then  the  feoffor  maketh  livery  to  the  other  accord-  ' 
tag  to  the  deed,  and  the  other  dieth,  the  son  is^not  remitted, 
because  he  was  conusant  of  the  feo£fement,  and  agreed  to  the 
same ;  and  IMeton  saith  in  the  case  that  he  puttem,  that  tiiere 
was  no  defadt  in  the  son,  because  he  agreed  not  to  the  feofanent 
in  the  life  of  the  father :  and  so  it  seemeth,  that  if  A*  be  seised  Vide  Seet  dSt. 
in  taile,  and  have  issue  two  sons,  and  by  deed  indented  betweene 
him  of  the  one  part,  and  the  sons  of  the  other  part,  maketh  a 
lease  to  the  eldest  for  life,  the  remainder  to  tlie  second  in  fee, 
and  dieth,  and  the  eldest  son  dieth  without  issue,  the  second  son 
is  not  remitted,  because  he  agreed  to  the  remainder  in.  the  life 
of  the  father,  or  if  the  like  estate  had  been  made  by  parol,  if  in 
the  life  of  the  fiither  the  tenant  for  life  had  beene  impleaded,  and 
made  default,  and  he  in  the  remainder  had  beene  received,  and 
thereby  agreed  to  the  remainder,  after  the  death  of  the  fk^er 
and  the  eldest  son  without  issue,  the  second  son  should  not  be 
remitted,  because  he  agreed  to  the  remainder  in  the  life  of  the 
father;  all  which  is  well  warranted  by  the  reason  yeelded  by 
our  author  in  this  Section. 


Sect.  685. 


JpO'R  if  a  man  he  disseised  of  certaine  land,  and  the  disseisour  make  a 
^  deed  of  feoff ement  whereby  he  infeoffeth  B.  C.  and  D.  and  Uverie  of 
seisin  is  made  to  B.  and  C.  but  D.  was  not  at  the  Uoerie  (fsessin,  nor  ever 
agreed  to  the  fe^mM,  nor  ever  would  take  theprqfiiSj  Sfc.  and  4^er  B. 
atid  C.  die,  and  D.  ^mt;e  them,  and  the  disseisee  bringeth  his  writ  upon 
disseisin  in  the  per  against  D.  hee  shall  shew  aU  the  matter  (*  il  monstra 
tout  le  matter),  f  &u>  ke  never  agreed  to  the  feoffment,  and  hee  shall 
discharge  himself  of  dammag^,  so  as  the  demaundant  shall  recover  no 

dam$nagin 

»  '  . 

*  il — mesme  celuy  D.   L.  and  M.       t  and  added  in  L.  and  M.  and 
and  Roh.  Roh, 


S59*b.  960.a.]    OfRemhttr.     L.s:C.lS.$.686.6&7. 


AmiyathtUatiOt^Gkmataiba^Xcuf.  i.mill^  iiti  ike Smasee  JmB 
Tteomr  dmmmama  im mwrk €f  emtrit  fmmdrd uftm  mimmn  (en  bfiefe 
de  emirty  fomidae  war  §  disseUui)  ^'Otui  him  wMck  »  fommd 


Amd  thU  is  mfnofe  im  iieoikercme  I3*  tk^formammA  1^6071 

.....        .        .    ^.      ^(et|L^  J 


Mtktimte  mUiUecmmtoiiefnduM^mmdmoibgtm 
nauj  per  woa  fint),  mor  bg  hk  agmmemi^  bmt  mfier  ike  deaii  af 
Usjamer  (f  mts  apres  la  mort  too  pierX  ikaefon  tkU  u  m  nmftn  to 
im,  imaimmck  as  he  cammai  sme  am  metum  of  formedon  ag/mal  aq  dktr 


fi 


^Bcfii.         q^HIS  OK  lUDteh  upoB  tbe  OIK  icann  dat  tlie 
^^^^^^  precedent  caK  doth. 

AgnuiMmrnkkku/omrndteMomi^SfcJ'   Here  it  appeKctfa, 
actt  rfpailiiif  nf  are  to  be «o 

or  free  front  iojnrie  or  wiwugy  be  by-  a  literaO 
pwnidifd  or  cndauiiged:  and  dierefixe  indiit 
aBicit  tbe  letter  of  die  itatote  m  geueaJlj  to  give 
agaiut  bia  dat  it  fiMmd  tenant,  aod  die  caie  diat  LiOlrioa  here 
nottedi  P.  being  sonriror,  it  oonteqoently  fimid  tenant  of  die 
and;  jet  becante  he  waived  die  crtate,  and  never  agreed  to  the 
leofinent,  nor  tooke  any  profiti,  he  ihafl  not  be  chaigcd  with 
da 


(« wuM.  Abr.  Sect  686, 687* 

aM.) 

j^LSOf  if  mm ^Moi  aliem  d^  lamd  of  his  kome  to  muiker  im  fte,  amd 
the  aliatee  by  his  deed  charge  the  land  with  a  ratt-dkarge  infee^  amd 
after  the  ahenee  vrfeoffe  the  abbot  with  Keence,  to  hare  and  to  hold  to  the 
abbot  and  to  his  saceessors  for  ever,  and  after  the  abbot  die,  and  another 
is  chosen^  and  made  abbot  \  in  this  case  the  abbot  that  is  the  successor, 
and  his  cooent,  are  in  their  remitter,  and  shall  hold  the  land  discharged, 
because  the  same  abbot  cannot  have  an  action,  nor  a  writ  of  entre  sine 
nsaensn  cwitoli,  of  the  same  land  against  any  other  person  (pur  ceo  que 
meame  rabbe  ne  poit  aver  ascim  action,  ^  ne  briefe  dentresine  assensu 
eapituS,  de  meame  la  terre  en  vers  nul  anter  person).  (1) 


Sect.  687. 

TNthe  same  manner  it  is,  where  a  bishop  or  a  deane,  or  other  suck 
^  persons  aUen,  Sfc.  without  assent,  l^.  and  the  alienee  charge  the  land, 

ifC» 

t  cq>.  1.  ffo^sa  L.  andM.  or  Roh*        R  ceo  added  in  L.  and  M.and  Rclu 
^le  noffd  added  in  L,  and  M.  and       f  met— que,  L.ofufJf.  and  i?oA. 
Roh,  if  ne — d^  L^and  M-  and  Roh. 


• 

(1)  Here  Littleton  begins  to  treaioT remitter  to  bodies  politic.^^^ote  314.] 


Ii.3.  C.12.  Sect.688.     Of  Remitter.        [360.b.36l.a. 

l^c,  and  afier  the  bishop  takes  backe  an  estate  of  the  same 

['S6Cr\  ^^^  ^  Itcence,  to  him  and  his  t^  successours,  and  after  the 
.  b.  J  ^^Aop  dieth;  his  successor  is  in  his  remitter,  as  in  right  of  hts 
church,  tm^  shall  defeat  the  charge,  l^c,  caus^  qu&  supnl. 

/^UR  author  having  spoken  of  remitters  to  singular  or 
natural!  persons,  as  issues  in  taile,  and  to  feme  corerts, 
and  to  their  heires,  and  to  them  in  reversion  or  remainder,  and 
their  heires;  now  he  speaketh  of  remitters  to  bodies  politike 
and  incorporate,  as  to  abbots,  bishops,  deanes,  &c.  And  as 
discents  doe  remit  the  heire  which  comes  in  the  per,  so  suc- 
cession doth  remit  the  successor,  albeit  he  cpmeth  in  the  post. 
And  so  in  other  cases  where  the  issue  in  taile  of  full  age 
shall  be  remitted,  there  in  the  like  case  shall  the  successor 
be  remitted  also,  and  defeat  *all  meane  charges  and  incum- 
brances. 

'<  With  licence,*'  Sfc.  That  is,  of  the  king  and  the  lords 
immediate  and  mediate,  to  dispense  wkh  the  statutes  of  mort- 
maine;  whereof  see  more  before,  Sect,  140, 


Sect,  688. 

ydLSO,  if  a  man  sue  a  false  action  against  tenant  in  taile,  as  if  one 

will  sue  agoing  him  a  writ  of  entrte  in  the  post,  supposing  by  his 

writ  that  the  tenant  in  taile  had  not  his  entrie  but  by  A.  of  B.  who  dk- 

seised  the  grandfather  of  the  demandant,  and  this  is  false,  and  he  recovereth 

€igainst  the  tenant  in  taile  by  default,  and  sueth  execution,  and  cfier  the 

tenant  in  taile  dieth,  his  issue  may  have  a  writ  of  (otmedon  ttgainst  him  which 

reconereth  \  and  if  hee  will  plead  the  recoverie  against  the  tenant  in  taile, 

the  issue  may  say,  that  the  said  A.  of  B.  did  not  disseise  the  gran^athser 

cf  him  which  recovered,  in  manner  as  his  unit  suppose,  ana  so  he  shall 

falsifie  his  recovery  (et  issint  il  fauxera  *  le  recoverie).    And  admk  this 

were  true,  that  ike  said  A.  of  B.  did  disseise  the  grandfather  of  the 

demandant  which  recovered,  and  that  after  the  disseisin,  the  demandant,  or 

his  father,  or  his  p'emdfather  by  a  deed  had  released  to  the  tenant 

f35l7|  ^^  ^^^^  ^^  ^^  ^g^  which  hee  had  in  the  >^  land,  l^c.  and  not- 
.  a.  11  ^thstanding  this  hee  sueth  a  unit  of  entrie  in  the  post  against 
the  tenant  in  taile,  in  manner  as  is  cforesaid,  and  the  tenant  in 
taile  plead  to  him  that  the  said  A.  of  B.  did  not  disseise  his  grandfather, 
in  such  manner  as  his  writ  suppose;  and  upon  this  they  are  at  issue,  and 
the  issue  is  found  for  the  demandant,  wherby  he  hathjudgiment  to  recover, 
and  sueth  execution ;  and  after  the  tenant  in  taile  dieth,  hss  issue  may  luvoe 
a  writ  of  formedon  against  him  that  recovered ;  and  if  he  will  plead  the 
recovery  by  the  action  tried  against  his  father  §  who  was  tenant  in  taile, 
then  he  may  shew  and  plead  the  release  made  to  his  father,  and  so  the 
action  which  was  sued,  feint  in  /aio  f  • 

*  lesson,  Ir.  and  M.  and  Roh.  t  Sfc.  added   in   L.  and  M.  and 

§  toho  was,  not  in  L.  and  M.  or  Roh.    Roh. 

Vol.  II.  U  u 


13E.4.J.         |i««f  rt  apoB  SB  Mne  toed  by 
•  ilL4-*9-        the  poiot  tried,  becane  a 
7H.4-*7«        the  joran ;  and  abek  aD 


i4H.7'M^ti.  aoe&ile,  yet  die  kne  ■  laOe  ibdB  DO 

ZaIT'^  tried, wfak^mitaik be kvMly avoided, 

•o  H.6.  ^  As  if  the  tendnf  in  taHe  be  imjdfadfd  in 

19H.6.39.  travenctb  the  pit,  and  it  ii  tned  i^ainst 

^^'''*'^*^  t^^  dgnandant  iffi^gpci' ;  in  Aw  caie  tbe ' 

£^!K*.  la-fek.  Ibe  poi-t  tried;  bot be  «y 

99H.0.SIL  any  otnernatteri  as  that  Hie  tenant  mtaile     _ 

aiH^Cs.  a  coUatetaU  wariantie,  or  a  tcleaae,  as  lietfelon  berepflOedb 

«6iL6.3t.  die  case,  or  to  confieoK  and  avoid  the  point  tried.    And  IJr- 

a|^!^-  li^ioa't  caae  boldetli  not  only  in  a  lecoreqr  by  defindt, 

B,^,^,^^,^^  be  ipeaketfaj  bat  abo  npon  a  tuili/  ifidf,  or  coofe 

(6  Btt.  7.  deuiuiiei. 

m    AW^B*  ^BVJfc  ^^^^M 

Sect.  689. 

y^^TD  tf  tetmeikf  that  afamt  aetiom  it  as  mack  to  uat  ta  A^gfidl  a 
fiuned  action,  /Ao/  u  to  wag,  mck  am  actim  as  attdi  tie  words  oftkt 
writ  be  trae,  yet  for  certaitte  causes  hee  hatk  mo  cause  mar  titk  bg  the  lam 
to  reoooer  by  the  same  aetiom*  Amd  a  fake  aetiom  is^  where  the\ 
the  writ  beefalse^  Amd  im  these  two  cases  aforamd^  tf  the  case 
were  such,  that  c^ter  such  recovery,  amd  executiom  1^  thereupom  r^GlT] 
dome^  the  temant  im  twk  had  disseised  hum  that  recooatd,  amd  L  b.  J 
thererf  died  sased,  whereby  the  land  descemded  to  his  issue,  this 
is  a  remmtter  to  the  issue,  amd  the  issue  is  im  by  force  of  the  taile;  amd  for 


this  cause  I  have  put  these  two  cases  precedemt,  to  emfonue  thee  (m^  sosme) 
that  the  issue  im  task  byjorce  of  a  mcemt  made  umto  kbm  after  a  reooKay 
amdexeeutiom  made  agatmst  his  ameestour  (^res  an  recovery ei  ezecatioD 
*  fait  enyen  son  auncester),  muiy  be  as  well  im  his  remitter,  as  he  dkomld 
be  bythediscentmadetohimfrfieradiseomtinuanumadebyhisama 
if  the  entaykd  lands  byfepffiement  im  the  cosmtrie,  or  otherwise,  S^ 


IJ  ERE  littZcecmexpIaineth  what  a  faint  action  IS)  and  wbat 
a  fiibe  action  it,  iHiich  is  plaine  and  penpicuoaa.  And 
bere  it  is  to  be  observed,  that  a  remitter  may  be  had  after  a 
recovery  upon  a  faint  action  bjr  a  diBseisin  and  a  discent,  aswi^ 
as  by  a  discent  after  a  discontinuance  by  tf^eofieraent,  &c 


Sect.  690. 

JLSO,  in  the  cases  aforesaid,  if  the  case  were  such,  that  after  that 

the  demandant  have  judgement  to  recover  against  the  tenant  in  toyle, 

and  the  same  tenant  in  tayk  dieth  before  any  execution  had  against  &m, 

whereby  the  tenements  descend  to  his  issue,  and  he  who  recovereth  sueth  a 

scire 

^  ent  added  in  L.  and  M,  and  Rok. 


L.3.C.12.Scct.6pO.      Of  Remitter.        [361.  b.  3(52.  a. 

scire  facias  out  of  tkejtuigement  to  have  execution  of  the  Judgement  against 
the  issue  in  taile,  the  issue  shal.  plead  the  matter  as  aforesaid \  and  so  prove 
that  the  f  said  recovery  was  false  or  faint  in  law,  and  so  shall  barre  him 
to  have  execution  of  the  judgement  p 

IJERE  it  appearethy  that  if  a  judgement  be  given  against  a  s8  Aa».  34. 

tenant  in  taile  upon  a  fiunt  or  raise  action,  and  tenant  in  taile  ^  ^^'  P'*  7* 
die  before  execution,  no  execution  can  be  sued  against  the  issue  [^  h.  4!^'  ^^ 
in  tayle.  But  if  in  a  common  recoverie  judgement  bee  had  against  7  h.  4. 17. 
tenant  in  tayle  where  he  voucheih,  and  hath  judgement  to  recover  33  £.  3. 
over  in  value,  albeit  the  tenant  in  tayle  dieth  before  execution,  £D^e(>>ng.3i. 
yet  the  recoveror  diall  execute  the  judgement  against  the  issue  in  ^^  ^  |'  1^* 
tayle  in  re^ct  of  the  intended  recomnence ;  and  for  that  it  is  ^^  £.  ^^^ 
the  common  assurance  of  the  realme,  ana  is  well  warranted  [cTj  by  14  U.  7. 1 1. 
our  bookes,  and  was  not  invented  by  justice  Chokcy  who  was  a  33  Eliz. 

mve  and  learned  judge  in  the  time  of  E,  4.  (as  some  ?-}f%^^^l^ 
[36271  "^'^  ^y  tradition) ;  but  it  may  bee  i:^  that  it  was  upon  shcUcy'a     ' 


case. 


L        J  former  authorities  and  opinions  ofjudges  discovered  by  p1.C0111.55. 
him,  assented  unto  by  tne  rest  of  the  judges.  rCro.  Car.  388. 

Plo.  14.) 
See  hereafter  Sect  709.   15  E.  3.  Briefe,  394.   4a  E.  3. 53.    44  K  3.  a  1 .    48  £.  3. 1 1 . 
1  £.  4. 6-     5  E.  4. 9.     [d]  1 2  £,  4. 30.     Dier,  33  EGx.  376.     Lib.  1  o.  £ol .  37,  38.  ia 
Haxy  Portington's  case. 

If  a  recoverie  bee  had  against  tenant  for  life  without  consent  5  Ass.  3. 5  £.  3. 
or  covine,  thou^  it  be  without  title,  and  execution  be  liad,  and  ^tre  Cong.  4a. 
tenant  for  life  dieth,  the  reversion  or  remainder  is  discontinued,  ^q  'si^wiuiam 
so  as  he  in  the  reversion  or  remamder  cannot  enter ;  but  if  such  Peiham's  case, 
a  recoverie  be  had  by  agreement  and  covine  betweene  the  de-  (6  Rep.  8.  b. 
mandant  and  the  tenant  for  life,  then,  as  hath  beene  said,  it  is  a  Ant.  356.  a.) 
forfeiture  of  the  estate  for  life,  and  he  in  the  reversion  or  re- 
mainder may  enter  for  the  forfeiture.    So  it  is  if  the  tenant  for 
life  suffer  a  common  recoveiy  at  tlus  day,  it  is  a  forfeiture  of  his 
estate ;  for  a  common  recovery  is  a  common  conveyance  or  as- 
surance, vdiereof  the  law  taketh  knowledge. '  Since  Littleton 
wrote,  Uiere  were  two  statutes  [6]  made  for  preservation  of  re«  [e]  32  h.  8. 
mainders  and  reveraions  expectant  upon  any  manner  of  estate  for  cap.  31* 
life;  the  o»e  in  32  if.  8.  the  other  in  i^Eliz*:  but  32  H.S.  i4£tu-cap.8. 
extended  not  to  recoveries,  when  tenant  for  life  came  in  as  \^^p  ^\ 
vouchee,  &c.  and  therefore  that  act  is  repealed  by  14  Eliz.  and        .  ^'  ^'^ 
full  remedie  provided  for  preservation  or  the  entrie  of  them  in 
reversion  or  remainder.    But  the  statute  of  14  Eliz.  extendeth 
not  to  any  recovery,  unlesse  it  be  by  agreement  or  covine.    8e» 
condl^,  [/]  if  there  be  tenant  for  life,  remainder  in  taile,  the  r/]  lib.  3. 
Inversion  or  remainder  in  fee,  if  tenant  for  life  be  impleaded  by  tol.  60, 61. 
agreement,  and  he  vouche  tenant  m  taile,  and  he  vouch  oyer  tfane  Tincolne  Col- 
common  vouchee,  this  shall  barre  the  reversion  or  remainder  in  ^^^  ^^^^' 
fee,  although  he  in  the  reversion  or  remainder  did  never  assent 
to  the  recovery;  because  it  was  not  the  intent  of  the  act  to  ex- 
tend to  such  a  recovery,  in  which  a  tenant  in  taile  was  vouched ; 
fot  he  hath  power  by  common  recovery,if he  were  in  possession, 
to  cufioffaU  reversions  and  remainders.  Andsoift^aant  for  life 
had  surrendered  to  him  in  remainder  in  taile,  he  mi^ht  have 
barred  the  remainders  and  reversions  expectant  upon  his  estate. 
Thirdly,  where  the  proviso  of  Uiat  act  speaketh  of  ah  assent  of 

record 

t  said  not  in  L.  and  M.  or  Roh.         .   %  <^c.  added  in  L*  and  M.  atid  Roh. 

u  u  2 
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recotdby  himia  rcfcrtion  or  retiMimlfi,  it  is  to  be 

thttiudi  Mtot  mfHi  sppesre  upoo  mic  we  niCflniy  flnvr  opoB 

aTOiidieE»a«lpfier,  veoeityOrtBelike;  for  il  coMot  appeare  of 

/«  n.ji  AW        record,  unleiK  it  be  dobe  in  ooone  of  bnr,  and  not  br  anr 

S3^r        ext»jiidiciaU  eotrie,  or  bj  oiMomiul^ 


Sect  691 

ALSO,  if  tenant  in  taile  diMomtinue  ihetaUe,  ami  dietk,  amd  Us 
briugctk  his  writ  of'  formedon  agaimi  the  disctnUimmee  (beimg  '^ 


of  the  freehold  of  the  land)  and  the  disanUuuiee  plead  thai  he  is  mot 
tenant,  bat  utterly  disclaymethfrom  the  tenancy  in  the  land;  in  tUs  case 
theiudgement  shall  be,  that  the  tenant  goeth  without  day,  amd  after  smeh 
judgement  theissueim  the  ttdle  that  is  denutndant  maw  enter  imtotktlamd, 
notwithstanding  thediscontumance,and  bu  such  entriehee  shall  be  ae^udged 
in  his  remitter.  And  the  reason  i^rfor  that  if  am  mam,  sue  a  praecipe  qii6d 
reddat  agaimst  any  tenant  of  the  freehold,  tm  wkich  action  the  demsamdamt 
shall  not  recover  damages,  and  the  tenant  pleads  nontenure  *  or  otherwise 
disdaime  in  the  tenancie,  the  demandant  cannot  averre  (ne  poit  arener) 
his  writ,  f  and  Sinf  that  hee  is  tenant,  as  thewrit  supposeth.  And  for  lAtf 
cause  the  demandant  after  that  judgement  is  given  that  the  tenant  skatt  gge 
without  day,  may  enter  into  the  tenements  dmanded,  the  which  shall  bee  as 
great  am  advamtage  to  him  in  law,  as  if  he  had  judgement  to  recover  against 
the  tenant,  and  ^  such  entrie  hee  is  tn  his  remitter  by  force  of  the  entmk. 
But  where  the  demandant  shall  recover  damages  against  the  tenant,  there 
the  demandant  may  averre,  that  he  is  tenant,  as  the  writ  supposeth,  and 
that  for  the  advantage  of  the  demandant  to  recover  his  dammagp^  or 
otherwise  hee  shall  not  recover  his  dammages,  which  are^  or  were  pven  to 
him  by  the  law* 

(DoG«.FU.  13a.)  ITERE  it  appearethy  that  upon  the  plea  of  nontenure,  or  of 
6  ^  4-  &•  disclaimer  of  the  tenant  in  a  formedon  In  the  discender, 

gy*  ^'^  albeittheexpreaBejudgementbethat  the  tenant  riiallgoe  without 
4E.4!'^.  ^y^  yetin  judranent  of  kw  thedemandant  may  enter  acoOTding 

(3  Rep.«6.)  to  the  title  of  his  writ,  and  beeseised  in  tayle,  notwithstanding 
NoQ-tnore.  the  discontinuanoe.  And  here,  Littleton  saitfa,  the  demandant 
Vide  ^TKixMi.  shall  be  adjudged  in  his  remitter ;  where  he  taketh  remitter  in 
^^iLAil^*'  "i^S®  sense:  for  in  this  case  the  demandant  hath  not  two 
^riUMi,  cap.  84.  "8^^  but  hath  onelj  one  antient  right,  and  restored  to  the  same 

hj  course  of  law ;  and  so  remitter  here  is  taken  for  a  reoon- 

tmuaoce  of  the  right. 

t^  **  In  ^Mch  action  the  demandant  shall  not  receiver  FSlQi^ 

dame^.**  Here  is  to  bee  observed,  that  in  sudi  a  jnve-  L  b   J 

cipe  where  the  demandant  is  to  recorer  dammages,  if 

^1*3^  7.  ««•  the  tenant  pleade  non-tenure  or  discbume,  [f]  there  the  de* 

Ma6  4!!!'       ™»cl<uit  mav  averre  him  to  be  tenant  of  the  land,  as  his  writ 

4  E.  4.  '38:         suppose  for  the  benefit  of  hisdamages,  which  otherwise  hediould 

6E.4.1.' 6E.3.8.    (7Hep.4o.) 

lose, 

'   •  or— 6tt^,  L.  and  M.  and  Roh.  t  or  twere  not  in  L.  and  M.  or  Rob- 

t  and  say,  not  in  L.  and  M.  or  fi^. 
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lose,  or  pray  judgement  and  enter,  [g]  But  where  no  damages  [^]  ^  £•  3-  43i- 

are  to  bee  recovered,  as  in  ajomtedon  in  the  discender,  pnd  Uie  ^u^%  i. 

like,  there  hee  cannot  averre  him  tenant,  butpra}rhis  judge-  711.6.^17. 

ment  and  enter,  for  thereby  hee  hath  the  effect  of  his  suite:  Et  ^1^4.1. 

Jrwirhfit  per  plura^  quod  Jieri potest  per  pauciora,  (5  I^p-  ^• 

•    DoGt.  ria.  49.) 

"  AoerteT^  To  averre  or  avouch,  or  verifie,  verificare^  whereof 
commeth  verificatioy  an  averment;  and  is  so  said  as  well  in 
English  as  in  French ;  and  is  two-fold,  viz.  general)  and  par- 
ticular. A  generall  averment,  which  is  the  conclusion  of  every 
plea  to  the  writ,  or  in  barre  of  replications  and  other  pleadings  (^^^-  303-  a.) 
(for  counts  or  avowries  in  nature  of  counts  need  not  be  averred) 
containing  matter  affirmative,-  ought  to  bee  averred,  et  hoc 
paraius  ett  verificare,  Sfc.  Particular  averments  are,  as  when 
the  life  of  tenant  for  life,  or  tenant  in  taile,  are  averred ;  and 
there,  tho'  this  word  (ver^are),  be  not  used,  but  the  matter 
avouched  and  affirmed,  it  is  upon  the  matter  an  averment. 
And  an  averment  containeth  as  if  ell  the  matter  as  the  forme 
thereof. 


'*  That  the  tenant  shall  goe  without  day*^  Qy&d  tenens  eat  sine  (9  Il*^p.  7. 
die.    This  is  the  entrie  of  the  judgement  in  that  case,  that  tlie  Sid.  265. 3io.> 
tenant  shall  goe  without  day,  that  is,  to  be  discharged 

[363T)  of  further  attendance ;  and  this  is  t^  sometime  finall 
^  'J  for  that  action,  whereof  Z.iM&/on  here  putteth  an  exam- 
ple ;  and  sometime  temporarie,  whereof  Littleton  also 
hath  put  an  example:  as  when  excommengement  is  pleaded  in  Vid.  Sect.  aoi. 
disabilitie  of  the plaintilfe  or  demandant,  there  the  award  is,  that  (^  ^P'  ^'^ 
the  tenant  or  de&ndant  shall  goe  without  day ;  and  yet  when  the 
demandant  or  plaintiffs  have  purchased  his  letters  of  absolution, 
upon  shewing  them  to  the  court,  he  may  have  a  resommons  or 
reattachment  to  r-econtinue  the  cause  againe.    But  it  is  to  be 
knowne,  that  when  judgement  isgiven  for  the  tenant  or  defendant  3  H.  4.  9. 11. 
upon  a  plea  in  barre,  or  to  the  writ,  &c.  the  judgement  is  all  one, 
VIZ.  quod  tenensy  or  defendens  eat  inde  sine  die,  and  shall  have 
reference  to  the  nature  and  matter  of  the  plea,  and  so  be  taken 
either  to  eoe  in  barre,  or  to  the  writ.    So  when  judgement  is  (Ant.  135.  b.) 
given  against  the  plaintiffe,  either  in  barre  of  hb  action,  or  in 
abatement  of  his  writ,  ^'C.  the  jiidgement  is  all  one,  viz.  nihil 
capiat  per  breve ;  and  it  appeareth  by  the  record  whether  the  plea     . 
did  goe  in  barre,  or  to  tlie  writ.    And  the  cause  of  the  juage- 
ment  is  never  entred  in  the  record  in  any  case ;  for  that  upon 
consideration  had  of  the  record  it  appeareth  therein. 


Sect.  692.  aa': 


lR0ll.Abr.63i. 
Doct.  Pla.  133.)    (3  Lev.  330.) 


y^  LSO,  if  a  man  be  disseised,  and  the  disseisor  die,  his  /leire  bein^  in 
by  discenty  fww  the  entrie  of  the  disseisee  is  taken  away ;  and  if  the 
disseisee  bring  his  writ  of  entrie  aur  disseisin  in  the  per,  against  the  heire, 
and  the  heire  disclaime  tn  the  tenancie,  Sfc.  the  demandant  may  averre  his 
writ  that  hee  is  tenant  as  the  writ  suppose^  if  he  will,  to  recover  his  dam" 
mages :  but  yet  if  hee  will  relinquish  the  averment,  l^c.  he  may  Imofully 
enter  into  the  tand  because  of  the  disclaimer,  ^notwithstanding  that  hss 

u  u  3  •  entrie 


363. a. 363.  b.]         Of  Remitter.    L.S.  C.12.  Sect 6^3 

enlrie  before  wot  taken  away.    And  this  was  adjudged  before  mf  m 
sir  R*  DtLuhj,  late  ckiefe  justice  of  the  eommou  place,  t^c.  amd  his 


pamom,  tfc* 


^ALSOifamanbedissdsedjife.*'  Albeit  in  this 
'^  u  the  cMe  before,  the  entrie  of  the  daniidaBtiD  fab 


Epreve  jodgemeait 
30  U.  6.11 99      jret  shall  he  be  remitted;  became  he  in  judgement 

•hall  be  in  acooidifig  to  the  title  of  his  writ,  and  by 
defint  the  discontiniiaDCey  and  consequent^  is  remitted  to  faia 
awtitfwfr  estate* 
6  E.  4. 41.  '  ^  Sir  Robert  Danbu^*  kn^t,  was  a  gentleman  of  an  ancient 

4 £.4. 2^.         gnd  ^^  descended  utmOy,  and  chiefe-jostioe  of  the  eoort  of 

commoa-pleas ;  a  gravcy  reverend,  and  learned  jodg^ 
13*  ofwhomotir  author  speaketh  here  with  Teiy  great  r365~1 
rererencey  as  yon  maj  perceive.    And  here  >*  ^  t'c  l^  ||.  J 
noted  how  necessarie  it  is,  after  the  example  of  our 
author,  to  observe  the  judgements  and  resdations  of  the 
of  the  law. 


Sect.  69s. 

ALSO,  where  the  entrie  of  a  man  is  copigeable,  althouf^  that  he  takes 
'^  an  estate  to  him  when  hee  is  of  full  age/or  terme  ofhfe,  or  in  taiie, 
or  in  fee,  this  is  a  remitter  to  him,  if  such  ttudng  of  the  estate  be  not  by 
deed  indented,  or  by  matter  of  record,  which  shall  conclude  or  estop 
him  (que  *  conclndera  on  estoppera).  For  if  a  man  be  disseised,  amd 
takes  backe  an  estate  from  the  dzdeisor  without  deed,  or  by  deed  poll,  this 
is  a  remitter  to  the  disseisee  (Car  si  home  soit  disseisie,  et  f  reprent 
estate  de  le  disseisor  sans  fait,  on  per  fait  polle,  ceo  est  %  un  remitter 
al  disseisee),  ||  Sfc^ 


99  Alt.  p.  s  6.  TJ  ERE  appeareth  a  dirersitie  betweene  a  right  of  entrie  and 

43  Am.  p.  a.  -'"^  a  right  or  action ;  for  if  a  man  of  full  age  having  but  a  right 

3^H.  6?  10?'  ^  action  taketh  an  estate  to  him,  hee  is  not  remitted :  but  where 

40  £.  3. 43.  hee  hath  a  right  of  entrie,  and  taketh  an  estate,  he  by  his  entrie 

(Sect.  683.^  is  remitted,  because  his  entrie  is  lawfull.    And  if  the  disseisor 

iUoh.  956.)  infeofie  the  disseisee  and  others,  the  disseisee  is  remitted  to  the 

kt^^  ^'  whole,  for  his  entrie  is  lawfuU :  otherwise  it  is  if  his  entrie  were 

*^'-^  taken  away. 

fm^  Ti^""'  ''  ^*^  '^  ^'^  "  cow^ea&fc."  A.  18  disseised  of  a  manner, 
19%.  ft  30.  whereunto  an  advowson  is  appendant,  an  estrangerusurpes  to  die 
8  H.  6. 17. '  advowson,  if  the  disseisee  enter  into  the  mannor,  the  advowson  is 
91  H.  6. 9.  recontinued  againe,  which  was  severed  by  the  usurpation.  And 
3  ^' ^*  ^*  ^  so  it  is  if  tenant  in  tayle  be  of  a  mannor  whereunto  an  advow- 
vyH  dJii!  '  '^°  ^®  appendant,  the  tenant  in  taile  discontinueth  in  fee,  the 
96H.8.4.    F.N.B.36.  f.  &35.b.    (3  Rep.  3.  b.    Sect.  661.) 

discontinuee 

*  luy  added  in  L.  and  M.  and  Roh.        |  un — ^bon,  L,  and  M.  and  Rah. 
-j-  reprent— ent  preot,  L.  and  M.  and    ||  Sfc*  not  in  L.  and  M.  or  Roh. 

Roh. 


L. 3.  C.  12.  Sect.  694, 695.   Of  Remitter.    [363.  b- 364. a. 

discontinuee  granteth  away  the  advowson  id  ibe,  and  dieth,  the 
issue  ID  tayle  recontinueth  the  mannor  by  recoreiriey  he  is  thereby 
remitted  to  the  advowBon ;  and  in  both  cases  bee  that  right  hath 
shall  present  when  the  church  becommeth  voyd. 

llie  patron  of  a  benefice  is  outlawed,  and  me  church  becom-  23  Ass.  p.  33. 
meth  vovd,  an  estranger  usurpeth,  and  six  moneths  passe,  the  !^?|^^^^^. 
king  doth  recover  in  a  quare  impedit,  and  remove  the  incumbent,  ^J^         """ 
&c.  the  advowson  is  recontinued  to  the  rightfull  patron.    And  /^  f^p.  3.) 
so  note  a  diversitie  betweene  a  recontbuance  and  a  remitter ; 
for  a  remitter  cannot  be  properly,  unlesse  there  be  two  titles ; 
but  a  recontinuance  may  be  where  there  is  but  one. 

^  By  deed  indented^  Sfn,"    Here  itappeareth  that  if  the  dis-  ^3  H-  4»  5- 
seisor  by  deed  indented  make  a  lease  for  life,  or  a  gift  in  taile,  S  S'  ^  g^' 
or  a  feoffment  in  fee,  whereunto  liverie  of  seisin  is  requisite ;  ^^  h.  4. 19.. 
yet  the  deed  indented  shall  not  suffer  the  liverie  made  according  35  Aw.  8. 
to  the  forme  and  eiect  of  the  indenture,  to  work  any  remitter  17  Ass.  3. 
to  the  disseisee,  but  shall  estop  the  disseisee  to  claime  his  former  ^9  ^ss.  53. 
estate ;  and  if  the  idisseisor  upon  the  feofiment  doth  reserve  any  p^^^  |^ 
rent  or  condition,  &c.  the  rent  or  condition  is  good:  and  the  44  £. 3. 
reason  wherefore  a  deed  indented  shall  conclude  the  taker  more  Estop.  10. 
than  a  deed  poll,  is,  for  that  the  deed  poll  is  only  the  deed  of  ^^  H.  6. 3. 
the  feoffor,  donor,  and  lessor ;  but  the  deed  indented  is  the  deed  ^^  g  ^^* 
of  both  parties,  and  therefore  aswell  the  taker  as  the  giver  b  ^^  Cotismere. 
concluded.  CiRoll.  Abr. 

863-  878. 

**  Or  by  nuater  of  record'*  As  by  fine,  deed  indented  and  in-  4  R«P-  5«-) 
rolled  (A),  and  the  like. 


[3641  «-  Sect.  694. 

/f  LSO,if  a  man  let  land  for  terme  of  life  to  another,  who  alkneth  to 
•^  another  infee^  and  the  aaenee  make  an  estate  to  the  lessor,  this  is  a 
remitter  to  the  lessor,  because  his  entrie  teas  congeable,  *  S^c, 

This  is  evident  enough  upon  that  which  hath  beene  said.     . 


Sect.  695.  (HoJ^ase.) 

A  LSO,if  a  man  be  disseised^ and  the  disseisor  let  the  land  to  the  dis- 
■^  seisee  Inf  deed  pol,  or  without  deed,  for  terme  of  yeares,  by  which  the 
disseisee  entrethy  this  entrie  is  a  remitter  to  the  disseisee.  For  in  such  case 
where  the  entrie  of  a  man  is  congeable,  and  a  lease  is  made  to  him,  albeit 
that  he  claimeth  by  words  in  pads,  that  he  hath  estate  by  force  of  such 
lease,  or  saith  openly,  that  he  claimeth  nothing  in  the  land  but  by  force  oj 

such 

*  Sfc>  not  in  L.  and  M.  or  Roh. 


(A)  Vid,  ante  25i.fr.  loAere  lordCoktmaka  a  dimnctim  between  a  matter  ofrecordfOt 
a  fine,  and  a  dud  recorded,  as  a  deed  inroUed.    Su  alto  ante  361.  a. 

u  u  4 


364.a.  364. b.]       Of  Remitter.      L.3.C.  12.  Sect. 695. 

Much  lease,yei  this  is  a  rtmtUr  to  Urn,  for  that  $ueh  dUclaimer  in  paiis 
(tiel  t  disclaimer  en  le  paiis)  ts  nothing  to  the  pwpose.  But  if  hee  d&- 
claime  in  court  ofrtcora,  that  he  hath  no  estate  out  byforceofsuch  lease, 
ofid  not  otherwise,  then  is  he  concluded  (Mes  s'il  j:  disdaimer  en  coort  de 
record,  que  il  ||  n'ad  estate  forsque  per  force  de  tiel  lease,  et  nemy  auter- 
ment,  donque  il  est  conclude),  4*^* 

(3  Rep.  3^.)       Tl  CUE  appeareth  a  divendtie  betweene  a  daim  in  jfam  of 

^^  aa  estate,  and  a  claime  of  record,  for  a  claim  tit  paiis  shall 
not  hinder  a  remitter.  Otherwise  it  is  of  a  claime  of  record, 
because  that  doth  worke  a  conclusion. 

Sect.  696* 

ALSO,  if  two  joyntenants  seised  of  certaine  tenements  in  fee^  the  one 
^  fcwM[  of  full  age  J  the  othtr  wit  Km  age,  bee  disseisedf^ifc.  and  the 
disseisor  die  seised,  and  his  issue  enter,  the  one  of  the  joyntenants  being 
then  within  age,  and  after  that  he  commeth  to  full  age,  the  heire  of  t& 
disseisor  ktteth  the  tenements  to  the  same  Joyntenants  for  terme^  of  their 
4*  two  Kves,  this  is  a  remitter  (as  to  the  nuntie)  to  him  tnat  was  within  ase, 
because  hee  is  seised  of  the  moitie  which  belongeth  to  him  in  fee,  for  tnat 
his  entrie  was  congeable.  But  the  other  joyntenant  hath  in  the  other 
moity  but  an  estate  for  terme  cf  his  life  by  force  of  the  lease,  because  his 
entty  was  taken  away,  B^c. 

(s  Inst.  308.)     TJ  E  R  E  note  a  diversitie  worthy  the  observation,  that  where 

.      joyntenants  or  coparceners  have  one  and  the  same  remedie, 

if  the  one  enter,  the  other  shall   enter  also:    but 

t^  where  remedies  bee  sererall,  there  it  is  otherwise.  ["36471 

As  if  two  joyntenants  or  coparceners  ioyne  in  a  reall  [    ^^^  ^l 

action,  where  their  entrie  is  not  lawful!,  and  the  one  is         *  "^ 

^L  Con^*'  sun^oned  and  severed,  and  the  other  pufsueth  and  recovereth 
g*  64*  |2|^  moitie,  the  other  joyntenant  or  coparcener  shall  enter  and 
take  the  profits  with  her,  because  their  remedie  was  one  and  the 
same.  But  where  two  coparceners  be,  and  they  are  disseised, 
and  a  discent  is  cast,  and  they  have  issue  and  die,  if  the  issue  of 
the  one  recover  her  moitie,  the  other  shall  not  enter  with  her, 
because  their  remedies  were  severall  (A) :  and  vet  when  both 
have  recovered,  they  are  coparceners  againe.  So  here  in  this 
case  that  Littleton  putteth,  tne  two  joyntenants  have  not  equall 
remedie ;  for  the  infant  hath  a  right  of  entrie,  and  the  other  a 
right  of  action ;  and  therefore  the  infant  being  remitted  to 
a  moitie,  the  other  shall  not  enter  and  take  the  profits  with  her. 

If 

t  disclaimer— dayme,  L,  and  M.  ||  n'ad— ad,  £«  and  M.  and  Roh. 

and  Roh*  *  S^.  not  in  L.  and  M.  or  Roh. 

X  disclaimer — dayme,  L.  and  M.  4.  two  not  in  L.  and  M.  or  Roh. 
and  Roh. 


10  H.  6. 10. 
19  H.  6. 45. 


(Jl)  ThtTtnon far whkkihaTrmeiia were WBtnlUe^^  Jii< 

menitmgupanthe  ttatMietf  GlmiceMUr,cap.  6.  lard Cofce oktervet, ikat  ^two etpareemn fct 
dmehed,  the  one  hath  iaue  and  die,  lJb«  mmt  and  the  nieee  thaU  not  jam,  fir  they  haae  not 
ana  right,  hut  several,  and  therefore  they  muU  hawe  several  actions,  hat  when  they  have 
fecavered  they  thaU  hold  in  ceparcenary,    d  Inst.  308. 


L.3.C.  13.  Sect.697.    Of  Warrantie.      [364.  b.  365.a. 

If  A.  and  B.  joyntenants  in  fee,  be  duseised  by  the  fiuher  of 
A*  who  dieth  seisedy  hit  sonne  and  heire  entreth,  he  id  remitted 
to  the  whole,  and  his  companion  shall  take  advantage  thereof. 
Otherwise  here  in  the  case  o£  Littleton,  for  that  the  advantajze  is 
^ven  to  the  infant,  more  in  respect  of  his  person  than  of  his 
right;  whereof  his  companion  snail  take  no  advantage.  But  if  - 
tbe  grandfather  had  disseised  the  joyntenants,  and  the  land  had 
descended  to  the  father,  and  from  him  to  A.  and  then  A.  had 
died,  the  entrie  of  the  other  should  be  taken  away  by  the  first 
disoent ;  and  therefore  he  should  not  enter  with  the  heire  of  A, 

But  here  in  the  case  of  lAtdetont  if  after  the  discent  the  Vide  3^ 
other  jojrntenant  had  died,  and  the  infant  survived,  some  say  pl»  ultim. 
that  he  should  haveentred  into  the  whole,  because  hee  is  now, 
in  judffement  of  law,  solely  in  by  the  first  feoffinent,  and  he 
daunefli  not  under  the  discent* 


Chap.  13.  Of  Warrantie.  Sect.  697. 

TT  is  commonly  said,  thai  there  bee  three  warrantiesy  scilicet,  warrantie 
lineall,  warrantie  collaterally  and  warrantie  that  commence  by  disseisin* 
And  it  is  to  be  trnderstood,  that  before  the  statute  of  Gloucester  all  war" 
ranties  which  descended  to  (B)  than  which  are  heires  to  those  who  made  t/te 
warranties,  were  barres  to  the  same  heires  to  demand  any  lands  or  tenements 
against  the  warranties,  except  the  warranties  which  commence  by  disseisin ; 
^r  such  warrantie  was  no  barre  to  the  heire,  for  that  the  warrantie  cotn- 
menced  by  urrong,  viz,  by  disseisin, 

**  TT  is  cmmonhf  said."    Here  by  the  opinion  of  Littleton^  Vid«  S^t  a88. 

communts  opinio  is  of  authoritie,  and  stands  with  33  >• 

rS65l  tbervieO^^^AemfnuniobterJvtianonata-rece^  [ll^if^^ 
L  a    11  ^^^^^'"'^  *  ^^^  againe,  Mimme  mutanda  sunt  qua  certam 
habuerunt  interpretalionem. 
Here    our  author  beginneth  this  Chapter  with  an  exact 
division  of  warranties.   A  warrantie  is  a  covenant  reall  annexed 

to  lands  or  tenements,  whereby  a  man  and  his  heires  are  bound  Bnct  lib.  9. 

to  warrant  the  same ;  and  either  upon  voucher,  or  by  judgement  ^-  3^   ^ib.  5. 

in  a  writ  o£warrantia  carta  to  yeeld  other  lands  and  tenements  ^|;  ^  . '  ^^^' 

(which  in  old  bookes  is  called  in  excamhio)  to  the  value  of  those  GlanTiU.  lib.  3. 

that  shall  bee  evicted  by  a  former  title,  or  else  may  bee  used  by  cap.  1,  s,  3. 

way  of  rebutter  (1).  <i  R^atOer  "  }^^'  '^'  ^  *'  ^ 

'     lab.  9.  cs.  4* 

BrittoD,  ca.  105.  fol.  949,  fifio,  &c  k  foL  8$.  106.  b*  ip^*  197-     n«te«  lib.  5.  cap.  16- 

lib.  6.  cap.  93.    Miir.  cap.  9.  $  17.    38  £.  3. 91.    45  £.  8*  i^* 

(B)  Fid.aiitt&cf.6oi,  aMri^M<eiiiuier(A)  ikere. 


(1)  The  doctrine  of  toarra$ity  was  formerly  one  of  the  most  interesting  saA 
useful  articles .  of  l^al  learning ;  but  the  efect  and  operation  of  warranties 
having,  by  repeated  acts  of  the  legislature,  been  reduced  to  a  very  narrow 
compass,  it  is  J[>ecome  in  most  respects  a  matter  of  ^peculation  rather  than  of 

use. 


365.  a.}  Of  Warrantia         L.  3.  C.  13.  Sect.  GffT. 

(Ant.  303.  b.  <<  RdKnder/*  is  a  French  word,  and  is  in  Lalane  repdlere,  to 

3  ^{|-^^*  repell  or  barre ;  that  is,  in  the  understanding  of  the^common  laiPy 

Cro.'j2^4)  ^^  action  of  the  heire  by  the  warrantie  of  his  ancestor;  andtiib 


use.  In  some  instances,  however,  warranties  have  still  a  powerfiil  nfioenoe 
on  our  landed  property ;  and  there  is  no  part  of  our  Jurisprudence  to  whidi 
the  ancient  writers  have  more  frequently  recourse  to  explain  and  illustrate 
their  legal  doctrines.  Hence  'abstrase,  and  in  most  respects  obsolete,  as  the 
learning  respectinff  it  unquestionably  is,  it  continues  to  deserve  the  attentioD 
of  every  person  wno  ^nshes  to  obtain  accurate  notions  of  those  branches  of 
our  laws,  which  are  more  immediately  connected  with  the  doctrines  that 
respect  the  alienation  of  landed  property. 

in  the  ctvU  kno  warranty  is  denned,  the  obligation  of  the  seller  to  put  a  stop 
to  the  eviction,  and  other  troubles  which  the  buyer  sufiers,  in  the  property 
purchased.  Eviction  is  defined  to  be  the  loss  which  the  buyer  suffers,  eitha: 
of  the  whole  thing  that  is  sold,  or  of  a  part  of  it,  by  reason  of  the  right  ^ieh 
a  third  person  has  to  it.  The  other  troubles  are  those  which,  without  touching 
the  property  of  the  thing  sold,  diminish  the  right  of  the  purchaser ;  as  if  any 
one  pretends  a  right  to  ue  usufruct  of  the  lands  sold,  to  a  rent  issuing  out  of 
thm,  to  a  service,  or  any  other  thing  of  the  like  nature.  The  btnrer  bemg  thus 
evicted  or  trod)led  in  his  possession,  has  his  recourse  to  the  seUer  to  warrant 
him.  Iliis  vrarranty  is  either  in  law,  being  that  security  which  every  seller 
is  bound  to  give  for  maintaining  the  buyer  in  the  firee  possession  and  enjoy- 
ment of  the  Uiing  sold,  although  the  sale  makes  no  mention  of  it;  orindfed^ 
being  that  kind  of  particular  or  conventionary  warranty,  which  the  seller  and 
biiyor  regulate  among  themselves.  See  Damat.  1.  i.  tit  s.  §  lo.  By  the 
^  practice  of  ^^e  Roman  law,  the  buyer  might,  immediately  afVer  die  eviction  or 
trouble,  give  notice  of  it  to  the  s^er,  who  then,  if  he  thought  proper,  might 
make  himself  a  party  to  the  action,  and  defend  it ;  but  till  the  sentence  was 
pronounced,  the  Duyer  could  not  bring  his  action  of  warranty  against  the  seller ; 
and  die  action  was  brought  before  the  judge  of  the  place  in  which  the  seller 
was  domiciliated.  But  the  practice  is  mfferent  in  the  courts  of  law  in  France, 
There  thie  buyer,  when  he  gives  nodce  of  die  acdon  to  the  seUer,  may  brii^ 
his  acdon  of  warranty  itf^Unst  him  before  the  jud^,  before  whom  the  originiu 
acdon  is  brouefat ;  and  if  he  cannot  defend  the  action,  the  judge  condemns  lum 
to  indemnify  die  seller,  b]|r  the  same  sentence  by  whidi  he  pronounces  in  &vour 
of  the  plamdff  in  the  original  cause.  See  Puihier  TraUS  da  Contracts  de 
Vente,  parde  a.  c  i.  sect.  a.  art  5.  §  s.  The  first  warrantor  may  call  upon 
another  to  warranty ;  he  in  the  same  manner  may  call  upon  a  third.  But  to 
prevent  the  delays  which  must  unavoidaUy  ensue  from  multiplying  warranties, 
a  fourth  warrantor  is  not  permitted  to  intervene,  except  in  pardcular  drcum« 
stances.  The  degrees  also  must  be  observed.  Each  persim  must  vouch  his 
own  immediate  warrantor,  as  it  b  not  lawful  for  him  to  vouch  any  of  die 
ulterior  warrantors.  Afler  the  warrantor  has  entered  into  the  warranty,  the 
person  warranted  may  either  proceed  in  his  defence  joindy  with  the  warrantor, 
or  leave  the  cause  to  him  solely.  The  sentence  binds  them  both  equally.  If 
the  person  against  whom  the  acdon  is  brought  be  evicted  or  troubled  .m  his 
possession  by  the  sentence  of  the  ju4ge,  he  nas  a  daim  upon  the  warrantor  for 
a  complete  mdemnificadon.  Sometimes  the  precise  sum  to  be  paid  by  way 
of  indemnity  is  fixed  and  a^eed  to  by  the  pardes  upon  the  making  of  the 
contract;  but  penal  obli^tions  of  diis  nature  arej^ready  discountenanced  by 
the  laws  of  France.  It  is  always  in  the  breast  of  the  ludge  to  moderate  or 
increase  them ;  but  they  cannot  be  increased  either  by  the  express  contract  of 
the  pardes,  or  the  equity  of  the  judge,  to  more  than  double  of  the  property 
evicted.  See  TraUi  des  Evictions  et  de  la  Garantie  FormdU,  far  iions. 
Berthelot,  2  vol.  oct.  Paris,  1781. 

The 
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is  called  to  rebut  or  repell.    [c]  BriUon  saith,  Garranier  en  un  [«1  Britton,  fol. 
sencesignifie  a  defetider  son  tenant  en  $a  seisin,  et  en  outer  sence  '^*  ^* 
signifie  que  si  U  ne  k  defende,  que  le  garrant  luy  soit  tenue  a 

eschangesy 

The  warranty  treated  of  by  Littleton  in  this  Chapter  is  evidently  of  feudal 
extractienf  being  derived  from  the  obligation  which  the  lord  was  under^  by 
that  system  of  polity,  to  defend  his  tenant's  title  to  the  land  against  all  claim- 
ants.   If  the  tenant  was  evicted,  the  lord  was  bound  to  make  him  a  recom- 
pense, by  giving  him  lands  of  equal  value  to  those  evicted  from  him.    The 
doctrine  and  practice  of  warranty,  in  the  early  aoes  of  the  feudal  law,  is  thus 
set  forth  in  the  book  of  the  Fiefs,  tit  25.   It  is  there  stated  that  a  varaal  held 
a  fief  from  the  lord,  and  being  disturbed  in  his  possession  of  it,  called  upon 
the  lord  to  defend  him.    The  lord  refused  to  appear  before  the  judge,  by 
which  the  vassal  lost  his  cause.    The  vassal  thereupon  demanded  a  recom- 
pense from  the  lord.    The  lord  said  in  answer  that  the  vassal  never  held  the 
fief,  nor  received  the  investiture  of  it  from  him.    The  vassal  replied,  that  he 
held  the  fief  from  the  lord,  and  had  been  invested  with  it  by  him ;  that  he  had 
called  upon  the  lord  to  defend  the  possession  on  the  trial,  and  that  the  lord 
did  not  then  deny  the  lands  being  neld  of  him.    All  this  the  vassal  proved 
by  proper  witnesses.    Upon  Uiis  case  it  was  held,  that  when  a  vassal  is  dis- 
turbed in  the  possession  of  his  fief,  if  he  calls  on  the  lord  to  defend  him,  and 
it  appears  on  the  trial  that  the  lord  invested  him  with  a  fief  that  did  not 
belong  to  him,  the  lord  is  bound  either  to  give  him  another  fief  of  equal  value, 
or  the  price  of  it  in  money;  and  that  he  is  bound  to  do  this  as  soon  as  it 
clearly  appears  that  the  vassal  will  be  evicted  of  the  fief:  but  that  if  the  lord 
denies  that  the  fief  is  held  of  him,  and  that  the  vassal,  or  anv  of  his  ancestors, 
were  invested  with  it  by  him,  and  the  vassal  proves  those  facts,  either  by  an 
instrument  properly  authenticated,  or  by  the  peers  of  the  court,  the  lord  must 
give  him  another  fief;  or  may  be  put  to  his  oath,  that  neither  the  vassal  nor 
any  of  his  ancestors  hdd  the  fief  from,  or  were  invested  with  it  by  him,  or  any 
of  his  ancestors.    If  the  lord  does  this,  he  is  to  be  acquitted.— Sir  Martio 
Wririit  seems  to  question  whether  the  lord's  obligation  to  protect  or  defend 
the  feudatory,  made  him  anciently  liable  unon  eviction  (without  any  fraud 
or  defect  in  nim)  to  compensate  the  loss  01  the  fief.    He  observes,  that  it 
can  hardly  be  imagined  that  while  feuds  were  precarious,  and  held  at  the  will 
of  the  lord,  or  indeed,  that  while  they  were  generously  given,  without  price 
or  stipulated  render,  the  lord  should  be  subject  to  such  a  loss;  especially  since 
it  is  likely  that  the  lord's  obligation  upon  eviction  rather  prevailed  upon  the 
reason  of  contracted  and  improper  reuds,  than  from  the  nature  of^  a  pure 
original  feud.    He  observes,  that  none  of  the  ancient  feudists  make  any  such 
distinction,  but  that  all  of  them  suppose  the  lord's  obligation  upon  eviction  to 
have  been  general ;  yet  he  asserts  tney  must  be  understood  to  speak  of  the 
times  in  which  Uiey  wrote,  when  improper  feuds  chiefly  prevailed.    See 
Introduc.  to  the  Law  of  Tenures,  pp.  38, 39, 40. — Upon  a  principle  similar  to 
that  upon  which  this  distinction  is  grounded,  it  seems  to  have  been  formerly 
made  a  question  by  the  writers  on  the  feudal  laws  of  the  German  and  Italian 
states,  wnether  investiture  alone,  without  any  express  promise  or  imdertakii^ 
on  the  part  of  the  lord,  entitled  die  tenant  to  claim  an  equivalent  from  the  lord, 
in  case  of  eviction.    Rosentall,  a  German  feudist  of  great  authority,  has  stated 
this  question,  and  the  authorities  upon  which  the  two  opposite  o{>mions  re- 
specting it  are  founded.   He  mentions  it  to  be  his  own  opinion,  that  investiture 
alone,  without  any  promise,  entitled  the  tenant  to  an  eqpvalent ;  and  he  says, 
that  the  greatest  part  cf  Uiose  who  mamtain  the  opposite  opinion,  admit  that 
the  lord,  though  ne  has  made  no  promise,  is  bound  to  give  an  equivalent,  if 
the  fief  were  originally  granted  for  services  done ;  or  otherwise,  in  the  w^  of 
remuneration.     See  Rosentall  Tractaius  et  Synopsis  totius  Juris  feudalis,  Coll. 

Allob. 
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r^]  Bract,  lib.  6*  euhanges^ddejbire  iongreealavaiilaunce.    [cQ  Broc^  nhb, 
ioL  380.  iirarrantixaTenikUaUudediqu£h9td^ 

[f ]  Fleta,  lib.  5.  qui  VMmrunUun  vocavU  in  sddnd  sua,    [e]  Fleta  saith,  JVarranH^ 
caji.  16  (A).       xare  nihU  aliud  est  quihn  pouideniem  vocasUem  drfendere  et  lur- 

qukkire  in  tud  ieisind  velpossessione  ereapeteniem,  Sfc.  et  tenens 

de  re  warranH  escamUum  habebit  ad  v3eniiam. 

Lib.  4.  fol.  81.        It  18  to  be  observed,  dial  there  be  two  kinde  of  warranties. 

Moke's  case.       that  ia  to  sav,  warrantia  espresea  et  tadta^  vulgarly  said  warraa- 

(F.N.B.  134.    tie  in  deed,  because  thejrjtie  expressed;  and  warranties  in  la^r^be- 

^^  cause  the  law  doth  tacitely  imply  them.    And  this  division  of 

warranties  that  LMeUm  here  speaketh  of,  he  intendeth  of  war- 


(A)  3Vf  rrfereiKtU  FUtmu  vttymctirmX.    Set  FkU,  Uh. 6.  cap,  S3. $  9. 


AUob.  1610.  vol.  1.  469,  470.— In  a  more  recent  publication,  euresdr  on 
the  subject  of  gratuitous  ficdSi,  it  b  held,  that  the  lonl  is  bound  to  clefend  the 
fief,  ana  to  give  the  tenant  an  equivalent,  if  it  is  evicted  from  him.  The 
author  states  the  objection  made  by  sir  Martin  Wright ;  and  b  answer  to  it 
observes,  that  the  feudal  contract  and  connection  between  the  lord  and  tenant 
is  such,  as  distinguishes  it  from  a  voluntary  donation,  and  necessarily  includes 
this  oUisation  upon  the  lord.  See  Pdri  SchuUzU  Dissertaiio  de  Feudo  Gratue 
in  JenuAen  Thesaurus  Juris  JeudattsyPnncofurti  ad  Maeoum,  torn.  3. 5^  567, 
568.  It  should  seem  that  with  us  anciently,  every  kind  of  homace,  when  received, 
but  not  before,  bound  the  lord  to  acquittal  and  warrantv;  that  is,  to  keep  the 
tenant  free  from  distress,  entry,  or  other  molestation,  for  services  due  to  the 
lords  paramount,  and  to  defend  hb  title  to  the  lands  against  all  others ;  bat 
that  in  subsequent  times,  the  imi^ied  acquittal  and  warranty  were  peculiar  to 
that  species  of  homage  which  is  known  by  the  appellation  of  homage  ancestrel. 
See  ant.  67.  b.  note  1.  105.  a.  note  1.  In  another  material  quality,  Uie  warranty 
annexed  to  homage  ancestrel  differed  from  express  warranty.  In  the  case  ck 
express  warranty  the  heir  was  chargeable  only  for  those  lands  which  he  had 
by  descent  from  the  ancestor  who  created  the  warranty.  But  in  the  case  of 
homage  ancestrel  the  tenant  was  not  driven  to  recover  in  value  only  those 
lands  which  the  lord  had  from  that  ancestor  who  created  the  warranty;  that 
would  be  impossible,  as  it  was  essential  to  homage  ancestrel,  that  the  seigniocy 
should  have  been  created  before  time  of  memory.  It  being  therefore  impossi- 
ble to  ascertain  which  lands  descended  from  the  ancestor  who  made  the  grant, 
the  law  charged  all  the  lands.  See  ant.  los.  b.  But  defence  and  recompense 
were  not  the  only  benefits  which  the  tenant  derived  from  the  lord's  warranty ; 
it  rebutted  or  repelled  the  lord  from  claiming  the  land  itself,  or  any  profit  or 
right  from  it,  but  those  which  under  the  feudal  contract  were  due  to  him  as 
lord,  accordii^  to  the  fundamental  maxim  of  the  doctrine  of  fiefs,  Homagium 
repetlU  perquisUum,  Such  appear  to  be  the  outlines  of  the  system  of  warranty 
in  the  early  ages  of  the  feudal  law.  The  practice  of  subinfeudation  necessarily 
occasioned  a  considerable  extension  of^  it.  It  was  totally  inhibited  by  the 
statute  made  in  the  1 8th  year  of  Edward  I.  commonly  called  the  statute  quia 
enmtores  ierrarum.  That  statute  had  a  particular  influence  both  on  the  practice 
and  the  doctrine  of  warranty.  The  »ee  idienation  of  property  which  it  au- 
thorized necessarily  put  an  end  to  the  homage  ancestrel,  and  consequently  to 
the  implied  warranty  annexed  to  it.  To  remedy  thb,  if  the  lord  ahened,  the 
tenants,  before  they  attorned  to  the  new  lord,  required  a  new  warranty  from 
him ;  if  the  tenant  aliened,  it  was  with  an  express  clause  of  warranty.  Hus 
gave  the  new  tenant  the  benefit  of  the  lord's  obligation  to  warrant  the  old 
tenant :  as  the  new  tenant  might  vouch  the  old  tenant,  and  he  in  hb  turn  might 
deraign  the  lord.  Thb  subject  will  be  pursued,  and  an  attempt  will  be  made 
to  investigate  and  explain  the  grounds  of  the  distinction  between  lineal  and 
collateral  warranty,  in  note  9.  373.  b.— [Note  315.] 
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ranties  in  deed.    And  of  warranties  in  law,  more  shaU  be  said  Vid.  Sect  733. 
hereafter  in  tliis  Chapter.      As  for  promises  or  contracts  (aBoll.Abr. 
annexed  to  chattdls  reaul  or  personally  they  are  not  intended  by  738.    Sid.  178. 
our  autlior  in  bis  said  division,  but  only  warranties  conceminir  T^:  ^^u 

^.»ijj«i..  '  *  o    Ant.  101.  D. 

ireehcMds  and  mhentances.  Po,t.  ^3]^  ,, 

1  Boll.  Rep. 

<*  Before  the  statute  of  Gloucester:*  This  statute  was  made  at  3»  «•  Cio.  Jac. 
a  parliament  holden  at  Glocester  in  the  sixth  yeare  of  the  reigne  386-  3Bulat.95. 
of  king  £.  1 ,  and  therefore  it  is  called  the  statute  of  Glocester.      Bn^^.  \^\ 

Owen,  ^. 

<*  Were  barres  to  the  same  heires  to  demand  any  landSf  ^c."  3  Mod.  1161. 

For  the  statute,  as  hath  beene  said,  being  made  in  6  £.  1,  was  S.C.SIiowcr,68.) 

before  the  statute  of  danis  conditionalibus,  which  was  enacted  y|^'^^  h.^ 

13  Edward  1,  when  all  states  of  inheritance  were  fee  simple,  yq^'ic  797,  &c. 

But  after  the  statute  of  13  Edward  1,  the  heire  in  tayle  is  not  (a  inBt.  993.) 

barred  bv  the  warrantie  of  his  ancestour,  unlesse  there  be  assets,  Bracton,  lib.  4, 

as  shall  be  said  hereafter  more  largely  in  this  Chapter.  7/^^r'b^k 

cap.  34.    7  E.  3.    Gmrr.  47. 

By  the  statute  of  Glocester  foure  things  are  enacted.  (8  Rep.  59,53.) 

First,  that  if  a  tenant  by  the  courtesie  alien  with  warrantie 

and  dieth,  that  this  shall  bee  no  barre  to  the  heire  in  a  writ  of 

tnordancaierj  without  assets  in  fee  simple;   and  if  lands  or 

tenements  descend  to  the  heire  Arom  the  father,  he  shall  be 

barred,  havinff  regard  to  the  value  thereof. 

[3^571  t^  Second]^,  Uiat  if  the  heire,  for  want  of  assets 
1^  J  at  that  time  descended,  doth  recover  the  lands  of  his 
'  *  mother  by  force  of thisact,  and  afterwards  assets  descend 
to  the  heire  from  the  father,  then  the  tenant  shall  recover 
against  the  heir^  the  inheritance  of  the  mother  by  a  writ  of 
false  judgement,  which  shall  issue  out  of  the  record,  to  re- 
summon him  that  ought  to  warrant,  as  it  haUi  beene  done  in  • 
other  cases,  where  the  heire  being  vouched  commeth  into  the 
court,  and  pleadeth  that  he  hath  nothing  by  discent. 

Thirdly,  that  the  issue  of  the  sonne  sl^l  recover  by  a  writ  of 
cosinc^e.  aid,  and  besaieL 

And  lastly,  that  the  heire  of  the  wife,  aflier  the  death  of  the. 
father  and  mother,  shall  not  bee  barred  of  his  action  to  demand 
the  heritage  of  the  mother  by  writ  of  entrie,  which  his  fiither 
aliened  in  the  time  of  his  mother,  whereof  no  fine  was  levied  in 
the  king's  court. 

Concerning  the  first,  there  be  two  points  in  law  to  be  observed.  (Ant  54.  b.) 

First,  albeit  the  statute*in  this  article  name  a  writ  of  mor^ 
dancester^  and  after  writs  of  cosnutge,  aiel^  and  besaid  [e];  yet  M  n  E.  s.  tit 
a  writ  of  right,  Bjormedouy  a  writ  (Gentry  ad  commsmem  iegem,  ^^-  ^3* 
and  all  other  like  actions,  are  within  the  purview  of  this  statute ;  ^f^^f^' 
for  those  actions  are  put  but  for  examples.  Ft  Com.  iio. 

7  Eb  3. 63*    Tempt  £.  1.    Garr.  87* 

Secondly,  iriiere  it  is  said  in  the  said  act  ^Ae  tenant  by  the  «7E.3'  8,9- 
courtesie.  iuien,  yet  his  rdease  with  warrantie  to  a  disstisor,  &c.  j4  E.  ^^|^-  6* 
is  within  the  purview  of  the  statute,  for  that  it  is  in  equall  mis-  ^'iH^ulu 
cfaiefe ;  and  it  that  evasion  might  tdce  place,  the  statate  should 
have  beene  made  in  vaine. 

If  tenant  by  the  courtesie  be  of  a  seigniorie,  and  the  tepancie 
escbeate  unto  him,  and  after  he  alieneth  with  warrantie,  this  shall 
not  binde  the  issue,  unlesse  assets  descend ;  for  it  is  inequaU  mis-  m  An.  oflr  37. 
chiefe.  But  notwithstanding  this  statute,  if  feme  tenant  in  dower  ^o'l^E.i.  , 

bad  "•''•8*'« 


365.  b.]  Of  Warrantie.     L.  3.  C.  IS.  Sect.  69T. 

had  aliened  in  fee  with  warrant  and  died,  the  warranty  had 
[o]  It  H.  7.  bound  the  heire  untill  the  statute  [o]^  of  ii  tf.  7,  since  our 
cap.  so.  author  wrote :  by  which  statute  the  heire  maj  enter,  notwith- 

(Poit  380.  a.      standing  sudi  wanantie. 

^**^/  But  note,  there  is  a  diversitie  betweene  a  warranty  on  the 

part  of  the  mother,  and  an  estoppell ;  for  an  estoppel  of  the 
part  of  the  mother  shall  not  binde  the  heire,  when  hoe  daimech 

18  S.  3. 9.         fi-oQi  t]|0  fiither :  as  if  lands  bee  etven  to  the  husband  and  wife, 

and  to  the  heires  of  the  husband,  the  husband  make  a  gift  in 
(Hob.  31.  taile,  and  dieth,  the  wife  recovereth  in  a  cia  m  utd  against  the 

8  lUp.  64.  a.)    donee,  supposing  that  she  had  fee  simple,  and  make  a  leoffiement 

and  dyeth,  die  cbnee  dyeth  without  issue,  the  issue  of  the  hus- 
band and  wife  bring  a  formedon  in  the  reverter  against  the 
feoffee ;  and  notwithstanding  that  he  was  heire  to  the  estoppell, 
and  the  mother  was  estopp^  yet  for  that  he  claimed  the  land 
as  heire  to  his  fiuher,  bee  was  not  estopped.    Note,  that  war- 
ranties are  &voured  in  law,  being  part  of  a  man's  assurance ; 
but  estoppels  are  odious. 
^*  ^  ^    ^^^      If  a  feme  heire  of  a  disseisor  infeoffisth  me  with  warrantie,  and 
(«  aDOLbr!^  marrieth  with  the  disseisee,  if  after  the  disseisee  hnagapnEcipe 
y-^e,  against  me,  I  shall  rebut  him,  in  respect  of  the  warrantie  of  his 

8Rcp.53.b.     Wife,  and  yet  he  demandeth  Uielana  in  another  right.    Andso 
Ant.  3ft<^«-       if  the  husbandand  wife  demand  theririit  of  the  wife,  a  warrantie 
Dkl  &  stud,    ^f  ^^  collaterall  ancestor  of  the  huAand  shall  barre. 
iLeo.  961.)  I^  ^  woman  had  beene  tenant  for  life,  the  remainder  or  rever- 

sion to  her  next  heire,  and  the  woman  had  aliened  in  fee  and 
died,  this  warrantie  had  barred  her  heire  in  remainder  or  rever- 
II H.7.cap.9o.  sion ;  but  this  is  partly  holpen  by  the  said  act  of  11  Jf.  7,  viz. 
Vid.  Sect  595.  where  the  woman  hath  any  estate  for  life  of  the  inheritance  or 
See  thitiutnte  purchase  of  her  husband,  or  given  to  her  by  any  of  the  anoes- 
*^^VewuDdcd*  *^"*  ^^  *®  husband,  or  by  any  other  person  seised  to  the  use 
Lib-^foLiTO.'  ^^  b^f  husband,  or  of  anjr  of  his  ancestors,  there  her  alienation, 
ID  sir  Antfaooy    release,  or  confirmation  with  warrantie,  shidl  not  binde  the  heire. 

Ifildnaye't 

caM.    3&4Fh.&Mar.  IMer,  146.    Ilb.3.fol.  59,60,61,69.    Liocobie Coll. case. 

PL  Com.  foL  56.     90  Elia.  IXer,  369.     Doct  &  Student,  55.     8  Elis.  Dier,  948. 

19  Elia.  Diar,  354.    91  Elis.  iMd.  ^.    lib,  3.  fi>L  50, 6>f  "ir  George  Browne't  case. 
lib.  6.  foL  79.    HtaLcaae.    97 11.8.  93. 

To  the  authorities  quoted  in  the  maigent,  which  may  serve  as 
commentaries  upon  the  said  statute,  I  will  only  adde  two  cases. 
rf]  Mich.  13    The  one  was  [j]  A  man  seised  of  lands  in  fee  levied  a  fine  to 
1    'fil^W^fo'   ^e  ^>^  <^  himseUe  for  life,  and  after  to  the  use  of  his  wife,  and 
ejectione  firms    ^^  ^^  heures  males  of  her  body  by  hhn  be^tten  for  her  join- 
In  Commnni       ture,  and  had  issue  male,  and  after  he  and  his  wife  levied  a  fine, 
Banco.  Linoobi.  and  sufBered  a  common  recovery,  the  husband  and  m£e  died,  and 
the  issue  male  entred  by  force  of  die  said  statute  of  11  i/.  7. 
And  it  was  holden  by  the  justices  of  assise  (the  case  comming 
downe  tobetriedbynsnpttif^,  that  the  entn"  of  the  issue  male 
was  lawfull  (A) :  and  yet  this  case  is  out  of  the  letter  of  the 
stBtute;  for  she  neither  levied  the  fine,  Ac  being  sole,  or  with 
any  other  after-taken  husband,  but  is  by  herselfe  with  her  hus- 
band that  made  the  jdynture.     Sed  qui  kant  in  liter d  herd  in 
coriice ;  and  thi^  case  bemg  in  the  same  mischiefe,  is  therc^we 
withm  the  remedy  of  the  statute,  by  tke  Intendment  of  the 
midcers  of  the  same,  to  avoid  die  disherison  of  heii^  who  were 

provided 

(A)1Vf<ldwn<fuifi0»i0afawr.ftiltd6yU<eaiC0f£^ 
See  aim  Whaiay  7.  Kemp,  cited  9  Vet.  $tn,  358. 
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provided  for  by  the  said  joynture»  and  especially  by  the  husband 
himselfe  that  made  the  joynture,  whicn  (as  it  was  said)  is  a 

stronger  case  than  the  example  set  downe  in  the  statute. 
[36671  TheUherwaSyTg]  A  man  is  seised  of  t^- lands  in  the  [^IPftscb. 
|_  ^  J  right  of  his  witCy  and  they  two  levie  a  fine,  and  the  17  ^^ 

conusee  grant  and  rendereth  the  land  to  the  husband  (^  ^^'^'^ 
and  wife  in  speciall  tayle,  the  remainder  to  the  right  heires  of  Via'^    p^t 
the  wife,  they  have  'issue,  the  husband  dyeth,  the  wife*  takedi  369.8. 381.  a. 
another  husband,  and  they  two  levie  a  fine  in  fee,  and  the  issue  Sid.  34. 
entereth,  this  is  directly  within  the  letter  of  the  statute,  and  yet  ^^*  ^<>5*  a. 
it  is  out  of  the  meaning ;  because  the  state  of  the  land  moved  jj^\'^'^' 
from  the  wife,  so  as  it  was  the  purchase  of  the  husband  in  letter,  cro,  £ii^  ^p^^' 
and  not  in  meaning.   But  where  the  woman  is  tenant  for  life,  by  9  Cro.  475. 
the  sift  or  conveyance  of  any  other,  her  alienation  with  war-  Ben.  40. 
rantie  shall  binde  the  heire  at  this  day.   So  if  a  man  bee  tenant  ^f^  ^''    . 
Ibr  life  (otherwise  than  as  tenant  by  the  courtesie)  and  alien  in  aeV^  p^i^^^V. 
fee  with  warrantie,  and  dieth,  this  shall  at  this  day  binde  the  heire  3a.  a  1 6.    Cn>. 
that  hath  the  reversion  or  remainder  by  the  common  law  not  Car.s44.  pi.464. 
faolpen  by  any  statute.    But  all  this  b  to  be  understood,  unlesse  ^°^  Banco* 
the  heire  that  hath  the  reversion  or  remamder  dodi  avoid  the  ^^hVm^fe 
estate  so  aliened  in  the  life  of  the  ancestour ;  for  then  the  estate  heard  andl'^ 
beinff  avoided,  the  warrantie  being  annexed  unto  the  estate,  is  obserred. 
avoiaed  also ;  whereof  more  shall  be  said  in  this  Chapter  in  his  (>  Boll.  Abr. 
proper  place.    And  therefore  it  is  necessary  for  the  heire  in  i^  ^^^'  93-) 
auch  cases  to  make  an  entry  as  scone  as  he  haUi  notice  or  /^  itep!  66. 
probable  suspicion  of  such  an  alienation.  Post  367.  b. 

388.  b.    10  Rep.  95.) 

As  to  the  second  clause  of  the  statute  of  GloucesteTf  there  are 
two  points  of  law  to  be  observed. 

First,  that  by  the  expresse  purview  .of  the  statute,  if  assets  doe  pi.  com.  Ful- 
after  discend  trom  the  father,  then  the  tenant  shall  have  recovery  menione's  case, 
or  restitution  of  the  lands  of  the  mother.    But  in  Siformedon,  if  >;<>- «  f  1 
at  the  time  of  the  warrantie  pleaded  no  assets  be  discended,  §   '>,c^^ 
whereby  the  demandant  recovereth,  if  after  assets  discend,  there    ^™ '  ^ 
the  tenant  shall  have  a  scire  facias  for  the  assets,  and  not  for  the 
land  intailed.    And  the  reason  hereof  is,  that  if  in  this  case  the 
tenant  shouldbe  restored  to  the  land  intailed,  then  if  the  issue  in 
taile  aliened  the  assets,  his  issue  should  recover  in  ajbrmedon ; 
and  therefore  thie  sages  of  the  law,  to  prevent  future  occasions 
of  suits,  resdved  the  said  diversitie  in  the  cases  abovesaid,  upon 
consideration  and  construction  of  the  statute  of  Gloucester,  and 
of  the  statute  dg  doms  conditionaUbus*  ' 

Secondly,  it  is  to  bee  observed,  that  after  assets  discended,  the 
recoverie  shall  bee  by  writ  of  judgement,  whidi  diall  issue  out  of 
the  rolle  of  the  justices,  &c.    And  here  two  things  are  to  be 


^ Mary 

be  mundedT  for  explanation  whereof  it  is  ^!£i>bato') 

If  the  tenant  will  have  benefit  of  the  statute  he  must  plead  die  (aCro.  15.  Ant. 
warrantie,  and  acknowledse  the  tide  of  the  demandant,  and  33.a.8«6«a.) 
piBY  that  the  adhmtage  ofthe  statute  may  bee  saved  unto  him, 
ana  then  if  after  assets  discend,  the  tenant  upon  this'record  shall 
have  a  seirejadas:  and  if  assets  discend  but  for  part,  he  shall 
have  a  scire  Jacias  for  so  much.  But  if  th6  tenant  plead  the 
warrantie,  and  plead  further  that  assets  discended,  &c  and  the 

demandant 
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daonandant  takedi  i«iie  tliit  aneto  discended  not,  &c  wliidk 
iMiie  is  found  for  the  demaodaiit,  wfaereapon  herecovereth,  the 
tenant,  attieit  anets  doe  after  diicend,  flnall  never  have  a  Mcire 
^/&dM  opon  the  Mid  judgement ;  for  that  bj  hit  fidae^ 
lost  die  benefit  of  the  tttdstatate. 

Toudun^  die  third,  sufficient  hath  beene  spoken  before.  For 

the  last,  it  IS  to  be  observed,  that  if  the  hurimnd  be  seised  of 

lands  in  the  ri{^  ofhis  wii^  andmakediafeoifementinfeewitfa 

8  E.s.tit.  warrantie,  the  wife  diedi,  and  the  husband  dieth,  this  warrantie 

Gtf.  Si.  aliall  not  binde  the  heire  of  the  wife  without  assets,  albeit  the 

i8  E.  3. 6>-       husband  be  not  tenant  by  the  curtesie.    But  of  this  you  diaO 

reade  more  hereafter. 
VideSect7i5*       In  the  meane  time  know  tlus,diat  the  learning  of  warranties  is 

one  of  the  most  curious  and  cunning  learnings  of  the  law,  and 
of  great  use  and  consequence  (i). 

itRolLAbr.774.      **  To  demand  any  lands  or  tenetnewur    A  warrande  may  not 
lob.  14.  t&       only  be  annexed  to  firediolds,  or  inheritances  corporeaH,  which 
sSsond.  163.)    paase  by  livery,  as  houses  and  lands,  but  also  to  freeholds  or  in- 

neritances  incorporeall,  which  lye  in  grant,  as  advowsons;  and 

to  rents,  commons,  estovers,  and  the  like,  wludi  issue  out  of 

lands  or  tenements.    And  not  ondy  to  inheritance  m  este,  but 

also  to  rents,  commons,  estovers,  ftc.  newly  created.    As  a  man 

(some  sa^)  may  grant  a  rent,  &C.  out  of  land  for  life,  in  tayle,  or 

s  H.  4- 13*.        in  fee  with  warrantie;  for  although  diere  can  be  no  dde  pie- 

|oH.8.DL4i.  cedent  to  the  rent,  yet  there  may  1^  a  dUeprecedent  to  the  land, 

Ad!!!2mMit,  outof  which  it  issueth  before  the  grantor  the  rent,  which  rent 

lO.   3s  E.  I.      ™*y  '^^  avoided  by  the  recovery  of  the  land ;  in  which  case 

VoBcfaer*  194.     the  grantee  may  helpe  himselfe  by  a  warrantia  carta^  VE^aa  the 

30  E.  I.  espraall  matter.    And  so  a  warrantie  in  law  may  extend  to  a 

'^^'^9^  1^     rent,  &c.  newly  created;  and  therefore  if  a  rent  newly  crested 

?^&4. o.         ^ granted  in  exchange  for^an acre  cX  land,  this  exchange  Is 

so  Am.  13.        good,  and  every  exchiuige  implyeth  a  warrantie  in  law.    And  so 

^.  N.  B.  i34«    arent  neiHy  created  may  be  granted  for  oweltie  of  partition. 

AiitefiO.I>. 

101.  b.  306.  Bots.    Post  389.1.) 

Vide  Sect  741.  t^  A  man  seised  of  a  rent  secke  issiung  out  of  the  r366n 

45  £.  3.  manner  of  Dtie^  taketh  a  wife,  die  husband  releaseth  I    i^  J 

^^^^^,1^  to  the  terre-tenant,  and  warrantethimARentojsrieduia, 

?8 ILafsA*  '^^  dieth,  the  wife  bringeth  a  writ  of  dower  of  the  rent,  the 

30  E.  3. 30.  terre-tenant  shall  vouche,  for  that  albeit  the  release  enured  by 

SI  H.  7. 9.  way  of  exdnguishment,  yet  the  warrantie  extended  to  it ;  and 

3  ^*7«4>  by  warranting  of  the  hmd,  all  rents,  ftc  issuing  out  of  die  land, 

^o£^4^o!  b.  ™^  ^^  sus{Minded  or  discharged  at  the  time  of  the  warrantie 

SI  £.  4.  s6.  created,  are  warranted  also- 

14  H.  8.    30iL8.    I>ier,4S.    (s  RoiL  Abr.  744.) 

Sect. 


(i)Upon  the  alterations,  made  by  the  statute  law  in  die  doctrine  of  warranty, 
see  notes  i  and  s.  373.  b. 
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Tf/^ARRANTIE  that  commences  by  disseisin  is  in  this  manner :  as 
where  there  is  father  and  son,  and  the  sonne  purchaseth  land,  Sfc. 
and  letteth  the  same  land  to  his  father  for  terme  ofyeares,  and  the  father 
by  his  deed  thereof  infeoffeth  another  in  fee j  and  btmes  him  and  his  heires 
to  warrantie,  and  the  father  dies,  whereby  the  warrantie  descendeth  to  the 
son,  this  warrantie  shall  not  barre  the  sonne  ;for  notwithstanding  this  war- 
rantie  the  sonm  may  well  enter  into  the  laridy  or  have  an  assise  against  the 
alienee  if  he  will,  because  the  warrantie  commenced  by  disseisin :  for  when 
the  father  which  had  but  an  estate  for  terme  ofyeares,  made  a  feqffement 
in  fee,  this  was  a  disseisin  to  the  sonne  of  the  freehold  which  then  was  in 
the  sonne.  In  the  same  manner  it  is,  if  the  sonne  letteth  to  thefatlier  the 
land  to  hold  at  will,  and  after  the  father  make  afeoffement  with  warrantie, 
8fc.  And  as  it  is  said  of  the  fat  her,  so  it  may  be  said  of  every  other  an^ 
cester,  l^c.  In  the  same  manner  is  it,  if  tenant  by  elegit,  tenant  by  statute 
merchant,  or  tenant  by  statute  staple,  make  a  feoffment  in  fee  with  warranty, 
f  this  shal  not  bar  the  heire  which  ought  to  have  the  land,  because  such 
warranties  commence  by  disseisin, 

J^ARRANTIE,  that  commences  by  disseisin,  S^c"    (i)  It  (I>oct.  U  Stud. 

ig  called  a  warranty  that  commenceth  by  disseisin,  because  ^^^  ^  ^*) 
regularly  the  conveyance  whereunto  the  warranty  is  annexed 
doth  worke  a  disseisin. 

In  this  Section  Littleton  putteth  fiye  examples  of  a  warrantie 
commencing  by  disseisin,  viz.  of  a  feoflfement  made  with  warranty 
by  tenant  for  yeares,  by  tenant  at  will,  by  tenant  by  elegit,  by  7  R  3.  ^i. 
tenant  by  statute  merchant,  and  by  tenant  by  statute  staple :  all  43  £-  3- 17* 
these  and  the  other  examples  that  Littleton  putteth  of  this  kinde  ^1"^^^^ 
of  warranties  in  the  succeeding  Sections,  have  foure  qualities.     ,^ iLtTisZ*  * 

1  RoU.  Abr.  603-    3  Bep.  37.) 

First,  that  the  disseisin  is  done  immediately  to  tlie  heire  that     . 
is  to  be  bound ;  and  yet  if  the  father  bee  tenant  for  life,  the  ^^^^^f  ^* 

•*  caae.    (Cro.  Car,  483.    3  Roll.  Abr.  741.) 

remainder 
t  Sfc  added  in  L.  and  M.  and  Roh. 


(1)  As  to  xoarranties  commencing  by  disseisin : — Lord  chief  baron  Gilbert 
divides  warranties  into  two  sorts ;  first,  those  commencing  by  disseisin  or 
wrong ;  and  secondly,  binding  warranties.  The  first  are  wnere  the  ancestor 
that  makes  the  warranty  is  partner  to  the  wrong ;  and  such  warranties  are  not 
obliging,  because  it  cannot  oe  presumed  that  one  who  is  so  unjust  as  to  do 
wrong,  will  be  so  just  as  to  leave  a  recompense  to  his  heir ;  wherefore  such 
contracts  are  wholly  rejected  as  collusiy6,  and  founded  on  no  consideration. 
In  the  Ancien  Couttanier  de  Normandie,  ch.  96.  it  is  said,  that  in  a  writ  oinou" 
telle  disseisine  there  is  no  vouching  to  warranty ;  because  it  is  not  to  be  suffered 
that  any  one  should  retain  the  possession  of  another,  either  by  himself,  or  by 
the  means  of  another,  or  that  he  should  disturb  it  by  his  foolish  hardihood ; 
and  whoever  does  so  ought  to  restore  it. — [Note  316.] 

Vol.  II.  X  X 
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icmsinder  to  die  fODiie  m  lee,  die  firtlier  bf  eovioe  nd 

nakcdi  a  lease  for  jcaretp  to  die  end  dnt  die  levee  dnD 

a&oftnent  lofiBe.  f<^  yf»ffm  fW"  ^i>f  ■  Aai  hpU— *  ^rkii  wi 

tie»  and  all  k  eieeuted  aooordio^,  the  frtiier  djcth,  tiiis 

warrantie  ihell  pot biodey  albeit  tfaediw  Wn  art  not  done  Iwmm 

diateljtotbeionne;  forthefipofanentofdieleMeebailif  iiin 

3iE3.tk.        to  die  ftther,  who  kvartieept  a'imimu.    So  k  b  if  one  brother 

0.raitie.<S.     make  a  gift  bt^e  to  anodier,  and  die  ondediwtte  die  donee, 

UBep.6o.  a.)   ^^  infeofiedi  anodier  widi  wanande,  die  uade  died^  and  dM 

(s  BoO.  Abr.      ^^vnmtie  dfiowidfth  OfKNi  the  donor,  and  then  the 


^;  yy^y"      donee  dyedi  widioot  »^  kne,  albeit  die  rt'ifirin  wa»  [3677] 
Aatat.a.60.«.  done  to  tbedoneeandiiottodiedonor,  jet  die  war-  [_  n^  j 
t7t.a.i79-«-     nuitiefhalluotbindebini.Thefittlier,tlieionDe,anda 
F.  N.  B.  149.C.  ihirdperM»arejoyiitenanttin&e,the£ulieriiiaketfaafeofo 

in  (See  of  die  whole  widi  warrantiey  and  dieth,  the  aonne  dieth, 
thotfairdperfondiallnot  only  avc^d  the  feolfonent  for  his  owne 
party  but  alio  for  the  part  of  the  sonne;  and  he  diall  take  ad- 
vantage that  the  warrantie  commenced  by  diiaeisin^  though  die 
ditseif  in  was  done  to  another. 
(Cn,  Car.  483.)      The  second  qoalitie  appearing  in  LMeton*%  examples  is,  that 

the  warrantie  and  diiseism  are  nani/ «f  sfmety  both  at  one  and  die 
jidH.8.  IS.  same  time,  fyl  And  yet  if  a  man  oonunit  a  disseisin  of  intent  to 
b.5.ibL7a.b.  makealoofoentinuewidi  warrantie,  albeit  he  make  the  feoff- 
Fltsh.  cMe.  ment  many  jeares  after  die  disseisin,  notwithstanding  because 
^xKatni '  **  ^  warrantie  was  done  to  that  intent  and  purj^ose,  the  law  shall 
PMLate?^  adjodi^  upon  the  whole  matter,  and  by  die  intent  couple  tl^ 
371.  A.  dissdsm  and  the  warrantie  together, 

9  Rep.  81.  a.    Aiit3i4.b.      5  Bcp.  78.) 

^  The  third  oualitie  is,  that  the  warrantie  that  commencedi  by 
disseisin  by  sll  these  examples  (if  it  should  binde)  should  binde^ 
as  a  ooUaterall  warrantie,  and  therefore  commencing  by  disseisii^ 
shall  not  bmde  at  alL 


^ 


(t  Lcoik  304,  '<  Shall  nd  bar  the  heire^  tfcJ*    For  by  the  audioritie  of  ottr" 

S^fr-  Cfo.  Car.  author  himselfe,  alessee  foryeares  may  make  a  feoffment,  andby 

VkkSectOii.  h>*  (^^nent  a  fee  simple  diall  passe ;  so  as  albeit  as  to  the  lessor 

6^.  Bract,  fol.  >t  worketh  by  disseisin,  yet  betweene  the  parties  the  warrantie 

siO.  SS3,  •14.  annexed  to  such  estate  standeth  ffood ;  upon  which  the  feofee 

^^^•4;  op*  may  vouch  the  feoffor  "or  his  heires,  as  .by  fcrceof  a  lineall 

elpii^^r'  '^*'^™*^«*    -A^nd  therefore  if  a  lessee  for  ySktea,  or  tenant  br 

60  E.  3. 19.  b!  ^^g^y  4^*  ^^  8  disseisor  incontinent  make  a  feoffment  in  fee  with 

8  H.  7. 5.  warrantie,  if  the  feoffee  be  impleaded,  bee  shall  vouch  the  feoffor, 

7  £.  3. 11.  and  after  him  his  heire  also;  because  this  is  a  covenant  reall, 

'^  ^^t  r^^'  which  binde  him  and  his  heires  to  recompence  in  value,  if  they 

^."  18  Kx!*  ^^^^  assets  by  discent  to  recompence ;  for  there  is  a  feoffment 

Iwoe,  36.  defactOf  and  afeoffinent  cfei'iirc*  [*]and  a  feoffionent  d^^/^o 

4  S.  s.  Bride  made  by  them  that  have  such  interest  or  possession  as  is  albre* 

700.  10  £.  a.  aaid,  is  good  betweene  the  parties,  and  against  aU  men  but  only 

^£^*  against  him  that  hath  right.    And  ther^ore  if  the  lord  be  gar- 

17  £.  3. 41 .  dieine  of  die  laad^  or  if  we  tenant  maketh  a  lease  to  the  lora  for 

43  K.  3.  Dim  5.  yearts,  or  if  the  lord  he  tenant  by  statute  merchant,  or  stsnle^^ 

3  fi.  4. 17.  or  bv  deg^  of  the  tenancies  and  make  a  feolfinent  in  fiee,  nee, 

'^  f '  ^  '3'  hereby  doth  extinguish  his  seigniorie,  although  having  ragiird  to 

V.V.VL.  tliele«)riti«a4i«ei«n. 

lib.  3.  fol.  78.  iu  Fmnor's  case.  [*]  Tenpt  £.  1.  Counteniiea  de  Voochfr,  is6. 
60B.  3.  ibidem.  IS4.  Vide  W.  1.  cap.  48.  ia  tlia  second  part  of  the  Institutes. 
(10  Rep.  95.      a  RoJi.  Abr.  74a) 

The 


L.  3.  C.  IS.  Sect.  699, 700.  Of  Warrantie.  [367.  a.  367.  b, 

Hie  fourth  qualitie  ia  a  disieiiiQ;  but  that  is  put  for  an 
example ;  and  the  rather,  for  that  it  is  most  usuall  and  frequent: 
but  a  warrantie  that  conunenceth  by  abatement  or  intrusion 
(that  is,  when  the  abatement  or  intrusion  is  made  of  intent  to 
make  a  feo£Snent  in  fee  with  warrantie),  diall  not  bmde  the 
ri^ht^  heire,  no  more  than  a  warranty  that  commenceth  by 
disseisin,  because  all  doe  commence  by  wrong.  And  so  it  is 
if  the  tenant  dieth  without  heire,  and  an  ancestor  of  the  lord 
enter  before  the  entrte  of  the  lord,  and  make  a  feoffment  in 
fee  with  warrantie,  and  dieth,  this  warrantie  shall  not  binde  the 
lord,  because  it  commenceth  by  wrong,  being  in  nature  of  an 
abatement.    Et  sic  de  HndUbus  (i). 


Sect.  699. 

3j4LSO^  if  a  gardeine  in  chivalrie,  or  gardeine  in  socage, 
make  ^^  a  feoffment  in  fee,  or  in  fee  taue,  or  for  Ufe,  with 
warrantie,  S^c.  such  warranties  are  not  barres  to  the  heyres  to 
whom  the  lands  shall  bee  discended,  became  thei/  commence  by 
disseisin. 

UERE  lAttleton  addeth  the  case  of  gardeine  in  chivalrie,  i6£.3.0ar.2o. 

and  gardeine  in  socage,  and  gardeine  because  nurture  is  ^  ASf-  ^* 
also  in  the  same  case.  ^^?lt?'3'  ^ 

and  the  books 
abovetaid.    Vide  Sect.  6^8.    (3  Rep.  37.) 


Sect.  700. 

yt  LSOf  if  father  and  sonne  purchase  certaine  lands  or  tenements,  to 
liave  and  to  hold  to  them  joynily,  S^c.  and  after  the  father  alien 
the  whole  to  another  (et  puis  le  pier  alien  *  Tentier  a  un  auter),  and 
binde  him  and  his  heires  to  toarrantie,  S^c.  and  after  the  father  dieth,  this 
warrantie  shall  not  barre  the  s(mne  of  the  moitie  that  belongs  to  him  of  the 
said  lands  or  tenements,  because  as  to  that  moitie  which  belongs  to  the 
Sonne,  the  warrantie  commences  by  disseisin,  S^c. 

«  TO 

*  rentier— I'entierte,  L.  and  M.  and  Roh. 

(1)  The  editor,  in  note  1,  to  page  330.  b.  has  (he  fean  too  prolixly) 
attempted  to  explain  the  difference  between  actual  disseisin  and  disseisin  by 
election,  and  to  prove  that  the  disseisin  produced  by  a  feoffment,  however 
slender  or  tortious  the  estate  of  the  feo0br  may  be,  is  an  actual  disseisin.  It 
is  submitted  to  the  reader,  that  what  he  has  said  on  that  subject  is  confirmed 
by  what  Littleton  says  in  this  Section,  and  lord  Coke's  commentary  upon  it. 
Tbid  discussion,  in  the  note  above  referred  to,  of  die  operation  of  a  feomnent, 
and  the  discussion  in  note  1,  p.  371.  b.  of  the  operation  of  conveyances  deriving 
their  effect  from  the  statute  of  uses,  will,  perhaps,  assist  the  reader  in  form- 
ing accurate  notions  of  the  difference  in  the  operations  and  effect  of  feoff- 
ments, fines,  common  recoveries,  bargains  ana  sales,  releases  and  wills.-^ 
[Note  317.) 

X  X  2 


367b.368.a.]       Of  Warrantie.    L.  3.  C.  13.  Sect  701. 

13  Aflt,  8.  ^  rpo  haoe  and  to  kold  to  them  joymdw,  4^.*    Tliis  k  to  bee 

mH^.Ik^'  veratothefatfaaraoddieioiiiie,  andtbehansortheMn^ 
•  H.  7/^  n^  the  father  makeUi  a  feoffinent  m  fise  widi  ■aiiaulie,  if  die 

(S  Ilq>'  79  )       toone  entreCh  in  the  life  of  the  father,  and  the  feoCw  n  enter, 

the  father  dieth,  die  tonne  diall  hare  an  mmat  of  the  whole ; 
andso  is  thebooke  of  33  ff.  6.  tobeunderrtood.  Bnt  if  the 
•onoe  bad  not  entxed  in  the  life  of  the  fitfher,  then  lor  the 
father's  moitie  it  had  beene  a  barre  to  the  sonne,  for  dmt 
(Port.  393  a.)     dicrdn  he  had  an  estate  for  life ;  and  therefore  die  waiiamic 

as  to  that  moitie  had  beene  collaterall  to  the  sonne,  and  bj 
(1  R«p.  66.)       disseisb  for  the  Sonne's  moitie ;  and  so  a  warrantie  defeated  in 

part,  and  stand  good  in  part.     And  thb  appearedi  bj  die 

example  that  UiUdan  hath  pot.    But  if  the  purchase  bad 

beene  to  the  fiither  and  sonne,  and  to  the  heires  of  the  firther, 

(7.  V.B.I99.B.)  dien  the  entrie  of  the  sonne  in  the  life  of  the  Cither,  as  to  the 

aroydance  of  the  warrantie,  had  not  availed  him,  becanse  his 
father  lawfully  conveyed  away  his  moitie  (i). 
Tcmiit  E.  1.  If  a  man  of  full  age  and  an  infant  make  a  feoffinent  in  fee 

^*^' ^'  with  warrande,  this  warrantie  is  not  void  in  part,  and  good  in 
JSui  Lradon't  P^^  »  ^^^  '^  ^  g9^  ^or  the  whole  against  the  man  of  full  age, 
caM,  14H.6.  vid  voyd  against  the  infant:  for  albeit  the  feoffinent  of  an 
^8  Rep.  49.         infant  passing  by  lirerie  of  seisin  be  voydable,  yet  his  warrantie, 

Plowd.  66.  k.      which  taketh  effect  only  by  deed,  is  meerely  Toyd. 
^  Rep.  119)  J    J  ^  J      J 


t^  Sect  701.  p^^] 

A  LSO,  if  A.  of  B.  bee  seised  of  a  mese^  and  F.  of  G.  that  no  risit 
hath  to  enter  into  the  same  mese,  claiming  the  said  mese^  to  hold  to  mm 
4ind  to  his  heires,  entreth  into  the  sayd  mese,  but  the  same  A.  of  B.  is  then 
continually  abiding  in  the  same  mease:  in  this  case  the  possession  of  the 
freehold  shall  bee  alwayes  adjured  in  A.  of  B.  and  not  in  F.  of  G. 
because  in  tuck  case  where  two  bee  in  one  house,  or  other  taiements,  and 
the  one  claimeth  by  one  title,  and  the  other  by  another  title,  the  law  shal 
'  adjudge  him  in  possession  that  hath  right  to  liave  thepossession  of  the  same 
tenements.  But  if  in  the  case  aforesayd,  the  sayd  F.  of  G.  make  a  feoff- 
ment to  certaifie  barrettors  and  extortioners  in  the  countrie,  to  have  masn^ 

tenance 


ri)  It  is  greatly  to  be  regretted,  that  sir  Edward  Coke  has  not  expressed 
JAnsdf  more  fuUy  on  the  subject  hinted  at  by  him  in  this  note,  the  defeatrag 
of  the  warr&al^  oy  the  heir's  entry  or  claim  m  the  ancestor's  life-thne.  It  is 
thus  mentioned  by  lord  chief-baron  Gilbert,  Ten.  1 35.  The  heir  was  pre- 
sumed to  receire  a  recompense,  and  therefore  was  barred  if  he  did  not  claim 
during  the  life  of  his  ancestor ;  -and  this  was  the  more  reasonable,  because 
such  recompenses  were  andendy  in  lands,  which  did  of  right  descend  to  the 
Jieir  \  and  ir  the  ancestor  did  alien  them,  die  heir  must  claim  his  own  during 
the  life  of  his  aiicastar,  odierwise  he  could  never  claim  it,  inasmuch  as  this 
was  the  whole  time  of  limitation  for  the  heir  to  challenge  his  own  in  this  case ; 
and  if  hie  slipped  that  time,  he  was  barred  for  ever,  inasmuch  as  diere  might  be 
secret  conveyances  to  alien  the  recompense  for  the  benefit  of  the  heir,  which 
might  turn  to  die  prejudice  of  the  purchaser.— [Note  318.] 


L.  3.  C.  13.  Sect  701.     Of  Warrantie.       [368.  a.  368.  Ik 

tenancefrom  themoftlie  si^d  house,  by  a  deed  of  feoffment  with  warraniie, 
by  force  whereof  the  said  A.  of  B.  dare  not  abide  in  the  house,  but  goeth 
out  of  t/ie  same  (per  force  de  quel  le  dit  A,  de  B.  ne  osast  pas  demurrer 
en  le  mease,  mes  *  alast  hors  de  le  mease^  this  warrafttie  commenceth  bt/ 
disseisin,  because  such  feoffment  was  the  cause  that  the  sayd  A.  of  fi. 
relinquished  the  possession  of  the  same  house  f. 

**  TM7HERE  two  bee  in  one  house,  S^c.  and  the  one  daimeth  by  (Ant  194.  ^ 

one  tiiie,  and  the  other  by  another  tUle,  Sec"  For  the  rule  ^/»:  "^^  ■5^*'^ 
:-    TV.    --  ^  •        fj^  •/  Abr.  001,00a. 

IS,  Uuo  nonpossunt  tn  solido  unam  rempossidere.  Plowd.  333.  h.y 

19  H.  6.  fuJ.  a8.  b.  per  Newton.    (Siderf. 385.  a.    Ant.  180.  b.  t8i.  a.) 

^  These  words  of  our  author  be  significant  and  m^teriall:  [h]  [k]  17  E.  3.  60* 
for  if  a  man  hath  issue  two  daughters^  bastard  eigne  and  mulier  1 1  Ass.  p.  33. 
puisne,  and  die  seised,  and  they  both  enter  generally,  the  sole  1^*^*  ^'  j^ 
possession  shall  not  be  adjudged  only  in  the  mulier,  because  they  Hob.'iao!' 
both  ciaime  by  one  and  the  same  title ;  and  not  one  by  one  title.  Ant.  189. 344. 
and  the  other  by  another  title,  as  our  author  here  saith.  10  Rep.  Lam- 

[i]  If  the  tenaunt  in  an  assise  of  an  house  desire  the  plaintiffe  V^^'*  case.) 
to  dme  with  him  in  the  house,  which  the  plaintiffe  doth  accord-   [>]  PI-  Com.  91. 
ingly,  and  so  they  bee  both  in  the  house ;  and  in  truth  one  pre-  Jj*  ^*'T!^' 
tendeth  one  title,  and  the  other  another  title ;  yet  the  law  in  this  J^^        ' 
case'  shall  not  adjudge  the  possession  in  him  that  right  hath ;  cAnt.  345.  b. 
because  our  author  here  saith,  hee  claimed  not  his  ri^it,  and  it  Plowd.  93.  a.  b.) 
should  be  to  his  prejudice  if  the  law  should  adjudge  him  posses- 
sion ;  and  a  trespasser  hee  cannot  bee,  because  hee  was  mvited 
by  the  tenant  in  the  assise. 

**  BarrettorsJ'  A,  barretter  is  a  common  moover  and  exciter,  See  the  Indite- 
or  maintamer  of  suits,  quarrels,  or  parts,  either  in  courts,  or  else-  «»«nt  of  acom- 

t^ •41.  ^-'t  **^«  ^/»  J  *.    nion  Barretof . 

where  m  the  countrey.   In  courts,  as  m  courts  of  record,  or  not  ^  |^  ^_  ^g^ 
of  record ;  as  in  the  countie,  hundred,  or  other  inferior  courts.  &  39. 
In  the  countrie  in  three  manners :  first,  in  disturbance  of  the  40  E.  3. 33. 
peace:  secondly,  in  taking  or  keeping  of  possessions  of  lands  p**®^*'^^^^'*^' 
in  controversie,  not    only  by    force,    but   also    by  J?^   *       ^ 

[B687|  *^  subtiltie  and  a  deceit,  and  most  commonly  in  sup-  (3  i„,t  175. 
^   J  pression  of  truth  and  right:  thirdly,  by  false  in ven-  Siderf.  383^ 

tions,andsowingofcalumniations,rumors,  and  reports,  3R0ll.Abr.355.) 
whereby  discord  and  disquiet  may  grow  betweene  neighbours.     iJil**'**      ' 

**  Barretor^  is  derived  of  this  word  (barrel)  which  signifieth  33 E.  i.Stat.  de 
not  only  a  wraneline  suit,  but  also  such  brawles  and  quarrels  in  P.?*?^^^  _ 

..  ■'.  ®®r»j  *  Lib.8,ubi»apra. 

the  countrey  as  are  aforesaid.  /^  ^^^  ^y 

'*  Extortioners**  Extortion  in  his  proper  sense,  is  a  great  mis-  P.  Com.  fol.  64. 
prision^  by  wresting  or  unlawfully  taking  by  any  officer,  by  colour  ^^'  ^Sd^\  *^J* 
of  liis  office,  any  money  or  valuable  thmg  of  or  from  any  man,  ^^  Beaufage  s 
either  that  is  not  due,  or  more  than  is  due,  or  before  it  oe  due ;  ^^  i^^.  149.) 
quod  nan  est  debitum,  vet  quod  est  ultra  debitum,  xd  ante  tenwus 
quod  est  debitum :  for  this  is  to  be  knowne,  that  it  is  provideo  by 

the  [/]  statute  of  JT.  1,  that  no  sheriffe,  nor  any  other  minister  [Q  W.  1 .  c.  36. 
'•-'  >  J  accW.  I.e.  10. 

43  £.  3. 5.    37  Ass.  14.    PJ.  Com.  68.    (3  Roll.  Abr.  3a.) 

of 


*  se  en,  added  in  L.  andM.  and  Roh.      t  Sfc>  added  in  L.  and  M.  and  Roh» 

XX  3 


568.  b.]  OrWanantie.        L.3.  CIS.  Sect.  701. 


Ji'^j,  III. 

9 lUa. JUr. 3^)  ^* 

«i  R  7.  17. 


Ro-  bcMd^  bctvccK  Sftvi»  piHoiife,  and  PiK^ 

of  the  dbaiCes  flf  Lonto,  «  n  adiai  mm  the  cm  !•  dbe 


See  the  naiHteof  ti  H.  i.  cop.  5.  Kttiog  dovae  tte 
neSy  ifgMiciiy  mmi  otncr  eMoenv  id  certame  cmi 
other  fltirtiitei ;  M  fiir  esaBfiley  the  itatate  of  19  ii.  7. 
cap/8.  MUift  tafcJog  of  dievage  (tint  ii,  takmg  of  anj  thw 
fiir  dbewaig  of  wans  and  mprrhanilwpi  dial  be  tnJy  oati—gii 
to  the  kiog  bcfiiie)  aid  the  like. 
nCamLm  Of  diii  crime  it  k  and,  that  it  ii  DO  Other  than  lobberie ; 

UwtfidMM-    another  aaith,  that  it  it  more  odiooi  then  rabberie;fiir 
V^^^rTl    it  appMDt,  oDd  hath  the  ftoe  of  a  crime ;  hot  eztortioB  pob 
Mir.cip.6.fi.  oo^riaoieof  vctto^formeditionof  jutice,^ 

and  It  If  ever  acooHii|iaiiied  wim  the  ^iicfoui  none  of  pe^jone* 
7E.4.91.  But  hndy  eztoitioD  it  taken  fbrany  ODprenHmoj  extort 

power,  or  h?  ooloiir  or  ptetence  of  ik^t ;  aoa  ao  IiiK^^ 
It  io tliit pbioe.    Eiiartio h dernreonom  die  vabe  f if nrf  <a ; 
and  it  it  raH^  ffimtn  fTPtfetfgff f y_  i?r  ftnmtffffnir  *  andhevehar- 
reton  and  extoitioiien  are  put  but  lor  eraniplet  i  far  K  the 
feoftmentbemadeto  any  other  perMmor  pertooi^dK  hmm 

an 


(3bMtfl75.  "  To  hare maMnttmance  from  tkemT    MiunterMmce» 

4  loft  SIS.         jieaiMy  it  derired  of  die  vobe  wHonUnere^  and  lignifieth 
^irr^(6^(6^  a  takJM  in  hand,  bearing  up  orimhoiding  of  qqaireb  anc —^^ 
N^&s!)*^^      tothe&turfaance or  hindrance  of  common  n^t ;  Ci^pacitTd 

u  hmmtcere  ad  $e  nom  ^ertmadi\  and  it  it  twofijd,  one  in  the 

oountiey  and  another  m  the  court.    For  qnands  and  aides  in 

[fc]  1  E.8.e«i4.  die  coort  M  the  ttatntet  hare  inflicted  grievoot 

so  £.9.  ButthitkinaeofmaintffiancpofqaanrdtandgdetintfaeeCT 

Slfldl    J      it  pudahable  onl^  at  the  nut  of  the  king,  [r]  as  it  hath 
be  Stam- *^  resolred.  And  this  maintenance  is  caDed  mamUoKniia^  or 
Chamber.  ierUio  rurolu^  for  example,  as  to  take  possessioDSy  or  keepe  poa- 

(Hoc.  Pb.  S40.)  seatioQs,  whmoT  iii»&tonhere8peaketh,ordieIflEe(i). 


(1)  Whether  an  attorney's  laying  out  money  for  his  client  be  maintenance, 
see  Pierson  r.  Hughes,  Freeman,  71.  81.— By  the  ancient  Roman  bw,  there 
^^^  A^  ^**"  "*  which  a  person  was  admitted  to  plead  by  an  attorney, 
accordmg  to  the  rule,  Nemo  aUeno  nomine  lege  agere  potest.    Recourse  was 

therefiMe 


L. 3*  €•  13*  Sect 701.     Of  Warrantie.     [368. b.  369.a. 

Tfae  odier  tf  €aUe4  ci^ispJM)  becaiiae  h  w  doDe/Mff«if ff  fo^ 
in  the  courts  of  JMtioe ;  and  diis  w«B  aaoffenoe  at  the  oommon 
law,  aad  is  threefold. 

First,  to  maintaine  to  have  part  of  the  land,  or  anv  thiog  out  33  E.  i.  Sut  a. 
of  the  land,  or  part  of  the  debt,  or  other  thijag  in  plea  or  suit ;  {°  ^^' 
and  this  is  called  oamhipatiia,  champertie,  ^^^ '  ^3- 

aftH.a.7.  9H.7-9S'  (sRoU.  Abr.  114.)  30  AM.  5.  19  £.4.  3.  aoH.6.  i«. 
34  H. 6.  a.  1 1  H.a.  1 1.  8 H.  5.  8.  10  £.  4. 19.  W.  1.  cap.  15.  28  W.  s. 
cap.  49.  Artie,  snper  Cart. cap.  11.  F.  N.  B.  1 71, 173.  Alinoocap.  1 .  $  5.  (Mo.  6. 
Ant.  157.    Hob.  994.) 

The  second  is,  when  one  maintainedi  the  one  side, 

[3697]  ^^(l^out  having  any  part  of  the  thing  in  t;^  plea,  or  suit ; 
^    J  ^^  ^*  maintenance  is  twofold,  general  maintenance, 
and  speciall  maintenance ;  whereof  you  shall  reade  at 
lame  in  oar  bookes,  which  were  too  long  here  to  be  inserted. 

The  third  is  when  [u]  one  laboureth  the  jury,  if  it  be  but  to  [u]  13  H.  4. 16; 
appeare,  or  if  he  instruct  them,  or  put  tliem  m  leare,  or  the  like,  b.  F.  N.  B.  171'. 
he  is  a  maintainer,  and  he  is  in  law  called  an  embraceor,  and  an  "  „*  ^*  ^^' 
action  of  maintenance  lyeth  aeainst  him ;  and  if  he  take  money,  ^*^        ^^' 
a  deeiei  t'antum  may  be  brou^t  against  him.    And  whether  Uie 
jury  passe  for  his  side  or  no,  or  whether  thejurie  give  any  verdict 
at  fidl,  yet  shall  he  be  pimished  as  a  maintainer  or  embraceor 
either  at  the  suit  of  the  xine  or  partie. 

Here  in  this  case  that  Littleton  putteth,  the  feoffment  is  void 
by  the  statute  [a]  of  1  i2.  3 ;   for  thereby  it  is  enacted,  that  [a]  1  R.  9. 
feoffements  made  ror  maintenance  shall  be  holden  for  none,  and  cap.  9.    Vid. 
of  no  value,  so  as  Littleton  putteth  his  case  at  the  common  law ;  *7  H.  a.  fol.  93. 
for  he  seemeth  to  allow  the  feoffement,  where  he  Balthwchjeoff^" 
ment  xvas  the  catuey  SfC. :'  but  some  have  said  that  the  feofiSsment 
is  not  voide  betweene  the  feoffor  and  feoffise,  but  to  him  that 
right  hath. 

Now,  since  Littleton  wrote,  there  is  a  notable  statute  [b]  made  p]  3s  H..8 
in  suppression  of  the  causes  of  unlawfull  maintenance  (which  is  cap.  9. 
the  most  dangerous  enemie  that  justice  hath),  the  e&ct  of  which  (^^^l-  79*  «•) 
statute  isy 

First,  Uiat  no  person  shall  bargabe,  buy,  or  sell,  or  obtaine  (s  Boll.  Ate. 
any  pretenced  rights  or  titles.  lii^^'k 

Secondly,  or  teke,  promise,  grant,  or  covenant  to  have  any  ^^  ^^^/ 
right  or  title  of  any  person  in  or  to  any  lands,  tenements,  or 
hereditaments ;  but  if  such  person  which  so  shall  bargaine,  &c. 
their  ancestors,  or  they  by  whom  he  or  they  claime  the  same, 
have  beene  in  possession  of  the  same,  or  of  the  reversion  or  re- 
mainder thereof,  ot  taken  the  rents  or  profits  thereof  by  the 
space  of  one  whole  yeare,  &c.  upon  paine  to  forfeit  the  whole 
value  of  the  lands,  &c.  and  the  buyer  or  taker,  &c.  knowing  the  /|  ^^q,  i^^ 
same,  to  forfeit  also  the  value.  908. 

Thfrdly,  Plowd.89.a.) 


therefore  had  to  a  fiction  at  law,  by  which  it  was  siqpposed  that  the  property 
of  the  thing  in  contest  was  made  over  to  the  attorney.  The  consequence  was, 
that  tiie  proceedings  were  carried  on  in  the  name  of  the  attorney,  and  even 
the  sentence  passed  upon  him.  Hence  he  was  called  the  domfnus  litis.  See 
Boehmer  dedominio  Utis^  1. 1 2.  Pothier  Pandecta  Justinianea^  lib.  3.  tit.  3^  §  a. 
—[Note  319.] 

X  Z4 
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Thirdly,  provided  that  it  shall  be  lawfiiU  for  any  person,  being 
in  lawful!  possession,  by  taking  of  the  yeareij  ranne,  rents  or 
profits,  to  obtaine  and  get  the  pretenced  right  or  title,  &c.  of 
any  lands  whereof  he  or  they  snail  be  in  lawftdl  possession. 

For  the  better  understanding  of  which  statute,  you  must  ob- 
serye,  that  title  or  right  may  be  pretenced  two  manner  of  wares: 
( 1  Cro.  333,    ,       First,  when  it  is  meereiy  in  pretence  or  supposition,  and  notmDg 
•38-)  in  verity. 

&c    plJrtrid    'i      Secondly,  when  it  is  a  good  right  or  title  in  verity,  and  loade 
cue.        '  ^  *  pretenced  by  the  act  of  the  partie ;  and  both  these  are  within 

the  said  statute :  for  example,  if  A,  be  lawfull  owner  of  land,  and 
is  in  possession,  B»  that  hath  no  right  thereunto  granteth  it^  or 
contracteth  for  the  land  with  another,  the  ^ntor  and  the  grantee 
(albeit  the  grant  be  meereiy  void)  are  within  the  danger  of  the 
statute ;  for  B.  hath  no  right  at  all,  but  only  in  pretence.  MA* 
be  disseised  in  this  case.  A,  hath  a  good  lawtull  ri^t;  yet  if 
A,  beinff  out  of  possession,  granteth  to,  or  contracteth  for  the 
land  with  another,  he  hath  now  made  his  good  right  of  entrie 
pretenced  within  the  statute,  and  both  the  srantor  and  grantee 
within  the  danger  thereof.  A  fortiori  or  a  right  in  action. 
Quod  notn. 

It  is  further  to  be  knowne,  that  a  right  or  title  may  be  con* 
sidered  three  manner  of  wayes. 

First,  as  it  is  naked  and  without  possession.    Secondly,  when 

the  absolute  right  commeth  by  release  or  otherwise  to  a  wrong* 

full  possession ;  and  no  third  person  hath  either  jttfjTroprtffa^i 

ox  jus  nossessionis.    The  third  when  he  hath  a  good  rigot,  and  t 

wrongiull  possession.    As  to  the  first,  somewhat  hath  beene  said, 

and  more  shall  be  said  hereader.    As  to  tlie  second,  taking  the 

former  example,  if  A.  be  disseised,  and  the  disseisee  release  onto 

him  (N),hemay  presently  sell,  grant,  or  contract  for  theland,and 

need  not  tarrie  a  yeere ;  for  it  is  a  rule  upon  this  statute,  that 

PI.  Com.  Par-     whosoever  hath  the  absolute  ownership  of  any  land,  tenenaenti, 

M^^e^Re"^*  or  hereditaments  (as  in  this  case  the  disseisor  hath),  tfieresoA 

Brooke,  tit.         Owner  may  at  his  pleasure  bargaine,  grant,  or  contract  for  the 

Maintenance,      land,  for  no  person  can  thereby  be  prejudiced  or  grieved.   And 

38.  so  if  a  man  mortgage  his  land,  and  after  redeeme  the  same;  or 

^'^^'d^r*  388.    if  a  man  recover  land  upon  a  former  tide,  or  be  remitted  to  sn 

ow  .  9.  a.;     ancient  right,  he  may  at  any  time  bargaine,  grant,  or  contract 

for  the  land,  for  the  reason  aforesaid.    As  to  the  third,  if  in 

the  case  aforesaid  the  disseisor  dieth  seised,  and  A.  the  disseiiee 

entreth,  and  disseise  the  heire  of  the  disseisor,  albeit  he  hath  an 

antient  right,  yet  seeing  the  possession  is  unlawfull,  if  he  bar* 

gaine  or  contract  for  the  land  before  hee  hath  beene  in  possession 

by  the  space  of  a  yeare,  he  is  widim  the  danger  of  the  statote, 

because  the  heire  of  the  disseisor  hath  right  to  the  possession, 

and  he  is  thereby  grieved,  etsicde  similibus:  and  albeit  he  that 

hath  apretenced  right  (and  none  in  verity)  getteth  the  possessioa 

wrongiully,  yet  the  statute  extendeth  unto  him  as  well  as  where 

he  is  out  of  possession. 

«3  Eli*.  Dier,  Note,  the  words  of  the  statute  be  (any  pretenced  right),  there- 

374.   PI.  Com.    fore  a  lease  for  yeares  is  within  the  statute ;  for  the  statute  saith 

^artndgcscaae.   ^^^^  ^^^  ^.j^j^^^^  ^^^  ^^^  ^.^^^^^  ^^  ^^  offendour  shall  forfol 

the  whole  value  of  the  land.    And  where  the  statute  sp«J»w 

of  rights  in  the  plurall  number,  yet  any  one  right  is  witiiin  the 

[a]  Mich.  30  &    statute,    [a]  But  yet  if  a  man  make  a  lease  for  yeares  to 

31  Elis.  981 1 .  inter  Finch  &  Cockham  in  Com.  Banc.    (Mo.  aG6.)    (2  Roll.  Abr.  114.) 

anothtr 

(N)  i.  e.  the  Hmci$or, 


L.  3.  C.  13.  Sect.  701 .    Of  Warrantie.  [369.  b. 

another  to  the  intent  to  trie  the  title  in  an  ejecHona 

[S6^r\  J^^*'^>  ^^  ^  0^^  o^  ^®  statute,  fS'  because  it  is  in  a 
ly    J  kinde  of  course  of  law;  but  if  it  be  made  to  a  great 
man,  or  any  other  to  sway  or  countenance  the  cause, 
that  18  within  this  statute. 

Also  the  statute  speakes  (of  aipij  right  or  title  to  any  land,  &c.) 
[6]  A  customary  risht,  or  a  pretence  thereof  to  lands  holden  [6]  Lib.  4.  M. 
by  copie,  is  within  Uiis  statute.  ^'   Copihokl 

The  said  proviso  (which  is  rather  added  for  explanation,  than  ^^  ^.^ 
of  any  necesside)  ext^ideth  only  to  a  pretonced  right  or  title,  ikiaintenanoe. 
and  (A)  to  a  eood  and  cleare  right ;  and  therefore  without  Brooke,  38, 
question,  any  Uiat  hath  a  just  and  lawfull  estate  may  obtaine 
any  pretenced  right  by  release  or  otherwise ;  for  that  cannot 
be  to  the  prejudice  of  any :  nay,  as  hath  been  said,  a  disseisor  ^^  ^ep.  60.) 
that  hath  a  wrongfull  estate  may  obtaine  a  release  of  the  dis- 
seisee, and  that  is  not  within  the  body  of  the  act,  and  conse- 
quently standeth  not  in  need  of  any  proviso  to  protect  him. 

Ana  therefore  [c]  if  there  be  tenant  for  life,  tlie  remainder  M  34  H.  8. 
in  fee  by  lawfull  and  just  title,  he  in  the  remainder  may  obtaine  ^^^^>  53- 
and  get  the  pretenced  right  or  title  of  any  stranger,  not  only  for 
that  the  particular  estate  and  the  remainder  are  all  one,  but  for 
that  it  is  a  meane  to  extinguish  the  seeds  of  troubles  and  suits, 
and  cannot  be  to  the  prejudice  of  any,  as  hath  beene  said.  And 
where  the  statute  saith,  (being  in  lawfull  possession  by  taking 
the  yearely  rent,  &c.)  those  words  are  but  explanatory,  and  put 
for  example ;  for  howsoever  he  be  lawfully  seised  in  possession, 
reversion,  or  remainder,  it  sufficeth  though  lie  never  tooke  profit. 
But  the  matter  observable  upon  this  proviso,  which  is  worthy  of 
observation,  is,  that  if  a  disseisor  maxe  a  lease  for  life,  lives,  or 
yeares,  the  remainder  for  life,  in  tayle,  or  in  fee,  he  in  remainder  • 
cannot  take  a  promise  or  covenant,  that  when  the  disseisee  hath 
entred.upon  the  land,  or  recovered  the  same,  that  then  he  should 
convey  the  land  to  any  of  them  in  remainder,  thereby  to  avoid 
the  particular  estate,  or  the  interest  or  estate  of  any  other ;  for 
the  words  of  the  proviso  be  (buy,  obtaine,  get,  or  have  by  any 
reasonable  way  or  meane)  and  that  is  not  by  promise  or  covenant 
to  convey  the  land  after  entry  or  recovery ;  for  that  is  neither 
lawfull,  being  against  the  expresse  purview  of  the  body  of  the 
act,  and  not  reasonable,  because  it  is  to  the  prejudice  of  a  third 
person.  But  the  reasonable  way  or  meane  intended  by  the 
statute,  is  by  release  or  confirmation,  or  such  conveyances  as 
amount  to  as  much :  and  this  agreeth  with  the  letter  of  the  law, 
viz.  the  pretenced  right  or  title  of  any  otlier  person ;  and  rights 
and  titles  are  by  release  or  confirmation,  as  by  reasonable  wayes 
and  meanes  lawfully  transferred  and  extinct :  and  the  words  of 
promise  or  covenant,  &c.  which  are  prohibited  by  the  body  of 
the  act  are  omitted  in  the  proviso. 

**  Relinquished  the  tx)ssession,  S^cP    This  must  be  understood,  (^  Rep.  31. 
that  before  livery  01  seisin  upon  the  feoffiement,  A.  of  B*  de»  Ant  48.  b.) 
parted  out  of  the  house ;  for  otherwise  the  livety  and  seisin 
should  be  void,  because  A,  of  B,  was  in  possession.    And  Z>s^- . 
ikton  here  saith,  6y  a  deed  ofjeqffmenty  so  as  albeit  the  deed 
were  made  before  the  departure  it  is  not  materiall;  but  the 
departure  must  be  before  the  livery  of  seisin,  for  that  doth 
worke  the  disseisin.    And  yet  that  which  JJitleton  saith  is  true, 
that  the  feoffement  was  the  cause  that  he  relinquished  his  pos- 
session ;  for  otherwise'  he  would  not  have  done  it.  ^  . 

(A)  Here  the  umd  ^  not"  icenu  to  be  oimtud  by  mittake. 


369.  b.  370.  a.]  Of  Warrantie.  L.  3- C.  13.  Sect.  703, 703. 

But  admit  tliit  ^1.  ^  B.  had  departed  for  aoy  other  cause, 
jHi£  F.of  G.  enter  and  enfeoffe  cMaine  barrelorB  or  extor- 
tianersy  or  any  other  with  warrantie,  this  is  a  warrantie  diat 
commenceth  by  diateiwi,  for  that  the  feoflenent  worketlk  a 
dineisin. 

Sect.  702. 

jj  LSO,  if  d  man  wUch  haih  no  right  ie  enter  inio  other  tenemtnt$^ 
enter  into  the  same  tenements,  ami  incontinently  make  n  fe^^emmt 
thereof  to  others  by  his  deed  with  warranty y  and  deKver  to  than  seissn, 
this  warranty  commeticeth  by  disseisin,  because  the  disseisin  andfeoffement 
were  made  as  it  were  at  one  time.  And  that  this  is  law,  you  may  see  in  a 
pke  *  M.  1 1  £•  3.  tn  a  writ  of  formedon  in  the  reverter. 

See  bdpre  in  ^H I S  doth  explaine  that  which  hath  beene  nidbefore.  And 
the  Chapter  Of  -■•  315^1^  LUtleUm  lueth  the  words  (and  incontinently  thereof 
^R^79.)  ™^^  ^  feofiement) ;  and  that  in  this  case  of  Littleton  the  dis- 
46  C  3!  a.         seisin  and  feoffement  were  made  (puisi  uno  tempore),  yet  if  the 

disseisin  w^re  made  to  the  intent  to  make  a  feomnent  with  war- 
rantie, albeit  the  feoflfement  be  long  after  this  (as  hath 
beene  said)  is  a  warrantie  t^  that  commenceth  by  n3707| 
disseisin.  L  a.  J 

ra]  81 E.  3.  tit.  a  Midi.  1 1 E.  3."  This  is  mistaken,  and  should  be  [<f|  31  -S-  3> 
Garr.  s8.  ^^  so  is  the  originally  which  case  jovl  shall  see  in  Master  FUz- 

herhert*%  Abridgement,  for  there  is  no  booke  at  large  of  that 
yeare*  Hereby  you  may  perceive  that  learned  men  looke  not 
only  to  the  cases  reported,  but  unto  records,  as  you  may  see 
Littleton  did;  for  Fitzherbert  put  diis  cose  in  print  long  after, 
as  elsewhere  hath  been  shewed. 


Sect.  703. 

T^ARRAN  TY  lineaU  is,  where  a  man  seised  of  lands  in  fee  maketh 
^  a  feoffement  by  his  deed  to  another,  and  bitides  himseife  and  his 
heires  to  warrantie,  and  hath  issue  and  die,  and  the  warranty  descend  to 
his  issue,  that  is  a  lineal  warranty  (Grarrantv  lineal  est,  lou  hcnne  aeiaie 
de  terrea  en  fee,  f  fait  feoffement  per  aon  nit  a  un  auter,  et  oblige  luy 
et  sea  heirea  a  garrairij,  et  ad  iaaue  et  ittomat)  et  le  garrantie  diacendist 
a  son  isaue^  6eo  eat  Iiiieal  gamuity).  And  the  eause  wkif  this  is  caliei 
UneaU  warrantie,  is  not  because  the  warrantie  Aicendeth  from  the  father 
to  his  heire  (Et  la  canae  par  oeo  que  %  eat  dit  lineal  garrantie,  n'est  pur 
ceo.  qua  le  garranty  diacendiat  de  le  pier  a  aon  heirs) ;  but  the  cause  is^ 
for  that  if  no  smh  Ssedwith  warrantie  had  been  made  by  the  father,  then 
the  right  of  the  tetsertknts  should  descend  to  the  heire,  amd  the  heire  should 
convey  the  discent  fhom  his  father  (^  Yhme  6&nyrefetoit  k  diaeent  de 
y  son  pier),  ^c. 

«  WARRANTY 

*  M.  11. — anno  xxxi.  L.  and  M.       {  ceo  added  in  L.  and  M.  and  Roh. 
and  Roh.  ||  son— le,  L.  aiid  M.  and  Rok. 

t  et  added  in  L.  and  M.  and  Roh, 
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<«  t/&ARRANTY  UneoS.trc/'  A  warrantie  lineall  h  a  core-  (i  Rep.i.> 

^^  nant  reall  aiiBexed  to  the  land  by  him  which  eitheir  was 
owner,  or  might  have  inherited  the  land,  and  from  whom  his 
heire  lineall  or  collltterall  might  by  possibilltie  have  claimed  the 
land  as  heii^  from  him  that  made  the  warranty ;  whetBof  Littleton  (Post.  371.  a. 
himselfe  putteth  divers  cases,  which  shall  be  explained  in  their  375*  «•) 
proper  places.    And  in  this  case  pat  in  this  Section,  IMeton 
(once  for  all)  sheweth,  that  the  reason  of  the  example  here  put, 
is  because  if  no  such  alienatioti  with  warrantie  (for  so  is  Littleton  (3  B«p*  59*) 
to  be  intended)  had  beene  made,  the  vein^  lands  had  descended  35  £•  3- 
to  the  heire,  so  as  the  case  bein^  put  of  lands  in  fee  simple,  the        *  '^^' 
alienation  without  the  warrantie  had  barred  the  heire.    And 
note,  that  it  is  called  a  lineall  warrantie  (1),  not  because  it  must 
descend  upon  the  lineall  heire ;  for  be  the  heire  lineall  or  coU 
laterall,  if  by  possibilitie  hemiffht  claime  the  land  from  him  that 
made  the  warrantie,  it  is  lineaU ;  having  regard  to  the  warrantie, 
and  title  of  the  land.    And  also  it  is  called  lineal),  in  respect 
that  the  warrantie  made  bv  him  that  had  no  right  or  possibili^ 
of  right  to  the  land,  is  called  collaterail,  in  regard  that  it  is  cof- 
laterall  to  the  title  of  the  land.    And  it  is  also  to  be  obseh^ed, 
that  m  all  the  cases  that  Littletofi  hath  put,  or  shall  put,  the 
lineall  or  collaterail  warranty  dotibi  binde  the  heire ;  and  there- 
fore the  successour  claiming  in  another  right  shall  not  be  bound 
by  the  warrantie  of  any  naturall  ancestour.  For  which  cause  [c]  [c]  97  H  OL 
in  n  juris  utrum  brought  by  a  parson  of  a  church,  the  collaterail  Gmr.  48. 
warrantie  of  his  ancestour  is  no  barre,  for  that  he  demandeth 
the  land  in  the  right  of  his  church  in  his  politike  capacitie,  and 
the  warrantie  descendeth  on  him  in  his  naturall  capacitie.  [d]  But  [4  34  £•  3. 
some  have  holden,  that  if  a  parson  bring  an  assise,  that  a  col-  ^a'^*  7i* 
laterall  warranty  or  his  ancestour  shall  binde  him ;  and 

[B707|  ^^'  reason  is,  for  l^  that  the  assise  is  brought  of  his 
b  11  P^'^c^^'^  ^uid  seisin,  and  he  shall  recover  the  meane 
profits  to  hb  owne  use ;  but  seeing  he  is  seised  of  the 
freehold,  whereof  the  assise  is  brought  injure  dcdesue,  which  is 
in  another  right  than  the  warrantie,  it  seemeith  that  It  should  not 
be  any  barre  in  the  aanse.    The  fike  law  is  of  a  bidiop,  arch- 
deacon, 


(1)  As  to  the.distixictton  between  Ibeal  and  collateral  warranty : — ^Bv  the 
definitions  given  in  this  place  of  lineal  warranty,  it  appears  to  be  distinguished 
from  collateral  warranty  chiefly  by  this  circumstance,  that  he  on  whom  it 
descends  might  possibly  have  claimed  the  land  as  heir  to  him  that  made  the 
warranty,^  and  whether  he  claims  as  heir  lineal  or  as  heir  collateral,  the 
warrant  is  equally  lineal.  But  he  must  claim  as  heir;  for  if  an  estal^  $b 
limited  to  the  sons  of  any  person  successively  in  tail,  and  the  eldest  son  aliens 
with  warranty,  and  dies  without  issue,  the  second  son  is  heir  at  law  to  die 
eldest  son :  he  does  not  however  daim  as  heir,  but  as  purchaser,  and  therefore 
the  warrahtv  is  collateral  to  hinu  So  if  an  estate  is  Bmited  to  the  ikther 
for  Ufe,  ana  after  his  decease  to  his  sons  successively  in  tidL  Stnd  the  &ther 
aliens  with  warranty  and  dies,  the  warranty  descends  On  his  ddest  son  and 
heir;  but  as  he  claims  as  purchaser,  not  as  heir,  the  warranty  is  collateral  to 
hjm,^  But  though  he  must  daim  as  hour,  it  is  not  necessary  lie  should  make 
his  titte  immediately  as  heir  to  him,  (see  Sect.  706,)  neither  is  it  neciessary  he 
should  derive  firom  him  alone.  See  Sect.  714.^ — ^An  attempt  will  \fe  made, 
note  2,  page  373.  b.  to  explain  the  real  distmction  between  lineal  and  collateral 
warranty.— [Note  320.] 


370.  b.]  Of  Warranlie.        L.  3.  C.  13.  Sect  704. 

deacon,  deane,  master  of  an  hoipitan,  and  the  fike,  9i  thev 
•ole  poawisriong,  and  rf  the  prd>eiidy  Tkar,  and  the  like. 

S«]46Am.6.  **  And  Uiides  hinu^e  and  Ms  heires*'  [*]  SJng  H.  3.  gave  a 
I  £.  3. 56.  a.  b.  mannor  to  Ednmnd  earie  of  Cornewall,  and  to  the  faeirn  of  his 
PL  Coo.  «34.  \^y^  saving  the  possibilitie  of  reverter,  and  died :  the  earie, 
^  R^  K  before  the  statute  of  W.  a.  cap.  1.  de  donu  canditionalilms^  hj 
JkuL  19.  b.)        deed  gave  the  said  mannor  to  another  in  he  with  warrantie  in 

exchange  for  another  mannor,  and  after  the  said  statute  ia  the 

88  yeare  oiE.i.  dieth  without  issue,  leaving  assets  in  fieesimple; 

which  warrantie  and  assets  descended  upon  king  £•  1.  as  oosin 

ffennaine  and  heire  of  the  said  earle,  viz.  son  and  heire  of  king 

Henry  the  third,  brother  of  Richard  carle  of  Cornwall,  father  of 

the  said  earle  Edmund.  And  it  was  adjudged,  that  the  king,  as 

Vide  37  H.  6.     heire  to  die  said  earle  Edmundf  was  by  the  said  warrantie 

^^-  48*  and  assets  barred  of  the  possibilitie  of  reverter,  which  he  had 

^     ''  expectant  upon  the  said  gift,  albeit  the  warranty  and  assets 

*"     '  descended  upon  the  naturall  body  of  kin^  £.  1.  as  heire  to  a 

subject;  and  king  £•  1.  claimea  the  said  manner,  as  in  his 

reverter  injure  corome  in  the  capacity  of  his  body  politike,  in 

VidaSecc.  71 1,    which  riffht  he  was  seised  before  the  gift.    In  this  case,  how  by 

7^-  the  death  of  the  said  earle  Edmund  without  issue,  the  king's 

oRep^iM.  b     ^^®  ^y  ^^^^^^^>  ^^^  ^^  warrantie  and  assets,  came  together, 

Vui?*379.)       A"^  t^^^  ^®  warrantie  was  collateral],  yet  the  kins  shall  not  be 

barred  without  assets,  as  a  subject  sliaU  be ;  and  many  other 
things  are  to  be  observed  in  this  case,  which  the  learned  reader 
will  observe  (1). 


(8  Rep.  51.)  Sect.  704. 

JpOR  if  there  be  father  and  sonne,  and  the  sonne  purdiase  *  lands 
in  fee  J  and  the  father  of  this  disseiseth  the  sonne,  and  alieneth  to 
another  in  fee  by  his  deed  (et  le  pier  de  ceo  disseisist  son  fits,  et  f  aliena 
a  un  auter  en  fee  per  son  fait,)  and  by  the  same  deed  binde  him  and 
his  heires  to  warrant  the  same  tenements,  o;c.  and  the  father  dieth ;  now  is 
the  son  barred  to  have  the  said  tenements ;  for  he  cannot  by  any  suit, 
nor  by  other  meane  of  law,  have  the  same  lands  by  cause  of  the  said 
warrantie.  And  this  is  a  collaterall  warranties  arid  yet  the  toarrantie 
descendeth  lineally  from  the  father  to  the  sonne. 

Sect. 

*  lands-^ienemenUy  L.andM.  and       \  ceo  added  in  L.  and  M.  and  Rok 
Koh. 


(1)  The  king  was  in  this  case  barred  of  the  possibility  of  reverter  descend* 
ing  to  him  injure  corome,  by  warranty  and  assets  from  a  subject  descending 
on  his  body  natural ;  for  in  all  likelihood  those  lands  will  descend  to  the  same 
person  to  whom  the  crown  will  descend,  and  consequently  will  be  a  good  re- 
compense for  the  loss  of  the  crown  lands,  but  in  the  case  of  the  parson,  his 
successor  can  have  no  benefit  of  what  the  predecessor  has  in  his  natural 
capacity.    Hawk.  Abr.  474. — [Note  32 1 .] 


L.3.  C.  13.  Sect.  705-706.    Of  Warrantie.  [371.  a. 


Sect.  705. 

jy  UT  because  if  no  such  deed  with  toarrantie  had  beene  madcy  the  sorme 
-^^         in  no  manner  could  convey  the  title  which  hee  hath  to  the  tene- 

[571!]  ♦WJW^*  /iw»  Aw  father  unto  him,  inasmuch  as  his  »-  father  had 
.  a.  J  ''^  «f a^e  in  rigM  in  the  lands ;  wherefore  such  warrantie  is  called 
coUaterall  warrantie,  inasmuch  as  he  that  maketh  the  warrantie 
is  coUaterall  to  the  title  of  the  tenements:  and  this  is  asmuch  to  say,  as  hee 
to  whom  the  warrantie  aescendeth,  could  not  convey  to  him  the  title  which 
hee  hath  in  the  tenements  by  him  that  made  the  warrantie,  in  case  that  no 
such  warrantie  were  made, 

XJ  ERE  Littleton  putteth  an  example,  provine  that  it  is  not  6  £•  3*  14- 
called  lineally  because  it  descendeth  lineally  nrom  the  father  4^  £-  3-  &• 
^  the  son ;  for  in  this  case  the  warrantie  descendeth  lineally,  a^f/^s^  '^ 
and  yet  is  a  collaterall  warrantie.     In  this  eiuunple  you  must  Garr.  100. 
intend  that  the  disseisin  was  not  of  intent  to  alien  with  warrantie  Vid.Scct.  716. 
to  barre  the  sonne ;  but  here  the  disseisin  being  done  to  the 
Sonne,  without  any  such  intent,  the  alienation  s^erwards  with 
warrantie  doth  barre  the  sonne ;  because  that  albeit  the  warrantie 
doth  lineally  descend,  yet  seeing  the  title  is  collaterall,  that  is, 
that  the  sonne  daimeth  not  the  land  as  heire  to  his  father,  there- 
fore in  respect  of  the  title  it  is  a  collaterall  warrantie*    And 
thus  doth  lAttleton  agree  [el  with  the  auUioritie  of  our  bbokes.  [e]  46  £.  3. 6. 
So  as  the  diversities  do  stand  thus.    First,  where  the  disseisin  5  ^-s*  14* 
and  feofiment  are  uno  tempore^  and  where  at  severall  times.  >9  H.  8»  12. 
Secondly,  where  the  disseisin  is  with  intent  to  alien  with  war- 
rantie, and  where  the  disseisin  is  made  without  such  intent,  and 
the  alienation  with  warrantie  afterwards  made. 


Sect.  706. 

.j^LSO,  if  there  bee  grandfather,  father,  and  son,  and  the  ^randfither 
is  disseised,  in  whose  possession  the  father  releaseth  by  hts  deed  with 
warrantie,  i^c,  and  dieth,  and  aft§r  the  grandfather  dieth;  now  the  son  is 
barred  to  have  the  tenements  by  the  warranty  of  the  father.  And  this  is 
called  a  lineall  warrantie,  because  if  no  such  warrantie  wer€,  the  son  could 
not  convey  the  right  of  the  tenements  to  him,  nor  shew  how  hee  is  heire  to 
the  gran^iUher  but  by  means  of  the  father. 

JT  ERE  Littleton  putteth  an  example  where  the  son  must 

claime  the  land  as  heire  to  his  grandfather;  and  yet  because  iH.  4. 33. 
hee  cannot  make  himselfe  heire  to  his  grandfather  but  by  his  35  £•  3- 
iaflier,  it  is  ImeaU.  ^  ^^ 

And  it  is  to  bee  observed,  that  tiie  warrantie  in  this  case  de- 
scended upon  the  son,  before  the  discent  of  the  right,  which  hap- 
'pened  by  the  death  of  the  grandfather,  in  whom  the  right  was. 
Vide  Littleton  Cap.  de  Releases,  and  after  m  this  Chapter,  Sect. 
707.  and  741. 

*'The 


371. !»•  371.  b.]      Of  Warranties    L.S.C- 13.  Sect.707. 

(3  Hep.  59-  '*  The  father  releaeeth  by  his  deed  nith  toarranHe,  ^J*    [f]  It 

p°^  *^  ^        is  to  be  knowne,  that  upon  everie  conveyance  of  lands  taiiements, 
rri^    V  ^^  hereditamentfli  as  upon  fines,  feoffinents,  gifts,  &c. 

vSciier  io8.  "^^^ases  and  confirmatioiis  made  to  the  »*  tenant  of  r37l7| 
i6  £.3.ibid.87.  ^^^  Ittad^  a  wamntie  ma^  bee  made,  albeit  hee  that  I  ^^  j 
i8  £.  3.  ibid.  6,  makes  the  release  or  confmnation,  hath  no  right  to  the 
to  B.  3*  6%*  land,  &c.;  but  some  doe  hold,  that  hj  release  or  confinnafeioD, 
91  K.  3*  >7*  where  there  is  no  estate  created,  or  transmutation  of  posaessioiiy 
44  E.'^  ''*      ^  warrantie  cannot  be  made  to  the  assignee. 

CoiK.  de  Vouch.  93.    I4H.7-1-    Vide  Sect  7a3«73B.  746-    (PoM.386.a.) 

Sect.  707. 

j4  LSO,  if  a  man  hath  issue  two  sonnes  and  is  dissdsedj  and  the  ddest 
Sonne  release  to  the  disseisor  by  his  deed  with  warranties  Ac.  and  dies 
without  issue  f  and  afterwards  the  father  dieth^  this  is  a  lineaU  warrasUie 
to  the  youneer  ssmne^  because  aJbett  the  eldest  sonne  died  in  the  life  of  the 
father,  yet  oypombilitie  it  might  have  beene,  that  he  wight  canoey  to  him 
the  title  of  the  land  by  his  elder  brother,  if  no  luch  warrantie  had  beene. 
For  it  might  bee,  that  after  the  death  of  the  father  the  elder  brother 
entred  into  the  tenements  and  died  without  iesuef  and  then  the  yonder  sonne 
shall  comsey  to  him  the  title  by  the  elder  ton  (et  donque  le  puisne  fits 
conyeyera  a  luy  le  title  pei  Teigne  *  fits).  But  in  this  case  if  the 
younger  sonne  r^easeth  with  warrantie  to  the  disseisor,  and  dieth  without 
issue,  this  is  a  collaterall  warrantie  to  the  elder  son,  because  that  o^  such 
land  as  was  the  father\  the  elder  by  no  possibilitie  can  comney  to  mm  the 
title  by  meanes  of  the  younger  son  (Mes  en  tiel  cas,  si  le  puisne  fits 
release  otc  garrantie  a  ie  disseisor,  et  morust  sans  issue,  ceo  eat  un 
collateral  garrantie  al  eigne  f  fits,  pur  ceo  que  de  tiel  terre  que  foit  al 
pier,  I'ei^e  per  nul  possibilitie  poit  conveyer  a  luy  le  title  per  meane 
de  le  puisne  %  fits). 

36 1^3-  Oar.  73.  TJ  £  R  E  Littleton  putteth  an  example,  where  the  heire  that  is 
(i  Re^^^  to  be  barred  by  the  warrantie,  is  not  to  make  his  discent  by 

^  ^'  '^  him  that  made  the  warrantie,  as  in  the  case  before ;  and  yet  be- 
cause by  possibilitie  he  might  have  claimed  by  the  eldest  sonne, 
if  he  had  survived  the  fiither,  and  died  without  issue,  and  so  the 
younger  brother  might  by 'possibilitie  have  beene  heire  ta  him, 
the  warrantie  is  lineaU. 

And  here  it  is  to  be  noted,  that  the  warrantie  of  the  eUest 
Sonne  deicended  before  the  right  descended;  vdiereof  more  dudi 
be  said  hereafter,  Sect.  741 ;  and  the  opinion  oi  Littleton  in  this 
case  is  iMtdiB  for  law  against  the  opinions  in  35  £.3.  Gar.  73. 

9  E.  3. 16.  «  But  in  this  case  iftheyounger  sonne  rdeaseth  lodA  tmmsit^» 

^p  o  Va  4^-**  This  warranba  in  dus  case  is  coUateraU  to  the  eldest  somie, 
8lU.^iou  ndtotheissoeiofhisbQdie;  but  if  the  eldest  sonne  dieihwith- 
(3RoU.Ai>r.  ottt  issue  ofhiBbodie»Aen  the  warrantie  is  lineall  to  the  issues  of 
773*)  the  bodie  of  the  youngest :  and  so  the  warrantie  that  was  oo|- 

lalenA  to  some  pessons,  may  become  Kneall  M>  ethers. 

9CCC* 

*  fito  notin  L.  and  M.  or  Roh.      t^^o^ i»  I'*  ^nd M. or  Boh. 
t  fits  not  in  L,  and  Af.  or  Roh, 


L.  3.  C.  15.  Sect.  708.    Of  Warrantie.      [372.  a.  372.  b. 
Pl^O  w- Sect.  708.^ 

jd  LSO,  if  tenant  in  taile  hath  issue  three  $(nine8,  and  discontinue  the 
'^  t<yle  in  fee,  and  the  ndddie  son  release  by  his  deed  to  the  discantinuee, 
and  Innde  him  and  his  heires  to  warrantie,  S^c.  and  after  the  tenant  in 
taile  dieth,  and  the  middle  son  dieth  without  issue^  now  tfie  eldest  sonne  is 
barred  to  have  any  reeoverie  by  writ  of  tormedon,  because  the, warrantie  of 
the  middle  brother  is  collaterall  to  him,  inasmuch  as  hee  can  by  no  meanes 
convey  to  him  by  force  of  the  tayle  aa/vu  discent  by  the  middle,  and  there^ 
fore  this  is  a  cotlateral  warrantie.  But  in  this  case  if  the  eldest  sonne  die 
without  issue,  now  the  youngest  brother  may  well  have  a  writ  o/*formedon 
in  the  diseender,  and  shall  recover  the  same  land,  because  tne  warrantie 
of  the  middle  is  lineall  to  theyoun^iest  son,  for  that  it  might  bee  that  by 
possibiUtie  the  middle  might  See  seised  by  force  of  the  taile  after  the  death 
of  his  eldest  brother,  and  then  the  youngest  brother  might  convey  his  title 
of  discent  by  the  middle  brother. 

IJ  E  R  £  B  Y  it  also  appearetb,  that  a  warrantie  that  is  coUa-  (Dr.  aud  Stud. 

terall  in  respect  of  some  persons,  may  afterwards  become  i53*  b.) 
lineall  in  respect  of  others,    whereupon  it  followeth,  [*]  that  ^^  ^' 
a  collateral  warrantie  doth  not  give  a  right,  but  bindeth  only  a  [•?].»  ais.  44 
rigbt  so  long  as  the  same  continueth:  but  if  the  collateral  war-  94  h.  8.  tit.  ' 
rantie  be  determined,  removed,  or  defeated,  the  right  is  revived.  Taile.  Br. 
[y]  And  yet  in  an  assise  the  plainti£fe  hath  made  his  title  by  a  7  H.  5,6.  tit. 
collateral  warrantie.  Am.  359. 

34  £•  3* 

Droit,  99.    19  a  6. 69.    aiH.7.40.    6H.7.a9.    3  H.  7.  fib.    [/]  »«  Ass.  p.  16. 

97  Ass.  74.    89  A98. 50.    43  Ass.  8.    14  H.  4.  13.    19  H.  6. 60. 

* 

**  Barred,"  is  a  word  common  aswell  to  the  English  as  to  the  (Doct.Plac.64.) 
French,  of  which  commeth  the  nowne,  a  bar,  barra.   It  signifieth 
legally  a  destruction  for  ever,  or  taking  away  for  a  time  of  the 
action  of  him  that  right  hath*    And  barra  is  an  Italian  word,  and 
ftifipufieth  barre,  as  we  use  it ;  and  it  is  called  a  plea  in  barre, 
when  such  a  barre  is  pleaded.  Here  Littleton  putteUi  an  example  (Dr.  aod  Stud. 
of  a  barre  of  an  estate  taile  by  a  collaterall  warranty.    It  is  to  be  56.  a.) 
observed,  that  in  some  cases  an  estate  taile  may  be  barred  by 
some  acts  of  parliament  made  since  Lstefe^on  wrote;  andinspme         > 
cases  an  estate  taile  cannot  be  barred,  which  might  when  LU* 
tletott  wro^have  been  barred.    For  example,  if  tenant  in  tayle  4  h.  y.c%4.U 
levie  a  fine  wi|h  proclamations  according  to  the  statute,  this  is  s^H.  8.  c,  36. 
a  barre  to  the  estate  taile,  but  not  to  him  in  reversion  or  re-  <io  Bep.  43.) 
mainder,  if  hee  maketh  his  olaime,  or  pursue  his  action  within 
five  yearea  after  the  state  taile  spent. 

[5  J  If  a  nft  be  made  to  the  eldest  sonne^  and  to  the  heire$  of  m  Daiiioi^ 
his  bodiet  Sm  remainder  to  the  father  and  to  tl)e  heires  of  his  a  £i.  &  7  j^. 
bodie»  the  fiither  dieth,  flie  eldest  son  lerieth  a  fine  with  pjo^  S^^gi'L;  ^ 
damatioxMi,  Md  dieth  ^thont  issues  tbts  shall  barre  £  j^^T^^ 

[13727]  ^^  ^  second  sonne^  for  tba  remainder  d€scQn4ed  to  /o  j^ma,  i«.> 
^   J  the  eldest  (4ot.i9o«i». 

If  tenant  in  taile  be  disseised,  or  hare  a  right  of  ^Jf?-  *®4- 
action,  and  the  tenant  of  the  land  levie  a  fine  with  prodama-  ^7^^^'  ^  . 
tions>  and  fiire  ywm  passe,  the  right  of  the  ^tate  taile  u  barred.   ^  ]g^  |^.^ 

If 


372- bj  Of  Wanantk.        L.S.  C.  15.  Sect-70S. 

*%  CBtne,  bee  MtxMtcd  of  Ingb-tieMaBi.  Ife 


''■^^A*'^'^  aui  tLe  lar«d  k  fiidekcd  C»  ti^  kiar: 


i' 


PI         bsrred  vim  LkiieUm  wnU,    A  bmeaSi 
iH  abanv  to  tJbecAJte  tille  vfaea 

dbaO  be  mid  hena&er. 

to  morer  in  vaiue. 
U\y^4twwm,  wrote.    [<)  Aad  of 
■^  *?••  ooe  with  a  *^/tg1e  v 


f7.  i«p«.     Iito.i,J^^.6t.C«f«er«aMC     lib. «.  Ibi  16.  ^ft. 74.  77-    L&  C  IdL 41.4s- 


10.  fil  J7.  Xijfie  Forticx*-*^'*  c»c-    (^^^^aSS-O 


M^H.0.  MIf  the  Idog  hod  node o pft io taOe,  aodtfedoH 

Tmde,Bt.4t>      fonmd  o  cooiiDOo  rooovcriey  tint  dioald hote  borred  tbe 
nCoM  Cc|L       tafleinLitfft/oftttime^butoottfaciCfCiAwor  ■wiwoflrriothe 
1^;^"''    kiog.    And  to  if  MdiodoDoe  had  levied  ofioe  with  pfodoBo- 
"^  tJooi  after  the  statute  of  4 //.7»  this  had  barred  the  ettatetaile, 

|/]94U.iu      akfaoiigh  the  rerenioD  was  in  the  kii^  (i>    [/]  BotBnoe  Zif- 
^*^^'  tf/lrtoa  wrote»  a  coomioo  recorerie  had  agaios^ 

the  king's  gift,  or  such  a  fine  leried  hj  nim,  the  rercrsian  con- 
timing  in  the  crowne,  is  no  barre  to  the  estate  taile  bj  the 
statote  of  54  H.  8.  (2).  Andwhere  the  words  of  the  statntebe 
(wliereof  the  reversion  or  remainder  at  the  time  of  socfa  reoovcrie 
had  shall  be  in  the  king)  these  ten  thmgs  are  to  be  obaeitcd 
upon  the  constmction  of  that  act  (3). 


(1)  9Q  H,  8*  Dtf*  33.  accord,  tail  barred^  htd  not  discomtinued^  beeamse  the 
reversion  is  in  the  king:  so  note  the  issue  is  barred  by  4.  H.y.  Hob.  ^^.fair 
34  H.  9.  cap»  36.  rsas  not  then  made.  Note  oZco,  that  32  if.  8.  cap.  36.  excepts 
tenant  in  tail  by  gift  of  the  king.    Lord  Nott.  MSS.--[Note  322.] 

(2)  Upon  this  act  see  Mr.  Cruise's  Essaj  on  Recoveries,  2d  ed.  355.  and 
5  Digest,  ch.  xiii.  S  9. 

(3)  Nota,  ^  H.  S.isnot  o/Jbree  in  Ireland^  therefore  the  knowledge  of  the 
common  km  in  these  points  is  necessary  there, — B.  being  tenant  in  tail  mf  gift  of 
king  ff.  8.  of  the  manor  ofT.  an.  14  Eliu  contracted  vsith  A.  to  convey  it  tohsm 
and  his  heirs  in  consideration  of  a  sum  of  money,  and  the  manner  of  assurance 
9tas  Ms:  queen  Elix.in  May  l^Eliz.  grants  her  reversion  to  C.  and  D.  and 
their  heirs;  June  l^  Eliz.  B.  suffers  a  recovery  to  the  use  of  C.  and  D,  and  their 
heirs;  and  in  the  same  term  B.  and  A.  levy  a  fine  of 'I.  to  C.  and  D.  yaeihkh  they 
grants  and  render  to  A.;  and  afterwards,  in  the  same  term,  reconvey  the  rever^ 
sion  By  fine,  Sfc.  to  pi^^  ^Hx.  And  now  whether  this  estate  to  A.  toas  a  gifi  in 
taU  ex  provinonej^'om  the  queen,  within  the  statute  ^34  H.  8.  c.  20.  was  the 

estion  between  E.  heir  ^  the  body  of  A.  and  F.  to^  daimed  by  the  fine  levied 
the  father  qfthe  said  E.  whou  daughter  he  had  married ;  ana  it  was  held  by 
nkeley  that  it  was  not,  ist,  because  the  grant  of  the  reversion  to  C.  expresses 
no  intent  qftheifueen  to  create  an  estate  tau  to  A.  i  2d,whenthe  estate  tatl  of  B, 
was  docked  by  tne  recovery,  and  upon  the  fine  levied  C.  rendered  the  tail  to  A. 
he  mtgh  have  rendered  the fke  simple  if  he  had  willed;  and  he  was  the  donor  ^ 
the  estate  tail,  not  the  queen,  except  qfthe  reversion  afterwards  recomvwd: 
24,  this  reversion  reconveyed  was  not  in  the  queen  her  original  reversion,  mtt  m 
new  reversion  expectant  upon  the  tail  of  A.  (for  the  former  tail  was  docked  J 
wher^re  A.  cannot  bar  the  reversion  tn  the  queen,  but  he  may  bar  his  awn  issue 
notwUhstandim;  34  H.  8. :  j^h,  because  although  gift  intaUfya  subfect  may  be 
o  provision  ojthe  king  within  the  statute,  nevertheless  the  intent  should  appear, 

vMch 
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First,  that  the  estate  tallc  must  bee  created  by  a  king,  and 
not  by  any  subject,  albeit  the  king  be  bis  heire  to  the  reversion ; 
for  the  preamble  speakes  of  gins  made  to  subjects,  and  none 
can  have  subjects  but  the  king.  And  also  in  the  preamble  it  is 
said  (for  service  done  to  the  kings  of  the  realme),  and  the  body 

of  the  act  refenreth  to  the  preamble,    [g]  And  therefore  if  the  fg]  Trln.aaEHi. 

duke  of  Lancaster  had  made  a  gift  in  taile,  and  the  reversion  "J^jr  Divcly  & 

descended,  to  the  king,  yet  was  not  tliat  estate  taile  restrained  ^'ved"in'the 

by  that  statute ;  atid  so  of  the  like.  Court  of  Wards. 

Secondly,  if  the  king  grant  over  the  reversion,  then  a  recoverie  Ub.  3.  fi>i.  1 5 

suffered  will  barre  the  state  taile,  because  the  king  had  no  ^  )6,  in  Wbe- 

revcrsion  at  the  time  of  the  recoverie.  "'■"  *  ^^ 

Thirdly,  if  the  king  make  a  gift  in  taile,  the  remainder  in  taile,  Lib.  8.  fol.  77, 

or  grant  the  reversion  in  taile,  keeping  the  reversion  in  the  ^^t  the  Lord 

crowne,  a  recoverie  against  tenant  in  taile  in  possession  shall  ?!  „  n*  !Lf**f ' 

neither  ^^  ^'^-  ^^■> 


vohich  u  not  the  case  here.    Hales  made  two  questions.    I.  H^hat  shall  be  sairl  a 
provision  bif  the  king  xnithin  this  statute^  and  this  is  qttestiofi  4)f  law.   II.  Whether 
this  shall  be  said  to  be  such  a  provision,  tohich  is  matter  ofjfhct,    *  To  the  first  it 
seems,  that  if  the  queen  be  merely  instrumental  in  procuring  an  estate  tail  to  be 
settled^  but  that  the  estate  itself  Joes  not  proceed  either  from  the  charge,  or  from 
the  bounty  of  the  crown  as  a  reward  for  sen  ice,  it  is  no  provision  within  this 
statute  X  and  therefore  it  is  to  be  seen,  if  in  this  case  the  entail  was  upon  con- 
tract  between  subfect  and  subject,  and  if  the  queen  were  merely  instrumental  to 
perfect  the  conveyance  and  save  her  awn  reversion,  which  is  the  second  qtiestion, 
and  a  question  qfjact.     To  the  second,  that  this  is  not  such  a  provision,  there  are 
these- presumptions  :  1st,  Nothing  appears  of  record  that  such  provision  was  in" 
tended,  which  by  Coke  is  here  hdd  to  be  necessary  (but  Hales  doubted  hereof). 
9d,  No  land,  money,  or  other  consideration,  moved  the  queen  to  procure  B.  to 
grant  this  estate  tan  to  A.    3<i,  It  does  not  appear  that  the  queen  took  notice  of 
any  service  done  by  A.  or  ^  any  favour  intended  by  her  to  him.    4th,  If  tne 
queen  had  intended  a  provision  within  the  statute,  she  might  have  caused  0.  to 
convey  the  fee  simple Jirst  to  herself,  and  then  have  granted  to  A.  tit  taU.    5th,  If 
it  was  intended  that  /^.  should  have  an  entail,  which  should  not  be  a  provision 
vaithin  the  statute,  no  one  can  contrive  any  other  way  than  this  to  effect  it.    6th,  It 
appears  thai  A.  was  to  purchase,  and  that  the  queen  should  not  be  prejudiced,  nor 
any  other  person  xshieh  is  effected. — Nota,  At  the  common  law,  if  the  king  grant 
lands  in  fee  simple  conditional,  it  was  doubted  if  donee  post  prolem  suscttatam 
might  have  aliened  to  bar  his  issue,  Riley,  43^.  st^a  \g.b,  but  clearly  not  to 
bar  possibiUtu  of  reverter  in  the  king ;  no,  not  though  the  alienation  were  with 
vMrrantu  collateral,  unless  assets  descended  to  the  king.    Ante,  19.  b.  and  370, 
in  margine.    Sed  unde  alienation  without  warranty  or  assets  bars  subject  donor^ 
4  H.  6.  Jtot.  Pari.  n.  51.     Cknnmons  petition  that  feoffees  who  buy  lands  of  the 
king,  tenant  in  taile  may  enjoy  them  against  the  king.    Resp.  le  roy  s'avisera. — 
Note  also  after  Westm.  2.  and  before  34  H.  8.  recovery  or  fine  barred  the  tail 
of  gif^  by  the  king,  not  the  reversion  to  the  king\  so  that  by  the  wisdom  of  the 
common  law,  where  the  king  raised  theJamUy,  altind  of  perpetuity  was  intended ; 
for  every  man  was  discouraged  to  purduuefrom  the  donee,for  no  act  qfhis  could 
bar  the  Tangs  reversion  or  possibuity  of  reverter,  which  was  a  good  way  to  pre 
eeroe  the  memory  of  the  kin^s  bounty.     When  this  would  not  w,  upon  the  msso^ 
lution  of  monasteries,  the  crown  havmg  much  land  to  bestow,  begun  now  to  pro- 
vide by  34  if.  8.  that  no  alienation  should  bar  the  entail ;  for  there  needed  no  law 
for  the  reversion,  and  no  other  way  could  preserve  the  memory,  Sfc. :  and  yet 
this  is  often  eluded  by  a  temporary  grant  of  the  reverdan  by  the  kingf  and  a 
reconveyance,  Sfc^Loti  Nott.  MSSo^[Note  333.]  ' 

Vol,  ir.  y  t 
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in 


lib.  a.  IbL  i5» 
i6.  Witeman't 
cafe.  Lib.a.  ful. 
59.  Cbolmleje't 


(Ifo.  115.  ig^ 
s  Rep.  15.  b. 
I  Cro.  4)0.) 


Lib.  a.  fol.  16. 
Wifeuo't  cue. 


SorefolTed 
Fetch.  81  Um, 
Rot  i&46»i& 
Kotley't  caie 
in  Commoid 
Bttico. 

(8  Rep.  77.) 


(a  Crow  4)0. 
Cro.  Elis.  595. 
Sid.  166. 
4  Leon.  40. 
Moor,  4»7) 


neither  bane  the  estate  taile  in  ponenion  bj  the 
pumew  of  the  statute,  nor  by  coosequence  the  state 
remainder  or  rerenion;  for  that  the  reversion  or  remainder 
cannot  be  barred,  but  where  the  estate  taile  in  possession 
is  barred. 

Fourthly,  if  a  subject  make  a  gift  in  taile,  the  remainder  to 
the  king  in  fee,  albeit  the  words  of  the  statute  be,  (whereof  the 
reversion  or  remainder  of  the  same,  &c.)  yet  seeing  the  estate 
in  taile  was  not  created  by  a  king,  as  hath  beene  said,  the 
estate  taile  may  bee  barred  by  a  common  recoverie. 

FifUily,  if  Prince  Henrie,  sonne  of  Henrie  the  Seventh,  had 
made  a  gift  in  taile,  the  remainder  to  Henrie  the  Seventh  in  fee, 
which  remainder  by  the  death  of  Henrie  the  Seventh  had  de^ 
scended  to  Henrie  the  Eightli,  so  as  he  had  the  remainder  by 
discent ;  yet  miffht  tenant  m  taile,  for  the  cause  aforesaid,  barre 
the  estate  taile  by  a  common  recoverie. 

Sixthly,  the  word  (remainder)  in  tiie  statute  is  no  vaine  word; 
for  the  words  of  the  preamble  be^  the  king  hath  given  orgranted, 
or  otherwise  provided  to  his  servants  and  subjects.  The  word 
(reversion)  in  the  body  of  the  act  hath  reference  to  these  words 
(given  or  granted);  and  (remainder)  hath  reference  to  these 
words  (otherwise  provided).  As  if  the  king  in  consideration  of 
money,  or  of  assurance  of  land,  or  for  other  consideration  by  way 
of  provision,  procure  a  subject  by  deed  indented  and  inroUed,  to 
make  a  sift  in  taile  to  one  of  his  servants  and  subjects  for  recom- 
pence  ot  service,  or  other  consideration,  the  remainder  to  the 
Icing  in  fee,  and  all  this  appeare  of  record ;  this  is  a  good  provi« 
sion  within  the  statute,  and  the  tenant  in  taile  cannot  by  a  com- 
mon recoverie  barre  the  estate  taile.  So  it  is,  if  the  remainder 
bee  limited  to  the  king  in  taile ;  but  if  the  remainder  bee  limited 
to  the  king  for  yeares,  or  for  life,  that  is  no  such  remainder  as  it 
is  intended  by  the  statute,  because  it  is  of  no  remainder  of  con- 
tinuance, as  it  ought  to  be,  as  it  appeareth  by  tlie  preamble ; 
and  it  ought  to  have  some  affinitie  with  a  reversion,  wherewith 
it  is  joyned. 

Seventhly,  where  a  common  recoverie  cannot  barre  the  state 
taile  by  force  of  the  said  statute,  there  a  fine  levied  in  fee,  in 
taile,  tor  lives,  or  yeares,  with  proclamations  according  to  the 
statutes,  shall  not  barre  the  state  taile,  or  the  issue  in 
taile,  where  the  reversion*  or  r^  remainder  is  in  the  [37371 
kinff,  as  is  aforesaid,  by  reason  of  time  words  in  the  |_  ^^  J 
saia  act  (the  said  recovery,  or  any  other  thing  or  things 
hereafter  to  be  had,  done,  or  suffered  by  or  against  any  snch 
tenant  in  taile  to  the  contrary  notwithstanding),  which  words 
include  a  fine  levied  by  such  a  donee,  and  restrameth  the  same. 

Eighthly,  but  where  a  common  recovery  shall  barre  the 
estate  taile,  notwithstanding  that  statute,  there  a  fine  with 
proclamations  shall  barre  the  same  also. 

Ninthly,  where  the  said  latter.words  of  the  statute  be  (had, 
done,  or  suffbred  by  or  against  any  such  tenant  in  tatles,)  the 
sense  and  construction  is,  where  tenant  in  taile  is  partie  or 
privie  to  the  act,  be  it  by  doing  or  sufiering  that  which  ahwild 
worke  the  barre,  and  not  by  meere  permission,  he  being  a 
stranger  to  the  act  (I )•  . 


(i)  11  Car.  Cro.  obiter  in  Wjfoi'i  case,  tenant  in  tail,  reversion  to  the  — ^, 
u  dmeitedf  entry  of  the  iuue  u  Barred;  tohich  perham  is  so  here^  because  la 
bath  cases  the  taU  is  not  barred.^Lotd  Nott.  MSSr.--[Note  324.] 
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As  if  tenant  in  tayle  of  the  glfl  of  the  king,  the  reversion  to  ^°  i^oiden  Trio. 
the  king  expectant,  is  disseised,  and  the  disseisor  levie  a  fine,  and  39  ^^  ^^ 
fiveyeares  passe,  this  shall  barre  the  estate  taile  (2);  and  so  if  a  stiltlbrT&  Do- 
eollaterall  ancestour  of  the  donee  release  with  warrantie,  and  the  ver  in  Communi 
donee  suffer  the  warrantie  to  descend  without  any  entry  made  in  Banco, 
the  life  of  the  ancestour^  this  shall  binde  the  tenant  in  tayle,  (^i^-  33«- 
because  he  is  not  party  or  privie  to  any  act,  either  done  or  suf-  l^\    ^^^' 
fered  by  or  against  him.  '     '^ 

Tenthljr,  albeit  the  preanible  of  the  statute  extend  onely  to 
ffifb  in  taile  made  by  the  kings  of  England  before  the  act  (viz. 
bath  given  and  panted,  &c.)  and  the  body  of  the  act  referreth  to 
the  preamble  (viz,  that  no  such  feigned  recovery  hereafter  to  be 
had  against  such  tenant  in  taile),  so  as  this  word  (such)  may 
seeme  to  couple  the  body  and  the  preamble  togetlier;  yet  in  this 
case  (such)  shall  be  taken  for  such  in  equall  mischiefe,  or  in  like 
case ;  and  by  divers  parts  of  the  act  it  appeareth  that  the  makers 
of  the  act  intended  to  extend  it  to  future  gifts ;  and  so  is  the 
law  taken  at  this  day  without  question. 

A  recovery  in  a  writ  of  right  against  tenant  in  taile  witliout  a  33  E.  a*  Judge- 
voucher,  is  no  barre  of  any  gift  in  taile.  ment,  959. 

If  tenant  in  taile  the  remainder  over  in  fee  cesse,  and  the  lord  ®  ^iv^^* 

recover  in  a  cessavit^  this  shall  not  barre  the  estate  taile,  for  the  J^  ^  /t  b. 

issue  shall  recover  in  a  Jbrmedon ;   neither  were  either  of  these  15  E.  4!  8. 

barres  when  LiUktan  wrote.   But  let  us  now  heare  Littleton,       F.  N.  B.  134.  b. 

PI.  Com.  937. 
a8E.3.  96.  F.N.B.a8.J. 
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AliSOj  if  tenant  in  taile  discontinue  the  taile,  and  hath  is^ue  anddieth, 
-^  and  the  uncle  of  the  issue  release  to  the  discontinuee  with  warrantie, 
S^c.  and  dieth  without  issue,  this  is  a  eollaterall  warranty  to  the  issue  in 
tayle,  because  the  warranty  descendeth  upon  the  issue,  Htat  cannot  convey  , 
hmselfe  to  the  entayle  by  meanes  of  his  uncle,  ,     ' 

THE 


»j 


(2)  Oro.  Car.  430.  Jones  cited  the  case  according  to  the  report  in  this 
place ;  but  it  seems  he  was  misled  by  this  book.     See  the  note  immediately 
to\\owing,^~'Il  seems  to  some  that  the  case  of  Stratford  and  Dover  above  quoted  tf 
n&t  laxo ;  for  in  a  Rep,  11.  Magd.  CoU,  case,  it  is  adjudged,  that  the Jine  dots  not 
bar  the  college,  not  being  parties,  because  theiz  Eliz,  makes  void  all  acts  which  it 
suffers,  and  such  sufferance  extends  to  the  act  in  tvhich  they  are  riot  parties,  by  sir 
dirt,  Bi — And  sir  F.Moore,  ^6*]*  reports  the  same  case :  and  thereby  Walmstey  it 
is  said,  that  this  issue  is  only  bound  in  the  time  the  fine  is  levied',  but  tio  other  'issue, 
and  this  6y  34  i7^  8« ;  hence  it  seems,  that  sir  F,  Moore  or  lord  Coke  have  mis- 
reported  the  case,  for  th^  are  contrary  to  each  other.    Note,  Mr.  Palmer' ^oU 
Hen«  Findi,  afterwards  iZrd  Nottingham  and  chancellor,  that  he  attended  Walter 
chief  baron  upon  a  reference,  and  that  Walter  denied  the  above  case,  and  said, 
that  the  roil  was  contra,  and  the  judgment  there  contra  to  this  report,  and  that  he 
and^Pdiioer  went  to  the  house  of  lord  Coke,  then  living,  and  shewed  him  the  roll 
contra  to  his  report  in  this  place,  and  that  he  acknowledged  it,  and  said,  that  he 
trusted  to  sergeant  Bridgman's  report:  whence  it'  appears,  that  sir  F,  Moore s 
report  is  the  better,  and  there  he  reports  it  to  have  been,  39  Eliz.  lio\  1914. — 
Lord  Nott.  MSS.— [Note  335.] 

y'ya 
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(nCmLkL      J*  H  E  rcMoo  wherefore  the  wamnlie  of  Ife 
3^7^*^^     ^   rMtttotiielaDdeaCaikdslianb0relfeinKiBta^k»ftr 
^TSS.'jST'     tht the  hm  mi mHwth dMit the inde wwild  not mmilM  Jlj  dk- 
7447  herkbit  lavfiiD  heire, beiBf  of  hit  one  blo«t  of  dat  rigfaK 

(Port  974-  h-)     which  the  uncle  never  hod,  bat  cnme  to  the  *   '     ' 
(3B<pu|^)       neneyOnleHe  bee  would  leave  him  gienter 

pratrnmitmr  aliemam  potieHtmiem  f<r  pnrfmBiae.  And 

the  kw  win  admit  no  proofe  againtt  thitt  which  the  law  pie> 

(Aaie6Lk)        inmffh      Andaoit  ii  of  all  other  coDateraD  warrantiei;  Ibrno 

nan  is  prctomed  to  doe  anj  thing  againil  nature. 
lk]iitL4^iS'       W  And  the  like  hiddeth  in  aonie  other  GMes;  m  if  a  rcaibe 
tofficDIa;     behinde  for  twentieycarea,  and  the  lord  make  an  atquittauue  for 
•7i«  the  kwt  that  it  doc  ;tul  thereat  are  weauuied  to  be  paid;  and  the 

[Q  7H,4.^      kw  wiU  admit  no  proofe  against  this  prennption  (3).    [/]  Soif 

his  wife  hadi  a    '     ~ 


a  man  be  within  the  feore  seas»  and  his  wife  hadi  a  GfaOde»  the 
lawpresometh  that  it  is  the  childe  of  thehadMnd;  and  againat 
diis  presomption  the  law  will  admit  no  proofe  (4). 
M  3  ^  $•  C"*^  ^^^  '"'^  '^  *  innocent  be  ac«»edof  fidonj, 

Coraactovat  and  for  ftarflieth  from  the  same,  t^*  albeit  be  judidallj  [^7371 
aci|uittethbimselfeofthefelooie,yetif  itbefoondthat  [^  ^  J 
he  fled  for  the  felonie,  he  shall,  notwithstanding  his 
innocende,  forfeit  all  bis  goods  and  chattels,  debts  and  duties ; 
for  as  to  the  forfeiture  of  them,  the  law  wfll  admit  no  proofe 
against  the  presomption  in  law  aroundedtmon  his  flight:  andao 
Brsdaa,  Sb.  s.  in  many  other  cases.  But  jet  tne  generall  rule  is,  Qaod  sUtiitmr 
OR*9>  proiumptioni  donee  probetur  in  contrarimm ;  but,  as  you  see,  it 

bath  many  exceptions, 
fii]  B0t.  Pbr-         [n]  It  nath  beene  attempted  in  parliament,  that  a  atatofte 
iU«SBt,6o£.a.  miabt  be  made,  that  no  man  should  be  barred  by  a  warrantie 
"*'"'  77*  coBaterall,  but  where  assets  descend  from  the  same  ancestor ; 

but  it  never  tooke  effect  (1),  for  that  it  should  weaken  common 
assurances  (a). 

Sect. 

(3)  This  is  to  be  understood*  of  an  acquittance  under  hand  and  seal,  whidi 
is  an  estoppel;  for  if  it  be  not  under  seal,  the  law  will  admit  of  proof  to  the 
contrary :  out  an  avowry  for  the  last  day's  rent  is  no  discharge  for  the  former ; 
for  by  the  avowry  the  avowant  says  so  much  is  due,  but  discharges  nothing,  no 
other  rent  being  mentioned  in  the  avowry,  but  that  for  which  heacknowlrages 
the  takinff  the  goods.  See  1  Sid.  44.  1  Lev.  43.  1  Saund.  285,  286.  Lutw. 
1 1 73.     Note  to  the  lith  edition — [Note  326.] 

(4)  But  see  ant  244.  a.  note  2. 

(1)  However,  it  hath  been  effected  in  our  days;  for  by  4  Ann.  cap.' 16. 
sect.  2 1 .  all  warranties  since  the  first  day  of  Trinity  Term,  anno  Dom.  1 705,  by 
any  tenant  for  life,  of  any  lands,  tenements,  or  hereditaments,  coming  or 
descending  to  any  person  in  reversion  or  remainder,  are  void  and  of  no  eroct; 
and  all  collateral  warranties  made  since  then  of  any  lands,  tenements,  or  here- 
ditaments, by  any  ancestor  who  had  no  estate  of  inheritance  in  possession^ 
the  same  is  void  against  the  heir.    Note  to  the  11  th  edition.^^['Sote  327.] 

X^)  The  reader  will  recollect,  that  previously  to  the  statute  de  ddnis  all 
estates  were  held  either  in  fee  simple,  in  fee  simple  conditional,  for  life,  or  for 
years ;  and  that  estates  tail,  in  the  light  in  whicn  we  now  consider  diem,  had 
not  then  an  existence.  If  a  person  seised  in  fee  simple  aliened  his  estate,  the 
alienation  was  certainly  binding  both  upon  his  lineal  and  his  collateral  heirs ; 
his  warranty  therefore  had  effect  so  far  as  it  entitled  the  alienee  to  vouch  the 

tr  of  the  warrantor,  and,  in  case  of  eviction,  to  claim  a  recompense  from 

him» 
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j^  LSOf  if  the  tenant  in  tayle  hath  issue  two  daughters  and  dieth^  and 

the  elder  entreth  into  the  whole,  and  thereof'  maketh  ajeoffement  in 

fee  with  warrantie,  ^c.  and  after  the  elder  daughter  dieth  without  issue ; 


m 


hiniy  if  any  real  aaseU  descended  upon  him  from  the  ancestor :  but  with 
respect  to  the  repelling  or  rebutting  of  the  claim  of  the  heir  to  the  estate 
itself,  as  the  alienations  of  tenant  in  fee  simple  bound  the  heirs  as  effectually 
without  the  warranty  as  with  it,  the  warranty,  in  that  respect,  could  have  no 
operation. 

As  to  the  warranties  of  persons  seised  of  estates  held  in^^  simple  conditional, 
it  has  been  observed  before,  p.  336.  b.  note  1.  that  the  condition  from  which 
that  estate  took  its  appellation  did  not  suspend  the  fee  from  vestmg  in  the 
donee  immediately  by  the  gift ;  and  therefore  if  be  aliened  before  he  had  issue, 
it  not  only  was  no  forfeiture,  but  if  afterwards  he  had  issue,  it  was  a  bar  to 
them.  Hence  the  warranty  of  a  tenant  in  fee  simple  conditional  had  the  same 
effect  with  respect  to  his  issue,  as  the  warranty  of  tenant  in  fee  simple  absolute 
had  upon  those  who  claimed  from  him;  that  is,  with  assets,  it  entitled  tlie  war* 
rantee  to  vouch  the  issue  as  heirs  at  law  of  the  ancestor ;  but  in  other  respects 
it  had  no  operation,  as  the  issue  was  bound  by  the  alienation  of  tlie  ancestor, 
as  efiectually  without  warranty  as  with  it.  With  respect  to  the  donor  or  rever- 
sioner,  the  alienations  of  tenunt  in  fee  simple  conditional  could  not  be  binding 
on  him  without  assets,  because  he  claimed  to  be  in  by  title  paramount. 

As  to  the  warranties  of  tenant/or  Hfe  or  for  years :  in  most  cases  they  must 
have  been  void,  as  commencing  by  disseisin.  In  those  cases  where  they  were 
not  void  upon  that  account,  it  is  to  be  observed,  that  before  the  statute  of  uses 
an  estate  of  freehold  could  not  be  created  without  livery  of  seisin ;  and  that  as 
the  livery  of  seisin  of  tenant  for  life  or  for  years  was  a  mrfeiture  of  the  estate, 
the  reversioner  or  remainder-man  miffht  enter  immediately  for  the  forfeiture ; 
but  if  he  did  not  enter  during  the  life  of  the  person  aliening,  the  warranty 
estopped  him  from  entering  af&rwards.  The  reader  will  recollect,  that  if  a 
disseisor,  abator,  or  intruder,  died  in  the  possession  of  the  estate,  his  heirs  so 
far  acquired  a  presumptive  title  to  the  estate,  that  the  disseisee  could  no  longer 
restore  his  possession  by  entry,  but  was  reduced  to  his  action.  By  analogy  to 
this  reasoning,  and  a  rational  extension  of  the  principles  on  which  it  was 
founded,  the  law  supposed  that  the  remainder-man  or  reversioner  would  have 
entered  for  the  forfeiture  of  the  tenant  for  life  or  years,  if  an  equivalent  were 
not  given  him :  it  was  therefore  presumed,  that  if  he  did  not  enter  during  the 
life  of  such  particular  tenant,  he  had  received  from  him  an  equivalent ;  and 
this  presumption  being  admitted,  he  could  not  afterwards,  with  any  colour  of 
justice,  be  allowed  to  claim  the  estate  itself. 

Sucli  were  the  effects  and  operations  of  warranty  at  the  common  law. 

The  first  material  alteration  in  it  was  by  the  statute  of  Gloucester,  6  £.  1. 
ch.  3.  by  which  it  was  enacted,  that  the  warranty  of  the  father,  tenant  by  the 
courtesy,  either  in  the  life  of  his  wife  or  afterwards,  should  not  be  a  bar  to  tlie 
heir  without  assets.  The  next  statute  which  made  any  material  alteration  upon 
the  effect  and  operation  of  warranty,  was  the  statute  de  donis.  An  attempt  nas 
been  made  in  note  1,  page  336.  b.  and  notes  1  and  a  to  page  337.  a.  to  explain 
in  what  manner,  and  by  what  construction  of  law,  estates  tail  derived  their 
origin  from  that  statute.    I(  is  obvious,  that  if  the  warranty  of  tenant  in  tail, 

T  T  3  without 
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tit  thU  aue  ihe  yautigtr  daudUer  i$  barred  as  to  the  erne  wuiiie,  amdma  to 
the  other  moUie  $hee  is  not  Oarred.  For  as  to  the  moUy  which  bekmgtth 
to  the  younger  daughter,  thee  is  barred,  because  as  to  this^  part  shee 

*  part    moiiie  wohich  belomgeth  ioher,  L.  and  M.  and  Rok 

withmitasieUy  badbeenpennittedtobeabaroftheestatetafl,  it  wodldlim 
been  in  the  power  of  evenr  tenant  in  tail  to  have  eraided  diat  ttatoCe,  wmd 
barred  his  istue.  By  a  kind  of  analogy,  therefore,  to  what  the  l^idatare  bad 
done  in  patting  the  stat.  of  Gloacester,  the  judges  m  their  construction  of  the 
statute  de  donu^  hefd,  that  the  warranty  of  tenant  m  tail,  without  aaeC%  AokM. 
not  bind  his  issue ;  but  by  the  same  analogy,  and  to  prevent  die  drcaitT  wfaidi 
would  arise  if  the  issue  had  been  permitted  to  recorer  the  estate  mm  the 
alienee,  and  the  alienee  to  recover  the  assets  from  the  issue,  they  bdd  the  issvK 

bound  by  warranty  with  assets. ^With  respect  to  those  in  remainder  or 

reversion — it  is  to  be  observed,  that  the  statute  de  donis  extends  onlr  to  the 
alienations  of  tenants  in  tail ;  the  alienations,  therefore,  of  tenants  for  fife  with 
warranUr,  remained  as  they  did  at  the  common  law,  end  therefore  boond  all 
npon  wnom  the  warranty  descended,  either  with  or  without  assets.  Neither  did 
the  statute  de  donis  restrain  the  alienations  of  tenant  in  tail,  except  so  €st  m 
they  prevented  the  land  descending  upon  the  issue  at  his  death,  or  reverting  to 
tlie  donor  for  want  of  issue  in  tim.  There  is  nothing  in  it  which,  either  di- 
rectly or  indirectly,  restrains  die  tenant  in  tail  from  barring  a  remainder-man 
in  tail,  by  his  warranty  descending  on  him,  unless  perhaps  it  should  be  con- 
sidered that  eveiy  particular  estate  in  remainder  is  carved  out  of  and  a  part 
of  the  reversion,  and  consequently  equally  entitled  to  protection.  As  to  a 
remainder-man  in  tail,  therefore,  the  operadon  of  warranty  in  rebutting  die 
heir,  remained  as  it  was  before  the  statute;  it  barred  him  both  with  and 
without  assets.  This  is  laid  down  and  explained  with  great  learning  and  force 
of  argument  by  lord  chief  justice  Vaughan,  in  his  argument  in  Bole  v.  Horton. 
Xce  his  Reports,  p.  360.  The  case  there  was,  that  William  Vescy  deviaed  to 
John  Vescy,  his  eldest  son,  and  the  heirs  male  of  his  body ;  and  for  want  of  such 
issue  to  William  Vescy,  another  of  his  sons,  and  the  heirs  male  of  his  body ;  and 
for  want  of  such  issue  to  hu  own  right  heirs.  John,  upon  his  fiither's  death, 
entered,  and  died,  leaving  issue  only  two  daughters :  William  then  entered  and 
aliened  with  warranty,  and  died  without  issue.  The  quesdon  was,  whether  the 
warranty  rebutted  the  daughters.  Lord  chief  justice  Vaughan  was  of  opinion, 
that  the  warranty,  not  being  accompanied  with  assets,  would  not  have  barred  his 
own  issues  in  tail,  if  there  had  been  any,  or  the  two  daughters,  who  claimed 
the  reversion,  both  issues  in  tail  and  the  reversioners  being  protected  by  the 
statute  de  donis :  but  he  admitted,  that  if  there  had  been  any  intermediate 
remainder  in  tail,  the  warranty  would  have  rebutted  all  who  claimed  under  that 
remainder,  a  remainder  in  tail  not  being  under  the  protection  of  the  statute. 
The  only  point  before  the  court  in  this  case  was,  upon  the  operation  of  the 
warranty  to  rebut  the  reversioners.  Upon  this  the  court  was  divided ;  the 
chief  justice  and  justice  Archer  were  for  the  demandant ;  and  justice  Wyld  and 
justice  Atkins  for  the  tenant.  The  next  statute  which  restrained  the  ope- 
ration of  warranty  was  1 1  Henry  7.  cli.  «o.  by  which  the  warranty  of  the  wife 
of  her  husband's  lands,  either  with  or  widiout  her  succeeding  husband,  was 
held  to  be  void.  The  last  statute  which  has  been  enacted  for  the  purpoee  of 
restraining  the  operadon  of  warranty,  is  the  4  and  5  Ann.  ch.  16.  by  which  all 
warranties  of  tenant  for  life  are  declared  void ;  and  all  collateral  warrandes  of 
any  ancestor  who  has  not  an  estate  of  inheritance  in  possession,  are  declared 
void  against  the  heir.  But  this  statute  does  not  extend  to  the  alienadon  of 
tenant  in  tail  in  possession.  The  consequence  is,  that  even  at  this  day,  if  a 
tenant  in  tail  in  possession  discontinues  his  estate  with  wimranty,  it  is  a  bar  irith 
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convey  the  discent  by  meanes  of  her  elder  sister,^  and  therefore  as  to  this 
moitie,  this  is  a  collaierall  warrantie.  But  as  to  the  other  moitie,  which 
belongeth  to  her  elder  sister,  the  warrantie  is  no  bar  to  the  younger  sister, 

because 


assets  to  his  issue,  and-  without  assets  to  those  in  remainder.  Supposing, 
therefore,  the  common  case  of  a  limitation  to  the  first  and  other  sons  succes- 
sively in  tail  male ;  if  the  first  son,  when  in  possession,  levies  a  fine,  that  is  a 
discontinuance  of  the  remainders  to  the  other  sons;  and  by  reason  of  the  war- 
ranty contained  in  the  concord,  it  is  a  bar  to  them,  even  without  assets.  It 
is  the  same  if  he  executes  a  feoffment,  and  accompanies  it  with  a  warrantv* 
It  remains  to  observe,  thst  no  warranty  extends  to  bar  any  estate,  either  in 
possession,  reversion,  or  remainder,  unless  before,  or,  at  least,  at  the  time  that 
the  warranty  is  made,  it  is  divested  or  displaced.  See  Seymour  s  case,  10  Rep. 
Q^, — These,  it  is  presumed,  are  the  general  outlines  of  the  doctrine  of  warran^. 
The  reader  will  observe,  by  what  has  been  said  on  that  subject,  that  at  common 
law,  the  operation  of  a  warranty  to  rebut  the  heir  could  hold  in  no  case  where 
the  heir  claimed  the  estate  warranted  from  the  ancestor  by  descent ;  for,  at  th6 
common  law,  wherever  the  ancestor  had  the  inSheritance,  he  could  alien  It  from 
the  iiisue ;  therefore  the  warranty,  as  to  the  pur^yqse  of  rebutter,  was  perfectly 
inoperative.  The  statutes  have  made  no  alteration  in  these  respects.  Had  it 
been  held  that  the  statute  de  donis  did  not  restrain  the  effect  of  tne  warranty  to 
rebut  the  issue,  this  principle  would  have  been  broken  into,  as  the  heir  in  that 
case  would  have  been  rebutted  by  his  ancestor's  warranty  from  an  estate  which 
he  claimed  to  take  from  him  by  descent;  but  as  the  contrary  construction  was 
received,  the  principle  remains  as  it  did  at  the  common  kw.  The  consequence 
is,  that  without  assets  the  ancestor's  warranty  never  did,  and  does  not  now  bind 
the  heir  in  any  case,  except  where  he  takes  by  purchase ;  and  that  when  he 
does  take  by  purchase,  it  binds  him  either  with  orwithout  assets,  in  every  case 
where  the  contrary  has  not  been  enacted  by  statute.  Upon  inquiry  it  will  be 
found,  that  the  cases  where  the  operation  of  warranty  still  prevails  are  reduced 
to  two ;  the  first,  that  by  the  Construction  of  the  statute  de  donis^  the  ancestor's 
warranty  binds  the  issues  in  tail  with  assets ;  the  other,  that,  at  common  law^ 
the  warranty  of  the  ancestor,  tenant  in  tail  in  possession,  still  continues  (unless 
the  contrary  can  be  supported  on  the  ground  before  hinted  at)  to  bar  those  in 
remainder  without  assets.  It  is  observable,  that  all  warranties  are  collateral, 
80  far  as  they  are  extraneous  to  the  estate,  and  by  way  of  contradistinction  to 
those  rights,  incidents,  or  qualities,  which  by  their  nature  are  inherent  in, 
annexed  to,  or  issuing  out  of  the  estate  which  they  accompany.  In  this  sense 
the  word  collateral  frequently  occurs  in  our  law  books.  Thus,  1  Rep.  lai.  b. 
an  use  at  common  law  is  said  to  be  a  trust  or  confidence^  not  issuing  out  of 
land,  but  a  thing  collateral,  annexed  in  privity  to  the  estate.  In  the  same  sense 
it  is  used  in  the  well-known  distinction  between  powers  relating  to  the  estate 
of  the  donee  of  the  power  and  coUateral  powers.  Thus,  whether  the  warrahty 
descends  lineally  or  collaterally,  whether  the  estate  and  the  warranty  descend 
from  the  same  person  or  from  different  persons,  and  whether  the  warranty  is 
considered  as  to  its  operation  of  rebutting  the  heir,  or  of  entitling  the  alienee 
to  vouch  the  warrantor,  it  is,  in  its  nature,  collateral  to  the  estate  which  it 
accompanies.  If  in  some  cases  it  bars  the  heir  from  claiming,  and  in  others  it 
does  not,  it  is  only  because  the  statute  lain^  has  said,  that  in  some  cases  where 
by  the  common  law  it  would  have  operated  as  a  bar,  it  shall  no  longer  ^hava 
that  operation ;  and  if,  by  the  statute  de  dams,  the  warranty  of  tenant  in  tail 
did  not  bar  the  issue  without  assets,  but  barfed  it  with  assets,  this  is  not  from 
any  pre-established  distinction  between  lineal  and  collateral  warranty,  but  be- 
cause the  jadges,  upon  the  construction  of  the  statute  de  donis^  held  the  issues  in 
tail  and  the  reversioner  d^ould  not  be  deprived  of  the  estate  by  the  indirect  and 

Y  Y  4  circuitous 
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because  ahe  may  comcey  her  diseaU  as  to  thai  mailie  whick  bdcmmeih  to 
her  elder  sister  by  the  same  elder  sister,  so  as  to  this  moitie  which  bmmgetk 
to  the  elder  sister,  the  toarrantie  is  Uneall  to  the  yotutger  sister. 

Sect.  711. 

j^ND  note,  that  as  to  him  that  demandeth  fee  simple  bif  any 

-^  ancestors,  he  shall  be  barred  by  warrantie  tineall  which  deia 

upon  him,  unlesse  he  be  restrained  by  some  statute. 

Sect.  712. 

nUT  hee  that  demandeth  fee  tayle  by  writ  of  formedon  in  discender, 
-^  shall  not  bee  barred  by  Uneall  warrantie,  unlesse  he  hath  assets,  by 
discent  in  fee  nmple  by  the  same  ancestour  that  made  the  warrantie.  Bui 
collaterau  warrantie  is  a  barre  to  him  that  demaiulelh  Jee,  and  also  to 
him  that  demandeth  fee  tayle  without  any  other  discent  ofjee  simple,  except 


circuitoiu  operation  of  warranty,  when  that  statute  had  declared  they  should 
not  be  depnved  of  it  by  the  direct  alienation  of  common-law  conveyances. — 
The  chief  part  of  the  observations  offered  to  the  reader  in  this  note  are  grounded 
on  what  was  said  by  lord  Vauehan  in  the  argument  above  referred  to :  be  con- 
cludes it  bv  sayinff,  ^  The  doctrine  of  the  binding  of  lineal  and  collateral 
<<  warranties,  or  their  not  binding,  is  an  extraction  oat  of  mens  brains  and 
**  speculations  many  scores  of  years  after  the  statute  (if  (fonu.— And  if  Little- 
**  ton  (whose  memory  1  much  honour)  had  taken  that  plain  way  in  resolving 
**'  his  many  excellent  cases  in  his  Chapter  of  Warranty,  of  saying  the  warranty 
*<  of  the  ancestor  doth  not  bind  in  this  case,  because  it  is  restrained  by  the 
*<  statute  of  Gloucester,  or  the  statute  de  donis;  and  it  doth  bind  in  this  case, 
<<  as  at  the  common  law,  because  not  restrained  by  either  statute  (for  when 
'*  he  wrote  there  were  no  other  statutes  restraining  warranties,  there  is  now  a 
«  third,  1 1  H.  7.)  his  doctrine  of  warranties  had  been  more  clear  and  satis- 
**  factory  than  now  it  is,  being  intricated  under  the  terms  of  lineal  and 
*<  collateral ;  for  that  in  truth  is  the  genuine  resolution  of  most,  if  not  of  all 
"  his  cases ;  for  no  man's  warranty  doth  bind,  or  not,  directly,  and  d  priori, 
"  because  it  is  lineal  or  collateral ;  for  no  statute  restrains  any  warranty  under 
**  those  terms  from  binding,  nor  no  law  institutes  any  warranty  in  those  terms ; 
''  but  those  are  restraints  by  consequent  only  from  the  restraints  of  warranties 
**  made  by  statutes/'  Vaugh.  375.-~Lord  Holt  is  also  reported  to  have  said, 
**  The  true  reason  of  collateral  warranty  was  the  security  of  purchasers,  and 
**  for  their  encouragement ;  as  also,  for  the  establishing  and  settling  the  estates 
'<  of  such  as  were  in  by  title,  or  descent  cast ;  and  this  was  the  only  security 
**  such  persons  could  have  at  common  law.  And  because  the  estate  of  such 
**  persons  as  are  in  by  title  are  mucli  favoured  in  law,  these  covenants  that 
**  were  for  strengthening  of  them  were  favoured  likewise.  And  in  those  days 
'<  there  was  no  need  of  lineal  warranty ;  but,  however  the  force  of  that  is 
**  taken  away  by  the  statute  de  donit^  and  common  recovery  is  not  upon  the 
*'  supposition  of  recompense  in  value,  anS  never  was  within  the  statute,  but 
'*  always  as  much  out  of  it  as  if  it  were  so  mentioned  by  express  words."  And 
this,  he  said,  was  my  lord  Hale's  opinion.    12  Mod.5i2. — [Note  338.] 
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in  eases  which  are  restrained  by  the  statutes f  and  in  other  cases  Jor  certaine 
causes,  as  shall  be  said  hereajier  {i). 

**  TJ  ATH  issue  two  daughters  J*    If  husband  and  wife,  tenants  5  K.  3.  Oarr.  78. 

in  especiall  tayle^  have  issue  a  daughter,  and  the  wife  Ub.8.  fol.41. 

die,  the  husband  by  a  second  wife  hath  issue  another  daughter,  ^J^™'"  ^^^'^ 

and  dtscontinueth  m  fee  and  dieth,  a  collateral!  ancestor  of  the  (10  Rep.  95.) 
daughters  releaseth  to  the  discontinuee  with  warranty  and  dieth, 
the  warrantie  desccndeth  upon  both  daughters,  yet  the  issue  in 

taile  shall  bee  barred  of  the  whole ;  for  in  judgement  of  law  the  (Ante  367.  b.) 

entire  warrantie  descendeth  upon  both  of  tliem.  (a  Cro.  217, 

ai8.> 

'*y4iui  the  elder  enireth  into  the  vahoUy  and  thereof  ntaleth  a 
Jfeofflnentf  SfcJ'    Here  it  is  to  bee  understood,  that  when  one 
coparcener  doth  generaUy  enter  into  the  whole,  this  doth  not  (Ant.  189.  a. 
devest  the  estate  which  descendeth  by  the  law  to  tlie  other,  ^4^  ^O 
unlesse  shoe  that  doth  enter  claimeth  the  whole,  and  taketh  the  f^  chl^ler'^of 
profits  of  the  whole ;  for  that  shall  devest  the  frediold  in  law  DrKent,^Scct. 
of  the  other  parcener.  398. 

Otherwise  it  is  afler  the  parceners  be  actually  seised,  the 

taking  of  the  whole  profits,  or  any  claime  made  by  the  one, 

cannot  put  the  oUier  out  of  possession  without  an 

[37471  *^  Actuall  putting  out  or  disseisin.    And  in  this  case  of 
J  Uttleton,  when  one  coparcener  entreth  into  the  whole, 
'    *        and  maketh  a  feoffement  of  the  whole,  this  devesteth 
the  freehold  in  law  out  of  the  other  coparcener* 

Now  seeing  the  en  trie  in  this  case  of  Littleton  devested  not 
the  estate  of  the  other  parcener,  if  no  further  proceeding  had 
beene,  then  it  is  to  be  demanded,  that  seeing  the  feofieineht  doth 
worke  the  wrong,  and  bee  the  wrong  either  a  disseisin,  or  in  , 
nature  of  an  abatement,  how  can  the  warrantie  annexed  to  that  * 
feofiement  that  wrought  the  wrong  be  collaterall,  or  binde  tlie 
youngest  sister  for  her  part?     To  this  it  is  answered,  that 
when  the  one  sister  entreth  in  the  whole,  the  possession  being 
void,  and  maketh  a  feofiement  in  fee,  this  act  subsequent  doth  PI.  Com.  543, 
so  explaine  the  entry  precedent  into  the  whole,  that  now  by  (5  ^P*  5i- 
construction  of  law  she  was  only  seised  of  the  whole,  and  this        *  ^'^'^  ^^ 
feofiement  can  bee  no  disseisin,  because  the  other  sister  was 
never  seised ;  nor  any  abatement,  because  they  both  made  but  (Sect  398. 
one  heire  to  the  ancestour,  and  one  freehold  and  inheritance  ^^*^*  393  b.) 
descended  to  them.     So  as  in  judgement  of  law  the  warrantie 
doth  not  commence  by  disseisin  or  by  abatement,  and  without 
question  her  entrie  was  no  intrusion. 

Tenant  in  taile  hath  issue  two  daughters,  and  discontinueth 
in  fee,  the  youngest  disseiseth  the  discontinuee  to  the  use  of 
berselfe  and  her  sister,  the  discontinuee  ousteth  her,  against 
whom  she  recovereth  in  an  assise,  the  eldest  agreeth  to  the 
disseisin,  as  she  may,  against  her  sister,  and  becomes  joyntenant 
with  her.    And  thus  is  the  booke  in  the  ai  Assise  [n]  to  be  [»]  at  An. 
intended,  the  case  being  no  other  in  efiect;  but  A*  disseiseth  P- ^9* 
one  to  the  use  of  himselfe  and  B.y  B.  agreeth ;  by  this  he  is  ^       ^^ 
joyntenant  with  A. 

''And 


(1)  The  observations  of  Lord  Vaughan  on  this  Section,  and  the  comment 
upon  it,  deserve  attentive  perusal.    See  Vaugh.  375. 


374.  b.]  Of  Warrantie.    L.  3.  C.  l3.  Sect  718. 

»''' And  ntU,  Oat  MS  to  kirn  tkatdsmaadtA  fie  rs7  4^ 

HtUisfi.  ?"/*;*«"  InA«etwoSectfoii.tb««««i««ed  L  ^^  J 

6£.^66.  ioure  legall  cooclufioiis : 

7E.  3, 64.57.        First,  tbat  a  UamII  wamolie  dodi  binde  the  ri^t  of  a  fee 

9E^3->&  limple. 

'^1*^  '>  Secondlj,  that  a  linea]!  wamntie  dolli  nol  binde  tfaeri^of 

1^.90^'  aD  estate  taOe,  for  tbat  it  is  restrained  bj  the  statute  of  dams 

Ibid.  ^  condUiomililms, 

95  £.  3. 50.  Thirdlj,  that  a  lineall  warranty  and  asseU  is  a  barre  of  the 

•7  E.  3. 83.  right  in  taiJe,  and  is  not  restrained  (as  hath  beene  said)  by  the 

V  *^  ffl  M*  fc.  said  act. 

^Srk  3.  Coram  Foorthl  V,  that  a  collateral!  warranty  made  by  a  collaterall  an- 
Bcgr,  Abbot  de  cestor  of  the  donee,  doth  binde  the  ri^t  of  an  estate  taile,  albdt 
Colchester**  there  be  no  assets ;  and  the  reason  thereof  is  upob  the  statute  i>f 
aae,  46  ^^m.  6.  donisconiUiionaiibu*,  for  that,  it  is  not  made  by  tlie  tenant  in  taile, 

n.  Com.  664-      ^^  3g  jjig  Jineall  warrantie  is. 
19  b.  4. 10. 

Vid.  Sect.  703. 747. 

(Moor,  96.  To  this  may  be  added,  that  the  warranty  of  the  donee  in 

accord.  Vaogh.  1^]^^  which  is  coUaterall  to  the  donor,  or  to  him  in  remainder, 

^eV^b^Ss,)  ^>i^  ^^■'^  ^®  ^'"'»  ^^^  binde  them  without  any  assets.     For 

thouffh  the  alienation  of  the  donee  after  issue  doth  not  barre 
the  donor,  which  was  the  mischiefe  proTidcd  for  by  the  act, 
'  yet  the  warranty  being  collaterall  doth  barre  both  of  them ;  for 
the  act  restraineth  not  that  warrantfy  but  it  remaineth  at  the 
common  law,  as  LMeion  after  saith :  and  in  like  manner  the 
warranty  of  the  donee  doth  barre  him  in  the  remainder. 

Fktojib.  s.  ca.  *^  A$$eU,  (id  est)  <]|uod  tantundem  valet/'  sufficient  by  discent. 
06*  Briti.  f  86.  Note,  assets  requisite  to  make  a  lineall  warranty  a  barre  most 
4  £.  3.  Gar.  63.  have  SIX  qualities.  First  it  must  be  assets  (that  is)  at  equaU 
'^  E  ^  ^^  ^'  ^ue  or  more  at  the  time  of  the  discent.  Secondly,  it  must  be 
7  H.  6^3^  ^^  discent,  and  not  by  purchase  or  gift,  lliirdly,  as  LUtlekm 
11 H.  4.  so.  here  saith,  it  must  be  assets  in  fee  simple,  and  not  in  taile,  or 
<a  BoU.  Abr.  for  another  man's  life.  Fourthly,  it  must  descend  to  him  as 
774*  776')  heire  to  the  same  ancestor  that  made  the  warranty,  as  Uuleton 

also  here  saith*  Fifthly,  it  must  be  of  lands  or  tenements,  or 
ft4  E.  3. 47.  rents,  or  services  valuable,  or  other  profits  issuing  out  of  lands 
(6  Rep.  56.)       or  tenements,  and  not  personall  inheritances,  as  annuities  and 

the  like.    Sixthly,  it  must  be  in  state  or  interest,  and  not  m  use 

or  right  of  actions  or  rights  of -entry,  for.  they  ave  no  assets 
fa]  31  E.  3.  until  they  be  brought  into  possession,  [a]  But  if  a  rent  in  fee 
Am.  6-  is^-  3«  simple  issuing  out  of  the  land  of  the  heire  descend  unto  him 
Rccoverie  in  whereby  it  is  extinct,  yet  this  is  assets,  and  to  this  purpose  hath 
T  n^'o  !Zi  *.      in  judgement  of  law  a  continuance. 

Butler  ficfidLer*!  L^J  -^  seigniory  m  fee  almoigne  is  no  assets,  because  it  ts  not 
caM.  valuable,  and  therefore  not  to  be  extended ;  and  so  it  seemeth  d 

ffr]  14  £.  3.  a  seigniory  of  homage  and  fealty.  But  an  advowson  is  assets, 
Mewe, 7.  whereof  [c]  Fleta saiSi ;  Bern  deeceUiiis  qvus  ad  donaiianem do- 

Begbtrem,  993.  ntini  pertinent  quot  suntf  et  qua^  et  ubiy  et  quantum  valeat  guaHber 
[c]  Fleta,  lib.  a.  ecciena  per  annum  secundum  veram  ipsius  astimationemy  et  pro 
cap.  66.  (N)       tnarcd  solidos  extendatur^  ut  si  ecdesta  centum  marcas  valeat  per 

annum  ad  centum  solidos  extendatur  advocatio  per  annum  (1 ).  And 

herewith 

(N)  See  Fleta,  lib,  a.  rap.  71,  $  it>. 


(1)  Bro,  Assets  per  Discent^  21.  contra. 


L.  3.  C.  13.  S.713, 14.      Oif  Warrantie.    [374.  b.  375.  a. 

herewith  agreeth  Britton^  and  others  have  reckoned  a  shilliog  in  Britton,lb].  185. 
the  pound ;  and  Britton  addeth  further,  mes  si  la  advoxoson  dmst  ^**«n*-  manerlL 
estre  vendue^  adonques  serr  le  reasonable  price  solongue  le  value  ^^  iH'q^I'i, 
enun  an  a  eel  extent.     Wherein  it  is  to  be  observed,  that  anti*  33  E.  3. 
■quitie  did  ever  reckon  by  markes.  Garr.  100. 

Sect.  713. 

AliSOyif  land  bee  given  to  a  man,  and  to  the  heires  of  his  bodie  he-- 
^  gotten,  who  takeih  wife,  and  have  issue  a  son  betw^etie  them^  and  the 
husf)and  discontinues  the  taile  in  fee  and  diethj  and  after  the  wife  releaseth 
to  the  discontinuee  in  fee  with  warrantie,  i^c.  and  dieth,  and  tne  warranty 
descends  to  the  son,  tins  is  a  collalerall  warrantie. 

^HIS  case  standeth  upon  the  same  reason  t&at  divers  other 
fornierly  put  by  our  author  doe,  viz.  that  because  the  heire 
claimeth^bnly  from  the  father  performam  doni,  and  nothing  from 
the  wife,  that  Uierefore  the  warrantie  of  the  wife  is  collaterail,  and 
the  warrantie  made  by  any  ancestor  male  or  female  of  the  wife 
bindeth ;  and  here  the  warrantie  descendeth  after  the  discent  of 
.  the  right. 

p75^  «.  Sect.  714.  ajR.^;^- 

D  UT  if  lands  bee  given  to  the  husband  and  wife,  and  to  the  heires 
of  their  two  bodies  begotten,  wlto  have  issue  a  son,  and  the  husband 
discontinue  the  taile  and  dieth,  and  after  the  wife  release  with  nmrrantie 
and  dieth,  this  warrantie  is  but  a  lineall  warranty  to  the  son  \  for  the  sonne 
shall  not  be  barred  in  this  case  to  sue  his  writ  of  formedon,  urdesse  that  hee 
hath  assets  by  discent  in  fee  simple  by  his  mother,  because  their  isme  in  the 
writ  of  formedon  ought  to  convey  to  him  the  riglU  as  heire  to  his  father 
and  mother  of  their  *  two  bodies  begotten  per  formam  doni ;  atld  so  m 
this  case  the  warrantie  of  the  father  and  the  warrantie  of  the  mother  are 
but  lineall  warrantie  to  the  heire,  S^c. 

XJ  £  R  £  is  a  point  worthy  of  observation,  that  albeit  in  this  35  ^  3*  tit. 
case  the  issue  in  taile  must  claime  as  heire  of  both  their  P^JiJi?' iu_ 
bodies,  vet  the  warrantie  of  either  of  them  is  lineall  to  the  issue ;  1^ ,  Anf  1  a-^  .. 
and  yet  the  issue  cannot  claime  as  heire  to  either  of  them  alone,  sect  95.) 
but  of  both. 

If  lands  be  given  to  a  man  and  to  a  woman  unmarried,  and  the  . 
heires  of  their  two  bodies,  and  they  intermarrie,  and  are  dis- 
seised, and  the  husband  release  with  warrantie,  the  wife  dieth,  the 
husband  dieth,  albeit  the  donees  did  take  by  moities,  yet  the 
warrantie  is  lineall  for  the  whole,  becaOse,  as  our  autlkor  here 
saith,  the  issue  must  in  a  formedon  convey  to  him  the  right  as 
'heire  to  his  father  and  his  mother  of  their  two  bodies  engendred : 
and  therefore  it  is  collaterail  for  no  part. 

Sect, 

*  two,  not  in  L.  and  M.  or  Roh« 


375.a.&b.376.a.]  Of  Warrantie.  L.3.C.13.S.715.16-17. 

Sect.  715. 

A^D  note,  that  in  everie  case  where  a  man  demandeth  lands  in  fee 
"  taih  by  writ  of  formedon,  if  any  of  the  issue  in  taile  thai  hath  pos- 
session, or  that  hath  not  possession,  make  a  warrantie,  i^c.  if  hee  which  sueth 
the  writ  of  fonnedon  might  by  any  possUnHtie,  by  matter  which  might 
be  en  fait^  convey  to  him,  by  mm  that  made  the  warrantie  per 
formam  doni,  *  this  is  a  Kt'  lineal  warrantie,  and  not  col-  fSfoTl 
laierall.  L  b.  J 

9ft  £.3.  Oar.  73.   /^  F  this  sufficient  hath  beene  said  before,  sed  nunjudm  nimis 

dicitur  quod  nunqu^  satis  dicitur ;  for  it  is  a  point  o£  great 
use  and  consequence. 


Jlf'^s'?')^  Sect.  716. 

(VaogL  a©7. 877) 

ALSO,  if  a  man  hath  issue  three  sonnes,  and giveth  land  to  the  eldest 
^^  Sonne,  to  have  and  to  hold  to  him  and  to  tlie  heires  of  his  bodie  be* 
gotten,  and  for  default  of  such  issue,  the  remainder  to  the  middle  sonne, 
to  him  and  to  the  heires  of  his  bodie  begotten,  and  for  default  of  such 
rsstie  t  o/*/Ae  tniddle  sonne,  the  remainder  to  the  youngest  si)n,  ana  to  the 
heires  of  his  bodie  begotten ;  in  this  case,  if  the  eldest  ^discontinue  the  taile 
in  fee,  and  binde  him  and  his  heires  to  warrantie,  and  dieth  without  issue, 
this  is  a  collaterall  warrantie  to  the  middle  son,  and  shall  be  a  bar  to  de- 
snand  the  same  land  by  force  of  the  remainder ;  for  that  the  remainder  is 
his  title,  and  his  elder  brother  ts  collaterall  to  this  title,  which  commenceth 
by  force  of  the  remainder.  In  the  same  manner  it  is,  if  the  middle  son 
hath  the  same  land  by  force  of  the  remainder,  because  his  eldest  brother 
made  no  discontinuance,  but  died  without  issue  of  his  bodie,  and  after  the 
middle  make  a  discontinuance  with  warrantie,  Sfc.  and  dieth  without  issue, 
this  is  a  collaterall  warrantie  to  the  youngest  son.  And  also  in  this  case, 
if  any  of  the  said  sonnes  be  disseised,  and  the  father  that  made  the  gift,  Sfc. 
releasethto  the  disseisor  all  his  right  §  with  warrantie,  ^  this  is  a  cmiaterall 
warrrantie  to  that  son  upon  whom  the  warrantie  descendeth,  caus&  qua 
supri. 


^  Sect.  717.  r376l 

j4ND  so  note,  that  where  a  man  that  is  collaterall  to  the  title,  ^  and 
"^  releaseth  this  with  warrantie,  6^c.  this  is  a  collaterall  warrantie. 

HERE 

•  Sre.  added  in  L.  and  ^I.  and  Roh.  §  S^c.  added  in  L.  and  M.  and  Roh. 

t  of  the  middle  sonne,  not  in  L.  and  If  ^c.  added  in  L.  and  M.  and  Roh. 

M.  or  Roh.  4.  Sfc.  added  in  L.  and  M.  and  Roh. 
t  son,  added  in  L.  and  M.  and  Roh. 


\ 

m 

I 


L.  3.  C.  13.  Sect  718.        Of  Warrantie.  [376.  a. 

XJERE  it  appeareth  that  it  is  not  adjudged  in  law  a  collaterall  8  B.  a. 

warrantie  in  respect  of  the  bloud,  for  the  warrantie  may  be  Own,  loi. 
coDaterali,  albeit  the  bloud  be  lioeall ;  and  the  warrantie  may  ^^*  Sect  704. 
be  lineall,  albeit  the  bloud  be  collaterall,  as  hath  beene  said. 
But  it  is  in  law  deemed  a  collaterall  warrantie,  in  respect  that 
he  that  maketh  the  warrantie  is  collaterall  to  the  title  of  him 
upon  whom  the  warrantie  doth  fall ;  as  by  the  example  which 
Littleton  here  pnttetb,  and  by  that  which  hath  beene  formerly 
said,  is  manifest. 


Sect.  718. 


y^  LSO,  if  a  father  giveth  land  to  his  eldest  son,  to  have  and  to  hold 
to  him  ana  to  the  heires  males  of  his  body  begotten,  the  remainder 
to  the  second  sonne^  Sfc.  if  the  eldest  sonne  alieneth  in  fee  with  wammtyi 
S^.  and  hath  issue  femalef  and  dieth  without  issue  male,  this  is  no  col- 
laterall  warranty  to  the  second  son,  for  he  shall  not  bee  barred  of  his 
action  of  {ormedCn  in  the  remainder,  because  the  warranty  descended  (B) 
to  the  daughter  of  the  elder  son,  andnot  to  the  second  sonne  (ceo  n'est  pas 
collaterall  garrantie  al  second  fits,  f  car  il  ne  serra  barre  de  son  action 
ieformedon  en  le  remainder,  pur  ceo  (]^ue  le  garrantie  discendist  al  file 
del  eigne  fits,  et  nemy  al  second  fits) ;  for  every  warrantie  which  descends, 
descendeth  to  him  that  is  heire  to  him  who  made  the  warrantie,  by  the  conk' 
mon  law. 

[JE  R  E  is  rehearsed  a  maxime  of  the  common  law,  that  every  via.  Sect  3. 

warrantie  doth  descend  upon  him  that  is  heire  to  him  that  ^«  73&>7a^> 
made  the  warrantie,  by  the  common  law,  as  by  this  example  it  737* 

**  To  him  that  is  heire  to  him  toho  made  the  toarratttie^  by  the 
comman  Um^  Sf^cJ'  Hereupon  many  things  worthy  to  be  knowne 
are  to  be  understood. 

Sa]  First,  that  if  a  man  infeoffeth  another  of  an  acre  of  ^ound  [a]  40  £.  3. 14. 
b  warrantie,  and  hath  issue  two  sons,  and  dieth  seised  of 
another  acre  of  land,  of  the  nature  o£  burrough  English,  the  (Mod.  Rep.  g6. 
feoffise  is  impleaded,  albeit  the  warrantie  descendeth  onely  upon  ^  ^'^'  ^^^*) 
the  eldest  sonne,  yet  may  he  vouch  them  both ;  the  one  as  heire 
to  the  warrantie,  and  the  other  as  heire  to  the  land ;  for  if  hs 
should  vouch  the  eldest  son  only,  then  should  he  not  have  the 
fruit  of  his  warranty,  viz.  a  recoverie  in  value ;  the  youngest  son 
only  he  cannot  vouch,  because  he  is  not  heire  at  the  common 
law,  upon  whom  the  warrantie  descendeth  (i). 

So 

f  car  il  ne  serra  barre — ne  luy  ledera,  L.  and  M.  and  Roh. 

(B)  F«i.  note  ilm&ct.  601. 


(1)  38  £.  3.  2a.     43  E.  3. 19.     48  Ass.  41.     4  £.  3.  SS^     si  £.  3. 46. 
3i£.  3.  36.    iiff.  7.  ta.    6ff.  7.  a.    Hale's  MSS. 


376.  b.]  Of  Warrantie.        L.  3.  C.  15.  Sect.718. 

mMEL4.M-      («]feitv«fhcn«iagndidiid,dMeldati^bee 

iiKi.0et7    "^wmw  »  rMfMiot  of  the  nJientanoe  niMrciiHffid  anto  I     ^     I 

(8  Rep.  t.  b.)  '  than,    fc]  And  in  like  Mft»  the  hflire  ar  die  oonoMMi  ^  ■*-  -■ 

M  49  Am.  4.     Inr,  and  the  hev e  of  the  pert  of  the  mother,  thell  bee  vouched : 

/n^  ^  V*       ^  ^  ^'^^  ^  ^  coounoa  lev  nay  be  voudied  alone  in  both 

(Hob.  16-;         these  caaea»  at  the  election  of  the  tenant:  H  ne  de  amiUimM. 

M31E.}.        [(fllnthesameinannerif  amandiediaeiiedof  oertunelandain 

itt^       1^.  Imriiv  i»ae  a  muie  and  a  daughter  b^  ope  ^ooer.  and  a 

*  *  "*       lonne  hj  another,  the  eldest  sonne  entrvth  and  dieth,  the  land 

descend  to  the  sister ;  in  this  case  the  warrantie  desoendedi  on 

the  Sonne,  and  he  maj  be  Touched  as  heire,  and  the  sister,  as 

>eire  of  the  land :  in  which  and  the  other  case  of  borrongh 

Enriish,  the  sonne  and  heire  by  the  common  law  having  nothiny 

by  oiscenty  the  whole  loBse  of  the  recoverie  in  value  Ueth  i^on  the 

heiresofthe  land,  albeit  they  be  no  heires  to  the  wamntie.  Thai 

Ft  Com.  515.     put  die  case  that  there  is  a  warrande  paramount,  Who  diall  de- 

raigne  that  warrande  ?  and  to  whom  shall  the  reoompenoe  in 

vafaieeoe?  Some  have  said,  diat  as  diey,  are  vondied  togedier, 

so  shafi  they  avoudi  over,  and  that  the  tecompenoe  in  value  shall 

enure  aeoordingto  the  losse;  and  diat  the  eflect  must  pursue  die 

causey  as  a  reeoverie  in  value  by  a  warrantie  of  the  part  of  the 

mother  shall  goe  to  the  heire  of  the  part  of  the  mother,  &c. 

(s  Cca  Mil)         Some  others  hold,  that  it  is  against  the  maTime  of  law,  that 

they  that  are  not  heiies  to  the  fTanantie  should  joyne  in  Toodier 
or  to  take  benefit  of  the  warrantie  which  descended  not  to 
them;  but  that  the  heire  at  the  common  law,  to  whom  the 
warrande  descended,  shall  deraigne  the  warrantie,  and  recover 
in  value ;  and  that  this  doth  stand  with  the  rule  of  the  common 
law. 

Others  hold  the^contnurie,  and  that' this  should  be  both  agiunst 
the  rule  of  law^  and  against  reason  also ;  fer  by  the  mle  m\am 
M 17  £.  s»  tit.  [e]  the  vouchee  shall  never  sue  to  have  execudon  in  value,  uanill 
lUoorerte  in  execution  be  sued  against  him.  But  in  this  case  execudon  can 
V^HisLv^  never  be  sued  against  the  heire  at  the  common  law,  therefiire  he 
^  £^1  cannot  sue  to  have  execution  over  in  value.    Secondly,  it  shooU 

Judgm.  ass.       be  against  reason  that  the  heire  at  the  common  law  stionld  hsw 

14  E.  a.  ib.  100.  icttm  lucrum^  and  the  speciall  heires  Mwm  dammtm.    I  finde  in 

15  £.  3-  5«-  our  bookes  [/]  diat  this  reason  is  yeelded,  that  the  spedall 
ijbfi.^'oO.  ^^^  should  not  be  voudied  only ;  for  (say  they)  if  the  speciall 
Sbelleje's  cafe,  heires  diould  be  vouched  only,  thai  could  not  they  deraigne  the 
rf]  as  E.  3.  warrantie  over ;  which  diould  be  mischievous,  diat  they  should 
voodi.  94.  i(^  the  benefit  of  die  warrantie,  if  they  should  be  vouched  only. 
FpL^dT^i  ft.  ^^^  ^  ^^  ^^^  ^  ^^  common  law  were  vouched  whh  thowii 
ManisTs^cste!)    (^  ^7  ^®  ^^^^  ^  ought)  all  might  be  saved;  and  thereibtn 

studio  well  this  point  bow  it  may  be  done- 
rs] Vide  Ft  [g\  If  tenant  in  generall  taile  be,  ssA  a  common  reeoverie  is 
Com.  fol.  514.     had  against  him  and  his  wife,  where  his  wUe  hath  nothing,  and 
(3  ^'  6*          ^ey  vouch,  and  have  judgement  to  recover  in  value,  tenant  in 
i^.udStad.      ^^  ^^^'  and  the  wife  survivedi :  fer  diat  die  issue  in  tafle  had 
41.  b.    8  Rep.    the  whole  losse,  the  recompence  shall  enure  whc^ly  to  him ;  and 
101.  b.  SeeCro.  die  wife,  dbeit  shewasparde  to  the  iudgement,  shall  have 
£Bs-  070*)          nothing  in  the  recompence,  for  that  she  loseth  nothing, 
m  17  E.  3. 59.       [^]  f^  ^^  bastard  eigne  enter  and  take  theprofits>  he  shall  be 
9oEw3. 
Voocb*  H9.    d«  E«3-  Vouch.  94.    5 H.  7.  a. 

'  vouehed 
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vouched  only,  and  not  the  bastard  and  the  mulier;  because  the 
bastard  is  in  appearance  heire,  and  shall  not  disable  himselfe. 

[i]  If  a  man  be  seised  of  lands  in  gavelkinde,  and  hath  issue  [*]  11  H>  7»  ia« 

three  sonnes,  and  by  obligation  bindeth  himselfe  and  his  heires  L^  ^  ^ 

and  dieth,  an  action  of  debt  shall  be  maintainable  against  all  the  x)y.  6^930* 

three  sonnes,  for  the  heire  is  not  chargeable  unlesse  he  hath  (Moor,  74.) 
lands  by  discent. 

[k]  So  if  a  man  be  seised  of  land  on  the  part  of  his  mother,  [j^]  n  h.  7.  is. 

and  binde  himselfe  and  his  heires  by  obligation,  and  dieth,  an  (a  Cro.  35.  h. 

action  of  debt  shall  lie  against  the  heire  on  the  part  of  the  mother,  ^  ^^*  ^  Siderf. 

without  naming  of  the  heire  at  the  common  law.    And  so  note  a  ^°j  ^J^j  ^^^ 
diversitie  betweene  a  personall  lien  of  a  bond,  and  a  reall  lien  of        ' 
a  warrantie. 


Sect.  719. 


*  \/'OTEyif  land  bee  given  to  a  man,  and  to  the  heirs  males  of  his 
bodie  l)egotten,  and  for  ddimlt  of  such  issue,  the  remainder  thereof 
to  his  heires  females  of  hts  hoay  begotten,  and  after  the  donee  in  taj/U 
maketh  a  feoff ement  in  fee  with  toarrantie  accordtnghfy  and  hath  issue  a.. 
5011  and  a  daughter  and  dieth,  this  toarrantie  is  but  a  lineall  warrantie  to 
the  Sonne  to  demand  by  a  writ  of  formedon  in  the  discender ;  and  also  it 
is  but  li}ieall  to  the  daughter  to  demand  the  same  Idnd  by  writ  of  formedon 
in  the  remainder,  unlesse  (A)  the  brother  dieth  without  issue  maU  (sinon 
t.frere  deviast  sans  issue  male),  because  shee  claymethas  heire  fernak  of: 
the  bodie  of  her  fatherAngendred.  But  in  this  case,  if  her  brother  in  his 
life  release  to  the  discontinuee,  l^c.  with  warrantie,  8^c.  and  after  dieth 
without  issue,  this  is  a  collaterall  warranty  to  the  daughter,  became  shee 
cannot  conoey  to  her  the  right  which  shee  hath  by  force  of  the  remainder 
by  any  meanes  of  discent  by  her  brother,  for  that  the  brother  is  collaterall 
to  the  title  of  his  sister,  and  therefore  his  toarranty  is  collatertdl  (ceo  eat . 
un  collateral  garrantie  a  le  file,  pur  ceo  que  el  ne  poit  conveyer  a  Iny 
le  droit  que  el  ad  per  force  de  le  remaynder  per  ascun  meane  de  diseent 
per  son  frere,  4^  pur  ceo  j;  que  le  frere  est  collateral  a  le  title  sa  soer,  et 
pur  ceo  son  garrantie  est  collateral),  S^c. 


•  Ifote^'Alsoy  L.and  M.  and  Roh. 

\  sinon — si  son,  L.  and  M.  Roh. 
PinsoUy  Redman,  and  MSS.  This 
reading  (si  son)  inhich  materially  alters 
the  sense  of  the  above  passage  ofLiUle^ 
ton,  i»as  much  relied  on  by  lord  Vavghan 
in  his  Reports^  368,  3^,  and  is  also 
accordingly  coT^rmed  by  edit*  1577,  by 


HERE 

R.Tattd',  i5^ZtbyW.West\\%g/^by 
C.  Yetsxoeirt;  and  by  that  of  tO^g.  It 
is  homever  observable,  that  the  textstood^ 
as  abate  in  thejirst  edition  of  Coke  upon . 
Litdeton  1628,  and  in  all  the  editions  to 
the  gth  inclusive, 

4.  et  added  in  L,  and  M.  and  Ri^. 

X  que  not  in  L,  and  M.  or  Rth: 


(A)  Upon  this  partcftect.  719,  Mr,  Ritto  obmnet,  that,  for  "  utiUttthe  brother  ^Okk- 
^tfunit  itnu male,  we thould  read,  '^y^the  brother  dkth,  tje"  foriiii  eiUy  in  the etaent tf. 
the  brother*t  dying  wthma  Ume  male,  that  the  heire  fet^U  can  have  any  claim  at  all,  Sie 
fin  Uitto*s  Jntr,  p,  114,  and  the  readu^  above  wader  f. 
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pju^t'^  tJERE  it WMiCTiedi,  that  m  whcMoeiner tiie mctttor takeA 
H^^^  njaUteoflreehold^alUitatiaoaftermtiiesuiec^^ 
m^^  iDoe  toanyof  hitheiivfyarewor^of  liiiiitatioD,aiidiiotof  par- 
37  R  a.  Br.  chmt,  albeit  in  words  it  be  limited  bj  wwj  of  rpmaiwipr  (i); 
Vmbc*  ilfc40ufc  tiL  I>aneALBcM.6i.  (AnC  17.  b.  ss.  bu  sBolL  Abr.417. 
lBdLAW.6t7,6sa.) 


(t)  The  doctriaeof  kw  exonmed  in  the  text  u  gcneialiy  called  tbk  R01.K 
i«  Sbbllbt's  CAas ;  and  baa  been  diicnf  d  bj  seven!  gentkanen  of  the 
greatest  eminence  in  the  profession. 

L  In«jr  WUUam  BlaeUi4m/s  awgimutdim  ike  ease  0/ PartMr.  Blake,  vnb» 
Ikhed  by  Mr.  Hargrsve  aniong  his  kw  tracts,  foL  500,  it  IS  obaerrpd,  thaN  "Srtiere 
**  there  is  a  gift  to  A.  and  his  hein  for  ever,  or  to  J.  and  die  hein  of  his  bod^ 
**  begotten,  the  first  wordb  (to  A.)  create  an  eftate  for  life;  the  ktter  (to  ka 
**  heua,  or  the  heirs  of  hk  body)  create  a  remainder  in  fee,  or  in  tail,  which 
**  thekw^toprerentanabeyanceyrefentoandTestiintheanceaUirhimsdl^whe 
**  k  thus  tenant  for  life,  with  an  immediate  remainder  in  fee  or  in  taO ;  and  then 
< '  by  the  coojaoction  of  the  two  estates,  or  the  merger  of  the  less  in  the  greater, 
^  he  becomes  tenant  in  fee,  or  tenant  in  tail  mpossessioo.'' Thkezpositioii  of  the 
expression  in  question  sir  Wm.  Bkcfcstone  afterwards  applies,  with  great  ability, 
in  nk  investigation  of  the  ruk  in  Shelley's  case.  He  kys  it  down  as  a  great 
ftmdamental  maxim  upon  which  the  construction  of  every  deviae  must  depend, 
that  the  intention  of  the  testator  shall  be  fully  and  punctually  observed,  so  fer  as 
the  same  k  consistent  with  the  established  rules  of  kw,  and  no  ferther.  He 
makes  a  distinction  between  those  rules  of  kw  which  are  to  be  considered  as 
the  fundamental  rules  of  the  property  of  this  kingdom,  and  are  therefore  of 
that  essential,  permlUient  and  substantial  kind,  which  cannot  be  exceeded  or 
transgressed  by  any  intention  of  a  testator,  however  clearly  or  manifestly  ex- 
pressed; and  those  rules  of  a  more  arbitrary,  tedmical,  and  artificial  kind, 
which  the  intention  of  a  testator  may  controL  He  then  supposes  that  there 
k  a  third  class  of  rules«  of  a  still  more  flexible  nature.  Among  the  rules  of  the 
first  class  he  reckons  these;  that  every  tenant  in  fee  simple,  or  fee  tail,  shall 
have  the  power  of  alknating  his  estates,  by  the  several  modes  adapted  to  their 
respective  interests ;  that  no  disposition  shall  be  allowed  which  m  ita  conse- 
quence tends  to  a  perpetuity ;  that  lands  shall  descend  to  the  eldest  son  or 
brother  alone,  or  to  all  the  daughters  or  sisters  in  partnership.  Among  the 
rules  of  the  second  class  he  reckons  those  rules  of  interpretation  by  whi<£  the 
courts  invariably  construe  particular  modes  of  expression  to  denote  a  particular  • 
mtention  in  the  testator.  Thus,  says  he,  if  a  man  devises  his  land,  being  free- 
hold, to  another  generally,  without  specifying  the  duration  of  his  estate,  the 
courts  consider  it  as  evidence  that  he  Intended  the  devisee  should  be  only 
tenant  for  life ;  but  if  he  devises,  in  like  manner,  a  chattel  interest,  the  courts 
consider  it  to  be  evidence  of  his  intention  that  the  devisee  should  have  the 
total  property.  Among  the  rules  of  the  third  class  lie  reckons  the  rule  in 
Shelley's  case.  Having  admitted  that  the  second  and  third  class  of  rules  allow 
of  exceptions,  when  it  appears  to  be  the  testator's  intention  that  the  operation 
of  hk  aevise  should  be  different  from  that  which  the  legal  operation  of  the 
words  in  which  it  is  penned  would  be,  he  adds,  that  this  Intention  «hall  not 
have  this  effect,  unless  it  is  manifest  and  certain :  so  that  if  his  intention  that 
hk  words  should  operate  contrary  to  their  technical  and  legal  import,  does  not 
appear  by  express  words,  or  by  necessary  implication,  the  legal  operation  of 
the  wor<k  must  take  efibct.  He  applies  this  rule  to  the  case  of  Perrin  o. 
Bkke.  He  argues  that  it  does  not  appear  by  any  eyidence  that  the  testator 
intended  his  words  should  not  have  their  legal  operation :  he  says,  the  question 
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and  therefore  here  the  remainder,  to  the  heirea  females,  vestetli 
in  the  tenant  in  taile  himselfe.     And  it  is  eood  to  bee 

[i377n  *^  knowne,  that  for  learning  sake,  and  to  nnd  out  the  i  H.  6. 4. 
J  reason  of  the  law,  these  limitations  to  the  heires  males  of  ^nS*^'^^'^^' 
the  bodie,  and  after  to  the  heires  females  of  the  bodie  ^t|  ^g 

Statbam,  Devise.  PI.  Com.  414'  to  H.  6. 43.  Vid.Litt.ca.  Taile,  Sect  24.  37  H.  8. 
Br.  Done  &  rem.  6t.  6c  tit.  Nosme,  1  &  40.  (Ant.  95.  a.  b.)  (Vaogb.  368.  g.  376. 
Aut.  374.  a.) 

may 


is  not  whether  the  testator  intended  the  ancestor  should  or  should  not  have  a 
power  of  alienating  the  lands  devised  to  him,  or  should  have  only  an  estate  for 
nis  life. .  He  admits  it  to  be  clear,  that  he  intended  the  ancestor  should  not 
have  a  power  of  alienating  the  lands,  and  that  he  should  take  only  an  estate 
for  his  life :  but  the  real  question,  he  says,  is,  how  the  heirs  were  intended 
to  take,  whether  as  descendants  or  purcKasers.  If  the  testator  mtended  they 
should  take  as  purchasers,*  the  ancestor  remained  tenant  for  life;  if  he  meant 
ihey  should  take  by  descent,  or  had  formed  no  intention  about  the  matter,  then, 
says  he,  by  operation  and  consequence  of  law  the  inheritance  is  vested  in  the 
ancestor.  He  says,  that  in  the  case  of  Perrin  and  Blake,  it  is  neither  clearly 
expressed  nor  manifestly  to  be  implied  from  any  part  of  the  testator's  will, 
that  he  intended  the  heirs  should  talce  as  purchasers ;  he  therefore  concludes, 
that  the  words  in  question  should  be  construed  according  to  their  legal  ope- 
ration :  and  consequently,  that  in  conformity  to  the  rule  laid  down  in  Shelley's 
case,  they  should  operate  not  as  words  of  purchase,  but  as  words  of  descent^ 
and  that  the  ancestor  therefore  should  take  an  estate  in  tail. 

II.  Mr.  Hargravef  in  his  observations  concerning  the  rule  in  Shelley's  case, 
remarks,  that  those  who  wish  to  avoid  the  rule,  avow  that  they  consider  it  as 
subordinate  to  the  intention  of  the  testator,  as  a  rule  of  interpretation,  as 
merely  a  technical  construction  of  words,  which  yields  to  the  intention  when- 
ever th^  are  opposed  to  each  other ;  that  as  soon  as  they  discover  that  it  i» 
not  the  testators  intention  that  the  first  taker  should  have  a  power  of  barring 
the  entail  to  his  heirs,  they  think  the  victory  over  the  rule  is  complete.  On 
the  other  hand,  those  who  wish  to  support  the  rule  insist  that  it  is  a  rule  of 
interpretation,  establidiedon  decrees  or  the  most  authoritative  decisioDS,  whidi 
cannot  be  departed  from  without  levelling  the  great  land-marks,  by  which'^the 
titles  to  real  property  are  ascertained,  and  establishing  in  their  room  a  mon- 
strous latitude  of  uncertain  and  arbitrary  construction.  He  says,  he  finds 
something  to  approve  and  something  to  condemn  on  both  sides  of  these  dis- 
cordant comments  upon  the  Vule ;  and  that  in  both  there  is  one  common  error. 
To  the  opponents  of  the  rule  he  ^mits,  that  where  the  rule  would  disimpoint 
a  lawful  mtention  sufficiently  expressed,  it  ought  not  to  be  effected*  But  he 
asks,  whether  the  intention  is  lawful.  The  nue,  as  he  considers  it,  is  a  con- 
elusion  of  law  upon  certain  principles—iM)  absolute,  as  not  to  have  any  thing 
to  sajT  to  the  intention,  if  these  premises  really  belong  tp  the  case ;  and  these 
premises,  he  insists,  are  an  intention  by  heirs  of  the  body,  or  other  words  of 
mheritance,  to  comprehend  the  whole  fine  of  heirs  to  the  tenant  for  life,  and 
so  to  build  a  succession  upon  his  preceding  estate  of  freehold.  This  bein^  so, 
if  in  such  cases  die  word  heirs  is  used  in  Siat  its  large  and  proper  sense,  it  is 
a  contradiction  to  the  rule,  to  intend  that  the  remainder  to  the  heirs  sliali 
operate  by  purchase,  and  such  intent  is  not  lawful;  so  that  it  is  incumbent  on 
tbo«e  who  oppose  Mb  application  of  the  rule,  to  diow,  that  the  word  hdrs  is 
used  in  a  qualified  sense,  and  intended  merely  to  describe  certain  persons, 
who,  at.flie  death  of  the  tenant  for  life,  taaj  answer  that  description,  and.  to 
pve  a  succession  of  heirs  to  them :  this  being  shown,  the  rule,  he  says,  no 
onger  applies*  But  nothing^lesi  than  its  appearing,  that  by  the  heirs  of  the 
Vot.II.  Zt  body 


J01 
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be  pot :  bal  k  ii  dtagcffooK  to  «M  AiB  in 
tatgfmt  ioconwemenof  may  mwt  tfatimpuu ;  for  if  todi  a 
tooani  m  tojfe  hodi  Mne  divcn  aonoy  and  dK^  kire  iHoe  divas 
d>nghtefi,ODdltkcinteiftcaoiitinlig^li«tkMwie4w€wdMig^ 


bodj  or  hein  goienJ,  tlie  whole  line  and  soooenion  of  hen  to  die  tcnnt  lor 
life,  or,  in  other  words,  the  whole  of  his  inheritable  blood,  was  not  meant,  emt 
ddiTer  the  case  from  the  rule.  He  says,  that  the  genuine  nde  in  Shriky'o 
case  is  part  of  an  ancient  policy  of  the  kw  to  guard  against  die  creatioo  of 
estates  of  inheritanoe,  with  qualities,  inddents,  or  restrictions,  Iweign  to  then- 
nature.  Thus  it  is  one  of  tMjiropeities  of  an  estate  in  fee  simple,  thai  it  maj 
be  alicnaled  by  the  paity  seised,  so  that  n  condition  not  to  aEen  is  Toid  at 
law.  Thus  curtesy  and  dower  are  inoidenis  to  estates  of  inheritance,  and 
faisepanbly  annexed  to  diem ;  that  theM  known  esamfdes  of  incidents,  inee- 
porsble  from  inheritance,  lead  to  a  discovery  of  a  foundation  for  the  nde, 
which  in  a  moment  fenders  it  paramount  to  and  independent  of  private  in- 
tention. It  is  one  branch  of  a  policy  of  hnr,  adopted  to  prevent  amezing  to 
a  real  descent  the  qudities  and  properties  of  apurdiase,  and  to  is  cdcnlated 
torenderimpoasiblethecreationof  an  amphibiotts  species  of  inheritance:  that 
is,  an  estate  of  Ireehold,  with  a  perpetual  succeanon  to  heirs,  without  die  odier 
properties  of  inheritance ;  in  otner  words,  an  inheritance  in  the  first  ancestor, 
with  the  privilege  of  vesting  in  the  hem  by  purchase  the  anccession  of  one  to 
another,  without  the  legal  effects  €€  a  descent,  a  compound  of  descent,  said 
purdmse. — Such  a  commixture  would,  he  says,  have  put  an  end  to  all  those 
lines  of  distinction  by  which  we  so  easQy  and  certaimy  discriminate  inherit- 
ances firom  mere  estates  of  freehold.  It  would  have  been  a  continual  sooroe 
of  fraud  upon  feudal  tenure.  When  the  heir  came  Into  the  tenure  by  descent, 
the  lord  was  endtled  to  those  grand  firuJtt  of  miliUur^  tenure,  wankhip  sood 
marriage ;  but  if  he  took  by  purchase,  only  the  trifling  acknowledgment  of 
rdief  was  due  to  the  lord.  Ir  the  heir  were  aJlowed  to  succeed  by  puKteae, 
it  would  defeat  die'spedalty  creditors  of  the  ancestor;  It^rould  have  suspended 
all  actions  for  the  inheritance  of  land.  If  private  intention  had  been  permitted 
to  annex  to  real  hetnhip  the  contradicdon  c^  tAxi^  bypurchasCy  wtetprind^ 
of  our  law  would  have  remamed  to  resist  strippmg  the  tide  by  succeanon  of 
all  dm  other  cIEm^  and  conseqnenoes  legally  appropriated  to  it?  Wfay  might 
it  not  have  given  to  purchase  the  qualities  of  descent  ?  It  is  a  positive  rule 
of  our  laW|  that  a  man  cannot  raise  a  fee  simple  to  his  own  nght  heirs  as 
yusrhaspis,  either  by  legal  conveyance,  or  b j  conveyance  to  uses.  By  this  it 
«  meant,  that  where  the  ancestor  wills  that  at  his  deadi  his  heirs  shall,  by  gift 
£rom  him,  come  to  that  vei^  inheritance  which  the  law  of  descent  and  sncces- 
aion  throws  upon  them.  It  is  construed  as  a  vain  and  fruitless  attempt  to  gn^ 
that  to  the  hein  which  the  law  vests  in  theita.  It  amountB  to  a  prohibition 
•UDon  the  ancsator  against  making  his  heirs  purchaserB,  by  giving  at  his  death 
•wMt  the  law  confen  without  hn  aid.  But  diis  rule  applies  only  to  the  acts  of 
the  ancestor;  It  was  therefore  requisite  to  have  a  like  barrier  as  to  acts  be- 
tween peasona  not  standing  in  that  relation  towards  each  odier.  Hiis  is  effected 
by  the  rule  m  Shelle/s  ease.  Thus  explained,  says  he,  the  rule  in  Shdle/s 
case  can  no  longer  be  treated  m  a  medium  for  discovering  die  testator's 
-intention.  The  ordinary  rules  for  the  interpretation  of  deeds  Aould  be  fii«t 
ttcsonedto.  When  it  IsonceseUled  that  the  donortyrte^tdtor  bar  used  wonjb 
•of  inheritanee,  aisoordina  to  dieir  legaHmport ;  has  i^diedthemimentionaSy 
•to  comprise  die  whde  line  of  heirs  to  die  tenant  filrllfe;  teis  niade  him  the 


tenamas,  bv  refbrence  to^rimm  Che  ^stfeeession-isio^be  regtilattt&\;  ttienthe 
rule  in  Shelie!^s>eBie  applies,  «uUl  die  heir^ril  not  trite  by  purchase.  But  If 
'it  shall  be^leeiUed  that  the  testatoror^nordM  hormetnto  involve  die  Whole 
line  cf  heirs  to  die  tenant  forltfb ;  did  -not  meanto  lengntft  a  suooession  on 

his 
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^tersy  and  each  of  them  hatb  issue  sonnes^  none  of  the  daughtere 
of  the  sons,  nor  the  sonnes  of  the  daughters,  shall  ever  inherite 
to  ehher  of  tibe  said  estates  tajle :  and  so  it  is  of  the  issues  of  the 
ior  that  (as  haA  beene  said)  tjie  issues  inheritable  must 

make 


tm 


his  estate,  and  to  make  him  the  ancestor  or  terminus;  but  instead  of  this^ 
intended  to  use  die  word  heirs  in  a  limited,  restrictive,  and  qualified  sense ; 
intended  to  point  at  that  individual  person  who  should  be  tne  heir  at  the 
moment  of  the  ancestor's  decease ;  intended  to  give  a  distinct  estate  of  freehold 
to  such  single  heir^  and  to  make  his  or  her  estate  of  freehold  the  ground- 
work of  a  succession  of  heirs;  to  construe  him  or  her  the  ancestor,  terminus, 
or  stock,  for  the  succession  to  take  its  course  from ; — in  everjr  one  of  these 
c^ses,  the  premises  ^re  wanting  upon  which  the  rule  in  Shelley's  case  inter- 
pose its  authority,  and  %he  rule  therefore  becomes  extraneous  matter. 

IIJ.  Previously  to  Mr.  Hargrave^s  publication,  the  rule  in  question  had  been 
discussed  with  infinite  learning  and  ability,  by  Mr.  Feamcy  in  his  Essdy  on 
Contingent  Remainders.  In  this  justly  celebrated  work,  Mr.  Feame  observes, 
that  the  rule  in  Shelley's  case  is  supposed  to  have  been  originally  introduced 
to  prevent  frauds  upon  the  tenure ;  uid  that  if  such  a  limitation  had  been  con- 
strued a  contingent  remainder,  the  ancestor  might,  in  many  cases,  have  de* 
stroyed  it  for  his  own  benefit ;  if  not,  he  might  have  let  it  remain  to  his  heirs 
in  as  beneficial  a  manner  as  if  it  had  descended  to  him,  at  the  same  time  that 
the  lord  would  have  been  deprived  of  those  fruits  of  the  tenure  which  would 
liave  accrued  to  him  upon  a  descent.  He  then  minutely  and  accurately  ex- 
amines all  the  cases  upon  the  subject,  which  had  come  before  the  courts  of 
law  and  equity,  and  investigates  very  fully  the  principles  upon  which  they 
were  determined.  He  says,  *^  that  in  the  case  of  Perrin  and  Blake,  the  question 
'<  is  not  whether  the  words,  heirs  of  the  hody^  may  not,  under  certain  cir^ 
**  cumstances,  be  taken  as  words  of  purchase ;  but  whether  those  words, 
«  standing  perfect,  independent  and  unexplained,  and  preceded  by  a  llmita- 
^^  tion  of  the  legal  freehold  to  the  ancestor  in  the  same  will,  have  ever  been 
*^  construed  as  words  of  purchase."  To  this  he  replies,  **  that  not  one  of  the 
^<  cases,  till  that  of  Pemn  and  Blake,  can  fairly  be  urged  in  support  of  an 
^*  affinnative  answer  to  that  question." 

IV.  '*  Our  attention,"  (to  adopt  Mr,  Feame's  masterly  statement  of  it),  "is 
"  next  cieilled  to  some  observations  of  very  hi^h  authority,  upon  the  appli* 
^*  oation  of  the  rule.  Lord  chancellor  Thurlow,  m  the  case  of  Jones  v,  Morg^, 
''  1  Bro.  Cha.  Ca.  206.  laid  down  some  strong-featured  positions,  describing 
"  the  outlines  of  a  distinction  applicable  to  all  the  cases  in  which  that  rule 
**  had  been,  or  can  be  agitated.  His  lordship  drew  an  inference  from  all  the 
<<  cases,  diat,  where  the  estate  is  so  given,  chat  after  die  limitation  to  the  first 
**  taker  it  is  to  go  to  every  person  who  can  claim  as  heir  to  the  first  taker, 
"  the  word  *'  heirs"  must  be  words  of  limitation : — That  all  heirs,  takmg  as 
**  heirs,  most  take  by  descent-  In  cases,  he  said,  where  he  could  bring  it  to 
"  the  point  that  the  testator,  by  the  word  "heirs"  meant  1st,  ad,  3d,  and 
"  Qthor  80ivs,.th$(re.he  would  change  the  words  of  the  will;  but,  in  the  case 
"  before  him  he  thought  the  word  "  heirs"  was  the  very  thing  meant. — Sup- 
**  ppse,  wd  his  lordship,  Williapi  h^d  h^d  a^spn,  which  son  had  had  a  son  and 
"  di^ed,  leaving  sir  WiUiam  the  testator,  the  eldest  son  of  the  son  would  have 
"  been  heir.  If  there  ha4  been  ft  title,  he  would  have  taken  It;  but  die  estate, 
"  if  the  words  had  been  words  of  purchase,  (that  is,  if  they  were  construed  to 
"  import  limitations  to  the  first  .and  other  sons  of  William  successively  in  tail . 
"  jnale),  must  have  gone  to  the  second  son;  the  devise  to  the  first  son  being  a 

ZZ2  **  lapsed 
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make  their  clajnie  eytlier  ondy  bj  loales,  or  ondy  bj 
•o  as  the  females  of  the  malegy  or  mides  of  the  faoules,  are  wIm^ 
excluded  to  bee  inheritable  to  eytfaer  of  the  nid  ertatei  ^V^ ' 
but  where  the  fint  Ihnitation  istolheheireinialetyleidieliaBi- 


4« 
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**  lapsed  derise,  like  the  case  of  Wliite  &  White ;  but  sir  William  Bforgte 
**  meant  the  estate  to  go  to  whoever  should  be  heir.** 

**  The  chancellor  thought  the  argument  immaterial,  that  the  testator  meant 
^  the  first  estate  to  be  an  estate  for  life.  He  took  it,  that,  in  all  cases,  the 
**  testator  did  mean  so.  He  rested  it  upon  what  the  testator  meant  afterwardi; 
M  — if  he  meant  that  every  other  person,  who  should  be  heir,  should  take, 
**  be  then  meant,  what  the  law  would  not  su£Eer  him  to  give,  or  the  heir  to  take, 
*'  as  a  purchaser.— His  lordship  said,  that  in  conversing  with  a  great  authority, 
^  he  asked,  what  would  become,  in  the  case  stated,  of  the  grandson ;  that 
^  the  answer  was,  he  should  take  as  heir.  Lord  Ihuriow  observed  he 
knew  he  might ;  but  then  he  must  take  by  descent.  All  possible  heirs,  he 
said,  must  take  as  heirs,  and  not  as  purchasers:  that  in  all  cases  where  die 
**  limitation  is  of  an  estate  of  freehold  to  aman,  and  afterwards  to  his  heirs,  &c. 
**  (whether  general  or  special),  so  as  to  give  it  to  the  heirs  as  a  denominatioa 
'**  or  class,  the  heirs  shall  be  in  by  descent,  and  not  by^  purchase.  And  that 
**  the  case  stated  by  Anderson  in  Shelley's  case  of  a  limitation  to  the  use  niA. 
**  for  life,  remainder  to  the  use  of  his  heirs  and  of  their  heirs  female,  was  die 
**  only  one  to  the  contrary,  and  in  that  case  the  word  **  hein"  must  be  a 
**  description  of  the  persons,  in  order  to  let  in  the  limitation  to  the  heirs 
'«  female.** 

**  Now,"— continues  Mr.  Feame,— *'  if  the  inference  I  have  drawn  from  the 
very  operative  tendency  of  the  law  to  hereditary  descent,  in  its  mode  of 
approaching  it,  where  the  reouisite  ground  for  its  perfect  accomplishment  it 
wanting,  be  Just;  if,  from  sucn  premises,  unopposed  by  any  single  repugnant 
**  decision  or  judicial  opinion,  the  conclusion  tnat  the  capacitv  of  an  heir  to 
**  take  the  inheritance  by  purdiase,  so  as  to  transmit  it  through  the  same  line 
*'  as  by  descent,  is  connned  to  those  cases  only  where  the  ancestor  takes  no 
**  estate  of  freehold,  be  sufficiently  founded,  lord  Thurlow's  doctrine  embraces 
**  the  subject  to  the  full  extent  of  his  expression.  For  then,  wherever  the 
^  ancestor  takes  the  freehold,  the  inheritance  will  not  go  to  all  the  heirs,  &c 
in  the  course  of  inheritable  succession,  unless  by  an  actual  descent.  And 
consequently,  if  after  the  first  taker,  it  is  to  go  to  every  person  who  can 
chum  as  heir  to  him,  the  intended  succession  can  only  be  effectuated  by 
taking  the  words  **  heirs,"  &c.  as  words  of  limitation.  If  after  him  all  heiis, 
**  &c.  are  to  take  as  such,  that  is,  as  answering  that  description,  they  can  only 
**  take  by  descent.  If  the  law  will  not  admit  of  all  possible  heirs,  Sec.  taking 
**  the  inheritance,  after  its  inception  by  a  freehold  in  the  ancestor,  otherwise 
**  than  by  descent,  it  follows,  tnat,  wherever  the  limitation  to  the  heirs,  Ac 
**  after  a  freehold  to  the  ancestor,  is  admitted  to  reach  the  whole  denomina- 
**  tioa  or  class  of  heirs  described,  they  must  take  by  descent  and  not  by 
**  purchase." 

V.  The  very  masterly  discussions  referred  to  in  this  note,  will  make  the 
reader  fully  acquainted,  with  the  ^neral  merits  of  the  case  in  question,  and  of 
the  several  points  of  legal  learmns,  upon  the  discussion  of  which  it  either 
immediately  or  incidentally  depen£.  But  as  the  subject  is  necessarily  of  a 
vmr  abstruse  and  intricate  nature,  and  the  arguments  used  in  support  of  the 
different  opinions  respectioj^  it  are  necessarily  complicated  and  mtenroven 
with  one  another,  theJbUawingducriminaHon  qfth$  leading  points^  upon  which 
the  decision  of  the  case  must  ultimately  turn,  will,  perhaps,  be  us^fm  to  those 
who  wifh  to  obtain  an  accurate  knowledge  of  the  ooctrine  in  dilute. 

V.  1 .  Let 
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tation  be,  for  default  of  such  issuei  to  the  heires  of  the  hodie  of 
the  donee,  and  then  all  the  issues,  be  they  females  of  males,  or 
males  of  females,  are  inheritable. 

If 


V.  1.  Let  us  first  suppose,  that  after  a  devise  to  a  man  for  life,  and  a  sub- 
sequent devise  to  the  heirs  of  his  body,  the  testiator  in  express  words  declares 
it  to  be  his  intention,  that,  by  the  devises  in  question,  he  means  to  give  the 
ancestor  an  estate  for  his  life  only,  and  to  give  an  estate  in  fee  by  purchase  to 
his  heirs :  Is  the  rule  in  question  of  that  very  rigid  and  forcible  nature  as  to 
be  unaffected  and  uncontrolled  by  these  express  words  f  If  the  answer  to  thi» 
question  is,  that  the  express  declaration  of  Uie  testator  will,  in  this  case,  con- 
trol the  legal  operation  of  the  words,  heirs  of  the  body,  the  next  question  is» 
Can  aiiy  words  short  of  an  express  declaration  hi^ve  this  effect  ?  or,  in  other 
language.  Can  that  rule  be  controlled  by  toords  qfimp^cationf  If  the  answer  is 
in  the  affirmative,  the  next  inquiry  is.  Whether  to  form  such  an  implication 
as  will  control  the  rule,  it  is  sufficient  that  it  appears  to  be  the  testator's  in- 
tention that  the  ancestor  should  take  an  estate  for  his  life  only  ?  Or,  must  it 
also  appear  to  be  his  intention  that  the  heirs  sliould  take,  not  as  descendants, 
but  as  purchasers?  Must  it  further  appear,  how  or  tohat  estates  he  intends  the 
heirs  to  take  ?  And  how  and  what  estates  may  the  heir  take  by  the  law  of 
England,  his  ancestor  taking  by  the  same  instrufnent  an  estate  for  his  life 
only? 

Such,  perhaps,  will  be  the  process  of  inquiry,  if  it  is  admitted,  that  there 
are  cases  where,  in  devises  of  uiis  nature,  the  heirs  will  take  bv  purchase :  but 
if  that  is'not  admitted ;  if  it  is  asserted,  that  where  a  testator  has  once  devised 
to  a  man  for  life,  and  afterwards  to  the  heirs  of  his  body,  no  other  words, 
however  j^ositive  and  express,  shall  control  the  legal  operation  of  the  words, 
heirs  of  his  body ; 

V.  2.  .It  will  then  remain  to  inquire  into  the  ground  of  the  supposed  inflexi- 
bility and  rigidity  of  the  rule. — Is  it  that  it  is  against  the  law  of  the  land,  that 
lands  should  be  conveyed  to' the  ancestor  for  me  with  such  estate  or  estates  in 
remainder  to  the  heirs  of  his  body,  as  tliose  heirs  must  be  supposed  to  take,  if 
they  take  as  purchasers  ? — To  resolve  this  question  with  accuracy,  it  should 
first  be  settled  what  estate  or  estates  the  heirs  of  the  body  would  take  under 
this  construction ;  and  then  it  should  be  supposed  that  such  estate  or  estates 
are  devised  by  the  most  accurate  and  scientific  legal  expressions ;  if  devises 
sa  worded  would  be  held  contrary  to  law,  the  necessary  conclusion  is,  that. 
the  object  intended  to  be  effected  by  the  testator  is  against  law. 

V.  3*  If  it  appears  that  such  estate  or  estates  are  not  contrai^  to  the  law,r 
but  it  still  is  contended  that  a  devise  to  one  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  shaU  make  the  heirs  take  by  descent,  contrary  to  the 
testator's  intention,  ue  only  remaining  ground  to  support  that  conclusion  is, 
that  to  make  the  heirs  take  by  descent  in  devises  of  this  nature,  is  a  point  of 
construction  so  fixedly  and  unalterably  settled  by  judidal  determination,  tliat 
it  is  not  now  in  the  breast  of  any  court  to  deviate  from  it.  By  investigating 
the  rule  in  question  under  the  above  heads  of  inquiry,  a  re^Iar  and  distinct 
view  may,  it  is  conceived,  be  obtained  of  the  different  points  of  law  which 
relate  to  it,  and  of  the  different  grounds  upon  which  an  opinion  upon  it  may  be 
franied. — It  is  greatiy  to  be  lamented  that  Uiere  should  to  so  much  uncertainty 
and  difficulty  in  the  application  of  a  rule  of  law,  to  which  resort  must  be  so 
often  had  on  the  construction  of  wills.  All  parties  agree  that  the  rule  has  an 
existence;  but,  from  the  liberality  which  is  allowed  in  the  construction  of 
wills,  it  has  been  contended  that  it  does  not  extend  to  those  devises  to  whidi 
it  cannot  be  applied,  without  defeating  the  intention  of  the  testatoi*.  It  is 
certain  that  no  rule  of  law  has  a  more  ancient  origin,  or  is  more  generally 
estoblished,  than  that  if  a  testator  expresses  his  intention  defectively,  either 

z  z  3  by 
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Uibodie,  tbe  eiCateto  tbe 

die  daoghten  dnO  not  inherite  «i J  part,  80  long  as  there  b 


bv  oat  oBiig  tadmieal  and  artificial  tenv,  or  bj  1 

if  bis  iBteotioB  can  be  eoOeded  froai  his  will,  the 

language  mar  be,  will  coustoue  bis  words 

theolnector  it  is  warranted  bj  tbe  established 

fldant  Its  foU  operstion  and  efieat.    It  is  eqoallj 

that  if  the  testator^s  intention  appears  to  be  to  effwt  Aat,  adach  dv 

law  aiid  c^iiitj  do  iiot  adndt,  nchiier  the  ooorta  of  law  nor  the  oaarts  of  eqaitf 

can  allow  Its  operation.    The  first  thing,  therefore,  to  be  aseertaiBed,  is,i  *^  ' 

the  object  of  the  testator  is;  the  neat,  whether  it  is  such  aa  the  rales  of 

and  et|tiitT  admit. 

V .  4.  To  determme  the  hMt  point,  aa  soon  aa  it  is  settled  what  the  testator* 
tention  is,  let  Inm  besoppooedto  hare<zpreasedit,not  rathewordsactoallf 
ofby  biro,  bat  in  the  most  accurate  and  scientific  kngnage.    l£. 


expressed,  iu  operatioo  will  be  allowed,  both  at  law  and  in  e^a^t  it 
ilihanda. "    ^ 


admitted,  on  all  bands,  that  it  shoald  hare  its  operatioa  and 

standing  anj  inaocmacj  or  improprietj  used  bj  the 

expremmg  it    But  if,  when  expnased  in  artificial  and  scientific  langn^e,  the 

law  will  not  ffire  it  effect,  it  most  equally  be  admiftfd,  diat  it  is  no  loiter  in 

the  power  ofthe  courts  to  gire  it  an  operation;  the&dtof  thetsatntor^a  wS 

being,  not  that  he  has  earn cssed  his  mtention  inacciiratdy,but  that  the  shjiil 

of  his  intention  is  unlawnil* 

y.5.  To  apply  this  reasoning  to  the  case  of  Perrin  v.  Make^  what  waa  the 
testator's  intention?     Supposing  the  heirs  in  that  case  to  take  bj  pards 
diere  are,  it  is  conceiTed,  but  tfiree  constinclious  to  be  pot  upon  mud 
devise* 

The^rjf  if,  to  suppose,  that  the  deviw  to  the  heirs  ofthe  body  of  the 
eestor,  to  whom  the  hfe  estate  n  limited,  gires  estates  to  his  sons  snrrnmii 
in  tal],  #ith  remainders  orer  in  tail  to  his  daughters  as  tenants 
Ilerises  of  this  nature  are,  onipiestionably,  combrmsUe  tohlw.  Tb^  are  the 
modifications  of  property  most  firequently  introduced  in  the  settlcmenta  of  real 
estates.  It  follows,  that  if  the  words  of  the  testator  are  construed  in  this 
sense,  they  are  unobjectionable  in  point  of  law.  But  the  courts  of  law  faaiw 
not  diought  themselTes  warrantea  to  construe  diem  in  this  sense;  this  oon- 
strocdon,  therefore,  must  be  laid  aside. 

The  iosondeausiruetumii^  to  suppose,  that  die  testatoi^s  intention  b  to  give 
the  ancestor  an  estate  of  fireehold,  and  to  vest  the  inheritance  in  the  person  who^ 
at  the  time  ofthe  ancestor's  deoeare,  should  be  the  heir  of  his  body,  and  to 
make  that  person  the  stock  of  the  inheritance.  It  must  be  a&nitted,  that  diis 
is  perfectly  lawfbl ;  and  there  Is  no  doubt  but  a  disposidon  of  this  nature^  if 
framed  hi  proper  lanruage,  would  be  good,  not  cndy  in  a  will,  but  in  a  deed. 
The  question  tiben  win  be,  Whedier  that  was  the  intendon  of  dm  testator  ?  It 
ii  olmooSythatbythewordsheindf  the  body^tfai  testator  means  to  compre* 
bend  a/?  die  helm  of  the  body  of  the  derisees  but  ifdie  construction  here  oon-^ 
tended  for  be  admitted,  only  a  porticuMr  series  o^  lihe  of  such  heha  will  be 
admitted.  None  will  be  admitted  but  the  person  who  happens  at  the  tiite  of 
the  ancestor's  deeedse  to  be  die  hear  6f  his  body,  and  the  taeirs  «f  die  body  trf 
that  person;  aUtheodier  heirs  of  the  body  of  the  aheestor  will  be  utteriy  cai« 
duded.  Thus,  supposing  hhn  to  hare  sereral  sens,  tiife  1 1  dast  son  would,  at  the . 
thne  ofthe  testetor^s  deceose,  answer  to  the  description  of  heir  of  his  body;  he, 
therefore,  would  take  an  estate  by  purchase ;  he  would  be  the  stock  of  the 
inheritance,  and  from  him  the  lands  would  descend  upon  all  his  isBuo.  But  the 

devise 
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male ;  for  the  ^tate  to  the  heires  males  is  first  limited,  and  shall 
be  first  served ;  and  it  is  as  much  to  say,  and  after  to  the  heires 
females,  and  males  in  construction  of  law  are  to  be  preferred. 

Sect 


derke  woidd  reach  no  ftrther ;  it  would  not  comprehend  the  oUier  sons  of  the 
ancestor,  or  their  issue*  Thus,  if  this  construction  should  be  received,  the 
intention  of  the  testator  will,  to  a  great  degree,  be  absolutely  defeated.  If 
there  are  no  ulterior  limitations  or  devises  after  the  devise  to  the  heirs  of  the 
body  of  the  tenant  for  life,  the  reversion  in  fee  will  descend  on  the  eldest  son ; 
and  he  may,  consequently,  dispose  of  it  from  his  brothers  and  their  issue.  If 
there  are  any  such  ulterior  limitations  or  devises,  the  persons  claiming  under, 
them  would  take  before,  and  to  the  total  rejection  of  the  other  brothers  and  their 
issue.  Of  the  second  construction,  therobre,  must  be  repeated  what  was  said 
of  the  first,  that  it  is  unobjectionable,  in  pomt  of  law,  but  that  it  is  not  con* 
formable  to  the  intention  of  the  testator. 

The  third  consiructum  »,  to  suppose,  that  the  inheritance  will  first  vest  in  the 
person  answering,  at  the  time  of  the  decease  of  the  ancestor,  to  the  description 
•f  heir  of  his  body ;  and  that,  on  fiulure  of  issue  of  that  person^  it  will  vest  in 
him  who  answers  that  description  at  the  time  of  such  fiulure  of  issue,  and  mo  on, 
while  there  are  any  sud^heirs  remaining.    This  construction  is  coofonnable  in 
some  respects  to  the  case  of  John  de  Mandeville,  raenti<Mied  by  sir  Edward 
Coke,  ante  s6.  b.  (and  see  the  note  in  p.  505,  of  Mr.  Douglas's  R^Hnrts).    The 
fuestion  tken  is,  Whether  there  is  any  tiling  unlawful  in  this  intention  i    To 
ascertain  this,  let  it  be  tried  by  tiie  test  above  mentioned,  that  is,  let  us  soppoee 
k  expressed  in  the  most  accurate  and  technical  language.     This  will  »ve  the 
first  son  or  his  issue,  at  the  time  of  the  ancestor's  decease,  an  estate  taiie ;  and 
upon  fiulure  of  that  line  of  issue,  the  lands  will  vest  for  an  estate  tail  in  the 
person  who,  at  the  time  of  the  fiulure  of  the  issue  of  the  first-taking  heir,  will 
answer  the  description  of  heir  of  the  body  of  the  tenant  for  life,  and  so  on  till 
all  the  heirs  of  his  body,  and  all  their  issue,  are  exhausted. — It  is  obvious,  tluit 
a  h'mttation  of  this  nature  difiers  materially  firom  the  limitations  adopted  in  the 
first  construction,  viz.  to  the  sons  successively  in  tail  male,  with  remainder  to 
Uie  daughters ;  for  in  that  case  the  estate  vests  immediately  in  the  first  taker, 
and  the  other  sons,  and  aU  the  daughters,  take  vested  remainders  in  tail.    But, 
according  to  the  construction  we  are  now  speaking  of,  all,  afler  the  first  taker, 
most  be  considered  as  taking,  if  the  expression  may  be  allowed,  guasi  per/or'^ 
ntam  doniy  conformably  to  the  construction  put  on  the  limitation  in  Manaeville*8 
case.    Supposing  even  that'  they  take  by  purchase,  all  the  estates  after  that  of 
the  first  taker  must  be  contingent.    In  faiet,  it  is  not  very  easy  to  asoertab  how 
thejr  would  take,  and  it  might  be  fiMind  difficult  to  frame  the  language  of  the 
limitaticm.    But  certainly  none  0^  the  other  children,  or  their  heirs,  if  this  con« 
stmotion  should  be  received,  woiid  take  vested  estates  during  the  life  of  the  first 
taker,  or  the  continuance  of  issue  of  his  body :  fbr,  till  the  events  in  question 
happened,  fit  must  be  uncertain  who,  at  the  particular  times  in  questiim,  would 
answerto  the  description  of  hefar  of  the  boay  of  the  tenant  for  life  1  whereas, 
according  to  the  first  constnution,  all  die  children  would  answer  the  desoription 
under  which  Aev  are  d^gned,  immediately  upon  tiieir  respective  births.  Such 
is  the  effect  of  thu  tlufd  oonstmction.— -Is  there  any  tiling  jn  the  devise,  con* 
struing  it  in  this  manner,  and  supposing  it  to  foe  properly  and  aocuratdy  framed, 
tiiat  combats  with  any  known  rule  of  mw?    It  iscertam  that  such  a  limitation 
would  be  good,  if  the  life  estate,  instead  of  being  limited  to  the  ancestor  of  the 
persons  to  whom  the  inheritance  is  afterwards  limited,  were  limited  to  a  stran«> 

Sr ;  as  in  tiie  common  case  of  a  devise  to  A.  for  life,  remainder  to  tiie  right 
irs,  or  the  heirs  of  the  body  of  /.  5.— -Why  should  its  being  a  devise  to  the 
aneeotpr  make  a  diierence  i    It  may  even  be  contended,  that  a  Umitation  and 

z  z  4  devise 
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(Flowd.  403.  a.)  L  b.  J 

ALSO,  I  have  heard  say,  that  in  the  time  of  *tw  Richard  the  second^ 
'^^  there  was  a  justice  of  the  common  place,  dwelling  in  Kent,  called 
Richely  who  had  tssue  divers  sonnes,  and  his  intent  was,  that  his  eldat  somte 
should  Juive  certaine  lands  and  tenements  to  him,  and  to  the  heires  of  his 

bodie 


devise  of  this  nature  have  been  allowed  in  equity.  In  the  case  of  Tipping  r* 
Cosin,  Carth.  372.  there  was  a  limitation,  and  in  lady  Jones  r.  lord  Say  and 
Sele,  8  Vin.  362.  there  was  a  devise  of  a  trust  estate  to  the  ancestor  for  life^ 
with  a  legal  remainder  after  his  decease  to  the  heirs  of  his  body.  In  both  cases 
it  was  admitted,  that  on  account  of  the  different  qualities  of  their  estates,  the 
freehold  behiff  equitable,  and  the  inheritance  legal,  they  did  not  coalesce  so  as 
to  be  within  the  rule  in  Shelley's  case ;  but  it  was  allowed  to  be  a  good  remain- 
der in  tail,  in  the  heirs  ^  the  body  of  the  ancestor;  and  in  the  former  of  these 
cases  the  verdict  was  for  the  person  claiming  the  remainder.  It  may  be  an- 
swered (and  certainly  with  great  appearance  m  reason),  that,  on  account  of  the 
diftrent  nature  and  quality  of  the  estates,  the  mischieft  intended  to  be  obviated 
by  the  rule  in  Shelley's  case  could  not  follow  from  admitting  the  heirs  to  take 
in  these  cases  by  purchase.    Considering  it  with  reaptct  to  the  feudal  princi* 

Eles,  which  are  supposed  to  have  given  occasion  to  the  rule,  the  lord  would  not 
ave  lost  the  fruits  of  his  tenure,  nor  would  the  fee  have  been  put  into  abcnr- 
anoe.  This  case,  therefore,  proves  nothing  in  fitvour  of  the  legality  of  the 
estates  to  be  raised  by  the  construction  here  contended  for.  lliis  point  n 
exhausted  by  Mr.  Hargrave's  treatise  upon  it.  If  the  reader  be  convinced  by  it 
that  the  estates  to  be  raised  bjr  this  third  construction  are  not  such  aa  the  law 
admits,  it  follows,  that  supposmg  the  devise  in  question  to  operate  so  as  to  give 
the  hein  an  estate  by  purchase,  it  must  be  construed  in  one  of  the  two  former 
modes.  Now  these  modes  are  not  reconcileable  with  what  is  acknowledged  to 
be  the  general  scope  and  object  of  the  testator's  intention.  The  consequence 
is,  that  the  devise  must  be  left  to  its  l^;al  operation,  and  the  heir  must  take 
by  descent. 

V.  6.  But  if  the  reader  should  be  of  opinion  that  the  estates  which,  if  the 
third  construction  is  admitted,  will  be  created  bv  the  testator's  will,  are  such 
aa  the  law  allows,  still  there  will  remain  a  formidable  obiection  to  the  admission 
of  that  construction.  It  will  appear,  that  by  a  series  of  adjudications,  ftxmi  the 
18  Ed.  11.  to  the  case  of  Coulson  v.  Coulson,  1 7  Geo.  IL  inclusively,  devisee  df 
the  nature  in  question  have  been  construed  to  vest  the  inheritance  in  die  ances- 
tor. Admitting  therefore  that  tiie  reason  or  foundation  of  the  construction  in 
question  is  not  pow  discoverable,  there  still  is  great  reason  to  contoid  that  it  is 
binding  on  the  courU.  Thb  is  by  no  means  peculiar  to  the  rule  in  Shelley's 
case.  There  are  many  other  rules  of  construction  received  by  the  courts, 
which  are  arbitrary,  and  some  of  them  not  reconcileable  to  plain  reascm.  Still, 
being  adopted  as  rules  of  construction,  the  courts  (sometimes  even  with  an 
avowed  reluctance)  consider  themselves  to  be  bound  to  submit  to  them.  -• 

• 

VI.  It  remains  to  observe,  that  the  sueeestums  here  submitted  to  the  reader, 
are  intended  to  apply  only  to  the  devises  of  legal  estates,  and  to  those  devises  only 
in  which  the  argument  to  except  them  trom  the  rule  in  Shelley's  case  depenJs 
at  the  most  on  the  two  following  circumstances ;  nt,  that  it  evidently  .appears 

to 
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bodie begotteni  andfordrfauU  ofixm/tj  the  remainder  iothesecond  wnn» 
Ifc.  and  BO  to  the  third  wnne,  tfc.  and  beeauiehe  would  that  none  of  his  iom 
should  alienfOrnuikewarrantie  to  bar  or  hurt  the  others  thai  should  be  in 
the  remainder,  i^c.  he  causeth  an  indenture  to  be  made  to  this  effect,  viz* 
thai  the  lands  and  tenements  were  given  to  Ms  eldest  son  upon  such  con- 
dition, tluU  if  the  eldest  son  alien  in  fee,  or  in  fee  taile,  ^c.  or  if  am  of  his 
sons  alien,  ^c.  that  then  their  estate  should  cease  and  be  void,  and  that  then 
the  same  Icmds  and  tenements  immediately  should  remain  to  the  second  son, 
and  to  the  heires  of  his  body  begotten,  ^et  sic  ultra,  the  remainder  to  his 
other  sonnes,  and  Uvery  of  seisin  was  made  accordingly. 

**  r  HA  VE  heard  say,  S^c/"    Those  things  that  one  hath  by  ai  H.6.  f.  33. 
credible  hearesay,  by  the  example  of  our  author,  are  worthy  ^  6.  f.  4a.  b. 
of  observation.    This  invention  devised  by  justice  Richel  in  the  ^1^^^ 
rriffne  of  king  Richard  the  second,  who  was  an  Irishman  borne,  ette."^^  ' 
and  the  like  by  Thiming,  chiefe-justice  in  the  reigne  of  Henry 
the  fourth,  were  both  full  of  imperfections ;  for  Nihil  simul  in-  (1  Rep.  84.) 
ventum  est  et  perfectum,  and  Sape  viaiorem  nova  non  vetus  orbita 
fallit .'  and  therefore  new  inventions  in  assurances  are  dangerous. 
And  hereby  it  may  appeare,  that  it  is  not  safe  for  any  man  (be  ^ 

he 

*  this  being  upon  the  same  condition,  should  remain  to  the  third  son,  and  to 

scilicet,  that  iftne  second  son  alien,  4rc.  the  heirs  of  his  body  begotten,  added  in 

that  then  his  estate  should  cease,  and  L.  and  M.  and  Ren. 
that  then  the  same  lands  and  tenements 


to  be  the  testator^s  intention  to  give  the  ancestor  an  estate  for  his  life  only : 
and  sdly,  that  it  also  evidently  appears  to  be  his  intention  that  the  heirs  of  his 
body  dhodd  take  by  purchase.  It  the  testator's  intention  appears  to  be  to  give 
the  ancestor  an  estate  for  life  onl^,  and  to  give  an  estate  by  purchase  to  the 
heirs  of  his  body ;  and  if,  besides  thts,  his  intention  is,  that  by  the  devise  to  ^e 
heirs  the  inheritance  should  vest  in  that  individual  heir  who,  at  die  time  of  the 
decease  of  the  tenant  for  life,  shall  be  the  heir  of  his  body,  and  the  heirs  of  the 
body  of  that  person,  and  that  the  devise  should  reach  no  farther ;  or  his  inten- 
tion is,  that  the  inheritance  ^ould  descend  upon  the  sons  of  die  tenant  for  life 
successively  in  tail,  with,  or  without  remainders  to  the  daughters;  and  this  ulte- 
rior intention  appears  ^om  any  other  part  of  the  wDl,  either  by  plain  declara- 
tion, or  dear  impucation;  then,  as  there  is  nothinff  unlawful  in  tnis  dispositioB 
of  his  property,  there  is  no  rule  of  law  or  equity  that  stands  in  the  way  of  such 
constructionw— But  this  ulterior  construction  is  not  to  be  implied  from  the  mere 
circumstances  of  an  estate  for  life  only  being  ^ven  to  the  ancestor,  and  its 
appearing  dther  by  express  words  or  implication,  that  it  waa  the  testator'a 
intention  to  givean  estate  by  purchase  to  the  hetrs.-*It  may  be  said  this  brings 
the  matter  to  as  much  uncertainty  a&attended  it  before :  butsurely  thatis  not 
the  case.  Numberless  as  the  cases  respecting  the  point  in  question  are^  there 
are  few  indeed,  in  which  any  ground  for  this  ulterior  construction  of  Uie  words, 
**  heirs  of  the  body,"  occurs.  .  See  those  dted  by  Mr.  justice  Blackstone  in 
Mr.  Hargrove's  Tracts,  505,  506. 

Since  the  first  publication  of  this  note,  all  the  learning  respecting  this  cele- 
broted  rule  of  law,  particularly  with  a  view  to  its  i^pplication  to  decided  cases, 
and  to  tiiose  which  occur,  or  are  likely  to  occur  on  it,  in  practice,  has  been  aUy 
collected  and  arranged  by  Mr.  Preston,  in  his  Succinct  View  of  the  Ride  in 
Shdley*s  Case^Sote  32g.] 
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he  netar  to  kfin  H)  to  be  of  comndl  with  hinMalfe  m  ^aime 
caie»bttl  le  Uke  advice  ef  otkei  greel  and  leereed  mm. 

Ntm  prosunt  daminis  quaprosunt  omnibus f  artei. 

And  the  reason  hereof  is,  w  mo  fui$f^  negotia  kdfctioff  e$i, 

qu^  in  elieno^ 

[mj  a  H.  4-  f.  1 1 .      [m]  And  the  same  judge»  in  his  owne  name,  &c.  brought  an 

m  Actieo  sor  le  netion  upon  his  case  against  others,  and  obtained  a  verdict  so  as 

^^""^  the  right  of  the  cause  was  tried  on  his  side ;  yet  for  that  upon  his 

owne  shewing  in  his  count  the  action  did  not  lye,  ex  assensu 
ammuM  jtuttciariorum  prater  querentem  RicMj  Judgement  was 
given  against  him ;  but  let  us  now  leave  this  judge  for  example 
to  others,  and  let  us  return  to  our  author. 
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DUTit  seemetk  by  reasoUf  that  all  tuch  remainders  in  the  forme  afore- 
said  are  void  and  of  no  vahte^  and  that  for  three  causes.  One  cause 
is,  for  that  every  remamder  which  beginneth  by  a  deed,  it  behoveth  that 
the  remaifider  be  in  him  to  whom  the  remainder  is  entailed  by  force  of  the 
same  deed,  before  the  livery  of  seisin  is  made  to  him  which  shal  have  the 
freehold'jfor  m  such  case  the^prowing  and  the  being  of  the  remainder  is 
by  the  Uvery  of  seisin  to  hsm  that  shall  have  the  freehold,  and  sueh 
remainder  was  not  to  the  second  sonne  at  the  time  of  the  livery  of  seisin  m 
the  case  ^foresaid,  S^c, 

LJ£  RE  our  authour  is  of  opinion,  that  these  remainders  in  the 
forme  aforesaid,  are  void  and  of  no  value  for  three  causes. 

(nowdae-a.  *^  One  cause  is,  Sre/*  Here  hee  setteth  downe  a  rule  cooceroiog 
ao.  •.  s  Cto.  remainders,  viz.  every  remamder  which  commenoeth  by  a  deed 
360.}  ought  to  vest  in  him  to  whom  it  is  limited,  when  livery  of  seisin 

is  made  to  him  thai  hath  the  particular  estate* 
fi]7B.«.  First,  Littlet0n9mih  by  deed,  [a]  because  if  hmds  bee  granted 

cin  htoju.        and  rendred  by  fine  for  life,  the  remainder  in  taile,  the  remainder 
(Ant.  364.  b.)     Jq  fee,  ngne  of  these  remainders  are  in  them  in  the  remainder, 

untill  the  particular  estate  be  executed. 
(GrkCHc.  e^.)      Secondly,  that  the  mnatader  bee  in  him,  &c.  at  the  time  of 

the  liverr^— This  b  rsffidariy  true,  but  yet  it  hath  divers  excep- 

(tlUILAbr.      tionit    First,  tinlosse  we  petwas  that  is  to  take  the  remainder  be 

4t^  ftot  ta  fcmfa  naturd^'  [o]  as  if  a  lease  for  life  be  made,  ibe  re- 

i*]MH.e.        mainder  td  the  right  heirss  of /. S.    /.&  beii^  then  alive,  it 

ut.f^Smasu    tuiBceth  that  the  inheritance  passeth  presently  out  of  the  leasour, 

^  &  sl^l       but  cannot  vest  in  the  heire  of  I.  iS.  forthat  living  his  finher  he 

llti.%,    '       martin  rerumnaturdf  At  nan  eet  hares  viventis;  90  SIB  ^  re- 

IMnM«4^'      mainder  is  good  upon  this  contingent,  viz.  if  /.  S.  die  daring 

3H.7*i^        the  life  of  the  lesase. 

iaR.7-^7- 

itE.4.9.    diH.7-ii.    7H.4.93.    iiH.4.74.    18  H.  6. 3.    d7H.8.4a. 

38  E.  3.  se*    fS  Am.  47*    ^  R«  ft*  Q««  Jur.  dun.  so.    (1  Rep.  94.) 


Scu 


rsipi.  Con.  [p]  And  so  it  is  if  a  man  make  a  lease  £br  life  to  A^B.  and 

Cdthlrst's  ea«e,  C.  and  if  J2.  survive  C  then  the  reauibd^  to  jB.  and  his  heiras. 
[a  sSp.^M  ^^^  ^  another  exception  out  of  the  said  rule ;  for  abett  the 
d  lle?47.  a*  h.)  person  be  certaine,  yet  inasmuch  as  it  depends  upon  the  dyis^  of 

jB,  before  C  the  remainder  cannot  vest  in  C,  pcesendy.    And 

the 
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tile  reM/A  of  b^  thcaci  camia  tstkct  k,  becteM  the  ranttind^ 
18  to  etfHBMiftee  upon  limitatioii  of  lime^  viz.  upon  the  poori 
bilitie  of  die  death  of  one  man  before  another^  wMdif  h  a 
coQimofi  possibilitte. 

A  man  letteth  landa  for  life  upon  ccNMlition  to  haive  fee,  add 
warranteth  the  land  injbrmd  pradktd^  afterward  the  lessee  per«  (8  Rep.  73.) 
formeth  the  donditton  whefdby  the  lessee  hath  &e»  the  waxrantj 
shall  extend  and  uicrease  aeciwdmg  to  the  state.  And  so  it  is 
in  that  case  if  the  lessor  had  died  before  the  performance  of  the 
condition,  the  warrantie  shall  rise  and  increase  accoFding'to  the 
estate,  and  yet  the  lessor  himseUe  was  never  bound  to  tbe  war-  (Hob.  130,131.) 
rantiey  but  it  hath  relation  from  the  first  livery.  And  by  this  it 
appeareth  that  a  warrant  being  a  covenant  reall  executoTy,  may 
CExtend  to  an  estate  mjwturoy  hsvmg  an  estate  whereupon  it  may 

worke  in  the  beginning.  Buttfamangracntaselgmone 
rB78ri  ^^^  yearesy  upon  condition  to  hftve  fee  t:^  with  a  wnr^ 
L  b.  11  '^^^  informdpradidd^  and  after  tbe  condition  n  per-* 

formed,  this  shall  not  extend  to  the  fee,  because  the 
first  estate  was  but  for  yeares,  which  was  not  capaUe  of  a  war* 
ranty  (A).  And  so  it  is,  if  a  man  make  a  lease  for  yearea^  the 
remainder  in  fee,  and  warrant  the  land  injbrmd pradiddf  be  in 
tiie  remainder  cannot  take  benefit  of  the  warranty,  because  he  » 
d6t  paftte  to  the  deed;  and  immediately  he  cannot  take,  if  he 
were  pArtie  to  tbe  deed,  because  he  is  named  after  the  haksndumj 
and  tne  estate  for  yeares  is  not  capable  of  a  warrantie.  And  so 
it  is  if  land  be  ^ven  to  A*  and  B.  so  Irnig  as  th&jr  jqynthr  together 
live,  thti  remamder  to  the  right  hdres  of  him  that  dieth  first,  and 
warrant  the  land  in  formd  pnsdictd ;  A.  dieth,  his  heire  riiaU  (1  Bep.  17.) 
have  the  warrantie;  and  yet  the  remainder  vested  not  during  the 
life  of  A.  for  the  death  of  A,  must  precede  the  remainder,  and 
yet  shall  the  heire  of  A.  have  the  land  by  discent. 


Sect.  722. 

'T'HE  second  cause  is,  if  the  first  sofMe  alien  the  tenements  in  fee^  then 
is  the  freehold  and  tne  fre  sinq>le  in  the  alienee,  and  in  none  other ; 
and  if  the  donor  had  any  reversion,  by  such  alienation  the  reversion  is 
discontinued :  then  how  oy  any  reason  may  it  be  (donques  cement  per 
aacun  reason  poit  *  ceo  estre)  that  such  renuander  snail  commence  his 
being  and  Ms  growing  immediately  after  such  alienation  made  to  a  stranger^ 
that  hath  Inf  the  same  alienation  ajreehold  and  fee  simph,  ifc.  ?  And  aba 
if  such  remainder  should  bee  ^ood,  then  might  hee  emkr  tfon  the  alienee^ 
where  he  had  no  manner  of  nght  before  the  alienation,  which  should  bee 
ineonveinent* 

**TF  the  first  sonne  alieny  S^c/*    By  the  alienation  of  the  donee 
two  things  are  wrought. 
First,  the  franktenement  and  fee  b  in  the  alienee. 

Secondly)  the  reversion  is  devested  out  of  the  donor,  fy]  And  W^*  ^^'  " 

therefore    7    •  •  4« 

*  ceo  not  in  L,  and  M.  or  Rah. 


(A)  Vid,  SKt.  350,  and  lord  Coke'i  comment  thereen. 


[r]6B.t.Qnd 


gjrer,  log.  a. 


(6B«|i.a.a.) 


ri]MlL8. 
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Aerebvebj  Ifae  alienatioii  tbtt  tf Mifrrif  th  the  fredioid  and  fige 
mofie  to  the  aliaiee»  there  can  no  remainder  be  raised  and 
TOrted  in  the  second  aoone.  [r]  As  if  a  man  make  a  lease  fiw  life 
noon  condition  diat  if  the  lessor  grant  over  the  reversion,  that 
than  the  lesKe  shall  have  fee;  if  the  lessor  grant  the  revernon 
byfine,  the  lenee  Aall  not  have  fee ;  for  when  the  fine  transfer- 
reth  thefee  to  the  conusee,  it  should  be  ahsord,  and  r^ugnant  lo 
reason,  that  the  same  fine  diould  worke  an  estate  in  the  lemee : 
for  one  alienation  cannot  vest  an  estate  of  one  and  the  same  land 
to  two  severall  persons  at  one  time. 

In  a  man's  owne  grant,  wUdi  is  per  taken  most  forcibly 
against  himsdfe,  the  reason  of  UUkUm  doCh  hdd ;  for  it  ham 
beene  lesdved  by  the  justices,  [s]  that  if  a  man  seised  of  an  ad* 
voiwion  in  fee  by  his  deed  grantedi  the  next  presentation  to  A. 
and  before  the  (aorch  becmneth  void,  by  anotner  deed  grant  tiie 
next  presentation  of  the  same  dmrch  to  B.  the  second  gnmt  ia 
void,  uNTil.  had  the  same  granted  to  him  before;  and  the  grantee 
shallnot  have  the  second  cvoydanoe  by  construction,  to  mive  the 
next  avoydanoe  which  the  grantor  might  lawfully  grant,  for  the 
grant  of  the  next  avoydance  doth  not  import  thesecond 
presentation.  [/]  But  if  a  man  seised  of  an  t^  advoweon  n379n 
m  fee  take  wife ;  now  by  act  in  law  is  the  wife  intitled  I  •  J 
to  the  third  presentation,  if  the  husband  die  before. 
The  husbana  grant  the  third  presentation  to  another,  the  hus- 
band die,  the  heire  shall  present  twice,  the  wife  shall  have  the 
third  presentation,  and  the  grantee  the  fourth :  for  in  this  case 
it  shau  be  taken  the  third  presentation,  which  hemight  lawfelly 
grant :  and  so  note  a  diversitie  betweene  a  title  by  act  in  law 
and  by  act  of  the  partie ;  for  theact  in  law  shall  worke  no  pre* 
judioe  to  the  grantee. 


33H.a.ib.56» 

S9IL8. 

Dior,  36. 

It  BB&ste. 

sta. 

(6  Bcp.  filB.) 

[t]i5H.7*7- 
19E.9. 

Qmt.  Mip.  154- 

(sCro.790, 

79»)    ^ 
(s  Cio.  691. 

oontn  Wincb, 

04.S^C. 

Hob.  ISO. 

Aat.i89.a.) 


<Aiit.  S14.  b. 


"  Alto  if  such  remainder  should  begood^  Sfc."  The  force  of  diis 
argument  is,  that  seeing  the  estate  of  the  alienee  (albeit  tlie 
words  of  the  condition  be,  that  the  state  should  cease  and  be 
void)  being  an  estate  of  inhcaritance  in  lands  or  tenements,  cannot 
coue  or  be  void  before  the  state  be  defeated  by  entrie ;  then  if 
this  remainder  diould  be  good,  then  must  it  give  an  entrie  upon 
the  alienee  to  him  that  had  no  right  before,  which  should  be 
a^nst  the  expretse  rule  of  law,  viz.  that  an  entrie  cannot  be 
given  to  a  stranger  to  avoid  a  voydable  act,  as  before  hath  beene 
said  in  the  Chapter  of  Conditions. 


vMcocct.  87* 


^*  Which  should  bee  inconvemetU"  Here  note  three  things : 
First  that  whatsoever  is  against  the  rule  of  law  is  inconvenient 
Secondly,  that  an  argument  ab  incouvenierUi  is  strong  to  prove  it 
is  j^ainst  law,  as  often  hath  beene  observed  (N).  'Di^d^,  that 
new  inventions  (though  of  a  learned  judge  in  his  owneprofessicm) 
are  full  of  inconvenience,  PerictJotum  est  ret  notus  et  inuntatni 
inducere. 

Eventus  varios  res  nova  semper  haba. 

<N)  AftoOie  limiUdfircetfthe  argmmeiu  ab  incDiivenicnti,  m  mtte,  neUUiam.m. 


Sect 
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HTHE  third  came  is,  when  the  condition  is  such,  that  if  the  elder  sonne 
'  alien,  S^c,  that  his  estate  shall  cease  or  bee  void,  8fc.  then  after  such 
alienation,  S^c.  may  the  donor  enter  by  force  of  such  condition  f,  as  ttseemeth; 
and  so  the  donor  or  his  heires  in  such  case  ought  sootier  to  have  the  land 
than  the  second  sonne,  that  had  not  any  right  bdhre  such  alienation ;  and 
so  it  seemeth  that  such  remainders  in  the  case  ajoresayd  are  void%. 

IJERE  it  is  to  bee  observed,  that  part  of  the  condition  that  (i  Rep.  48.  03. 
prohibiteth  the  alienation  made  by  tenant  in  taile  is  good  lao.  ioRep.35. 
in  lawy  with  such  distinction  as  hath  beene  before  said  in  the  9  I^P-  i37*i 
Chapter  of  Conditions.    And  the  consemient  of  the  condition,  ^  ^P'  ^ 
▼iz.  that  the  lands  should  remaine-to  another,  &c.  is  void  in  law,  j^<^^  ^%^ti.\ 
and  by  the  opinion  of  Littleton  the  donor  may  re-enter  for  the 
condition  broken ;  for  Utile  per  inutile  non  vitiatur :  which  being  (1  b^h.  Abr. 
in  case  of  a  condition  for  the  defeating  of  an  estate,  is  worthy  408.) 
of  observation. 

And  it  is  to  bee  noted,  that  after  the  death  of  the  donor,  the 
condition  descendeth  to  the  eldest  sonne,  and  consequently  his 
alienation  doth  extinguish  the  same  for  ever;  wherein  the  weak*  (10  Rep.  40. 1>.) 
nesse  of  this  invention  appeareth  :  and  therefore  Ldttleton  here 
saith,  that  it  seemeth  that  the  donor  may  re-enter,  and  speaketh 
nothing  of  his  heires.  A  man  hath  issue  two  sonnes,  and  maketU 
a  gift  m  taile  to  the  eldest,  the  remainder  in  fee  to  the  puisne, 
iipon  condition,  that  the  eldest  shall  not  make  any  discontinuance, 
with  warrantie  to  barre  him  in  the  remainder ;  and  if  he  doth, 
that  then  thepuisne  sonne  and  his  heires  shall  re- enter,  the  eldest 
makes  a  feofiment  in  fee  widi  warrantie,  the  fiither  dieth,  the 
eldest  sonne  dietli  without  issue,  the  puisne  may  eftter ;  but  if  the 
discontinuance  had  beene  after  Uie  death  of  the  father,  the  puisne 
could  not  have  entred.  -  In  this  case  foure  points  are  to  be  ob« 
served.  First,  as  Littleton  here  saith,  the  entrie  for  the  breach 
of  the  condition  is  given  to  the  fisither,  and  not  to  the 

tJ3'7Q7l  puisne  sonne.    Secondly,  t^  that  by  the  death  of  the  (10  Rep.  109.) 
b   11  "^^^^  ^^  condition  descends  to  the  elder  sonne,  and  41 K.  3.  foL 
is  but  suspended,  and  is  revived  bv  the  death  of  the 
eldest  sonne  without  issue,  and  descendeth  to  the  youngest 
Sonne,    lliirdl^,  that  the  feoffinent  made  in  the  life  of  the  Vid.  Sect.  44^^. 
father  cannot  give  away  a  condition  that  is  coUaterall,  as  it  may 
doe  a  right  (A).    Fourthly,  that  a  warrantie  cannot  binde  a 
title  of  entrie  for  a  condition  broken  (as  hath  beene  said) ;  but  (10  Rep.  95.) 
if  die  discontinuance  had  beene  made  after  the  death  of  the 
father^  it  had  extinct  the  condition:  which  case  b  put  to  open 
the  reason  of  cfur  author^s  opinion  (i). 

In 

t  4rc.  add^  in  L.  and  M .  and  Roh.  %  4r<^.  added  m  L.  and  M.  and  Roh. 

(A)  FSi.  ante  s$5.  a.  ^65. 1. 


\ 


(1)  In  some  of  the  former  notes  there  has  been  found^occasioD  to  antid^ote 
many  of  the  observations  whidi  otherwise  would  have  oocurred  upon  this  and 

the 
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hoe  iMdi  dune) ;  &r  tkoe  be 


the Ane pnoedii^ SeetiflM.    Seentet03.b.a.i.9i&a.B.9.«i3.1i.B.i. 
aad  inniflwlj  3t7«  a.  p.  s^— 4t  nsf  hovever  be  findber  obKned,  dm  Ak 

vent  dieCTardieof  that  ngfct  of  riifntion  which  !•  JBjtffiMAIefinqa  ttecilite 
flf  atOMDt  in  tail.  Thecniefof  diem  are  stated  in  a  very  pointed  naaner  by 
Mr.  Knovler,  i  Burr.  84.  He  obaenrei,  that  the  poaner  to  sofler  a  coonaoa 
leoofcrjia  a|HiTilcge  inaeparabhr  inddeot  to  an  estate  tafl :  kh^wtdOlm 
mUemamdi,  which  it  notrertiained  by  theatatnte  dcdoms^  and  has  been  » 
eoBNidcnd«w8iBoeTaltanwn'sGaae[iaE.4.i4.b.p.i6.]l  Anddiispower 
to  aofc  a  commoD  tecufci/  eannat  be  restrained  by  candition,  VmaMm^ 
cattbof^  igcogninHMtfy  statute,  or  cot cnant  Unit  it  cannot  be  restruaed  b? 
eooditioii,  qppeoM  bjCo.  Litt.  sag.  b.  S84.  a.  and  Sondnr^s  case,  9  Bep.  h8^ 
That  it  cannot  be  restrained  by  Kmitation,  appeata  by  Cro.  Jac  6fl6L  Yojv. 
Hinde,  andby  Sooda/s  case,  and  odier  booftL— That  it  cannot  beresliaBied 
by  cnstoai,  "Ppcvs  ^  ^^  ^'^  ^  Twjkft  and  Shaw,  m  Carter  6,  and  n  ^ 
Inat  it  cannot  be  resraned  br  reoogniianoe,  or  by  statute,  i^pearB  by  PooTi 
case,  cited  in  Moore,  Sio. — ^iW  it  cannot  be  restrained  by  coraiant,sppesn 
by  tne  case  of  Collins  v.  Flanuner,  1  Peere  Wms.  104^— That  an  aCtenpt  ta 
aofler  a  coomioo  recovenr  cannot  be  restrained,  qvpears  by  Corbet's  esse,  is 
thei  Rep.83.b.Sir  AntnonyMBdnny'scase,  in  the  6  Rep.  40,  and  the  esse  of 
Fierce  «i  Win,  in  1  yentr«33i.  And  that  a  conduston  or  agreement  to  suiSer  a 
recorery  cannot  berestrained,  appears b^  Mary  Portington's  case,  in  the  10 Rep- 
35« — One  of  the  last  attempts  to  establish  a  perpetuity  was  made  in  the  wfllrf 
John  duke  of  Marlboroc^,  where  a  power  was  given  to  trustees,  oa  the  birtli 
oi  the  sons  of  the  seTeraTpersoos  therein  mentioned,  to  revoke  the  uses  limited 
to  those  sons  in  tafl  male^  md  in  lieu  thereof^  to  limit  the  estates  to  tbe  use 
of  such  sons  for  their  lives,  with  immediate  remainders  to  the  reqtective  sou 
of  audi  sons  severally  and  successivdv  In  tail  male.  Lord  Nortfaington,  in 
1759,  declared  this  clause,  as  it  tended  to  a  ponpetuily  and  was  repiu:Dant  to 
the  estate  limited,  was  void  and  of  no  effect.  There  was  an  appoil  from  this 
decree  to  the  loi^.  And  after  hearing  counsel  upon  it,  the  judges  were 
ordered  to  attend,  and  their  opinion  was  asked,  ^'Whether  by  the  rules  of  law 
^  an  estate  tail  limited  to  die  use  of  persons  unborn  by  any  deed  or  will,  can, 
**  by  virtue  of  any  jpower  given  by  such  deed  or  will  to  trustees,  be  revoked 
**  upon^the  liulhs  of  soeb  persons,  and  a  new  estate  limited  to  such  pensoos 
**  m  their  lives  respectively,  with  remainder  to  their  issue  successivelj  in  tail 
*^  male  V^  The  lord  chief  Justice  of  the  common  pleas  delivered  the  unaoi- 
mous  o|^on  of , the  Judges  iu  the  negative.  The  utmost  stretch  iowarda# 
perpetmty  which  the  .oouits  have  hithimo  allowed,  is  thr<»Kgh  the  medium  of 
an  exercise  of  a  power  of  a^pintment  limited  in  a  deed  or  wiU.  If  the  objects 
€^  the  power  be  not  restrained  to  any  pardcular  description  of  pe^nona,  b«t 
designed  senerally  to  be  such  persons  as  the  party  to  whom  tne  power  is 
given  shall  appoint,  there  is  no  question  but  he  may  appoint  life  estates,  with 
reoMwdexi  ower,  Jo  the  same  maoaer  as  be  ^bt  do  jby  .a  jndvtwitivie  pri^ 
conveyance,  notwithstanding  die  persons  to  whom  the  life  estates  are  unpointed 
were  not  in  existence  at  the  time^if  Ibeeyocntioa  of  die  conveyance  m  which 
the  power  is  contained.  But  it  seems  to  be  otherwise^  if  the  object  pf  Q^ 
power  are  restrained  to  any  particular  description  of  persons,  as  to  the  childres 
^  dMi  UPPWilMt.  £^  AioDumdar  v.  Aleaiandar,  ^  tVw.aeB.^€40.  aad  Rsbimoa 
nf.  ila«lqa(it)«,tioMcJBramr8  Rap.  of  CasaadetermtnedMJhaoceiy  during^ 
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new  inventionB.    And  by  this  example  you  may  percetve,  that  ^Plowd.  413. 
the  rule  of  the  old  common  law  bemg  goimdly  (as  our  author  ^^<  ^^^*  ^) 
hath  done)  applyed  to  such  novelties^  it  doth  utterly  cruUi  them 
and  bring  them  to  nothing;  and  comm<mly  a  new  inyention  doth 
oflSend  against  many  rules  and  reasMs  (as  here  it  appeareth)  of 
the  common  law ;  and  the  antient  judges  and  sages  of  die  law 
have  ever  (as  it  appenreth  [*]  in  our  bookes)  suppressed  innova-  [*]  31  £w  3. 
tions  and  novelties  m  the  begimuns,  as  soone  us  Ihey  have  ^'^il^'^iver- 
)DfiefBd  to  creepe  op,  lest  the  quiet  ^  f^e  common  hrw  mtrht  ^'gf  ,3 
be  disturbed :  and  so  have  [a]  acts  of  parliament  done  the  Ince,  38  £.  3. 1/ 
whereof  by  the  authorities  quoted  in  the  margent,  you  may  in  s  U.  4. 18,  Ibe. 
slaitd  of  mai^  others,  upon  this  occasion  take  a  little  taste.  But  M  ^  ^  3*<»P*. 
iOur  excellent  author,  in  all  his  three  bookes,  hath  said  nothing  ^g'^  ^^*  ^ 
but  Ex  veterum  sapientium  are  et  more.  \  ^  ^f'  ^^' 

4  H.  4.  ca.  a.     II  H.  6.  c  93.    a  £.  4-  cap-  B.icc. 


Sect. 


26th  year  of  his  late  majesty's  reign,  p.  as. — ^The  modes  formerly  used  to 
prevent  the  wife's  dower  seem  open  to  objection.  Sometimes  the  estate  is 
limited  to  a  purchaser  and  a  trustee  and  their  heirs,  but  as  to  the  estate  of  the 
trustee  and  hb  heirs  in  trust  for  Uie  purchaser  and  his  heirs.  This  exposes  the 
purchaser  to  the  chance  of  the  trustee's  dying  in  his  life ;  in  which  case  the 
right  of  dower  will  attach  upon  the  estate.  Sometimes  the  estate  is  limited  to 
the  purchaser  and  a  trustee,  and  tfie^heira  of  the  trustee*  but  in  trust  for  the 
purchaser.  Sometimes  it  is  limited  immediately  to  the  trustee  and  his  heirs, 
m  trust  for  the  purchaser  and  his  heirs ;  bat  each  of  these  modes  is  objection-, 
able,  as  they  keep  the  l^gal  &e  fvom  the  purchaser,  and  expose  him  to  all  the 
inconvenience  of  its  escheating  to  the  crown  for  want  of  heirs  of  the  trustee, 
or  of  its  becoming  vested  in  infants,  married  women,  or  persons  residing  at  a 
distance,  not  easily  discoverable,  or  not  wiUing  to  join  in  the  conveyances 
required  to  be  made  of  it*  Sometimes  even  it  may  do  considered  to  pass  in 
the  general  devise  of  the  trustee's  will,  and  by  that  means  become  «etcied  at 
law  to  uses  in  strict  settlement,  and  therefore  not  to  be  regained  but  hy  a\fiiie 
or  common  recovery,  and  till  the  existence  of  a  tenant  in  tail  notto'beviiegaBMi 
without  the  aid  of  parUnmeiit.  It  cannot  tfaefefore  te  desirable  .that  the  knl 
fee  should  be  outstanding  in  a  trustee*  To  prevent  this,  the  estates .mw^li^ 
first  limited  to  such  uses  as  the  purchaser  shall  appoint,  and  for  want  of  ap- 
pointment, to  the  use  of  a  trustee,  his  heirs  and  assigns,  during  the  life  of  the 
turdiaser,  in  trust  fi>r  him,  and'Std^ectthereto  to  Uieuse  of ,  the  purdbasoQ, 
is  heirs  andassigns*  If  this  metbed  be  adopted,  Jiio<doubt  will  vemaia  «f 
the  wife's  right  of  dower  being  effectually  prevented ;  the  jpurchaser  during  his 
'life  will  have  die  dbsohite  command  of  die  legal  fte,  ana  at  his  death  it  will 
descend  upon  his  heir. — ^Another  mode  is  suggested  by  Mr»  Feame  in  his 
Essay  on  Contingent  Remainders,  6th  edition,  p.  347,  note.  '*  The  lands,'* 
aays  he,  **  may  be  limited  to  the  use  of  the  appointees  of  the  purchaser  (in 
**  the  fullest  manner);  and  in  defieiult  of  appointment,  to  the  use  of  him  and  his 
'^  assigns  during  his  life ;  and  from  and  afier  the  determination  of  that  estate, 
'**  by  any  aseans,  un  this  'life4>tKne,  to  die  use  of  some  pef«on>aRd'hisiieir9, 
*'  during  the  natural  life  of  thevpiirchaser,  in  trust  for  nim  and  his  assigns^ 
^^  ;And.£uii.aBd.aflerthe  datermitiation  ofUie  estate-so' limited  in  use^to  ihe 
<<  >tgfll^ustee»idlfaai  iisfcw,  to*  the  use  oft^epwcfaaser,^bis  heirs  aad  assigns, 
**  forever." — [Note 330.] 
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(ft  loit  993.  op  b.)  Sect.  724. 


JLSO9  at  the  common  taw,  b^ore  the  statute  of  Gloucester,  if  temmt 
"^  6y  the  curtesie  had  aliened  tn  fee  with  vHurantie,  after  his  decease 
this  was  a  barre  to  the  heire,  as  it  appeareth  by  the  words  of  the  same 
itaiute  (Item,  a  le  common  ley,  devant  I'estatate  de  Gloucester,  si 
tenant  per  le  curtesie  ust  alien  en  fee  ovesque  ^arrantie*,  apres  son 
decease  ceo  fuit  nn  barre  al  heire,  f  sicome  appiert  per  les  parols  de 
masme  Festatute) :  but  it  is  remedied  bu  the  same  statute^  that  the  war^ 
fasUie  of  tenant  by  the  curtesie  shall  bee  no  barre  to  the  heire,  unlesse 
thai  hee  hath  assets  by  discent  by  the  tenatU  by  the  aurtesie^for  before 
the  se^  statute,  this  was  a  collateral  warrantie  to  the  heire,  Jor  that  hee 
could  not  convey  any  title  of  discent  to  the  tenements  by  the  tenant  by  the 
curtesie,  but  only  by  his  mother,  or  other  of  his  ancestors  |;  andtUs  is  the 
cause  why  it  was  a  collateral  warrantie. 


Sect.  725. 

DUT  if  a  man  inheritor  tdketh  wife,  who  have  issue  a  sonne  betweene 
"^  them  (les  queux  ont  §  fits  enter  eux),  and  the  father 
):t*  dieth,  and  the  sonne  entreth  into  the  land,  and  endow  his  113801 
mother,  and  after  the  mother  alieneth  that  which  shee  hath  m  L  s.  J 
dower,  to  another  in  fee,  with  warrantie  accordant,  and  after 
dieth,  and  the  warratUie  descendeth  to  the  sonne,  now  the  son  shall  be 
barred  to  demand  the  same  land  by  cause  of  the  sayd  warrantie ;  because 
that  such  colhUerall  warrantie  of  tenaunt  in  dower  is  not  remedied  by 
4my  statute.  The  same  law  is  it,  where  tenant  for  life  maketh  an  aUena* 
tion  with  warrantie,  S^c.  and  dieth,  and  the  warranty  descendeth  to  him 
nMch  hath  the  reversion  or  the  remainder^,  they  shall  be  barred  by  such 
warrantie  J^. 

(iiH.7.etti.«o.  r)F  this  snd  the  subsequent  Section  sulBcient  hath  beene 
Aiita«6.b.)      ^^  sayd  before  in  this  Chapter,  Secf.  697. 

*'  Is  net  remedied  by  any  ttatuter    But  by  a  statute  made 
sinct,  this  case  is  reBsedie^  as  you  see  before,  Sect.  697. 

Sect. 

*  accord,  added  in  L.  and  M.  ami  ^  issue  added  in.L.  and.M.  and 

Boh.  Rol 

t  Sec  added  in  L.  and  M.  and  Rah.  ||  tfc.  addedmX.  and  M.  and  Rob. 

1 4v«  lidded  m  L.  and  M.  and  Boh.  ^.^tr.addedinL.andM.ondRch. 
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Sect.  726. 


A 


LSO,  in  the  case  aforesaid,  if  it  were  so  that  when  the  tenant  iii 
dower  aliened,  t  ^c.  his  heire  was  within  age^  and  also  at  that  time 
that  the  warrantie  descended  upon  him  hee  was  within  age :  in  this  case 
the  heire  may  qfier  enter  upon  the  alienee,  notwithstanding  the  warrantie 
descended,  S^c,  because  no  lachesse  shal  be  adjudged  in  the  heire  within 
a^e,  that  hee  did  not  enter  upon  the  alienee  in  the  life  of  tenant  in  dower » 
But  if  the  heire  were  within  age  at  t/ie  time  of  the  alienation,  8(c.  and 
after  he  commeth  to  full  age  in  the  life  of  tenant  in  dower,  and  so  being 
of  full  age  he  doth  not  enter  upon  the  alienee  in  the  life  of  tenant  in  dower ^ 
and  after  the  tenant  in  dower  dieth,  ^t.  there  peradvenlure  the  heire  shall 
be  barred  by  such  warrantie;  because  it  shall  bee  accounted  his  folly,  thai 
he  being  ojfull  age  did  not  enter  in  the  life  of  tenant  in  dower,  S^c. 

XT  ERE  note  this  diversitie:  if  the  heire  bee  within  age  at  the  18  £.  4. 13. 
time  of  the  discent  ef  the  warrantie,  he  may  enter  and  avoyd  35  H.  b'.  63. 
the  estate  either  within  age,  or  at  any  time  after  his  full  age ;  and  ^  ^  *'  q^  ^^ 
Littleton  saith  well,  that  the  infant  m  this  case  may  enter  upon  (1  Rep!  120. 
the  alienee;  for  if  he  bring  his  action  against  him,  he  shal  be  140.) 
barred  by  this  warrantie,  so  long  as  the  state  whereunto  the  war-  («  ^U.  Abr. 
rantie  is  annexed  continue,  and  be  not  defeated  by  entrie  of  the  773-) 
heire :  but  if  heq  be  within  age  at  the  time  of  the  alienation  with  36    •   •  3- 
warrantie,  and  become  of  full  age  before  the  discent  of  the  war- 
ranty, the  warranty  shal  barre  him  for  ever.    Our  author  putteth 
his  cases  where  the  entrie  of  the  infant  is  lawfull ;  [a]  for  where  [u]  3  H.  7. 9. 
the  entrie  of  the  m&nt  is  not  lawfull  when  the  warrantie  35  H-  6. 63. 

[3807l  *^  descendeth,  the  warrantie  doth  binde  the  infant,  as  Br.  tit.  War.  54. 
.     *J  well  as  a  man  of  full  age ;  and  the  reason  thereof  ie,  ^^^./Br  84. 
"     *       becausethestatewhereimto  the  warrantie  was  annexed,  Lib.  i.fol.67.». 
continueth  and  cannot  be  avoided  but  by  action,  in  which  action  in  Archer*8  cate» 
the  warrantie  is  a  barre :  and  for  the  same  reason  likewise  it  is  ^  140.  Cbad- 
of  a  feme  covert,  if  her  entrie  be  not  lawful,  a  warrantie  descend-  J^^pf"*^  \ 
ing  on  her  during  the  coverture,  doth  bind  het,    [to]  And  albeit  r^]  ^^'^  3. 3, 
the  husband  be  within  age  at  the  discent  of  the  warrantie,  yet  (F.N.B.  iga.g. 
if  the  entrie  of  the  wife  be  taken  away,  the  warrantie  shall  binde  a  Inst.  483.) 

the  wife*  .  .   .  ♦  * 

[q]  And  herein  a  diversitie  is  to  bee  observed  betweene  matters  [q]  so  £.  3. 
of  record  done  or  suffered  by  an  infant,  and  matters  in  fait :  for  Audit,  qaar.97. 
matters  in  fait  he  shall  avoid  either  within  age,  or  at  full  age,  as  f'i'*^'  ^^^^ 
hath  beene  said  :  but  matters  of  record,  as  statutes  merchants  ^^  £.3.^76. 
and  of  the  staple,  recognizances  knowledged  by  him,  or  a  fine  17  Au.  53. 17. 
levied  by  him,  recoverie  against  him  by  default  m  a  reall  action  ai  E.  «.  4. 
(saving  m  dower)  must  be  avoyded  by  him,  viz.  statutes,  &c.  1>7  l^jf*^ 
audita  quarela,  and  the  fine  and  recoverie  (1)  by  writ  of  error  ,8  E.**a*' 

Inhnt,  61.  16  H.  7.  5.  15  E.  4. 5.  8  H.  6.  30.  1  H.  7.  15.  (10  Rep.  43. 
Siderf.  3fti,  899.  F.N.B.  104.  k.  Adoor,  76.  460.  9  Rep.  30.  b.  19  Rep.  199,  IS3.) 
6  H.  8.  Saver  d«  default,  Br.  50.  3  li  6.  10.  1  Mir.  Dj.  104.  (Ant.  131.  a. 
No  J,  16.)    (Cro.  Jac.  59.    Yelv.  88.  contn.) 

during 

t  Sfc,  added  in  L.  and  M.  and  Roh« 


(1)  Since  our  author  wrote,  the  law  6eem$  to  be  otherwise  understood ;  for 

it  is  now  the  common  practice  for  infants,  having  obtained  a  privy  seal  for 

Vol.  II.  3  A  that 
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during  his  minoritie  and  the  like.  And  the  reason  thereof  is,  be- 
cause tliey  are  judicial!  acts,  and  taken  by  a  court  or  a  judge, 
therefore  the  nonage  of  the  partie,  to  avoyd  the  same,  shall  be 
tried  by  inspection  of  judges,  and  not  by  the  countrey.    And  for 
that  his  nonage  must  be  tried  by  inspection,  this  cannot  be  done 
after  his  full  age:  and  so  is  the  law  clerely  holden  at  this  day, 
though  there  be  some  difference  in  our  bookes.     But  if  the  age 
be  inspected  by  the  Judges,  and  recorded  that  he  is  within  ase, 
albeit  he  come  of  full  age  before  the  reversal!,  yet  may  it  oe 
(•]  Ptsch.         reversed  after  h!s  full  age.    [•!  And  so  was  it  resolved  by  the 
13  Ja.  R.  in  the  ^^ole  court  of  king's  bench  in  the  case  of  Kekemcke, 
j^ing  s  bench.  ^^  j^^  ^^^  ^^^^    .^  ^^  ^^  husband  and  wife  and  their 

heires,  and  the  husband  had  made  a  feoffment  to  another,  to 
whom  a  coUaterall  ancestor  of  the  wife  had  released  and  died, 
and  the  husband  died,  (and  this  had  beene  before  the  statute  of 
32  //.  8.)  this  warrantie  had  so  bound  her  waiveable  right,  as  she 
could  not  waive  her  estate,  and  claime  dower.  Otherwise  it  is  of 
an  estate  determined :  for  if  a  disseisor  make  a  lease  to  the  hus- 
band and  wife  during  the  life  of  the  husband,  and  the  huri^and 
dieth,  she  may  disagree  to  this  estate  determined,  to  save  her- 
selfe  from  dammages.  And  so  note  a  diversitie  betweene  an 
estate  determined,  and  an  estate  bound  by  warrantie. 

(Ante,  1 7 1 .  b.  < « ^0  lachesse  shal  be  adjudged  in  the  heire  mtkin  age."  Laches^ 
^^^  b  ?^^  ^  ^^  lascheSf  is  an  old  Frencn  word  for  slacknesse  or  negligence,  or 
^^'  '^  not  doins.    And  the  rule  (that  no  negligence  shall  be  adjudged 

in  an  infant)  is  true,  where  he  is  thereby  to  be  barred  of  nis 
entrie  in  respect  of  a  former  right,  as  by  a  discent ;  or  of  his 
'  former  right,  (as  Littleton  doth  here  put  an  example)  by  a  war- 

rantie where  his  entrie  is  congeable.     But  otherwise  it  is  of  con- 
ditions, charges  and  penalties  going  out  of  or  depending  upoo 
the  original!  conveyance,  for  the  laches  or  negligence  shall  be 
adjudged  in  those  cases  aswell  in  the  infant  as  in  any  other. 
Ui]  PL  Com.       [.V  J  ^^d,  PL  Com,  Sto/toeVs  case  per  totum.  And  see  further  tb^e, 
.Stowel's  case,      where  an  infant  being  tenant  for  life  or  yeares,  shall  be  punished 
355.  &c-  for  doing  or  suffering  of  waste ;  and  where  he  claimeth  by  pur- 

^oorfoa!^  chase,  a  cesmxit  shall  lie  against  him,  if  he  pay  not  his  rent  by 
4  Ucp.  4.  b.  t^o  yeares.  And  some  have  said,  if  he  have  the  t^iande  by 
9  Rep.  85.)         discent,  and  he  himselie  cesse,  a  cessavit  doth  lie,  and  he  shall 

not  have  his  age  because  it  is  of  his  owne  cesser,  31  ^.  3.  jige,  54. 
But  other  bookes  (as  some  conceive  them)  be  against  that :   Vid, 
gAVto.  3.50.  28 £.3. 99.  IJ.E.3.  Age,SS,  2E.2.A^, 
1 32»  ^  and  others,  which  books  doe  not  prove  that  Oie  f^Q  iH 
cessavit  doth  not  lye  in  that  case,  but  the  contrary,  I  '  I 

that  hee  shall  have  his  age,  to  the  end  he  may  at  his  ^  -^ 
full  age  certainly  know  what  to  plead,  or  what  arren^es  to 
tender ;  fur  the  land  was  originally  charged  with  the  seigoiorie 
and  services. 

Sect. 


that  purpose  to  suffer  common  recoveries ;  and  the  law  seems  to  have  been  so 
settled  ever  since  Blount*s  case,  which  is  reported  in  Hobart's  Reports,  page 
196;  which  recovery  was  afterwards  held  good  on  a  writ  (terror  brought,  and 
infancy  assigned  for  error ;  as  may  be  seen  in  W.  Jones,  318.  Cro.  Car,  307. 
where  the  case  is  reported  under  the  names  of  the  earl  of  Newport  v.  sir  Henrr 
Mildmay.    See  2  Salk.  567.    Note  to  the  i  ith  edition^JHote  331,] 
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*  Sect.  727.  (Ant.  6«.  b.  335.) 

J^UT  funo  by  the  statute  made  ii  H.  7,  cap.  10,  it  is  ordained,  if  any 
woman  discontinue,  alien,  release,  or  confirme  with  warrantie  any 
lands  or  tenements  which  she  /toldeth  in  dower  for  terme  of  life,  or  in  taite 
of  the  gift  of  her  first  husband,  or  of  his  ancestors,  or  of  the  gift  of  any 
other  seised  to  the  use  of  the  first  kttsband,  or  of  his  ancestours,  that  all 
such  warranties,  S^c.  shall  be  void ;  and  that  it  shall  bee  lawful!  far  him 
which  hath  these  lands  or  tenements,  after  the  death  of  the  same  woman 
to  enter, 

T^HIS  is  an  addition   to  Littleton,  and   therefore  to  be 
passed  oTer.     And  hereof  sufficient  hath  beene  said  before. 
Sect.  697. 


Sect.  728. 

y^  L  S  O,  it  is  spoken  in  the  end  of  the  said  statute  ^Gloucester,  which 
speaketh  of  the  alienation  with  warrantie  made  by  the  tenant  by  the 
courtesie  in  this  forme.  Also,  in  the  same  manner,  the  heire  of  t  lie  woman 
after  the  death  of  the  father  and  mother  shall  not  bee  barred  of  action,  if 
nee  demandeth  tat  heritage  or  the  marriage  of  his  mother  by  writ  of  entry, 
that  his  father  aliened  in  his  mother's  time,  whereof  no  fine  is  levied  in  the 
king's  court :  and  so  by  force  of  the  same  statute,  if  the  husband  of  the  wife 
alien  the  heritage  or  marriage  of  his  wife  in  fee  with  warrantie,  S^c.  by 
his  deed  in  the  countrey,  it  is  cleere  law,  that  this  warranty  shall  not  bar 
the  heire,  unlesse  hee  hath  assets  by  discent  f . 

*'  TXTHEREOF  no  fine  is  levied  in  the  king's  court,   Sfcr  (Antiis.*. 

Here  are  three  things  worthy  of  obserration  concerning  3^.  a.  365.1. 

the  construction  of  statutes.    First,  that  [a]  it  is  the  inost  na-  p^'^^p 

turall  and  genuine  exposition  of  a  s^tute  to  construe  one  part  \^^k  7  j^i^go 

of  the  statute  by  another  part  of  the  same  statute,  for  that  best  (3  Rep.  31. 59. 

expresseth  the  meaning  of  the  makers.     As  here  the  question  4  ^p-  50.  b. 

upon  the  general!  words  of  the  statute  is,  whether  a  fine  levied  5^*  7^.) 

onely  by  a  husband  seised  in  the  right  of  his  wife  with  warranty  \^\  foai"' 

shall  barre  the  heire  without  assets.     And  it  is  well  expounded  pi^tai  lib.  5.* 

by  the  former  part  of  the  act,  whereby  it  is  enacted  that  alien-  cap.  34. 

ation  made  by  tenant  by  the  courtesie  with  warrantie  (6  Aep.  Gre- 

fi38l7|  shall  not  bar  the  heire,  unlesse  assets!^  descend.  And  ^^|f''^^!^ 

1^    J  therefore  it  shouldbe  inconvenient  to  intend  thestatute  ^p^p.^l 

in  such  manner,  as  that  he  that  hath  nothing  but  in  the  a  Rep.  ao.  118. 

nght  of  his  wife  should  by  his  fine  levied  with  warrantie  barre  138.    Plowd. 

the  heire  without  assets.    And  this  expoeicien  »  ex  vieceribus  9O4,9O5,3o0.a. 
^^  465. 487.  •. 

Secondly,  "^P'^-^) 

•  This  Section  not  m  L.  flind  M.  or        t  Sfc,  added  in  L.  and  M.^  and 
Soh.  Roh. 

3  A  a 
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Secondly,  the  words  of  an  act  of  parliament  must  bee  taken 
in  a  lawful!  and  rightfull  sense;  as  here  the  words  being  (whereof 
no  fine  is  levied  in  the  king's  court)  are  to  be  understood, 
,  r,  .  whereof  no  fine  is  lawfully  or  rightfully  levied  in  the  king  a 
m  w  ram  court.  And  therefore  [b]  a  fine  Tevie*  by  the  husband  alone, 
«46.  u'  W"or  is  not  within  the  meaning  of  the  statute,  for  that  fine  ^uld 
Barilcye'.caK.  worke  a  wrong  to  the  wife ;  but  a  fine  levied  by  the  husband 
U.9-  <*»!.««•  and  wife  is  intended  by  the  statute,  for  that  fine  is  lawfull  and 
H  ""^.t*^^*  worketh  no  wrong,  [c]  So  the  statute  of  fV.  3.  carp.  5,  saith 
dUj^sirata  mer-    ^^^^  epucopus  eccUsiam  conferatj  is  construed,  Ita  quod 

[c]  11  H.  4-  80.  episcopus  ecclesiam  legUim^  canferat ;  and  the  like  m  a  number 
9  E  4.  i«.  of  other  cases  in  our  bookes.  And  generally  the  rule  is,  Quoti 
ai  H.  6.  ftS.       ^^^  pratiat  intpedimaUum  quod  dejure  non  soi-tiiur  effecttim. 

i«  H.  4.  FomedoB,  15. 

^6  Rep  ao  )  Thirdly,  that  construction  must  be  made  of  a  statute  in  sup- 

pression  of  the  mischiefe,  and  in  advancement  of  the  remcdie, 
as  by  this  case  it  appeareth.  For  a  fine  levied  by  the  husband 
only  is  within  the  letter  of  the  law ;  but  the  mischiefe  was,  the 
heire  was  barred  of  the  inheritance  of  his  mother  by  the  war- 
rantie  of  his  father  without  assete;  and  this  act  intended  to 
apply  a  remedy,  viz.  tliat  it  should  not  barre  unlesse  there 
were  assets,  and  therefore  the  mischiefe  is  to  be  suppressed, 
and  the  remedie  advanced.  Et  qui  haret  in  lUer^^  Jueret  in 
corticef  as  often  before  hath  beene  said. 


(a  Inst.  «94.)  ScCt.  729- 

DVT  the  doubt  is,  if  the  husband  alien  the  heritage  of  his  wife  by  fine 
^  levied  in  the  king*s  court  vnth  warrantie,  i^c.  %f  this  shall  barre  the 
heire  without  any  distent  in  value  *.  And  as  to  this,  I  will  here  tell  cer- 
taine  reasons,  which  I  have  heard  said  in  this  matter.  I  have  heard  ny 
master  sir  Richard  Newton,  late  chiefe-justice  of  the  common  pleas,  once 
say  in  the  same  court,  that  such  warrantie  as  tne  husband  maketh  by  fine 
levied  in  the  kin^s  court  shall  barre  the  heire,  albeit  hee  hath  nothing  by 
discent  (cement  que  11 1  ^^  riens  per  discent),  because  the  statute  saith 
(whereof  no  fine  is  levied  in  the  hinges  court)  \\ ;  and  so  by  his 
rf-  opirnon  this  warrantie  by  fine  +  remaineth  yet  a  collaterall  pSSSTI 
warrantie,  as  it  was  at  the  common  law,  not  remedied  by  the  said  L  a.  J 
statute,  because  the  said  statute  excepteth  alienations  by  fine  wilh 
warrantie. 


Sect.  730. 

yIND  some  others  have  said,  and  yet  doe  say  the  contrary,  and  this 
"^  is  their  proof e,  that  as  by  the  same  chapter  of  the  said  statute  it  is 
ordained,  that  the  warrantie  of  the  tenant  by  the  courtesie  shall  be  no  barre 

to 

*  Sfc.  added  in  L.  and  M.  and  Roh.    t|  Sfc»  added  in  L.  and  M.  and  Roh« 
f  ad^n'ad,  L.  and  Af,  and  Roh.      i  SfC.  added  in  L.  and  M.  and  Roh. 


r 
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to  the  heire<,  unlesse  tliat  he  hath  assets  by  discent^  S^c.  although  that  the 
tenant  by  the  courtesie  levie  a  fine  of  the  same  tenements  with  warrantie  f 
Sfc,  as  strongly  as  hee  can^  yet  this  warrantie  shall  not  barre  the  heire, 
unlesse  that  hee  hath  assets  by  discent,  Sfc.  And  I  believe  that  this  is 
law;  and  therefore  they  say,  that  it  should  be  inconvenient  to  intend  tlte 
statute  in  such  manner,  as  a  man  tluit  hath  nothing  but  in  right  of  /us 
wife  might  by  fine  levied  by  him  of  the  same  tenements  (per  fine  ievie  per 
luy  f  de  mesmes  j:  lea  tenements)  which  he  hath  but  in  right  of  his 
wife  with  warrantie,  S^c.  barre  the  heire  of  the  same  tenements  without 
any  discent  of  fee  simple,  3^c.  where  the  tenant  by  the  courtesie  cannot  doe 
this. 

Sect.  731.  fPiowdsT.b.. 

Ant.  115.  a. 
360.  a.  369.  a.  38 1 .  b.)    (10  Rep.  43.  Ant.  38 1 :  b.)    (3  Inst.  394.) 

T}  UT  they  have  said,  that  the  statute  shall  bee  intended  after  this  manner ,. 
scilicety  where  the  statute  saith  (lou  le  statute  §  dit),  whereof 

[i3827]  ^ofine  is  levied  in  the  king's  court,  that  is  to  say,  t^  whereof  no  • 
-  b.  J  lowfidlfine  is  rightfully  levied  in  the  king's  court.  And  that  is, 
whereof  no  fine  of  the  husband  and  his  wife  is  levied  in  the 
king's  court,  for  at  the  time  of  the  making  of  the  said  statute,  every 
estate  of  lands  or  tenements  that  any  man  or  woman  had,  which  shoufa 
descena  to  his  heire,  was  fee  simple  without  condition,  or  upon  certain  con- 
ditions in  deed  or  in  law.  And  because  that  then  such  fine  might  rightfully 
be  levied  by  the  husband  and  his  wife,  and  tlie  heires  of  the  husbaM  should 
warrant,  Sfc,  such  warrantie  shall  barre  the  heire,  +  and  so  they  say  that 
this  is  the  meaning  of  the  statute,  for  if  the  husband  and  his  wife  should 
make  afeqffement  in  fee  by  deed  in  the  countrie,  his  heire  after  the  decease 
of  the  husband  and  wife  shall  have  a  writ  of  entrie  sur  cui  in  vitli,  8cc. 
notwithstanding  the  warrantie  of  the  husband,  then  if  no  such  exception 
were  made  in  the  statute  of  the  fine  levied,  &;c,  then  the  heire  should  have 
the  writ  of  entrie,  S^c,  notwithstatiding  the  fine  levied  by  the  husband  and 
his  wife,  because  the  words  of  the  statute  before  the  exception  of  the  fine 
leviea,  4rc.  are  generall,  viz.  that  the  heire  of  the  wife  after  the  death  of 
the  father  and  mother  is  not  barred  of  action,  if  h^e  demand  the  heritage 
or  the  marriage  of  his  mother  by  writ  of  entrie,  that  hisfatlier  aliened  in 
the  time  of  his  mother,  and  so  albeit  the  husband  and  wife  aliened  by  fine, 
yet  this  ts  true,  that  the  husband  aliened  in  the  time  (f  the  mother,  and 
so  it  should  bee  in  that  case  of  t/ie  statute,  unlesse  that  such 

[J3837I  *^  'words  were,  viz.  whereof  no  fine  is  levied  in  the  king's  court ; 
a.  J  ^'^  *^  ^^  ^^>  ^^^  ^^  ^  l^  ^^  understood,  whereof  no  fine  by 
the  husband  and  his  wife  is  levied  in  the  Idn^s  court,  the  which 
is  lawfully  levied  in  such  case,  Jor  if  the  justices  have  knowledge,  that  a 
man  that  hath  nothing  but  in  the  right  of  his  wife,  will  levie  a  fine  in 
his  name  onely,  they  will  not  neither  ought  they  to  take  such  fine  to  be 

levied 

t  xnesme  added  in  Z.  and  M.  and        §  dit — parle,  L.  and  M.  and  Poh. 
Eoh  I  S^c.  added  in  L.  and  M.  and  Roh.- 

4  mesmes  Tiot  in  L,  and  M,  or  Rah. 
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levied  by  the  husband  alone  without  hi»  wife  (car  si  les  justices  ont  co&u- 
sans,  que  home  que  n'ad  riens  forsque  ea  droit  sa  feme,  Toile  leyier  un 
flue  en  son  nosme  solement,  ils  ne  voylont,  ne  *  unque  devoyent  prender 
tiel  fine  d'estre  levie  per  le  baron  solement  sans  f  sa  feme),  i^c.  Ideo 
queere  of  this  matter^  ^c.  % 

"7  HA  VE  heard  my  master^  sir  Richard  Nemton^  Sfc"  wbo 
was  a  gentleman  of  an  ancient  family ;  in  Latine,  de  navd 
villd;  in  French,  de  neufe  ville ;  and  a  reverend  learned  judge, 
and  worthily  advanced  to  be  chiefe-justice  of  the  court  of  com- 
mon pleas,  whom  our  authour  remembers  with  great  reverence, 
as  by  his  words  you  may  perceive,  calling  him  his  master,  and 
citeUi  his  opinion  delivered  once  in  the  court  of  common  pleas, 
which  our  author  heard  and  observed  (whose  example  therein 
it  is  necessary  for  our  student  to  follow ;  but  the  latter  opinion 
(as  hath  beene  before  observed)  being  Littleton's  owne,  is  against 
f]  Bntct.  331.    the  opinion  of  the  lord  Netaton  [d]^  and  the  law  is  holden  cleerdy 
"^eta,  lib.  5.        with  our  authour  at  this  day ;  and  our  authour  (as  in  all  other 
V^  *^^Q    a      cases)  hath  good  authoritie  in  law  to  warrant  his  opinion :  Nul" 
iB  £.3.  61.        ^^  hominis  authoritas  tantum  apud  noi  valere  debet,  ut  meliora 
7  £.  3. 84.  won  sequeremur  si  quis  attulerit. 

PI.  Com.  67. 

(3  Rep.  77.)  i€  Far  if  the  justices  have  knowledgCy  S^c"  Hereby  it  appeareth 

f^^ll' '  6  «>9    [f3  ^^^  ^^  jui^e,  if  hee  kno weth  it,  ought  not  to  take  knowledge 
5  £.3. 56.  o>  A  fii^e  that  worketh  a  wrong  to  a  third  person. 

afiIis.Dier.178.     iH.7.9.    1  Mar.  60.    4  £.3. 41.    7£lis.Dier,S46.    Vid«Sect.87.&c. 

**  That  it  should  be  inconvenient**     Argumentum  ah  inconve- 
nienti,  is  very  forcible  in  law,  as  often  hath  beene  observed  (N). 

Of  the  rest  of  these  three  Sections  sufficient  hath  beene  said 
.     before. 


Sect.  732. 

j^  LSOf  it  is  to  be  understood^  that  in  these  words,  where  the  heire  de- 
mands  the  heritage^  or  the  marriage  of  his  mother y  this  word  {oryis  a 
disjunctive,  and  is  asmuch  to  say,  if'  the  heire  demand  the  heritage  cfhis 
mother,  viz.  the  tenements  that  hu  mother  had  in  fee  simple  by  discent  or 
by  purchase,  or  if  the  heire  demaund  the  marriage  of  his  motKer, 
that  is  t^  to  say,  the  tenements  that  were  given  to  his  mother  in  r3837l 
franhnarriage.  L  b.  J 

COME  doe  expound  heritage  of  the  mother  to  be  the  lands 
(Aiit.  16.  a.)  which  the  motner  hath  by  discent ;  and  that  construction  is 

Vide  Beet.  9.      ^^^^  |,m  ^i^^  statute,  bv  the  authoritie  of  Littleton,  extendeth  also 

where  the  mother  hath  it  by  purchase  in  fee  simple ;  for  so  saith 
Littleton  himselfe,  that  this  word  (inheritance)  is  not  only 

intended 

*  unque  not   in    L.   and  M.    or    fnosme  oddedinL.andM.andRoh. 
Itohm  I  Sfc.  not  in  L.  and  M.  or  Roh. 

(N)  But  tee  mUe  ncte  i  to  66,  a. 
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intended  where  a  man  hath  lands  by  discent,  but  mdiere  a  man 
hath  a  fee  simple  by  purchase,  because  his  heires  may  inherit 
him.  And  albeit  it  be  true,  that  the  statute  extendeth  to  an 
estate  in  frankmarriage  acquired  by  purchase,  yet  doth  it  extend 
also  to  all  estates  in  taile,  aswell  by  discent  as  by  purchase ;  for 
that  frankmariage  is  put  but  for  an  example. 


Sect.  733. 

A  LSO,  where  it  is  contained  in  divers  deedes  these  words  in  Latin 
(come  est  move  4*  en  divers  faits  ceux  paroix  en  Latyne)  Ego  et 
hseredes  mei  *  warrantizabimus  et  in  perpetuum  defendemus  ;  it  is  to 
bee  seene  what  effect  this  word  (defendemus)  hath  in  such  deeds ;  and  it 
seemeth  that  it  liath  not  the  effect  of  warranties  nor  comprehendeth  in  it 
the  cause  of  warranty  (et  il  semble  que  il  n'ad  pas  Teffect  de  garrantie, 
ne  emprent  en  luy  f  la  cause  de  garrantie)  ;  for  if  it  sliould  be  so,  that 
it  tooke  the  effect  or  cause  of  warrantie,  then  it  should  bee  put  into  some 
fines  levied  tn  the  kin^s  court  (donques  il  serroit  %  mitte  en  ascuns  fines 
levies  en  la  court  le  roy) :  and  a  man  never  saw  that  this  word  (defende- 
mus) was  in  any  fine  (et  home  ne  veiet  |l  ceo  unque  que  cest  parol  de-: 
fendemus  fuit  en  ascun  fines)^  but  only  this  word  (warrantizabimus) ;  by 
which  it  seemeth,  that  this  word  and  verbe  (warrantizo)  maketh  the  war- 
rantie, and  is  the  cause  of  warrantie^  and  no  other  word  in  our  law  (per 
que  semble,  que  cest  parol  §  et  verba  warrantizo,  %  fait  la  garrantie,  et 
est  la  cause  de  garrantie,  et  nul  auter  verbe  en  nostre  ley). 

**JRG  O  et  hsredes  meiwarraniixabimus,  et  in  perpetuum  defender 
mus/*    Wherein  three  things  are  to  be  ooserved.     First, 
that  haredes  mei  are  words  of  necessitie,  for  otherwise  the  heires 

are  not  bound,  [a]  Secondly,  though  in  the  clause  of  the  war*  [a]  6  £.  a. 

rantie  it  bee  not  mentioned  to  whom,  &c.  yet  shall  it  be  intended  ^  ""5^*  ^3^* 

to  the  feoffee.     [6]  Thirdly,  that  the  feoffor  may  by  expresse  I4H.V16 

words  warrant  the  land  for  the  life  of  the  feoffee,  or  of  the  feoffor,  f^j  38  £.  3/14. 

&c.  but  die  recoverie  in  value  shall  be,e  in  fee.  [c]  Of  this  Brae*  [c]  Bract,  (bl 

ton  writeth  in  this  nuumer :  Et  ego  et  fueredes  met  warrantixabimMS  37*  ^39*^ 

tali  et  heredibus  suis  tantum,  vel  tali  etharedibus  et  assignatiset  n^l^i^^'Al 

r  j'f  '         M.  J         '         u'  -^  _.!.  Unt.  lOl.  100.  D. 

haredibus  assignatcrum,  vel  asstgnatts  assignaiorumet  eorum  ha*  Yitx,  lib.  5.  cap. 
redibus,  et  acqtdetaiimus  et  defendemus  eis  totam  terram  illam  cum  15,  &  lib.  6. 
pertinentOsf  contra  omnes  gentesy  Sfc*    Per  hoc  autem  quod  dicit  cap.  23.  ' 
(ego  et  haredes  mei  J  obligat  se  et  haredes  ad  xvarrantiam  propin'  ^  ^•®*  *• 
quos  etremotos,  prasentes  etfuturos^  ei  succedentes  in  injimtum.  ^^  ^jg'  134.  b. 
Per  hoc  autem  quod  dicit  (toarrantizabimus)  suscipit  vi  se  ohliga-  Brit.ubi  sup. 
tionem  ad  defendendum  suum  tenentem  in  possesstone  rei  data  et  FUt.  ubimp. 
assignatos  suos  et  eorum  haredes  et  omnes  aliosj  Sfc.     Per  hoc  "^-  ®!43. 
autem  quod  dicit  (acquietabimus)  obligat  se  et  haredes  suos  cut         ^'      '^  ^' 

acquietandum 

4.  move    mote,  L.  and   M.    and        ||  ceo  Tiot  inL.  and  M.  or  Roh. 
Roh.  §  et  verbe  not  in  L.  and  M.  or  Roh. 

*  &c.  added  in  JL  and  M.  and  Roh,        If  as,  Sfc^  added  in  L.  and  M.;-  SfC, 
t  la  not  in  L.  and  M.  or  Roh.  only  added  in  Roh. 

X  mitte — mote^  jL.  and  M.  and  Roh. 

3  A  4' 
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6  E.  a. 
Vouch.  36s. 
a  £.4.  15.  a. 
(Moor.  176<) 
[e]  fl  £.  4.  15 
tit  Detyi. 
(ft  KoU.  Abr. 


acquietandum  si  quis  tS'iplus  petierit  seriitii  rel  aliud  ^384^1 
servUium  quam  in  carta  donationis  continetur.  Per  [_  ^^  J 
hoc  aulem  quod  dicit  (defendemus)  obligat  se  et  haredes 
suos  ad  defendendum  si  quis  vdU  sercituUmponere  rei  datm  contra 
U]  46  E.  8.  ft8.  formam  sua  donationis.  [d]  Hereby  it  appeareth,  that  neither 
1 1  H.  4. 41.        defendere  nor  acquietare  doth  create  a  warrantie,  but  toarranii' 

tare  only.  And  as  E^o  et  JuEredes  mei  warrantizabimus^  SfC,  in 
Latine  doe  create  a  warrantie ;  so,  I  and  my  heires  shall  warrant, 
&c.  in  English,  doth  create  a  warrantie  also. 

[el  If  a  man  be  bound  to  A,  in  an  obligation  to  defend  such 
lands  to  A.  whereof  the  obligor  had  infeoffed  him  for  twelve 
,  ycares,  &c.  in  this  case  if  he  be  ousted  by  a  stranger  without 
Srer  Ss^^  being  impleaded,  the  obligation  is  forfeit :  but  if  he  bee  bound 
Ad/soi^  C  ^^  warrant  the  land,  &c.  the  bond  is  not  forfeited,  unlcsse  the 
4  Rep.  80.  obligee  be  impleaded,  and  then  the  obligor  must  be  readie  to 

0  Rep.  61.)        wfurant,  &c»  ...    , 

''  Tlien  it  should  bee  put  into  somejines,  S^c*'  Here  Littleton 
draweth  an  argument  from  the  forme  and  words  of  a  fine ;  and 
his  reason  is  this :  that  seeing  that  a  fine  is  the  highest  and 
surest  kinde  of  assurance  in  law,  Udefendemus  had  the  force  of 
a  warrantie,  it  would  have  beene  contained  in  fines :  and  on  the 
other  side,  seeing  this  word  warrantizo  is  contained  in  fines  to 
create  a  warrantie,  that  therefore  that  word  doth  imply  a  war- 
rantie, and  not  the  other. 


48  £.  3. 88. 
VkleS«ct.  1. 


**  And  no  other  toord  in  our  Zato."  Here  it  appeareth,  that  no 
other  verbe  in  our  law  doth  make  a  warrantie,  but  itmrrantizo 
only,  which  is  only  appropriated  to  create  a  warrantie. 

But,  Qui  bene  distinguit  beni  docet ;  and  here  of  necessitie  you 
must  distin|rui«h,  [*]  first  betweene  a  warrantie  annexed  to  a 
fireehojd  or  inheritance,  (whereof  Lt^/e^on  here  speaketh)  and  a 
warrantie  annexed  to  a  ward,  which  is  a  chattell  reall ;  for  there, 
grant,  demise,  and  the  like,  doe  make  a  warrantie.  And  of  war* 
ranties  annexed  to  freeholds  and  inheritances,  some  be  warranties 
in  deed,  and  some  be  warranties  in  law.  A  warrantie  in  deed,  or 
an  exnresse  warrantie,  (whereof  Lt^^on  here  speaketh)  is  created 
only  by  this  word  warrantizo ;  but  warranties  m  law  are  created 
by  many  other  wor^s :  they  be  therefore  called  warranUes  in 
law,  because  in  judgment  of  law  they  amount  to  a  warrantie 
without  this  verbe  warrantizo,  [/]  As  dedi  is  a  warrantie  in  law 
I  a.  0. 1 7.  to  tlie  feoffee  and  his  heires  during  the  life  of  the  feoffbr,  but  con- 

[/]  Lestat.  de    ^tfiW  in  a  feoffment  or  fine  implyeth  no  warrantie.  (i)  But  before 

UlglllillS,  CD.  ^   ' 

% H. 7. 7.     6 H. 7.  a.      48  E.  3.  «.     31  E,  1.  tit.    Voudi.  aoo.     F.N.B.  131.  b. 
6  £.  t.  Voiidk  458.    (Vittgh.  118.)    (F.  N.  B.  1 34.  b.) 

the 


Sect  697. 

[•]  31  K.  8. 
Vouch.  94. 

12  Rich.  fi. 

til.  Cont.  de 

Voach.  35. 

t9  E.  3.  48. 

30  £.  3.  6.  b. 

Sjmkeii  SymoM 
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(1)  What  is  said  bv  sir  Edward  Coke  in  this  place,  and  the  determination 
of  the  judges  m  Nokes*  case,  4  Rep,  80.  and  lord  chief  justice  Vaughan  » 
argument  m  Hayes  v.  Bickerstaff,  in  bis  Reports,  page  136.  should  remove 
the  scruples  too  often  entertained  on  the  part  of  trustees,  respecting  the  pro- 
priety of  their  conveying  by  the  word  grant.  From  the  passages  here  referred 
to,  It  most  clearly  appears,  that  the  word^ron^,  when  used  in  the  conveyance 
of  an  estate  of  mhcritanqe,  does  not  imply  a  warranty  ;  and  that  if  it  did,  the 
I'ntertionofany  express  covenant  ^n  the  part  of  the  grantor,  would  qualify 
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the  statute  of  qtda  emptores  ierrarurri,  if  a  man  had  given  lands  by 
the  word  dedi,  to  have  and  to  hold  to  him  and  to  his  heires,  of  the 
donor  and  his  heire8,by  certain  services,  then  not  only  the  donor 
but  his  heires  also  had  beene  bound  to  warrantie;  but  if  before 

that 

and  restrain  its  force  and  operation  within  the  import  and  effect  of  that  cove* 
nanty  as  the  law,  when  it  appears  by  express  words  how  far  the  parties  designed 
the  warranty  should  extend,  will  not  carry  it  farther  by  construction.    There 
is  therefore  no  reasonable  ground  for  trustees  objecting  to  convey  by  the  word 
grant ;  but  serious  objections  may  be  raised  in  some  cases  to  purchasers  taking 
a  conveyance  from  them  without  it.  These  are  stated  in  the  foUowmg  passage 
from  Bridgman's  Complete  Conveyancer,  vol.  i.  323. — '^  Sir  Jefirey  ralmer's 
**  resolution  concerning  the  words  give  and  grant  in  a  conveyance.     "  Sir, 
'*  I  conceive  that  care  ought  to  be  taken  in  a  conveyance,  of  what  nature 
<<  soever  it  be,  that  there  be  not  therein  give  and  grant ;  for  they  imply  a 
"  general  toarrantVf  and  shall  not  be  qualified  by  the  special  toarranty  following; 
*^  as  hath  of  late  been  thrice  adjudged.   H.  T." — Sir  Jefirey  Palmer's  answer. 
**  Give  implies  ^personal  warranty,  and  so  is  not  always  used.  The  word  ^ait^^ 
**  in  a  lease  for  years,  is  a  covenant  in  lain ;  or  (as  you  may  call  it)  a  general  inar^ 
'^  ranty^  if  it  be  not  qualified  by  a  covenant  or  tvarranty  in  fait:  but  if  there  be 
**  a  covenantor  'warranty  in f ait  y  then  it  is  restrained  to  the  words  of  the  cwenant 
<<  subsequent.    But  in  an  estate  of  inheritance  where  the^e  passeth,  there  the 
**  word  grant  is  neither  a  covenant  in  kfuo,  nor  ivarranty.    For  if  it  should  be  a 
'*  covenant  in  laWy  or  vxirranty  in  itself,  it  would  be  there  restrained  and  qualified 
'<  by  the  toarrcutty  and  covenants  in  fait.    And  a  deed  to  pass  an  inheritance 
**  where  common  is  cannot  be  without  it;  for  if  it  be  common  ingress,  it  cannot 
**  pass  by  the  livery,  but  must  pass  by  the  word  grant.  And  I  never  yet  saw  a 
*' feoffment  without  it.  Jeffrey  Palmer.'^  This  dictum  of  sir  Jefirey  Palmer  has 
been  sometimes  cited  to  prove  that  it  is  not  safe  for  purchasers  to  take  a  con- 
veyance by  lease  and  release,  or  bargain  and  sale  enrolled,  if  the  conveyance  be 
from  the  trustees,  and  they  do  not  convey  by  the  word  grant.  It  b  said  that  com- 
mons, or  advowsons,  or  other  things  which  be  in  grant,  will  not,  if  they  are 
severed  from  the  inheritance,  pass  without  the  word  grant.  But  this  is  a  mis- 
take, and  by  no  means  warranted  by  sir  Jefirey  Palmer's  dictum,  which  evi- 
dently applies  only  to  conveyances  by  feoffment ;  in  which  case  commons  in 
gross,  &c.  lying  in  grant  would  not  pass  by  the  livery,  and  therefore  without 
Uie  Mford  grant,  or  some  other  word  of  a  sunilar  operation,  would  not  pass  by 
the  charter  of  feoffment.    But  in  the  case  of  a  lease  and  release,  there  is  no 
doubt,  that  any  thing  which  lies  in  grant  will  vest  in  the  vendee,  by  the  lease 
for  a  year,  and  that  a  release  without  the  word  granty  would  operate  by  way 
of  enlargement  to  give  the  releasee  the  fee.    So  in  the  case  ei  a  bargain  and 
sale  enrolled,  any  ming  which  lies  in  grant  will  vest  in  the  bargainee  by  the 
statute  of  uses  without  the  word  grant.    Upon  the  whole  therefore  there  is  no 
such  peculiar  operation  in  this  famous  monosyllable,  as  to  make  it  either  dan- 
gerous for  a  trustee  to  convey  by  it,  or  essential  for  a  purchaser  to  require  it. 
How  a  covenant  shall  be  expounded  with  regard  to  the  context,  or  to  synoni-^ 
mous  or  other  words,  see  Com.  Dig.  Cov.  (D.)   Yin.  Abr.  Covenant  (L.  4.) 

To  explain  more  fully,  what  is  said  above,  it  ma^  be  proper  to  state  a^ 
lenffth  the  operation  of  the  word  "grant*'  or  ''give,"  jn  conveyances  of  estates 
in  fee  simple,  in  gifU  in  tail,  in  leases  for  life,  and  in  leases  for  years. — ist.  As 
ia  the  operation  ofthexoord^'grant^or^^gtvey**  in  conveyances  of  estates  in  fee 
simjdey  it  is  to  be  observed,  that,  till  the  practice  of  subinfeudation  was  abolisned 
by  the  statute  quia  emptores  terrarum,  lands  might  be  granted,  either  to  be 
held  of  the  grantor  hiniself,  or  to  be  held  of  the  chief  lord  of  the  fee.  When 
they  were  granted  to  be  held  of  the  grantor  himself,  at  least  if  the  ^rant  were 
made  by  the  word  **  dedij*'  there,  without  any  other  warranty,  the  feoffor  and 

his 
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that  statute  a  man  had  given  lands  by  this  word  dedi^  to  a  man  and 
to  his  heires  for  ever,  to  hold  of  the  chiefe  lord,  there  the  feofibr 
had  not  beene  bound  to  warrantie  but  during  his  life,  as  at  this 
day  he  is. 

And 


his  heirs  were  bound  to  warranty.  This  is  enacted  by  the  statute  de  bigmnis^ 
di.  6.  and  we  have  lord  Coke's  authority,  that  this  statute  was  only  declarator}'' 
•f  the  common  law,  in  this  respect  The  reason  for  implying  warrontv,  in  this 
ease,  is  by  his  lordship  said  to  be,  that  "  where  dedi  is  accompanied  with  a 
**  p€frdurable  tenure  of  the  feoffor  and  his  heirs,  there  dedi  importeth  a  per- 
**  durable  warranty  for  the  feoffor  and  his  heirs  to  the  feoffee  and  his  heirs." 
1  Inst*  375.  The  warranty  in  thb  instance  was  therefore  a  consequence  of 
Ceoure,  (ant.  loi.  b.)  and  so  necessary  a  consequence  of  it,  that,  where  an 
express  and  qualified  warran^  was  introduced,  it  did  not  restrain  or  circum- 
scribe the  implied  warranty.  Where  lands  were  granted  to  be  held  of  the  chief 
lord  of  the  fee,  there  the  tenancy  was  of  the  chief  lord,  and  no  tenure  sub- 
sisted between  the  grantor  and  the  f;rantee.  Warranty,  therefore,  being  a 
consequence  of  tenure,  did  not  hold  m  these  cases  between  the  grantor  and 
grantee,  as  there  was  no  tenure  between  them  to  raise  it.  Still,  the  grantor 
was  supposed  to  be  bound  by  his  own  sift.  The  word  '^  give,^  therefore, 
fanportea,  in  this  case,  a  warranty  to  hmi.  But  this  was  personal  to  the 
mntor ;  it  did  not  apply  ta  the  heir,  and  it  could  not  affect  him  without  work- 
Sig  that  involuntary  alienation,  which,  in  a  case  of  that  nature,  the  jurispru- 
dence of  those  times  did  not  readily  admit.  The  statute  *^  quia  emntores  ter^ 
**  ranm^'*  put  an  end  to  the  subinfeudation  of  fee  simple  estates,  ana  of  course 
put  an  end  to  the  warranty  we  have  been  speaking  of,  as  incident  to  grants  of 
lands  in  fee  simple,  to  be  held  of  the  grantor  and  nis  heirs.  The  consequence 
was,  that,  after  the  statute  ^uia  emptores  terrarvm^  there  was  no  case,  except 
that  of  homage  auncestrel,  m  which  warranty,  unless  it  arose  from  the  express 
contract  of  the  parties,  bound  more  than  the  donor,  or  bound  him  longer  than 
the  term  of  his  life,  adly.  But  xxnth  respect  to  estates  tail  and  leases  Jbr  life^ 
the  judges  took  this  important  distinction,  that,  where  a  person  seised  in  fee 
granted  for  life  or  in  tail,  reserving  the  reversion  in  himself,  the  erantees  of 
ue  particular  estates  hdd  of  the  reversioner,  and  he  of  the  chief  lord :  where  a 
person  granted  for  life  or  in  tail,  with  the  remainder  over  in  fee  simple,  both 
the  tenants  of  die  particular  estates,  and  the  remainder-men,  held  of  the  chief 
lord.  In  the  former  case,  therefore,  the  tenure  between  tlie  donor  and  the 
donees  still  subsisting,  the  law  remained  as  it  did  before  the  statute,  that  is, 
when  those  estates  were  created  by  the  word  ^*dedi^  both  the  donor  and  his 
heirs,  were,  in  consequence  of  the  tenure,  obliged  to  warrant]^.  Thus  it  stood 
fat  respect  of  grants  in  fee  simple,  in  tail,  or  for  life ;  and  in  all  these  cas^ 
Ibe  warranty  must  be  understood  in  its  strict  legal  import,  as  implving  an 
obligation  in  the  lord  to  acquit  his  tenant  against  the  superior  lord,  miere 
there  was  a  seigniory  paramount,  and  to  give  the  tenant  a  recompense  in  case  of 
eviction.  3dly,  But  tn  leases  for  yearsy  (to  which  the  subject  now  leads,)  the 
case  is  rery  diferent.  A  lease  for  years,  (See  Bacon's  Abr.  tit.  Leases  and 
Terms  for  Years)  is  a  contract  between  lessor  and  the  lessee  for  the  possession 
and  profits  of  lands,  8cc,  on  the  one  side,  and  a  recompense  by  rent,  or  other 
consideration,  on  the  other.  As  the  lessor  contracts  tnat  the  lessee  shall  hold 
die  land,  he  cannot  clahn  it  in  opposition  to  his  covenant.—- Thus  he  parts  with 
the  land  during  the  term ;  but  his  supposed  parting  with  the  land,  and  the  in- 
terest  of  the  fessee  in  it  during  rae  term  parted  with,  was  rather  a  con- 
sequence of  law  accruing  from  l£e  contract,  than  the  contract  for  the  enjoy- 
ment, a  consequence  of  Taw,  accruing  from  the  parting  with  the  land.  Ine 
tenant,  therefore,  had  only  the  perception  of  theprofits,  and  was  considered 
to  hold  the  possession  ror  the  reversioner.     Ine  consequence  was,  that 

whoever 
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And  albek  the  words  of  the  statute  of  bigamii  be,  in  cartis  autem 
ubi  coniinentur  (dedi  ct  poincan^  SfcJ  yet  if  dedi  be  contained 
alone,  it  doth  import  a  warrantie ;  for  the  statute  doth  conclude, 
ipse  tamenjeoffator  in  vi^d  sud  ratione  proprii  doni  sui  tenetur 

iioarrttntizare ; 


■— ■ 


whoever  recovered  the  freehold,  reduced  the  term  whether  the  recovery  were 
true  or  feigned.  As  the  possession  was  not  considered  to  be  in  the  lessee, 
there  was  originally  no  means  by  which  he  could  recover  it.  His  only  remedy 
was  in  consequence  of  the  contract,  which  constituted  the  lease.  By  virtue 
of  that,  the  words  **  yielding  and  paying,"  &c.  were  construed  a  covenant 
in  favour  of  the  lord,  which  enabled  him  to  recover  his  rent  by  an  action  of 
covenant  or  an  action  qf  debt,  and  the  words,  *'  grant,  demise,  &c."  were 
construed  a  covenant  in  favour  of  the  tenant,  which  enabled  him  to  re- 
cover damages  as  a  recompense  for  the  possession  lost.  In  this  sense 
they  are  said  to  imply  a  warranty.  From  the  warranty  of  freehold  estates 
it  ai£Pers  in  its  nature,  as  that  arises  from  tenure,  this  from  contract ;  and 
in  its  operation,  as  that,  being  a  consequence  of  tenure,  is  not  modelled  by 
express  warranties,  this,  arisiag  from  the  contract  of  the  parties,  is  considered 
to  be  modified  and  regulated  by  any  express  covenants  inserted  in  the 
lease.  See  Spencer's  case,  5  Rep.  17.  1  Lev.  57.  and  Clarke  v.  Samtont 
1  Ves.  sen.  101.  Lord  Coke,  ant.  101.  b.  and  post  389.  a.  expressly  savs, 
that  warranty  cannot  be  annexed  to  chattels  r^  or  personal ;  for,  says  his 
lordship,  if  a  man  warrants  them,  the  party  shall  have  covenant  or  action  upon 
the  case.  Thus,  therefore,  the  law  stands  nnce  the  statute  guia  emptorts*  In 
all  cases  of  homage  auncestrel,  if  any  such  now  exist,  (which  is  at  least  doubt- 
ful), the  doctrine  of  warranty  remains  as  it  did  before  the  statute,  that  ia, — if 
the  grant  was  made  by  the  word  ''  dedi/'  it  imports  a  warranty.  In  other  cases 
it  may  be  expressed  as  the  parties  think  proper ;  if  it  be  not  expressed,  then, 
in  conveyances  in  fee  simple,  it  is  not  implied  by  the  word  '*  grant,"  or  any 


see  still  continues.  Of  that  tenure  it  is  a  necessary  consequence  of  law,  and  is 
not  considered  to  be  restrained  by  any  express  covenants.  In  leases  for  years 
rendering  rent,  warranty,  considering  it  to  import  a  covenant  for  tlie  quiet  en* 
joyment  of  the  term,  is  of  the  essence  itself  of  the  lease ;  but  the  lease  being 
onginally  founded  on  contract,  any  of  its  terms  may  be  varied  by  the  parties 
themselves  at  their  pleasure,  and  is  in  fact  considered  as  Yweied pro  ioKtoby  the 
insertion  of  any  express  covenant.  But  the  efiect  of  an  express  covenant  in 
restraining  the  effect  of  an  implied  general  covenant  is  not  to  be  confounded 
with  the  effect  of  a  particular  covenant  in  restraining  the  effect  of  an  express 
ffoneral  covenant,  as  the  latter  is  not  restrained  by  a  subsequent  covenant,  un- 
kss  it  can  be  considered  as  part  of  the  general  covenant.  See  Nokes's  case, 
4  Rep.  80.  and  1  Saund.  6o.--*It  may  lumpen,  that  a  parson  ha/nng  ^t^rm  of 
uean  anl^f  conveys  the  lands  as  an  estate  infos  simpie  to  another  and  his  heirs, 
by  the  word  ''grant."  But  this  cannot  amount  to  a  warranty  of  the  lands, 
for  the  term.  The  operation  of  the  word  **  grant,"  in  implying  a  warraQty  in 
the  creation  or  assignment  of  a  term,  arises  from  imnucation  only,  that  is, 
from  the  law's  presuming,  by  the  party's  usin^  the  worn  ''  grant,'*  that  he  in- 
tended to  warrant  the  lands  as  a  term.  But  his  ^[pressly  treating  the  knd  in 
the  deed  as  a  fee  simple  estate,  and  expressly  conveying  it  as  sudi,  necesiaiily 
rebuts  every  implication  of  its  being  his  intention  or  undertaking  to  eonvqr 
it  as^a  term  of  years.  Li  what  has  beoi  said  above,  the  grantor  is  coosidefed  as 
the  real  owner  of  the  land,  receiving  the  purchase  money,  or  other  coosidtfa- 
tion  of  the  estate  or  interest  parted  with.  In  this  case,  independently  of  all 
construction  of  particular  words,  there  is  great  reason  to  consider  him  bound 

to 
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em  ibe  cmo,  m  the  nalare  of  m  actioa  of  deceit.  Bat  a  judgaient  obtained 
after  the  death  of  theeeUer,  in  an  action  of  diis  nature,  can  only  diarge  his 
pro^ertT  as  a  simple  contract  debt,  and  wiH  not,  there&re,  except  under  wery 
femetuer  drcttmstances,  diarge  his  real  asKts.  A  bill  in  dxaocerj^  in  most 
oaMf,  willbefiMiiid  a  better  roiedj.  It  will  lead  toa  better  discoverj  of  the 
concealment,  and  the  drctonstances  attending  it,  and  may  in  some  cases  emMe 
the  court  to  create  a  trust  in  Unoar  of  the  injured  nodbaser.  But  where  tbe 
nstnunent  or  the  fiu;t,  whidi  occasions  the  de&ct  or  the  tdJe,  or  the  instnnnent 
creating  the  encumbrance,  is  produced,  the  purduMer  has  fidr  notice  given  him 
of  it,  and  if  the  corenants  danot  extend  to  it,  he  appears  to  be  without  remedy, 
nnleis  he  can  avail  himsdf  of  the  covenanti  of  the  earlier  vendors,  many  of 
which  areinherentto  the  lands,  and  to  some  of  which,  as  the  covenant  for  quiet 
enjoyment,  there  is  no  objection,  on  account  of  their  antiquity,  where  the  breach 
isrecent.  It  fometimes  happens,  that  a  purchaser  consents  to  take  a  defective 
title,  rely  ins  for  his  securi^  on  the  vendors  covenants.  Where  this  is  the  case, 
this  should  be  particularly  mentioned  to  be  die  agreement  of  the  parties;  as  it 
has  been  argued,  that,  as  the  defect  in  question  was  known,  it  must  be  under- 
stood to  have  been  the  agreement  of  the  purchaser  to  take  the  title,  subject  to 
it,  and  that  the  covenants  for  the  title  should  not  extend  to  warrant  it  against 
this  particular  defect.  On  the  general  doctrine  respecting  the  usual  covenants 
for  title,  see  Mr.  Sugden's  Law  of  Vendors,  Ch.  13 [Note  333.] 
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warrantie  during  the  life  of  the  feoffor :  and  so  was  the  statute 

expounded  in  both  points,    [g]  HiL  14,  El.  in  the  court  of  com-  {g]  Hi].  14  EI. 

mon  pleas,  which  I  myselfe  heard  and  observed,     [h]  And  if  a  >^  ^J^  Biie. 

man  make  a  lease  for  life  reserving  a  rent,  and  adde  an  expresse  ^^  ^^'^J^l' 

warrantie,  here  the  expresse  warrantie  doth  not  take  away  the  caliel^a  K  aHeo. 

warrantie  in  law,  for  he  hath  election  to  vouch  by  force  of  either  9  e.  3. 15* 

of  them.     And  in^Nokes*  case  note  a  diversitie  betweene  a  war-  10  E.  3. 11. 

rantie  that  is  a  covenant  reall,  and  a  warraatie  concerning  a  J?^^'  f^ 

chattell.  [i]  Also  this  word  excamhium  doUi  imply  a  warrantie.  X^^  3!       '^' 

Vouch.  fiSo.      39  £.  3.  ib.  loa.     43  £•  3*  3'      «  E-  3*  tit.  Cui  in  Tite,  17.      3  £•  3- 

Formedon,  44.         [ij  4  ^  ^^  Voach.  045.      aa  E.  3.  3.      14  H.  6. 3.  so  H.  6. 14. 

Lib.  4.  fol.  123.  in  Bustard's  case.     15  £.  3.    Bar.  355.     43  £.  3.  3.  lib.  1.  f.  96. 
Lib.  5.  fol.  17.    Spencer's  case.    Lib.  8.  foL  75.  Sr.  Stafford's  case. 

Also  a  partition  implyeth  a  warrantie  in  law,  as  in  the  Chapter 
of  Parceners  appeareth.  And  homage  auncestrell  doth  draw  to 
itselfe  warrantie,  as  hath  beene  said  in  the  Chapter  of  Homage 
Auncestrell. 

And  it  is  to  be  observed,  that  the  warrantie  wrought  by  this 
word  dediy  is  a  speciall  warrantie,  and  extendeth  to  the  heires  of 
the  feoffee  during  the  life  of  the  donor  only.    But  upon  tlie  ex-  ' 

change  and  homage  ancestrell  the  warrantie  extendeth  reci- 
procally to  the  heirs,  and  against  the  heirs  of  both  parties ; 
and  in  none  of  the  cases  the  assignee  shall  vouch  by 

[3 34  J]  t^  force  of  any  of  these  warranties,  but  in  the  case 
V    J  of  the  exchange  and  dedi^  the  assignee  shall  rebutt, 
but  not  in  the  case  of  homage  auncestrell. 
[k]  And  so  no  man  shall  have  a  writ  of  contra  formam  colla"  [)b]  38  Ass.  3^ 
tioniSf  but  only  the  feoffee  and  his  heires  which  be  privie  to  the  14  H.  4. 5. 
deed ;  but  an  assignee  may  rebutt  by  force  of  the  deed.  *®J^*  ^j}^' 

301  k  303.         19  £.  3.  Avowr.  301,  303.        11  £.  3.  Avowr.  100.        30  H.  6.  7. 
33  H.  8.  Dyer,  51.    10  H.  7. 11 .  b.    F.  N.  B.  163.  a. 

[f)  If  a  man  make  a  gift  in  taile,  or  a  lease  for  life  of  land,  by  m  6E. «. 

deed  or  without  deed,  reserving  a  rent,  or  of  a  rent  service  by  Cont.  deVoncb. 

deed,  this  is  a  warrantie  in  law,  and  the  donee  or  lessee  being  ^^  5  ^  3*  ^• 

impleaded,  shall  vouch  and  recover  in  value.  And  this  warrantie  5  e^V*!*?  fio* 

in  law  extendeth  not  onl;^  against  the  donor  or  lessor^  and  his  7  £.  3.'  6. ' 

heires,  but  also  against  his  assimees  of  the  reversion ;  and  so  18  £.  3.  t. 

likewise  the  assignee  of  lessee  tor  life  shall  take  benefit  of  this  ^a  £•  s-  3* 

warrantie  in  law.  iU'  -^^  *8- 

6  H.  7.  8. 
14  £.  3.  Garr.  33.        F.  N.  B.  134.  g.       5  £.  3.  87.        ao  E.  3.  tit.  Counterplca  de 
Gar.  7. 

[m    When  dower  is  assiRued  there  is  a  warrantie  in  law  in*  [m]  4  £•  3-  36. 
eluded,  Uiat  the  tenant  in  dower  being  impleaded,  shall  vouch  33  £•  3-  tit. 
and  recover  in  value  a  third  part  of  the  two  parts  whereof  she  is  7?l?*\^®*^**"f?' 

J  VI      /   \  *  133. 43  Ass.  33. 

dowable(i).  60E.3. 7. 

And  it  is  to  be  understood,  that  a  warrantie  in  law  and  assets  is  F.  N.  B.  149.  m. 

in  some  cases  a  good  bar.    fn]  In  a  formedon  in  the  discender  N  14  H.  6.  a. 

the  tenant  mav  plead,  that  the  ancestor  of  the  demandant  ex-  ^  ^  3* 
changed  the  land  with  the  tenant  for  other  lands  taken  in     *'*  ^^ 

exchange, 


(1)  Tenant  by  the  curtesy  cannot  vouch,  because  he  shall  not  recover 
in  value,  10  H.  7.  10.  b.  but  he  may  pray  in  aid  of  him  in  the  reversioD. 
Hob.  Rep.  21. — [Note  333.] 
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VDBCB  Cl£B66Bfl6fl  tO  CDC 

hath  CBtradnid  Meed;  or  if  heheth  noeentied  end  agreed 

MBto  f^f  lends  tium  in  ezduHMW)  ffcf*i>  ffcy  tesmt  msr  pleed 

the  eiiriUt  in  bv,  end  other  etseCs  deecended. 

{#]3tE^3.«,       [o1  Iftemmtm  tidle  of  landi  meke  e  gift  in  tiOe»  or  e  Icsk 

93,94.  13^9-  forble,  reodrii^a  rest,  and  dieth,  end  the  inoe  biiagoth  e 

^^'^  forwedoaiiitheditoeBder,  die  rererHoo  end  rent  shell  ool bone 

die  demendoit ;  becMwc  by  his  fonnedon  he  is  to  defeat  the 

reversion  and  rent,  Ei  turn  jtatai  addmd  exceptm  epudem  rri, 

Ci^mi  pdihtr  diuoimtio. 

M><K^S-  [^jBot  if  other  assets  in  lee  sianile  doe  descend,  dies  this 

YIT.^!  warrantiein  kwand  assets-isagooabanein  thelermedon. 

3,  if^Gv.«9.      Here  foorethii^  are  to  be  observed :  first,  that  no  warrantie  in 

kw  doth  barre  anj  collaterall  tide,  but  is  in  nature  of  a  lineall 
(1  Rep.  10.)       warraatie:  wberemtheeqnitieof  thebnr  is  toobsenred. 

Secondly,  that  an  ezprease  wanande  shall  never  binde  the 
heires  of  turn  that  maketh  the  warrande,  onlesse  (as  hath  beene 
aaid)  they  be  named :  as  for  example,  UuUUm  here  saidi  (Ego 
H  iutreda  mdj;  but  in  case  of  warranties  in  law,  in  many 
cases  the  hetxa  shall  bee  bound  to  warraatie,  albeit  they  be  not 

Vide  Lab.  4.         nawMMJ 

Butvil's  cue.        11iirdly»  that  in  some  cases  warranties  in  law  doe  extend  to 

execudon  in  value,  of  spedall  lands,  and  not  generally  of  lands 

descended  in  fee  simple,  as  you  nmj  see  at  lai^  in  my  Repotta. 

ff ]  45  K.  3.  [q]  Fourthly,  that  warranties  in  law  may  be  in  some  cases 

^'  ^'  created  without  deed,  as  upon  gifts  in  taile,  leases  for  life, 

eschanges^  and  the  like. 

And  seeing  somewhat  hath  beene  said  out  of  BracUm  and 

other  antient  authors,  concerning  assignPfHi  it  is  necessarie  to 

shew  who  shall  take  advantage  of  a  warrande,  as  assignee  by 

way  of  Toucher,  to  luiTe  recompence  in  value. 

r]  14  C  3.  (r]  If  a  man  infieoffis  A.  and  B.  to  haTe  and  to  hold  to  them 

^'  ^  and  to  their  heires,  with  a  dauae  of  wanantie,  fMveididtf  A.  ef  B. 

13E.1.OW.83.  eteorwmhimredUbmHamfiiaiu:  ui^l^c^ 

surviveth  and  dieth,  and  the  heire  of  B.  infeo&th  C  he  shall 
lib.  5.  fi>l.  17.  b*  Touch  as  assignee,  and  yet  he  is  but  the  assignee  of  the  heire 
uSpencv^ft  of  one  of  them  ;  for  in  judfcawnt  of  law  the  assignee  of  die 
38  E.  8-^1-        ^ire  is  the  assignee  of  the  ancestor,  and  90  the  assignre  of  the 

assignee  shall  Touch  ta  v^iniUimf  within  these  words,  (his 
assignees). 
?L^^i  [«]  If  a  roan  infeoOeth  A.  to  haTe  and  to  hold  to  him,  his 

iQ^a  heires  and  assignes;  A,  infeofieth  B.  and  hb  heires,  B,  dieth. 

Gar.  85!  ^®  heire  of  B,  shall  vouch  as  assignee  to  ^. .-  so  as  heires  of 

1 3  £.  1 .  ib.  93.  assignees,  and  assignees  of  assiffnes,  and  assignees  of  heires,  are 
lib.  5.  fol.  17.  within  this  word  (assiffnes) ;  which  seemed  to  be  a  quesdon  in 
7  e'T  ol.^^**^  i^ra^oa's  time.  And  £e  assignee  shall  not  only  vouch,  but  also 
10  k.  ^9.         y^ye  a toarrantia  carta* 

14£  d-GarT'SS-     Bnu:t.  obi  sop.     oE^a.  Gar.  de  Cliart.30.     36E.3.Gsr.  i. 
4a8.Dj.i.    F.N.B.135.  ^      ^ 


^ 


^: 


If  a  man  doth  warrant  land  to  another  widioui  this  word 

(heires),  his  heires  shall  not  vouch  (N):  and  regularly  if  he  warrant 

r  1     »  land  to  a  man  and  his  heires,  without  naming  assignes,  his 

36  R  3.  S.       Mugnee  shall  not  vouch,    [t]  But  if  the  father  be  infeofied  with 

(AaK  174.  a.  b.   PMt88o.«.)    40E-3-14-   94£-a-8<''   1111:4.94.  3|)£.3.i7. 
§£.3.  Age,  19.    PI.  Cob.  418. 

warrande 

(N)  The  d4)etrine  in  the  itjt  tnof  dUcuncd  in  the  recent  <m9  of  D^e  v.  PrOtwidge, 
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warrantie  to  him  and  his  heires,  the  father  infeofledi  his  eldest 
son  with  warrantie  and  dieth,  the  law  giveth  to  the  soime  adraii- 
tage  of  the  warrantie  made  to  his  father,  because  by  act  in  law 
the  warrantie  betweene  the  fatter  and  the  Sonne  is  extinct. 

But  note,  there  is  a  diversitie  betweene  a  warrantie  that  is  a 
covenant  reall,  which  bindeth  the  partie  to  yeeld  lands  or  tene- 
ments in  recompcnce,  and  a  covenant  annexed  to  the  land,  which 
is  to  yeeld  but  dammages,  for  that  a  covenant  is  in  many  cases 
extended  further  than  the  warrantie.     As  for  example : 

[u]  It  hath  beene  adjudged,  that  where  two  coparceners  made  M  4^  S*  3-  ^' 
partition  of  land,  and  the  one  made  a  covenant  with  the  other,  perFinchden. 
to  acquite  her  and  her  heires  of  a  suit  that  issued 

[38571  *^  ^^^  ^^  ^  ^^^»  ^^®  covenantee  aliened,  in  that  (6  I^p- 1*.  »• 
J  case  the  assignee  shiJl  have  an  action  of  covenant,  and  "*  Sjwioer'* 
yet  he  was  a  stranger  to  the  covenant,  because  the  ^^""^^ 
acquitall  did  runne  with  the  land. 

[s]  A,  seised  of  the  manner  of  D.  whereof  a  chappell  was  M  4a  £.9.9.  a. 

Sarcell,  a  prior  with  the  assent  of  his  cov^nt  covenanteth  by  ^^;  Pakeo 
eed  indented  with  A.  and  his  heires  to  celebrate  divine  servioe  ^'/^' 
in  his  said  chappdl  weeicely,  for  the  lord  of  the  said  mannor,  q  q[^*  ^'^  ^^ 
and  his  servants,  6cc,    In  this  case  the  assignees  shall  have  an  Ralfe  Brabson'* 
action  of  covenant^  albeit  they  were  not  named,  for  that  the  case.  Lib.  5. 
remedie  by  covenant  doth  runne  with  the  land,  to  give  dammages  ^'-  ^7>  i^* 
to  the  partie  grieved,  and  was  in  a  manner  appurtenant  to  the    P*"*<*''*<»**^ 
manner,     [y]  But  if  the  cov^iant  had  beene  with  a  stranger  to  M  «  H.  4. 6. 
celebrate  divine  service  in  the  chappell  of  ^.  and  his  heires,  there  ^®°-  ^^^^ 
the  assignee  shall  not  have  an  action  of  covenant ;  for  the  cove-  i^Vfoi.iTliB. 
nant  cannot  be  annexed  to  the  manner,  because  the  covenantee  Spencer's  case.  * 
was  not  seised  of  the  manner.   See  in  Spencers  case  before  re- 
membred,  divers  other  diversities  betweene  warranties  and  co^re- 
nants  which  yeeld  but  dammi^es. 

And  here  it  is  to  be  observed,  that  an  assignee  of  part  of  the 
land  shall  vouche  as  assignee.    [*]  As  if  a  man  make  a  feofl^  [*]  18  £.  3.52. 
ment  in  fee  of  two  acres  to  one,  with  warrantie  to  him,  his  heires  ^^  £•  3*  6^- 
and  assignes,  if  he  make  a  feofiement  of  one  acre,  that  feoffee  ^^^'^^' 
shall  vouche  as  assignee;  for  there  is  a  diversitie  betweene  the  Counterplea  de 
whole  estate  in  part,  and  part  of  the  estate  in  the  whole,  or  of  Yooch.  42. 
any  part.     As  if  a  man  hath  a  wwrrantie  to  him,  his  heires,  and  14^8* 
assignes,  and  he  make  a  lease  <br  life,  or  a  gift  in  taile,  the  ^^^^ij^^^g 
lessee  or  donee  shall  not  vouch  as  assignee,  because  he  hath  not  ^   ^'^    '  ^'  ' 
the  estate  in  fee  «;mple  whereunto  tlie  warranty  was  annexed;  ibid.  139. 
but  the  lessee  for  life  may  pray  in  aide,  or  the  lessee  or  donee  40  £•  3-  s^- 
may  vouch  the  lessor  or  donor,  and  by  this  means  he  shall  take  4i  E.  3.  Vouch, 
advantage  of  the  warranty.     But  if  a  lease  for  Hfe,  or  a  gift  in  f^E^g^^jJ-d  ^ 
taile  be  made,  the  remainder  over  in  fee,  such  a  lessee  or  donee  ^^jg),,  35.) 
shall  vouch  as  assignee,  because  the  whole  estate  is  out  of  the  And  this  diver- 
lessor,  and  the  particular  estate  and  libe  remainder  doe  in  judge-  «tie  was  a^^ci, 
ment  of  law  to  this  purpose  make  but  one  estate.  taComi^iiil' 

Bftooo,  which  I  heard  and  observed, 

\a\  If  a  man  infeoffe  three  with  warrantie  to  them  and  their  M  40  £.  14* 
heires,  and  one  of  them  release  to  the  other  two,  they  shall  vouch;  ^  |^,^ 
but  if  he  had  rdeased  to  one  of  the  other,  l^e  warrantie  had  ^  ^i  8.  Alien- 
beene  extinct  for  that  part,  for  he  is  an  assignee.  ation  wu 

[ft]  If  a  man  doth  warrant  land  to  two  men  and  their  heires,  licance^at. 
and  die  one  make  a  feofEement  in  fee,  yet  the  other  shall  vouch  ^^-  4*^ 
for  his  moitie.    If  a  nNm  at  this  day  be  infeoifed  with  wvmutie  \^^^jI^^  ' 

7  E.  3.  35.    4^  E.  S,  4. 

to 
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be 
jtt  dbe 
Andalbckiioi 

or  hsvea 

but  n  privideofeiCirte,  jet  aojrtfaitiiiaofj 
hv  jiiMriiin  ^ntement.  intniBaB. 

rebotte  bj  forceof die  w»nDtie»  aflft  dnag  annezed  to  tbe 
M2i$E.^9i*  wfaicb  someciaie  was  doubted  [<:]  in  oorbookes.  BatbcrcniHa 
^X-  3^60-  dtremtie  to  be  obecrred,  when  in  the  caift  aloreaid  he  tlnft 
i^J^<^'  nlrattcthdaiaetfa«idertbewarraDtie;aBdwbcBbetbat«oald 
7^3'34!a6-  tebutte  ciainedi  abore  tbe  wanantj,  fix-  there  be  diaO  not 
iE.3,10.  rcbotte.    And  dierefiwe  if  landi  be  giren  to  two  brethren  in  fee 

40E^a'4-  fimnfey  with  a  warranty  to  the  ddest  and  hit  henreiy  the  ddeil 

*^  ^  ^  ^a!  ^^^  without  ianie^  tbe  siinriTor  albeit  he  be  heire  to  hnn,  jfct 
tthiL  Aall  he  neither  vooch  nor  rebotte,  nor  harea  UMnmmiia  carUt^ 

j^AM.9.  becanae  hit  title  to  the  bmd  if  by  rebtion  abote  the  &n  of  the 

M  Am.  39.83.    warrantiey  and  he  coomieth  not  onder  the  estate  of  him  to  whom 
31  Am.  13.         the  warrantie  it  made,  at  the  ditteiior,  &&  dodi. 
Mlib.  3.lbL         [d]  Ifamanmakeagiftintaileattfajt  daj^and  waiiaul  the 
09, 63,  Uneolac  land  to  bifn^  hit  heiret  aiM  attignet,  and  after  the  donee  make  a 
^""V  ^"'^       tootkmeai  and  dieth  without  ittne,  the  warrantie  it  expired  as  to 

aoj  Toocber  or  rd>uttcr,  for  that  the  ettate  in  taile  whereonto  it 

wat  knit  it  tpent :  otherwite  it  ity  if  the  gift  and  feofenent  had 

beene  made  before  the  ttatnte  ddtmis  ccatditunudibmsi  for  then 

both  the  donee  and  €eo^ce  had  a  fee  timple;  and  to  are  oar 

booket  to  be  intended  in  thit  and  the  like  catet. 

M  14  R.  3.  \A  If  i4.  be  t«ted  of  landt  in  fee,  and  B,  reteateth  onto  him. 

Out.  106L  or  confinneth  hit  ettate  in  fee  with  warrantie  to  him,  hit  heiiea 

itH.7.1.         aodaatignet;  all  men  agree  thit  warrantie  to  be  good:  buttome 

hare  hoklen,  that  no  warrantie  can  be  raited  upon  a  bare  rdease 
or  confirmation  without  patting  tome  ettate  or  transmutation  of 
[/]  11  H«4.M.  pottettion.  [f\  But  the  law,  at  it  appeareth  by  LttUelon  him- 
10  E.  3. 69.  telfe,  it  to  the  contrary,  and  that  boUi  the  party,  and  (as  tome 
Vid^&t.'ToO  ^^  hold)  bit  auignee  thall  vouch;  but  he  that  it  Touched  in 
7a3  k  746*    '    '^  ^^^^  °^^^  ^  pretent  in  court,  and  ready  to  enter'into  the 

warranty  and  to  antwer,  and  the  tenant  mutt  thew  forth  the 
deed  otreleate  or  confirmation  with  warrantie,  to  the  intent  the 
demandant  may  have  an  antwer  thereunto,  and  either  deny 
the  deed,  or  avoid  it;  for  that  at  the  time  of  tbe  confirmation 
made,  be  (A)  to  whom  it  wat  made  had  nothing  in  the  land,  j^c. 
for  oUierwite  the  demandant  may  counterplead  the  voucher  by 
W.  1.  ctp.  40.      the  statute  of  W.i.  viz.  that  neither  vouchee  nor  any 

VMe  soE.  1.  ^^^"  *"^«»^"  ^^,^y  ?f  f^«P  whereof  he  might  ^335^ 
Statute  d«  to-  make  a  feonement  (B).  And  thit  it  grounded  upon  I  •  1 
est.  td  wanrnnt.    the  said  statute  of  ^.  1,  the  wordt  whereof  be,  ^'tfnoT  "-  ^*  -^ 


(A)  Hen  "to**  seem  to  be  prnued  by  mioakeiiuutdef  "by.''  See  Mr.  BiUe'M  In§r. 

p.  191. 

{B)YetbyaoE.  i.(tUawUafv0uchen),wkkhreaia  that  the  averment  tkerem 
(being  the  anerment  or  emmterplea  tpoken  of  m  the  text)  had  not  been  need  to  be  admitied 
vnUtt  the  party  watched  had  been  aboent,  by  reatan  of  the  ftefule  ofW:  1 .  ab<fee  eked,  it  tsM 
ordained,  that  nieh  averment  thotdd  be  admitted,  whether  the  iparty  ffouektd 
pretent,  without  any  retpeet  had  unto  hit  absence  or  pretence. 
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fOA  gorraidor  en  pretent  (i),  que  luy  xxnle  garranter  de  son  gree^ 
^  nmnUnant  enter  en  retpcnt,  oAerwiBe  the  tenant  must  be 
driven  to  his  xjoarrantia  carke. 

M  But  a  warrantie  of  it  selfe  cannot  enlarge  an  estate ;  as  if  b]  ^^  H.  6. 15. 
thelessor  by  deed  release  to  his  lessee  for  life,  and  warrant  the  '|  ^'?'  ^^3* 
land  to  the  lessee  and  his  heires,  yet  doth  not  this  enlarge  his  \  ft^Jf  1?' 
estate*  ^1  £.  o  G»tT  \k 

43  £.3.17.  43Asi.4a.  i«  Ais.  17.   13  £.  3.Taile,  3.   aaE.4,i6.b.    44  E.  3.  10. 

44  AM.  BasoDgboni'fl.    Ass.  lib.  io<  fol.  97.  Seymour's  case. 

[A]  If  a  man  make  a  feofiement  in  fee  with  warrantie  to  him,  rj^j  Lib.  3. 
his  heires  and  assignes  by  deed  (as  it  must  be),  and  the  feoffee  fol.  63.  liucolne 
enfeoffeth  another  by  paroU,  the  second  feoffee  shall  vouclie,  or  College  case. 
have  a  wirrantia  carta  (as  hath  beene  said)  as  assignee,  albeit 
he  hath  no  deed  of  the  assignment,  because  the  deed  com- 
prehending the  warrantie,  doth  extend  to  the  assignees  of  the 
und;  and  he  is  a  sufficient  assi^ee,  albeit  he  hath  no  deed. 

[t]  If  a  man  infeoffe  two,  their  heires  and  assignes,  and  one  of  CO  ^9  ^  3-70* 
them  make  a  feoffement  in  fee,  that  feoffee  shall  not  vouch  as  }'^^.^'  Joinder 
assignee  (3).  ^  .  '     uE.4.8. 

If  a  man  make  a  feoffement  in  fee  to  A.  his  heires  and  assisnes, 
A.  infeoffeth  B.  in  fee,  who  re-infeoffeth  A,  he  or  his  assignes 
shall  never  vouche,  for  A.  cannot  be  his  owne  assignee.  But  if 
JB,  had  infeoffed  the  heire  of  A,  he  may  vouche  as  assignee ;  for 
the  heire  of  A.  may  be  assignee  to  A.  inasmuch  as  he  claimeth 
not  as  heire. 

-  r^]  If  a  man  make  a  feoffement  by  deed  of  lands  to  i^.  to  have  W  U  H.  4.  3. 
and  to  hold  to  him  and  his  heires,  and  bind  him  and  his  heires 
to  warrant  the  land  in  forrn^  pradicta ;  this  warrantie  shall 
extend  to  the  feoffee  and  his  heires  ;  but  if  he  had  waVranted 
the  land  to  thefeofiee  the  warrantie  had  not  extended  to  his 
heires,  except  the  words  had  beene  to  him  and  his  heires. 

If  a  man  letteth  lands  for  life,  the  remainder  in  taile,  the  C^^t.  so.  b.) 
renuunder  eddem  Jbrmd^  this  is  a  good  estate  taile,  quia  idem 
semper  refertur  proximo  pracedendi{^. 


Sect.  734. 

\^LSO,  if  tenant  in  taile  be  seisedof*  lands  devisable  bv  testament 

after  the  custome,  i^c.  and  the  tenant  in  the  tayle  alieneth  tKe  same  tene* 

ments  to  his  brother  in  fee  (et  le  tenant  en  tayle  alien  tn^esmes  lea  tene* 

ments  a  son  frere  en  fee),  and  hath  issue,  and  dieth,  and  after  his  brother 

deviseth  by  his  testament  the  same  tenements  to  another  injee,  and  bindeth 

him 

*  lands-^enementSf  L.  and  M.  and        f  mesmes  910^  in  L.  and  M.  or  Roh. 
Roh. 


(1)  t.  e.  if  he  have  not  his  toarrantor  ^r^aeaU 

(3)  The  other  may  vouch  for  his  moiety,  as  is  observed  in  the  preceding 
page ;  but  if  they  make  partition,  both  have  lost  it.    Hob.  35.«»rNote  334.] 

(3)  A  man  enfeoffeth  three  by  deed,  and  wai^ratiteth  the  land  to  them,  et 
euaUbet  eorum^  this  is  a  joint  warranty,  because  the  estate  or  interest  was  joint ; 
but  if  the  estates  were  several,  the  warranty  would  be  several.  5  Rep.  19. — 
[Note  335.] 

Vol..  IJ.  3  B 


385.  b.386.a.]       Of  Warrantie.    L.3.C-  13.SectT3l 

him  and  his  heire$  to  warrmttie,  Sfc.  anddidh  withoM  uame\  ii  ieewttk 
thai  this  warrantie  shall  not  barre  the  issue  in  the  taile,  ifhet  witt  me  his 
writ  of  formedon,  because  that  this  warrantie  shall  not  descend  to  the  issvi 
in  tayUy  in  so  much  as  the  uncle  of  the  issue  was  not  bound  to  the  same 
warrantie  in  his  lifetime :  neither  could  hee  warrant  the  tenements  in  his 
life,  insomuch  as  the  devise  could  not  take  any  execution  or  effect  until 
qjfier  his  decease  (4)  (pur  ceo  que  cest  garnunie  ne  discendem  my  al  issue 
en  le  tayle,  entant  que  le  uncle  del  issue  ne  fiiit  my  oblig«  a  le  gairantie 
en  sa  vie :  ne^  que  il  ne  puissoit  garranter  les  tenements  en  sa  y^e, 
entaat  que  le  devise  ne  puissoit  prender  ascun  execution  ou  effeci,  forsque 
apres  son  decease).  And  insomuch  as  the  uncle  in  his  life 
was  not  t^  held  to  warrantie,  such  warrantie  may  not  descend  [138671 
from  him  to  the  issue  in  the  tayle,  Ifc.for  nothing  can  descend  L»  n.  jj 
from  the  anc€stour  to  his  heire,  unlesse  the  same  were  in  the 
ancestour{\). 

(i^Rep^as-        UERE  our  author  dedareth  one  of  the  maximes  of  die 
sCnj.^To.  ^^  common  law^  that  the  heire  shall  never  be  bound  to  atny 

10  Rep.  95.)       cxpreate  Vrarrantie,  bat  where  the  ancestor  was  bound  by  die 

same  warranty ;  for  if  the  ancestor  were  not  bound,  it  caiinAt 
descend  upon  the  heire,  which  is  the  reason  hereyeelded  bjf 
To  31 E.  I.         Littleton.    [/]  Ifaman  make  afeoffinent  infee»  andbindehis 
nTh.'  ^  heires  to  warranties  this  is  void  by  die  warrant  of  this  maxime, 

Ant.  ftis^'b )  ^  to  the  heire,  because  the  ancestor  himselfe  was  not  bound. 
' .  '  AJsd,  if  H  man  binde  bis  heires  to  pay  a  sumine  of  money,  diis 
Bracion,  li.  9.  IS  Void.  And  of  the  odier  side,  if  a  man  binde  himselfe  to 
|V':37*^3^'  warranty,  and  bmde not  his  heires,  they  be  not  bound ;  for  he 
britt.  fo.  106.  b.  |Q„3^  ^y^  33 1^  appeareth  before,  E^  H  haredes  maxoarramtixa" 
[m]  Flrta,  Kb.  ft.  bimus^  Src.  [m]  And  Fiela  saidi,  Nota  quhd  hares  non  temetmrin 
BnuOT^ftTas  b.  ^^S^^  ^  debita  antecessoris  reddendo^  nisi  per  anUotsmnem  ad 
iiH.6!48.  hocfuerit obligaius^pntterquitm debita  f^ ionium:  AJmUori 
(4  Rep. 80.  V^  case  of  wamntie,  whidi  isin  the  lealtie. 
Ante  S09.  a.)  But  a  warrantie  in  law  may  binde  the  heire,  dthoiigh  it  never 

bound  die  ancestour,  and  may  be  created  by  a  last  will  and  testa- 
[m]  18  E  3. 8.     ment.^  [n]  As  if  a  man  devise  lands  to  a  man  for  life  or  in  taile 

reserving  a  rent,  the  devisee  for  life  or  in  taile  shall  take  advan- 
tage of  this  warrande  in  law,  albdt  the  ancestor  was  not  bounden, 
and  shall  binde  his  heires  also  to  warrande,  although  they  be  not 
n^nied.  Also  an  expresse  warrantie  cannot  be  created  without 
deed,  and  a  will  in  wridng  is  no  deed,  and  therefore  an 
warrantie  cannot  be  creatied  by  will. 


I  que  il  ne  110^  m  X,.  and  M*  or  Roh. 
(K)  irU.  FUu,  Sb,  ft.  etp,  tfsl  §  10. 

(4)  ibon  a  nmilar  principle  it  was  held,  that  a  person  could  not  devise 
land  in  mnbtoaprisee,  because  the  donee  could  not  hold  of  the  donor.  Ant- 
21.  b.— [Note  336.] 

(1)  It  is.  a  general  rule,  that  the  heir  cannot  ttd^e  any  thmg  by  descent* 
when  the  ancestor  is  secluded  from  Inkiiw^    Ant.  gg.  b. — if  a  &ther  an^  ^^ 
heir  apparent  join  in  a  warranty,  the  heir  is  dcfub^  iKNifid  by  his  o«ii 
ranty,  and  as  heir  to  his  father.     Moore,  30. — [Note  337.] 


L. 3.  ai3. Sect. 735-36.  Of  Warrantiel  [386. a' 386L b: 


Sect.  73& 


A  LSO,  a  warranty  cannot  goe  according  to  the  nature  of  the  tenements 
by  the  custome,  o^c.  but  onefy  accorcUng  to  the  forme  of  the  common 
law  (un  garrantie  ne  poit  aleir  ^solohque  la  nature  des  tenements  per 
le  custome,  &c.  mes  tantsolement  solonque  le  forme  del  common  ley). 
Far  if  the  tenant  in  taik  be  seised  of  tenements  in  borough  English^  where 
the  custome  is,  that  all  the  tenements  within  the  same  borough  ought  to 
descend  to  the  youngest  sonne,  and  he  discontinueth  the  fdile  with  war^ 
ranty,  Sfc.  ana  hath  issue  two  sonnes,  and  dyeth  seised  of  other  lands  or 
ten/ments  in  the  same  borough  in  fee  simple  to  the  value  or  more  of  the 
lands  entailed,  ^c«  yet  the  youngest  sonne  shall  have  a  formed^n  of  the 
'^  lands  tailed,  and  shall  not  bee  barred  by  the  warrantie  of  his  [father, 
albeit  assets  descended  to  him  in  fee  single  from  hts  saia  father 

[^86ri  ^^  according  to  the  custome,  &ic.  because  the  warranty  descendeth 
.  b,  J  upon  his  elder  brother  who  is  in  full  life  t^  and  not  upon  the 
youngest.    ||  And  in  the  same  manner  is  it  qfcollaterall  warranty 
^fnade  of  such  tenements,  where  the  warranty  descendkh  upon  the  eldest 
Sonne,  cfc*  this  shall  not  barre  the  younger  son,  ^c. 

Sect.  736.  (8  Rep.  860 

TN  the  same  manner  is  it  of  lands  in  the  county  of  Kent,  that  are  called 
eavelkinde,  which  lands  are  dividabk  betweene  the  brothers,  i;c.  ac- 
cormfig  to  the  custome  ^ ;  if  any  such  warrantie  be  made  by  his  ancestor, 
such  warrantie  shall  descend  onely  (B)  to  the  heire  which  is  heire  at  the 
common  law,  §  that  is  to  say,  to  the  elder  brother,  according  to  the  conu- 
sance of  the  common  law,  and  not  to  all  the  heires  that  areheires  of  such 
i€niments  ocdordiT^  to  the  cMstonie  %  . 

CJEREUPON  a  divemtie  is  to  be  observed  betweene  the  Vld.  Sect  603. 

'^^  Usa  rsall,  and  the  Ren  penonall,  for  the  ]kaa.  reaU,  as  the  7iB  &  737. 

warraatie,  doth  ever  descend  to  the  heire  at  the  common  law ;  f ^i^^v  ^ 

|n]  bat  t^  lien  personaU  doth  binde  the  special  heires,  as  all  ^  ^   *  ^ 

wheiceaingaveikindi  and  tbeheireonthepart  of  the  mother,  uH.  7.  la. 
as  hath  beene  said. 


[o]  If  two  m^  make  a  feoffinent  m  fee  with  a  warranty,  and  fo]  17  £.  3. 

the  one  £e,  the  feofibe  cannot  vouche  the  survivor  only,  but  the  Joint:  41. 

16  H.  7.43.  .. 

39  £>  3-  40*     i>  H.  7.  3.     S3  R  a.  K     17  E.  3.  8.     30  E.  3.  40.    19  H.  6.  55. 
'.  lib.  3.  fol  14*  Matthew  Herbert's  case.     (1  Leon.  333.     March.  135.     Allen,  41. 
S«Til.efg3.    Clay.  3.) 

heire 

*  BcSon(fxe--^ststB,L.amtM.ttHdRoh.        4-  ^c.  added  in  L.  and  M;  and  Rdl. 
t  lands,  tenements,  L.  and  M.  and        §  that  is  to  say,  to  the  elder  brother^ 

R<Mi.  according  to  the  conusance  qfthe  coin* 

t  SfC  ftdAed  in  L.  andM.  and  Rah.  manl(m,»oibi  L.  and  M.  or  Roh. 
H  Andnt^  in  L.  and  M.  or  Rob.  f  Sfc.  addedinL.and  M.  and,Roh« 


•.«■ 


(B)  SesmtU  nof  A.  mStd,  601. 
3B  a 


Wanantie.    L.S.C.13.Sect.737-38: 


hdn.rU.Aiii>  *«*  Af  JO^^ ,  ^ 


j^^r^lmiL  tUmmUnj^^i^Miff^^ 


Sect.  737- 


JL80  if  toMt  m  tmk  hath  turn  two  ima^ltn 

i^J\^MM,aMdauathe£misari>fMtktta^  L  ..  J 

^^^^survketKfrr  thUtkaf<^ afhalfibl^  asd  the. 
^  T'r  ...    ^i_    l.,.,,^mm  tn  the  eauxtt  of  the  eommm  U 


Uhin  to  the  other,  iteorSng  to  the  amte  of  tue  eommm  Imp.    Bmt 
^h^itu,wheretherebedaHit^'f*''>^*^^'VO»e 

THE  WMOO  of  dii*  « in  i»P«*  "f  *«  *^  **^  !!?T^ 


(Ante  K.  •. 
14.  a.  fc  b.) 


of  Fee  Simple.  ..     -^ 

Two  brothen  be  by  demj TOrte«;  *« '^'S^jT 
wammtie  to  die  di«eiMr  of  die  unde,  and  diedi  w^wai  mk. 
the  unck  dieth,  die  wairMitie  b  removed,  and  the  jomg^ 
brother  may  enter  into  the  land. 


Sect.  738. 

A  LSO.  if  tenant  in  taHe  lettetk  the  iandt  to  a  mam  for  terme  of  ^. 
■"  the  renudnder  to  another  in  fee  (t\teaaJ^imtu\e^eatA\t•U!aea,^ 

»  an  •  home  por  terme  de  vie,  le  remainder  «  mi  anter  en  fee).  f»  < 
coUateraUan^confhrmeththeMeoftUtemmtfi^h^^ 
Utnandhii  heires  to  warrantUfor  term  of  the  hfe  of  the  tauuOfar  hfi, 
and  dieth,  andthe  tenant  in  taiU  hathuau  aHddtes;mw  the  tauu 
turned  to  demand  the  tenement!  by  writ  of  formedon  dtmng  the  Ufe  of 
tenant  for  life,  became  of  the  collaterall  wammtie  detcended  upontke  taut 
intaile.  But  after  the  decease  of  the  tenant  for  life,  the  uwe  thaU  haee 
a  4.  writ  of  formedon,  Sfc. 

HERE 

f  ihem-lhe  daufgiUrt,  L.  and  M.       •  holne  net  in  L,  «^  j^^T  *?*: 
^^U^,  ^  ,.  wrrfo/notTnL.andM.<»rRoh. 


(i\  Thia  seems  to  be  contradicted  in  Moore,  20,  where  It  i»iai^  that  rf  two 
ue  Tooehed,  and  one  of  them  makes  default,  die  grand  cope  W  vaUmawm  shaD 
imx  acainst  him  who  made  die  defoult ;  and  if  one  of  diem  dies,  the  heir  and 
die  su^ivor  of  diem  may  be  vouched,  or  die  survivor  of  diem  only,  at  the 
election  of  him  who  hath  the  warranty.— [Note  338.] 


L.  3.  C.  13.  Sect,  739,    Of Warrantie,       [387.  a.  387-  b. 

XT  ERE  it  appeareth,  t&ata  wanantiemay  be  raised  by  a  VideS«ct.733. 
.         confirmation  which  transferreth  neither  estate  nor  right,  Jl"^^*^  v 
Vlhereof  sufficient  hath  beene  said  before.  ^^^'  ^^^'^ 

"  To  toarrantiefor  terme  of  the  life,  S^cJ"    [p]  This  proveth  [p]  38  E.  3. 14. 

that  a  warrantie  may  be  limited,  and  that  a  man  may  warrant  16  £.3. 

'  landsaswellfortermeoflifeorintaile,  asinfee(i).  Vouch.  87. 

'  If  tenant  in  fee  simple  that  hath  a  warrantie  for  life,  either  by  (4  Kep.  80. 

an  expresse  warrantie  or  by  dedi,  be  impleaded  and  Touch,  hee  Ant  383. 

shall  recover  a  fee  simple  in  value,  albeit  hb  warrantie  were  but  ^^^*  ^^^v 
for  terme  of  life,  because  the  warrantie  extended  in  that  case  to 
the  whole  estate  of  the  feoffise  in  fee  simple  (s) ;  but  in  the  case 

iJ^LMetoH  here  putteth,  the  tenant  for  life  shall  recover  in  (a  Cro.  453.) 
value  but  an  estate  for  life,  because  the  warrantie  doth  extend 
to  that  estate  only. 

**  A  writ  of/ormedony  ^-c."  Here  is  implyed,  that  a  (r.N.B.an.b. 

[B877I  col^A^cJl  warrantie  giveth  no  right,  tT'  but  shall  barre  sty.  b.  319. e.)' 
•     J  only  for  life,  and  after  the  partie  is  restored  to  his 
acnon. 
It  is  also  to  bee  observed,  that  a  warrantie  may  descend  ta 
the  heires  of  him  that  made  it  during  the  life  of  another. 


Sect.  739.  (9Bep.  120.) 

/fND  upon  this  I  have  heard  a  rettson^  that  this  case  will  prove  another 
"^  casey  viz.  if  a  man  letteth  his  lands  to  another^  to  have  and  to  hold 
to  him  and  to  his  heires  for  tertne  of  another's  life,  and  the  lessee  dietk 
Himg  celuy  a  que  vie,  &c.  and  a  stranger  entreth  into  the  land  that  the 
heire  of  the  lessee  may  put  him  out,  f  Sfc.  oecause  in  the  case  next  aforesaid, 
inasmuch  as  a  man  may  binde  him  and  his  heires  to  ttntrrantie  to  tenant  for 
life  ofily,  during  the  life  of  the  tenant  for  life  (durant  la  vie  le  tenant  a 
%  terme  de  vie),  and  tins  warrantie  descendeth  (B)to  the  heire  of  him  which 
made  the  warrantie,  the  which  warrantie  is  no  warrantie  of  inheritance,, 
but  only  for  terme  of  another's  life :  by  the  same  reason  wnere  lands  are 
let  to  a  man,  to  have  and  to  hold  to  him  and  his  heires  for  terme  of  another's 
life,  if  the  ||  lessee  die  living  celuy  a  que  vie,  his  heires  shall  have  the  lands 
Iwing  celuy  a  que  vie,  &c*    For  they  have  said,  that  if  a  man  grant  an 

annuitie 

t  Sfc*  not  in  L.  and  M.  or  Rob.  ||  leuee^^  father,  L.  and  M.  and  Roh. 

X  terme  not  in  L.  and  M,  or  Roh, 

(B)  Se€  ante  n§te  A.  en  Secti  601, 


,  (1)  From  this  it  appears,  that  the  warranty  censes  on  the  expiration  of  the 
estate  to  which  it  is  annexed.  In  Smith  v.  Tyndal,  Salk.  685,  686,  it  was 
resolved  that  no  warranty  extinguishes  a  right,  but  only  binds  or  bars  it  so 
lon^  as  the  warranty  continues  in  force ;  for  if  the  warranty  be  released,  the 
ancient  right  revives. — [Note  339*] 

(q)  Though  the  warranty  be  temporary,  yet  the  thing  warranted  and  to  be 
recovered  is  perpetual ;  for  it  is  a  warranty  of  a  fee,  though  not  a  warranty  in. 
fee.  '  Hob.  126.-^  Note  340.] 

3B3 


387.b.S88.a.]     Of  Wanrantie.      L.3.  C.  IS.  SecL740. 

amadtie  to  another,  to  have  and  to  take  to  Mm  and  Us  heiretfar  terme  of 
anoiher^s  life,  if  the  ^antee  die,  *c.  that  after  %  hi$  death  h$  hdre  shalL, 
have  the  annuitie  during  the  life  of  celuy  a  que  vie,  &c.    Quaere  de  ist& 

materift. 

a- '' T  HAVE  heard  a  reason.''  Here  our  studeot  y.        _ 

18  taught  after  the  exaa^e  of  our  aulboTy  to  jSoo.  I 

olwenreeverietbingthat  is  worth  the  BOttng*  L  s.  J 


'^Ifanumhtteth  his  lands  to  another,  tfc"  Tkkcea^inm^ 
W17E.3.48.  out  questiOD,  [q]  that  the  lyire  of  the  l^«yr;l«n  hate  thy  lyj 
1 8  E.  3. 13.  to  prevent  an  occupant.  And  lo  it  is  (ai  Lsttleton  hero  aritli)  la 
11 11.4. 4a.  cate  of  an  annuitie,  or  of  any  other  fidng  that  lieth  in  gem^ 
yit.4.^.  whereof  there  can  be  np  occimant.  And  w  this  aomeipfaaih^ 
I)"/8%af«63-    *^®®°®  «aid  in  the  Chapter  of  DiscenU  (1). 

p.  17.    MH.e.39-    39  ^3*  87-    Vid«  Sect  387.    (Ante  41.  b.) 

Sect.  740. 

TfUT  where  such  lease  or  grant  is  made  to  a  man  and  to  his  heires  for 
terme  ofueates,  in  this  case  the  heire  of  the  lessee  or  the  grmiee  shall 
not'ofier  the  death  of  the  lessee  or  the  grantee  have  that  which  is  so  let  or 
granted,  because  it  ts  a  chattell  reall,  and  *  chattels  reaUs  by  the  common 
law  shall  come  to  the  executors  of  the  grantee,  or  of  the  lessee,  and  not  to 
the  heire  f. 

iiE.>tiu  IJERE  is  a  ffenerall  rule,  that  chatteb  reals  asvell  aa  dmlida 

Am.88.  *^  personals  shall  |oe  to  the  executOTB  or  administration  of  the 

^'  KMD*' S76.  '^*8^>  ^^^  ^^^  ^  ^^  heires.    For  as  estates  of  hiJieriianoe  or 

(q  EepT^.  freehold  descendible  shall  go  to  the  heire,  so  chattels,  aswd  leall 

5  KcpVas-W)  88  personall,  shall  ^oe  to  the  executors  or  administraton. 

Jr]  14  E.  3.  a8«  L'*]  Bu^  ^  ^^  king's  tenant  by  knighf  s  sendee  tn  ccgnte  be 

r.  N.  B.  33.  b.  seised  of  a  mannor,  whereunto  an  adrowson  is  appendant,  anddie 

7.  M.  B.  34*  ••  church  become  Toid,  the  tenant  dieth,  his  heire  within  age,  the 

Ant.  9Q.  Sect.  |^^  ^^  present  to  the  churdi,  and  not  the  executor  or  admi- 

^^^'  nistrator:  but  if  the  land  beholden  of  a  oonmon  penon,  m  that 

case  the  executor  shall  present,  and  not  the  gardeine. 

[•]4o  E.  Sr  M«       [5]  If  a  bishop  hath  award  Menanddieth,  thekingdiaQ  not 

have  die  ward  nor  the  successor,  but  the  executor,  ana  the  ward 
diall  be  assets  in  his  hands.    So  it  is  of  theheriot,  rdeefe,  and 

[t]9H.6.58.      thelike.    [^jButifa  church  become  void  in  the  life  of  a  bidkip, 

11  H.  4.7.  and  so  remame  untill  after  his  decease,  the  king  shall  present 

thereunto,  and  not  the  exeouUMr  or  administrator;  for  nothing 
can  be  taken  for  a  presentment,  and  therefore  it  is  nnnisrli 

Sect- 

§  his  death  not  in  L.  and  M.  or  Roh.       t  ^c.  added  in  L.  and  U.  and  Boh. 
^  all  added  hi  L.  and  M.  and  Roh. 


i^MMOT 


(1)  3ut  several  alterations  have  been  made  in  the  law  of  occupancy  hf 
statutes  passed  since  sir  Edward  Coke's  time.    See  ant  41 .  b.  note  5, 


L.  3,  a  13.  Sect.  741.     Of  Warrantie.      [388.  a.  388.  b. 


Sect  741. 

jfLSO,  in  same  cases  it  may  bee,  that  albeit  a  collaterall  warratUie  be 
made  in  fee,  t^c.  yet  such  a  warrantie  may  be  defeated  and  taken 
away.  As  if  tenant  in  taik  discontinue  the  taue  in  fee,  and  the  discon^ 
tinnee  is  disseised,  and  the  brother  of  the  tenant  in  taile  releaseth  by  his 
deed  to  the  disseisor  all  his  right,  ^c.  with  warrantie  in  fee,  anddieth  withr- 
otU  issue,  and  the  tenant  in  taile  hath  issue  and  diey  now  the  issue  is 
barred  rf  his  action  by  force  of  the  collaterall  warrantie  descended  upon 
him.  But  if  afterwards  the  discontinuee  entrUh  upon  the  disseisor,  then 
may  the  heire  in  taile  have  well  his  action  of*  formedon,  &c.  because  the 
warrantie  is  taken  away  and  defeated,  for  when  a  warrantie  is  made  to  a 
man  upon  an  estate  which  hee  then  nod,  if  the  estate  he  defeiHed,  thi 
warrantie  is  defeated (i). 

.^*^ND  dieth  xoithout  issue,  Sfc^     Here  (as  before  in  this  Vide  Sect.  707. 

Chapter  hath  been  noted)  the  collaterall  warrantie  doth  • 

descend  upon  the  issue  in  taile,  before  any  right  doth  descend 
iinto  him,  wherein  this  diversitie  is  to  bee  ODserved.     Where  the 
right  is  in  esse  in  any  of  the  ancestors  of  the  heire  at 

{38871  ^^  ^°^®  ^^  ^^  ^^  discent  of  the  collateral!  warrantie, 
.  *j  there  albeit  the  warrantie  descend  first,  and  afler  the 
"  *  riffht  doth  descend,  the  collaterall  warrantie  shall  binde, 
as  here  in  uiis  case  of  our  author  expressely  appeareth.  But  (la  Rep. 95) 
Where  the  right  is  not  in  esse  in  the  heire,  or  any  ot  his  ancestors, 
kt  the  ihne  of  the  fall  of  the  warrantie,  there  it  shall  not  binde. 

Stf]  As  if  lord  and  tenant  be,  and  the  tenant  make  a  feoffement  ixi  [u]  7  £•  3-  4^' 
ee  with  warrantie,  and  after  the  feoffor  purchase  the  seigniorie,  3<J  *!•  .^-  4«' 
and  after  the  tenaht  cesse,  the  lord  shall  have  a  cessavit ;  for  a 
warrantie  doth  extend  to  rights  precedent,  and  never  to  any 
right  that  commenceth  after  uie  warrantie :  whereof  more  shall 
be  kixi  in  this  Section.    Also  a  warrantie  shall  never  barre  an/ 
estate  that  is  in  possession,  reversion  or  remainder,  that  is  not  (10  Rep.  95.) 
devested,  displaced,  or  turned  to  a  right  before,  or  at  the  time 
^f  the  &11  of  the  warrantie. 

'    [to]  If  a  lease  for  life  be  made  to  the  father,  the  remainder  t9  [w]  Lib.  1.  foi. 
his  next  heire,  the  father  is  disseised  and  releaseth  with  warrantie  ^7*  Arcber*s 
and  dieth;  this  shall  barre  the  heire,  although  the  warrantie  ^*^ 
doth  fall,  and  the  remainder  corometh  in  esse  at  one  time. 
*    [y]  If  there  be  father  and  sonne,  and  the  sonne  hath  a  rent  8er«  MTenps  £.  1 . 
vice,  suit  to  a  mill,  rent  charge,  rent  secke,  common  of  pasture,     ^^^\'^^' 


• 

(t)  In  the  former  oases  put  by  Littleton,  the  warranty  determined  upon 
llie  natural  amration  of  the  estate  to  which  it  was  annexed :  here  it  determmes 
bjthe  estate  being  defeated.  But  if  an  estate  be  bound  by  a  warranty,  and 
afterwards  the  estate  to  whioh  the  warran^  is  annexed  be  defeated  as  to  a  par- 
ticular estate  only,  the  warranty  shall  not  be  defeated.  As  if  tenant  for  ti^, 
jremainder  to  i4.  be  disseised,  and  an  ancestor  of  A:  releases  to  Uie  disseiso^ 
widi  warranty  and  dies,  and  afterwards  tenant  for  life  enters  or  recovers,  3ret 
the  remainder  will  be  bound  by  the  warranty.  See  s  Rol.  Abr.  740. 1. 40. 
741.  L  5.    And  see  Com.  Dig.  tit.  Garraniy,  (L  5.)-^[Note  341*] 

3B  4 


d88.K  389.a.]      Of  Warra&tie.     L.3.C.  13.SecL741. 


«tA«.|0L         orocherfKvfitmremleroaCofdiekDdcfdie 
41  Am*  6L  firtfaer  ■tt^rt**  a  vBoinent  in  fee  with 

•3^^  rinll  not b«m  the  ■ooM of  die 

tit.  Gar.  74« 

lil^  IP.  fc^  J7'      .-  -        ^    ,    -   ^,         imt^wmt  '     '     i^t 

CMC  oManr;  andhetkitiiiiiKHaiarponaBOi 

(9BCIM06.)     cotrie  or  danae :  and  albeit  the  mopo  aaer  the 

warraatie,  aad  bcfete  die  deadi  of  the  fether,  had 

ieiied»  and  eo  beiag  ont  of  pow wnnj  the  waiiaotit 

npoD  Um,  TCt  die  aaiiautie  thonld  not  binde  him, 

the  time  of  the  warrantie  ande  the  lonne  vat  in 

n46E.3'3>-    [*]  80  if  my  coilatetall  ancertor  release  to  nBjTteniBt  lor  fife, 

Vi^Se^itA    di«  diell  not  binde  mjievcnioii  or  remainder,  becaaM  that  the 

vid0  9ccLO9».    fieverrion  or  remamder  cootinned  in  me.    Butif  he  thathatha 

rentyConmoDfOraiijDrofitoatofdiebmdin  taile,  dieseiaethe 
tenant  of  the  land,  ^^  iwpirffii  •  fiyppapffit^^tK^  lap^,  — »^  »y^ 
[«]  «t  E.  4.96.   rant  the  land  to  the  feolEee  and  hie  heiree,  [a]  r^nlartjr  die 
9iH.7.a>  warrantie  doth  extend  to  all  thingaimaing  out  of  the  land,  dial 

ieldln  iatoaaj,  to  warrant  the  land  in  each  jrfi^it  and  manner,  aa  it 
^bTm.  ^i^**  inthehandof  thefeofiMr,  at  the  timeof  diefeofincBtwidi 

Picr.^a.  wafiantie;  md tfaefeofeediallTOudi,aaofland>digchaiyedof 

301^3.90.        die  rent,  &€.  at  the  time  of  the  feoffinent  made. 
O^S.78.  A  woman  that  hath  a  rent  chaige  in  fee  cntemauiiedi  with  the 

y^oft^^  y^  tenant  of  the  hmd,  an  eatranger  releaaeth  to  the  tenant  of  the 
]f« N.  B.'is5.  hmd  with  warrantie;  he  shall  not  take  advantace  of  das  war- 
14  H.  8. 0.  nmtie  either  by  voucher  or  foarratdue  carta ;  tor  the  wife,  if 
1?'^  ^'  ^*  her  hiubaDd  die,  or  the  beire  of  the  wife  living  the  hodamdy 
^*^'  ^'^         cannot  have  an  action  for  the  rent  imon  a  title  before 

1^  the  warrantie  made ;  for  if  the  heire  of  the  wife 
bring  an  assise  of  mardancester^  this  acdon  is  grounded 
after  the  warrantie,  wbereunto,  as  hath  beene  said,  the 
warrantie  shall  not  extend. 
(Ant.  366.  b.)         So  it  is  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the 

land  upon  condition,  which  maketh  a  feoflfaient  of  the  land  with 

warrantie,  this  warrantie  cannot  extend  to  the  rent,  albeit  the 

feoffement  was  made  of  the  land  discharged  of  the  rent ;  for  if 

(Ant  SOS.)        the  condition  be  broken,  and  the  grantor  be  intituled  to  an  action, 

this  must  of  necessitie  be  grounded  after  the  warrantie  made. 

But  in  the  case  aforesaid,  when  the  woman  grantee  of  the  rent 
marrieth  with  the  tenant,  and  the  taoant  maketh  a  feoffinent  in 
fee  with  warrantie,  and  dieth,  m  a  cai  tn  vitd  brought  by  the  wife 

[b]  7  H.  4. 17.    (as  by  hiw  she  may),  [i1  the  feoffee  shall  vouche  as  of  lands  dis- 

charged at  the  time  or  the  warranty  made,  for  that  her  tide  is 
paramont :  so  if  tenant  in  taQe  of  a  rent  charaepurchase  theland, 
and  make  a  feoffement  with  warrantie,  if  the  issue  bring  tifirme' 
.  don  of  the  rent,  the  tenant  shall  vouche  cau$^  qud  supra. 

t8  B  q  iu  ^'  [*^  ^^^  ^^'"^  ^^  ^^^^  ^^  ^  ™^  "^^  ^^^  Touche,  &c.  as 

44  e!  3!  19.  of  land  discharged  of  a  rent  service. 

[c]  lib.  10.  fol  [c]  Also,  no  warrantie  doth  extend  unto  meere  and  naked  titles, 
97.  £.  Sey-  as  by  force  of  a  condition  with  clause  of  re-entry,  exdiange,  mort- 
«?a''  ^T'  8  roabe,  consent  to  the  ravisher  and  the  like,  because  that  for  theae 
31  AjI  p.  13.'  ^  action  doth  Ive ;  and  if  no  action  can  be  brought,  there  can 
41  Am.  p.  6.  ^  neither  voucher,  writ  of  toarranHa  carttB^  nor  rebutter,  and 
33  E.  3.  Gar.  74.  they  continue  in  such  plight  and  essence  as  they  were  by  thdr 
(a  Cro.  ^3.  originall  creation,  and  by  no  act  can  be  displaced  or  deveated 
ifmi ^Itk^  ®"'  ^^  ^^^^  originall  essence,  and  therefore  cannot  be  bound  by 
?oRe'p.98.b.  any  warrantie. 

Ant.  ft06.  a.    Plowd.  36^  b.) 

And 


L.  3.  C.  13.  Sect.  742 .         Of  Warrantie.  [389.  a. 

'  [d]  And  albeit  a  woman  may  have  a  writ  of  dower  to  recover  [/Q  34  £•  3- 

her  dower,  yet  because  her  title  of  dower  cannot  be  devested  out  ^^'^"^'^  ^s- 

of  the  origmall  essence,  a  collaterall  warrantie  of  the  ancestor  V^  lu^.  Ver- 

of  the  woman  shall  not  barre  her.    So  it  is  of  a  feoffment  catud  nan's  case.) 
matrimonii  pralocuti. 

[e]  A  warrantie  doth  not  extend  to  any  lease,  though  it  be  for  Mat  £.  4. 

many  thousand  yeares,  or  to  estates  of  tenant  by  statute  staple,  ^^j^^' 

or  merchant,  or  ele^tf  or  any  other  chattel,  but  only  to  freehold  ]  ^  h.  7.' 1*5^  ](r. 

or  inheritances,  as  it  appeareth  in  all  Littleton's  cases  which  he  30  H.  7.  a.  k 

putteth  in  this  Chapter.    And  this  is  the  reason,  that  in  all  14  H.  7.  as. 

actions  which  lessee  for  yeares  may  have,  a  warrantie  cannot  be  ^  ^  3*  *^ 

pleaded  in  barre,  as  in  an  action  of  trespasse,  or  upon  the  statute  qu^tJ^^ 

of  5  JR.  3. and  the  like.   But  in  those  actions  when  the  freehold  15  h.  7T9! 

or  inheritances  doe  come  in  question,  there  the  warrahtie  may  lib.  10.  fol.  97. 

be  pleaded :  but  in  such  actions  which  none  but  a  tenant  of  the  (^^  ^^t.  366. 

freehold  can  have,  as  upon  the  statute  of  8  H.  6.  assise,  or  the  ^^  ^f  '!'  . 
like,  there  a  warrantie  may  be  pleaded  in  barre  (1).  ™    ^  ^* 

^^  Whenatoarrantieismadeio  a  manigjon  an  estate  ^oUchhee 
then  hady  if  the  estate  he  defeated^the  wirrantie  it  defeated^* 
Here  it  appeareUi,  that  altnough  a  collaterall  warrantie  be 

descended,  [/]  yet  if  the  state  whereunto  the  warrantie  was  [/]  3 11.7.9.6.. 

annexed  be  defeated,  albeit  it  be  by  a  meere  stranger  (as  in  this  16  £.  3.  tit. 

case  that  Littleton  here  puts  by  the  discontinuee)  the  war-  Continoal 

rantie  is  defeated ;  and  although  the  discontinuance  remaine,  ^u'^g^^' 

and  no  remitter  wrought  to  the  heire,  yet  the  warrantie  is  de-  pi,  000.158. 

feated,  and  barre  removed,  so  as  the  issue  in  taile  may  have  his  (10  Rep.  95.) 
formedony  and  recover  the  land.     Sublato  principali  toUitur 
adjunctum  (2).  ^ 


Sect.  742. 

TN  the  same  manner  it  is,  if  the  discontinuee  make  afeoffement  in  fee, 

reserving  to  him  a  certain  rent,  and  for  default  of  payment  a  re-entrie, 

tsc.  and  a  collaterall  *  warrantie  of  the  ancestour  is  made  to  the  feoffee 

that  luUh  the  estate  upon  condition,  S^c.  and  (A)  dieth  withotU  issue,  atb&t 

that  this  warranty  shall  descend  upon  tlie  issue  in  tayle,  yet  if  after  the 

rent 

*  wtrrat^  of  the  ancestour  is  made — ancestour  releaseth,  L.  and  M.  and  Roh. 

.  (A)  Here,  U  teenu,  th€  vaerd*  "  the  ancestor  **  thmdd  be  umderUtod*    For,  a$  Mr,  BiHo 
obtervet,  it  is  not  the  diicontiwuee  who  it  here  tpoken  of,  nor  thefeeffee  vho  hath  the  eUate ' 
upon  condition,  but  the  coUaieraU  ancettor  of  the  tenant  in  taU,  who  made  the  iwrmirty. 
See  Mr.  Ritto't  Intr,  p.  1 14,  ami  the  reading  above  wnder  *. 

.    (1)  The  feoffee  with  warranty  cannot  take  any  advantage  of  the  warranty 
unless  he  be  tenant  of  the  land.    26  H.  8.  3.  b.---[Note  342/I 

(a)  If  a  man  makes  a  feofiment  with  warranty,  non-^ofmient  is  a  good 
plea ;  for  if  tiie  feoffment  be  avoided,  the  warranty  also  is  avoided,  for  that 
depends  upon  the  feoffment.  But  if  the  man  maikes  a  lease  for  vears,  and 
covenants  Uiat  he  will  warrant  and  defend  the  land  to  the  lessee ;  it  the  lessee 
be  ousted,  whether  it  be  by  one  that  hath  or  tiiat  hath  not  titie,  he  shall  have 
a  writ  of  covenant.    Browmow's  Rep.*part  s.foL  165.— [Note  343.] 


309.b.  990.a.]         Of  Warrantie.    L^.C.IS*  SecL  74S. 

rod  he  bekimd,  md  the  t^  dimmimme  emier  mto  ike  lmd\  pSSpri 
then  Jkdl the  imm im  tmfk  kaoe  hk  reeaveryby  wriioftofnae^  L  b.  J 
don,  beumm  the  eoUaierall  wamaUy  is  dtfeaUd.    Amd  90  if 
amf  $uek  coUaieralt  wammtie  be  plemed  agaimi  the  istue  im  taiie,  im  Us 
aeticn  of  fonnedoot  he  may  shew  the  matter  as  is  rfaresaid^  how  the 
raniie  is  drfeaied,  tfc.  and  so  hee  may  well  mainiame  his  action,  4. 4rc« 


(iolcf.»)      lJEEEIi(d^9te|NitteChaDodiarcMeapoDllie 

''^  ■ml  iTMiw,  rii  irhnm  fhr  stal«  whereuato  the 


aaoexed  M  defeated,  there  the  winantie  k  idfe  IS 
wMch  heoeef  the  ■mimeief  the  eammom  ]em. 


Sect  743. 


j4  LSO,  if  tenant  in  taile  make  afet^emeni  to  his  uncU,  and  afUr  the 
-^^  wsck  make  'm  fteffememt  in  fm  wsth  wamasty,  tfc.  to  amiker^  and 


^Ut  the  feoffee  of  the  unele  doth  re-eitfeoffe  fTMte  the  uncle  in  fee,  and 
after  the  uncU  et^eofelh  a  stranger  injeewitkoui  warrantie,  and  dUik 
wiihomt  issutf  ana  the  tenant  in  tayk  dieth,  if  the'is$ue  in  tat^  will  bring 
his  writ  of  fonnedon  against  the  stranger  thatwasthe  last  feoffee,lai3l 
that  hy  ms  uncle,  the  issue  shall  not  be  barred  by  the  warranty  that  was 
made  by  the  unde  to  the  first  feoffee  of  his  uncte,  for  that  the  said  war- 
rantie  was  defeated  and  taken  away,  because  the  uncletooke  backe  to  hins 


grand  eatate  de  aon  %  pnmer  feome  a  que  le  garrantie  nut  fait,  aicome 
meanie  le  feoffee  avoit  de  lay).  Ana  the  cause  why  the  warranty  is 
defeated  is  this,  viz.  that  if  the  warrantie  should  stand  in  his  force,  then 
the  unde  Jwuld  warrant  to  Mmselfe,  which  tannot  be. 

{ya»iit.7M     i^fTEEE  Littleton  putteth  another  case  where  a  [300.1 

wanaatie  nugr  be  defeated,  as  irfien  the  uncle  |_  •  *f 
taketh  backe  as  large  an  estate  as  he  had  made,  the 
warrantie  is  defeated^  because  he  cannot  warrant  land  to  him- 
jV|Teai|M  E.  1.  selfe.  [g]  And  so  it  is  if  the  unde  had  made  the  warrant!^  to 
voucher,  s06.  ^  feoffee,  his  heires  and  assignes,  and  taken  backe  an  esttite  in 
^  e!  ft  ^  fee,  and  after  infeoifed  another,  ]ret  the  warrantie  is  defeated,  for 
96E,  a-  4^'b,  tbat  he  cannot  be  assignee  to  himselfe,  and  a  man  shaQ  not  re- 
^E.  3.%  gularly  Touche  himselfe  as  assignee  of  a  feesimnle,  aodthelaw 
14^3-  will  not  suffer  things  inutile  and  unprofitable,  [i]  And  yet  if  the 

^a^*'  *^  fether  be  infeofled  with  warrantie  to  hfan  and  his  hdres,  the  fether, 
YoudMffvar.^     infeoffistfa  his  heire  apparant  in  fee  (A)  and  dieth,  he  (as  it  hadi 

19E.3/    Vouchee,  13ft.       iT B^ 9> 79» VA*     aofiL&fla.       (s BolL  Abr. 739.) 
[Ik]  40  S.  8.  t4.  a.    41  E.  3. 95.  a.    (Ant  384.   Roll.  Abr.  98.  o.) 

beene 

*  Sfc*  added  in  !>.  and  M»  and  Eoh.        t  repriat— prUt,  L.  and  M.  and 
r  4.^cunatinL.aDdM.orRoh.  R^. 

.  11^.  added  in  L.  and  M.  and  Boh^         §  dit  added  in  L.  and  M.  find  Boh. 


(A)  It  atcmi  that  the  fuSattU  ^  thefuUtir  to  hit  heir  afjittrent  mutt  he  undtntood  to 
be  made  ^h  warranty.  Tor  othmase  the  father't  deaA,  tbhick  appeatt  toheikeaetm. 
lam mestnthf^^ordCok:,  toemU n^detemdneany  mtirrara^  fteftrMM  theJMUr      "^ 


L.3.C.13.Sectt44.    Of  Warrantie.  [390.a. 

becne  Mid)  iBaB  vouoh  bhBsdll^  and  die  keiie  Sb  berew  EngfiAi 
by  MMQB  llie  act  m  Uw  deteraniied  tbe  wairaiitie  betwaeo^ 
father  and  the  mnne  (B). 

[f1  Batif  amanfiiiikethal<M>fiemeiitinfee  widiwarraiiti^      [t]iiH.4.to. 
the  feoflfee,  hk  heires  and  asacDeSy  and  the  feolfee  re^enfeulfeth  49*    17  K*  3. 
tlie  feoffor  and  bw  wife,  or  tbe  reofibr  and  anr  other  Atranger^  ditf  te'^l  w; 
wanantie  remaineth  still ;  or  if  two  doe  make  a  feofiement  with  3^  ^  %^. 
irarraiitie  to  one  and  his  heires  mid  asa^es,  and  the  ibo£fee  re<*  39£.  3. 9.  * 
enfeoffe  one  of  the  feoffors,  the  warrantie  doth  alsoremaine.       (VftogiusSg.) 


Sect.  744. 

nVTifthefeojfee  had  made  an  estate  to  {C)  his  unde  for  terme  of 
J-^  life,  or  in  tank,  uxoing  the  reversion,  S^c.  or  a  gift  in  tayle  to  tu^ 
miek,  or  a  lease  for  terme  ofUfe,  the  remainder  over,  t^c.  in  this  case 
the  warrantie  is  not  altogether  taken  away  (en  ceat  caa  le  gairrantie  n'eat 
*  paa  tout  onaterment  anient)^  but  is  put  in  suspence  dwing  the  estate  that 
the  uncle  hath.  For  after  that,  that  the  uncle  %s  dead  without  issue^  f  ^^ 
then  he  in  the  reversion^  or  he  in  the  remainder,  diall  harre  the  issue  in 
taile  in  his  writ  of  formedon  by  the  collaterall  warranty  in  such  case,  Sfc. 
But  otherwise  it  is  where  the  ttnck  hath  as  great  estate  tn  the  land  of  the 
fooffee  to  whom  the  warrantie  was  made,  as  the  fieffee  hath  MmsMe^ 
uausa  patet.  r 

"  jpo  R  terme  of  lift,  or  in  tailed    Here  it  mearetb,  [k]  that  m  ioe.  3. 
"^   by  taking  a  [/]  lease  for  lifey  or  a  gift  in  tfuloy  Uie  warrantie  vmKii.  97/ 


bsdspended.  44S.3«9A. 

Amaninfeolfethawonianwith wartantieytbejriBtennarrvand  ifS*^^* 
are  impleaded,  upon  Uie  default  of  the  husband,  the  wife  is  re*  loE^sia^' 
ceiTed,  she  shal  vouch  her  husband,  &c.  notwitlistandii^  die  la  £.  3. 
warranty  was  put  in  suspence.  [m\  And  so  on  the  odier  side,  if  Counter  plea 
a  womaB  infeefe  a  tnan  with  warrande,  and  they  iatennanry  ^®  Vonch.  43^ 
and  are  impleaded,  the  husband  shall  vouche  hlmsdfe  and  hur  tjSl^'  ^\^** 
wife  by  force  of  the  said  warrande.  Yqoe.  T 

Voocb.  957.  3£.3.ib.3t>i.  G£.3.ikf7e.  18  £.3.^9.  14  E.  3.  Voacb  loo. 
31  S.  3.  it).  35.      43£*8-7*      44B.S"3i.     3«  R  3-  Voucher,  loa.     fml  4  e!T 

[»}  An  iiifivB4  ea  Mfi^iv  sa  aMTi  may  be  vouched  if  God  fife  (Ant  348.8.) 
him  a  birth,  and  if  noli  sudi  a  one  heire  to  the  warrantift  3  bat  r*]Tenift.£.'i^ 
he  f^bnot  be  vouched  alime  widiout  the  heire  at  the  rffmmmi  ojmf.  1^ 
law,  for  prooes  shall  Im  pres^dy  awarded  against  hioif  n -^^ 

'' But  is  put  in  suspence^  [o]Temai'mtaiflomekelh%edoSd*Y^ 

iiE,3.ibi(1.i3.  ii£.3.Qttsr.iQi|>.l69»  3ttB.3-7&S9>  4I  X.*3.  lu  jSowierl 
9 U.  6. S4.  PI.  Com. Stowel's caM»per  Sanndert &  Bnwae.  [«]  ti £. 3. 36. a. & b. 
38E.3.ai.  44£.3-«^«  45  £^  3*  Xitle,  33*  44E.3.ib.3i.  33S>3*ib*4. 
(3  Leon.  10.    Cro.  Car.  145.) 

i&eDt 
*  pas  not  in  L.and  M.  or  Roh.  1 4^«  added  in  L.  and  M*  and  Roh. 


(6)  Hd.  ante  1 10.  ft.  140.  b.  376. 6. 384.  b,  385.  ft. 

(C)  Here"  bis''  teempriniedby  mtftaXce mUcod ef  " the.'*    Su Mr. SiU9'$ Inir. 
p.  114. 


390.a.  S90.  b.]     Of  Wanantie.    L.3.  C.  13.  SecL745. 

MCP(  Hi  166  WHB  WBRSMICy  sDfl  flHKHEOI  IB6 

d jdh  wiwid,  lomog  aHdi  to  kb  kne 
fttptctdf  tlub  MMpoided  wMiMiiic  vid  MKtiy  the 
«:9*iMie  uktailedmSk  ooebe  loutted,  bm  db^  the  nuWl 
dMl(  lecofcr  agiUHt  the  kne  in laile.  I"^'! 

he  take  adfwtage  of  Iwwmotae,  if  n^  hee  ^  ^'  -" 
hithy  and  eftcr  in  ttjortmedtm  brought  hj  the  ane^  the 
tinnee  tbeU  bene  him  in  fcipeet  of  tlie 

fo  erety  nan's  rig^  aired  (i). 


^ 


Sect.  745. 

LSO,  ifikewicU  i^er  mek feqffmaU  made  wUk  warranHe,  or  a 
rdtOMt  made  by  him  wUh  warratUyf  be  attaini  of  felony^  or  cmtlawed 
offehmff  mek  cotuUeraU  wanwUk  Jiall  not  bar  nor  grieve  tie  isme  tn 
the  time f for  tki$,  that  by  the  attainder  offelomf,  the  blood  is  comfted 
betweene  them,  Sfc. 

^Mt  73S*  700*  ''/lit  a  rdeau  made  by  him  with  vdorrantieJ'  Note  a  wanrantae 

^^  grounded  upon  a  release.    Hereof  yoa  shall  reade  before^ 
in  this  Chapter. 


8  £.«.  Voaclier,      **  Be  attaint  offdonyy  or  oatUxwed^  8fc!'    Note,  according  to 
fpLiMi  ^  Littleton  here,  there  be  tiro  manner  of  attainders :  die  one  is 

(inowd.a97*  ••;  nf^  appearance,  and  that  in  three  mannen ;  by  confession,  bj 

battel!,  or  by  Tcrdict :  the  other  upon  proces  to  bee  outlawed^ 
(h  Hap.  109.  which  is  an  attainder  in  law.  Bat(as  hath  beene  said)  there  is 
lat.  19.  a.  b.)     a  great  diversitie,  as  to  the  forfeiture  of  land,  betweene  an 

attainder  of  fdony  by  outlawry  upon  an  appeale,  and  upon.an 
inditement:  for  in  die  case  of  an  appeale  the  defendant  shaD 
forfeit  no  lands,  but  sudi  as  he  had  at  the  time  of  the  oudawrie 
pronounced;  but  in  case  of  inditement,  such  as  hee  had  at  the 
dme  of  the  felony  committed.  And  the  reason  of  this  diversitie  is 
evident;  for  that  in  the  case  of  appeale  diere  is  no  time  allea^[ed 
in  the  writ  when  die  felony  was  done,  and  therefore  of  necessitie 
*  it  must  relate  in  that  case  only  to  die  judgement  of  the  out- 
lawry: but  in  the  case  of  incutement  diere  is  a  certain  time 
allei4^,  and  therefore  in  that  case  it  shall  relate  to  the  time 
alleaged  in  the  inditement  when  the  felony  was  committed.  But 
in  the  case  of  the  inditement  there  is  also  a  diversitie  to  be 
4  S3  K*3«  observed :  [o]  for,  as  hath  beene  said,  it  shall  relate  to  the  time 
^orfehura,  ^0.  alleaged  in  die  inditement  for  avoyding  of  estates,  charges,  and 
98  £.3. 81.        incumbrances!  made  by  the  felon  after  the  felony  committed; 


fe 


8  ^4*  S6*         but  for  the  meane  profits  of  the  land  it  shall  relate  only  to  the 

P?.GoBk  486.  b.  j^<ls^°^®°^'  aswell  m  this  case  of  outlawrie  as  in  other  cases. 

'  '  And  where  Littleton  saith  (attaint  ofjdony)  if  a  man  be  con- 

rvl  8  £.  a  victed  of  felony  by  verdict,  and  delivered  to  the  ordinary  to 

Vouclierp  a37.  make  pur^^on',  [p]  hee  cannot  be  vouched,  for  that  the  dme  of 

Vid.  38  E.  3.'  hispui^ation  (if  any  should  be)  is  uncertaine,  and  the  demandant 

39.  b.  Simile.  cannot 

(1)  But  dearly^  jf^he  toarranty  were  never  executed^  as  iu  the  case  qf^ne 
Bur  render  vnth  toarranty  and  assets,  there  shall  be  a  remitter.  Lord  Halc^s  MSS. 

—[Note  344] 


X.3.  C;  13. Sect 745;    Of  Warraiitie.  "    [S90.b:39i.a; 

cannot  be  delayed  upon  such  an  uneertaintie ;  but  the  tenant  is 
not  without  remedie,  for  hee  may  have  his  toarraritia  carta. 

**  Attaint  J'    Of  this  word  hath  beene  spoken  in  the  second 
Booke  in  the  Chapter  of  Villenage. 

Upon  severall  attainders  of  fdonies  there  lye  three  severall 
writs  of  escheate,  viz.  [*]  first,  when  he  hath  judgement  to  be  [•]  Dame  Hale's 
hanged:  secondly,  when  he  is  outlawed:   thirdly,  when  he  case  in  PI.  Com. 
abjureth  the  realme.  foLaSa. 

[^]  The  defendant  in  an  appeale  of  death  did  wage  battel],  and  [a]  8  £.3. 
was  slaine  in  the  field,  yet  judgement  was  given  that  he  should  JadgeiiieDt,aa6. 
be  hanged ;  and  the  justices  said>  that  it  is  Sitoeether  neoessarie 
that  such  a  judgement  be  given,  for  otherwise  the  lord  could  not 
have  a  writ  of  escheate.    [r]  And  in  elre  it  hath  been  seene,  (>]  15  E.  a. 
that  a  man  hath  beene  attainted  after  his  death  by  presentment,  JretitioD,  2. 
&c.  (2)    The  difierence  betweene  a  man  attainted  and  convicted 
b,  that  a  man  is  said  convict  before  hee  hath  judgement ;  as  if 
a  man  bee  convict  by  confession,  verdict,  or  recreancie.    And 
when  he  hath  his  judgement  upon  the  verdict,  confes- 

[^91*1  ^^^^*  ^'  *^  recreancie;   or  upon  the  outlawrie,  or 
J  abjuration,  then  is  he  said  to  be  attaint.    And  thus  is 

the  law  taken  at  this  day,  notwithstanding  [s]  some  H  4^^-  3«  i^i* 

diversitie  of  opinions  in  our  bookes.  3  ^*  3* 

If  a  felon  be  convicted  by  verdict,  confession,  or  recreancie,  sR  a^iWd^aa. 

he  doth  forfeit  his  goods  and  chattels,  &c.  presently,     [t]  For  ^i  h.  7. 

where  a  reason  hath  beene  yeelded  in  our  bookes,  that  the  [t]  ]>ame  Hale V 

praline  of  his  clergie  was  a  refusall  of  the  judgment  of  the  law,  case,  obi  sup. 

and  a  night  in  law,  and  for  that  cause  he  rorfeited  his  goods  and  8  H.  4.  a. 

chattels^  that  doth  not  hold;  for  if  a  man  be  convict  of  pettie  ^^iJ^*^'  ^^\' 

treason,  or  murder,  or  any  other  crime,  for  which  he  cannot  have  ^     ^'  ^^^^ 
his  clergie,  yet  by  the  verie  conviction  he  forfeited!  his  goods  and 

chattels  before  attainder.  And  [u]  Stanford  (speaking  of  a  felon  [u]  Stamif.  PI. 

convict  by  verdict)  saith,  that  he  shall  mrfeit  his  goo£  which  he  Cor.  fol.  iga. 

had  at  the  time  of  the  verdict  given,  which  is  the  conviction  in  ?^;*'  *?*•  *  *®* 

that  case;  and  by  the  statute  of  1  A.  3.  cop.  3.  no  sheriflb,  bai-  vide  7^H.^ii.' 

liffisy&c  shall  seise  the  goods  of  a  felon  before  hee  bee  convicted  iiLs.cap.s.  ' 

of  the  felony;  whereby  it  appeareth,  that  the  goods  may  be  (3  Inst.  aa&> 

seised  as  forfeit  after  conviction.    And  the  [xj  old  statute  is  [x]  Statute  de 

worthy  of  noting :  Provisum  est  in  curid  nostrd  coramjusticiariis  cataUis  felonvm 

nostrisy  quod  de  cetero  mdlus  homo  captus  pro  morte  nominis  vel  Tf^  ^^^ 

alidJUonid  pro  quA  debet  imprisonari,  disseisietur  de  terris  et  ^^^^ 
tenementis  vel  cataUis  suis  quousque  convicttujuerii.    So  as  by  a    *       * 
conviction  of  a  &lon,  his  soods  and  chattels  are  forfeited ;  but 
by  attainder,  that  is  by  iuuement  given,  his  lands  and  tenements 
are  forfeitedi  and  his  bloud  corrupted,  and  not  before. 

If 

(3)  In  Lambarde's  Justice  of  Peace,  ch.  10.  it  is  said,  that  if  a  man  be 
attainted  of  murder  or  felony,  it  is  needless  to  arraign  him  of  new  of  any 
other  felony,  because  it  is  needless  to  condemn  him  who  already  is  attainted, 
except  in  special  cases,  either  for  the  advantage  of  the  king,  or  the  commodity 
of  the  subject.  The  author  then  proceeds  to  state  several  examples  of  botn 
the  exceptions.  In  4  Rep.  fol.  57.  sir  Edward  Coke  observes,  that  thotu^h  a 
man  be  killed  in  rebellion,  he  shall  not  forfeit  his  lands  nor  goods ;  but  ir  the 
chief  justice  (sovereign  coroner  of  England,  upon  the  view  of  the  body,  make 
record  thereof,  and  return  it  into  the  king's  beiich,  he  shall  forfeit  lands  and 
goods,  as  Fineux,  chief-justice,  did,  temp.  H.  7.  —[Note  345.] 


aQLa:]  Of  WanpMitie. '    Ir-d^Cl^.  Sect. 745: 

M  SteanC  PL  [jf]If  tli6p«tf  QpMhk  AiVld|eEflaert  t^^  answer  accord'' 
OMT.ia^-iift-     ingCvlaw.orMyiioChiiigyhaehBUnelbeadjadgedtobefa^^ 

but  fiir  his  oontempt,  to  peine  fort  et  dure,  miich. worketh  no 
Attabder  tot  the  m»yy  nor  forfeiture  of  his  lands,  orcomq^n 
of  bloud.  But  in  case  of  hlgh-treasoOy  if  the  partie  reitise  to 
answer  according  to  law,  or  say  nothing,  hee  shall  bare  such 
^3  E*p.  la  b.)  jvdgttnent  by  attamderi  as  if  he  had  beene  convicted  by  terdict 

or  confession  (i)» 

[•IGluviLSk       •^Fehnyr    [•]  Ex  ti  termmi  t^icai  quoXibet  ea^^ 
ifJl^  ^  wemJMeo  mtimo  perpetratum^  in  whidi  sense  murder  is  said  to 

Wi/cMs?^  be  want  per  jHemam^  and  k  so  appropriated  by  law,  BBfiloniei 
[«]  3  £.  4. 14.  cannot  be  eftpressed  by  any  other  wS>rd.  [aj  And  in  antieBt 
18  E.  4.  to.  times  this  wora  (fehmd)  was  of  so  larj^ean  extent  as  it  hiduded 
43  Aii.49.  hMi-treason;  and  therefore  in  our  antientbookes,  by  the  pardon 
StuiSi  n  Cor  ^^^  fdontes,  high-treason,  or  counterfeitimr  of  the  great  seide, 
imTe.  andofdiekiiig'scoine,&c.  was  pardoned.  [6]  But  afterwards  it 

8  h!  4.  s.  was  resolted,  that  hi  the  king^  pafdon  or  diarter,  tiiis  word 

[fr]  sa  Am.  40.  (J^hme)  should  oidy  extend  to  common  felonies,  and  that  higfa- 
(3  Inst.  47.  treason  shoidd  not  be  comprehended  under  the  same,  and  thm- 
4s!44.)^'  ^''    ^"^  ought  to  be  specially  named.  And  yet  that  a  pardotn  of  aO 

felonies  shorid  extend  to  petite  treason;  wherefore  bf  dielawat 

this  day  under  the  word  (felony)  in  commissions,  &c.  is  included 

petite  treasotti  murder,  homicide,  burning  of  houses,  buiglanrie, 

robberie,  rape,  &&  chance*medl;|^,  Me  aefindendo^  and  petite 

(c)SkHHl  Pimr.  laromy.    [^ j  For  such  of  these  crimes  for  which  anr  shaH  have 

40-  ^   VL^^  ^^  judgement,  to  be  hanged  by  the  necke  till  he  oe  dead,  he 

^xl^LCMQau     *^m11  forfeit  dl  his  lands  in  fee  Mmple,  and  his  goods  1^ 

%^  fer  felomr  by  dianceHEnedly,  or  se  dejendendo^  or  petite  larceny, 

he  sluAferfeklns  goods  and  diattds,  and  no  lah<»  of  any  estate 
(5  Rep.  ISO.  offreehold  or  inheritance.  And  all  felonies  punishable  accord- 
^Ba|^Oi(.)  mg  toAo  courseof  the  common  law,  are  either  by  ^e  common 
(VidsAnt.74.  l8w,orbystat«ite.  Thereisalsoaftdonypunidiatimlr^tbedvHl 
^  fM»^r*'  hkWybecanse  it  is  done  upon  the  h^  sea,  as  pyrad^  nMierie, 
3tt.  ToLs^  or  murder,  whereof  the  common  law  did  take  no  notice^  becanae 
lOL  Sdiu85.  it  couM  not  be  tried  br  twdve  men.  If  this  pyracte  be  tried 
coMii.)  before  the  lofdadmiraliindiecourt  of  the  admtraltie,accordatt 

tp  t)ie  cfliH  lasf ,  and  the  delinquent  there  attainted,  yetr  diafl  it 
worke  no  corraption  of  blond,  nor  forfeiture  of  his  lands ;  other- 
wise it  is  if  he  be  attainted  before  commissioDen  byfofceof  Ifae 
[OftSILS.       statute  of  [1/1  ffS  ff.  8.   By  the  expresse  purview  or  that  statute, 
cap.  15.  about  the  end  of  the  reigne  of  queene  ElmAethf  certaine  E^glbh 

(3  Inst.  1  IS.)     pyrats,  that  had  rdbbedon  the  sea  merdumts  of  Fenicef  m  smitfe 

with  die  queen,  being  not  know  en,  dbtained  a  conmationpardoil, 

irhereby  amongst  <rther  drings,  the  kinff  pardoned  mem' A 

ft]  Hill,  s  Jac.    felonies.    It  was  [ej  resolved  by  all  the  ]u4ges  of  England  upon 

***B"**  tAiiuisi uuuu iRrar nu v UNJURrii^  uRn  cirai uni  nu^|HUUiiu uib  VjtVCtKZ 

fox  sedng  it  was  no  felonie  whereof  the  common  law  toohe  eonn- 
Vide  Mich.  7  k  sance,  and  the  statute  of  28  H.  8,  did  not  alter  the  oflfience^  but 
3£lis.  Dierpa4t.  ordaine  a  triall  and  inflict  punishment,  therefore  it  ought  to*  be 
i4£ns.  Dier,  pardoned  specially,  or  by  words  which  tant  amount,  and  not  bjr 
9^j^  .  Uie  general!  name  offelonv;  and  according  toihisresolutioa  the 
^4     p*48*/       delinquents  were  attainted  and  executed. 


rf^h 


.  (1)  On  HbA  peine forie  et  dtare^  see  Mr.  Justice  Bladntene's  Commentaries, 
▼ol.  4.  c.  95. 


L.2X.  13. Sect.  745.    Of  Warranties  [391.rf. 

FyrtAa  commoth  of  the  woid  m^^^,  whid  gignifieth  a  roindr 
at  flea.  Attainder  of  haresie  or  frwmmdte  workcth  no  comi|»- 
tion  of  bloud,  nor  heresie,  forfeiture  of  lands ;  but  in  case  of 
pramunire^  forfeiture  of  lands  in  fee  simple^  but  not  of  lands  m  .      . 

taiie>  as  formerly  hath  been  satd  (s).    T/l  By  some  siatatea  k  U}  S^^tote  de 

•f  ^  f      %,*f  *     ^  Magna  moneta, 

tempore  E.  i.    35  S.  1.  de  Carible.    ao  K.  3.  otp.  4.    (Boot.  &  Stad.  115  } 


(2)  The  offence  of  i>R£M(7^IA£,  is  called  from  the  words  of  the  writ  pre- 
paratory to  its  prosecution.  It  is  described,  by  Mr.  justice  Blackstone,  book  4* 
c.  8.  to  be, ''  introducing  a  forei^  power  into  the  land,  and  creating  imperium 
'<  in  imperio,  by  paving  that  obedience  to  papal  process,  which  constitutionally 
'^  belonged  to  the  king  alone."  To  explain  fufly  this  offence,  and  the  laws  of 
recusancy  mentioned  in  this  place,  by  lord  Coke,  it  is  necessary,  I.  to  state  the 
laws,  which  were  passed  before  the  Refbrmation,  to  restrain  what,  in  the  law  of 
England,  was  termed,  papal  provision,  or  the  pope's  presenting  to  EngBflh 
benefices,— aod  papal  process,  or  the  pope*s  interfering  in  the  ph>cess  of  the 
ecclesiastical  courts  of  Eneland.  This  wul  lead,  II.  to  a  statement  of  the  Iaws» 
which,  since  the  division  of  the  churches  at  the  Reformation,  have  been  passed 
against  those»  who,  from  their  remaining  in  communion  with  the  see  of  Kome^ 
have  received,  in  the  laws  of  England,  uie  appellation  of  papists,  andpersons 
professing  the  popish  religion.  UL  After  this,  will  be  shown  the  effiect  and 
operation  of  the  laws,  which  have  been  passed,  in  the  present  reign,  to  relieve 
persons  of  that  description.  IV.  Some  general  observations  wUi  then  be 
offered,  to  point  out  the  particular  laws,  to  which  his  miuesty's  Ei^lish  subv 
|ects  in  communion  with  the  see  of  Rome  are  still  exposea,  but  whidi  do  not» 
m  any  respect,  affect  English  protestant  dissenters ;  and  some  remarks  on  the 
operation  of  the  toleration  act,  and  the  act  for  quieting  corporations,  so  far 
as  they  affect  Roman  catholics,— on  the  right  or  obligation  of^^oman  catholica 
to  serve  in  the  militia,  and  to  serve  on  Juries,  and  on  their  right  to  be  admitted 
to  frctoriea,  and  to  hold  offices  exerciseable  abroad. 

I.  WITH  RESPECT  TO  PAPAL  PnOVtSlONS  AND  PAPAL  PROCESS*— The 

35  Edw.  1.  Stat,  de  asportdtis  religiosorum^  h  said  to  be  the  foundation  of 

all  the  subsequent  statutes  of  pnemunire.    It  recites,  that,  the  abbots, 

priori  and  governors,  had,  at  their  own  pleasure,  set  diverse  napositiens 

upon  the  monasteries  and  houses  in  their  subjectioB ;  to  fenocd^  whidi,  h 

waa  enacted,  that,  in  fiitura,  religious  persons  shovld  send  noChing  to  Aeir 

aaperion  beyond  the  flea ;  and  Aat  no  impoflitionfl  whatsoever  duMild  be 

tueed  by  pnovs  aliens.    By  the  %s  Bdw.  3.  stai.  6.  27  Edw.  3*  itat*  1,  e.  i> 

and  3S  Bow.  3^  stat.  a.  c.  1,  9,  3,  4.  it  was  enacted,  that  the  eoiut   of 

Boom  ihdidd  present  or  eoNate  to  no  bishopric  er  living  in  England ;  and 

that^  If  any  one  distarbed  anjr  patron  tai  the  presentation  to  aliving,  by  virtue 

of  piyal.  pf ovisiei^  eueh  previsor  should  pay  fine  and  ransom^  to  tke  King,  at 

liiiwill#  and  be  imprisoned  till  he  renounced  sudi  provision.    The  same 

punishment  was  inflicted  on  such  as  should  cite  the  king  or  any  of  his  aub* 

|ecas  to  answer  in  the  court  of  Romew    By  the  3  Ridutrd  s«  ch.  3.  and 

7  Richard  t.  ch.  la.  it  was  enacted,  diat  no  alien  should  be  capable  of  lettioff 

hia  benefice  to  ftrai;  and  that  no  siUen  should  be  capable  of  being  presented 

to  any  eodesiastieal  prefisnnent,  under  the  penalty  oc  the  statute  «  provisoa« 

By  the  stat.  la  Riduud  a.  c.  15*  all  liegemen  of  tlie  king,  accepting  or  a  Jiviof^ 

by  any  forogn  prMriition,  were  put  out  of  the  king's  protection^  and  the  benip 

ficemade  -void.    Td  which,  m  13  Rtdwrd  a.  stat.  a.  c.  a.  adds  banislunenft 

and forfioiCnce  of  lands  and  ipoOdi;  an4by  c  3.  of  thevnnesMale,  it  wan 

enacted,  that  aiiy  pemonbriafiog  over  any  citation  or  eaconnranjcatiM  fiMs 

beyand  se%  on  aooonnt  of  the  eKecufeion  of  the  fijregoiny  fliatnini  ofprawseia» 

should  fan  imprisoned,  forfeit  hk  goods  and.  land&  andmovaavar  aufler  pain  of 
^^  ^  'life 
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u  midf  turJbrftUmre  de  corpi  H  de  aooire^  or  suhJbH^aetmra 
cmumm  qum  im  pataMe  uUtobimei,  or  to  be  at  tbe  king's  wiD, 

body. 

Hie  and  member.  In  the  writ  for  the  execution  of  these  statutes,  the  words 
prawmmire  Jadoif  being  used,  to  command  a  citation  of  the  party,  hare 
denominated,  in  common  speech,  not  onlj  the  writ,  but  the  oil^ce  itMlf  of 
maintaining  the  papal  power,  by  the  name  of  praemunire.  The  16  Richard  3. 
c.  5.  which  is  the  statute  generally  referred  to  by  all  subseouent  statutes,  is 
usimny  called  the  statute  of  pmnunire.  It  enacts,  that  wooerer  procures 
at  Rome,  or  elsewhere,  any  translations,  processes,  excommunications,  bulls, 
instruments,  or  other  things,  which  toudi  the  king,  against  him,  his  crown, 
and  realm,  and  all  persons  aiding  and  assisting  therein,  shall  be  put  out  of  the 
kinff*s  protection ;  their  lands  and  goods  forfeited  to  the  king's  use ;  and  they 
jduul  be  attached  by  dieir  bodies,  to  answer  to  the  king  and  his  council,  or 
process  of /vvmaoitfe  facias  shall  be  made  out  against  them,  as  in  other  cases 
of  profisoiB.  By  the  s  Henry  4*  c.  3.  all  persons,  who  accept  any  proTiaon 
from  the  pone,  to  be  exempt  from  canonical  obedience  to  their  proper  ordi- 
nary, were  also  subjected  to  the  poialties  of  praemunire.  This  is  said  to  be 
the  last  antient  statute  concerning  this  ofience,  till  the  separation  of  the  church 
of  En^and  from  the  church  of  Rome,  in  the  reign  of  Heniy  8.  The  peoalties 
of  praemunire  hare  been  since  applied  to  other  offences,  some  of  which  bear 
more,  some  less,  and  some  no  relation  to  this  original  offence.  Its  punishment 
is  to  be  ffathered  from  the  forgoing  statates,  and  is  thus  shortly  summed  up 
by  sir  Edward  Coke,  **  That,  from  the  coniiction,  the  defendant  shall  be  out 
**  of  the  king's  protection,  and  his  lands  and  tenements,  goods  and  chattels, 
**  forfeited  to  the  kinff ;  and  that  his  body  shall  remain  in  prison  at  the  king's 
^  pleasure,  ant  isg.  b.  or,  as  other  authorities  have  it,  during  his  life.**  Such 
is  the  offence  of  praemunire,  and  such  its  punishment  by  the  law  of  England. 
Whenever  it  is  said,  that  a  person,  by  any  act,  incurs  the  penalties  of  a 
praemunire,  it  is  meant  to  express,  that  he  thereby  incurs  the  penalties,  which, 
by  the  different  statutes  we  have  mentioned,  are  inflicted  for  the  offences 
therein  described.  This  account  of  the  offence  of  praemunire,  and  its  punish- 
ment, is  taken,  or  rather  copied,  from  sir  William  Bhckstone's  4th  Commen- 
taiy,  chap.  8. 

» 

n.  WITH  RESFSCT  TO  THELAWS,  WmCH,SINCE  THE  SEPARATION  OP  THE 
CHURCH  OF  ENGLAND  FROM  THE  CHURCH  OF  ROME,  AT  THE  TIME  OF  THE 
REFORMATION,  SAVE  BEEN  PASSED  AGAINST  THOSE,  WHO  REMAINED  IN  COM-: 
MUNION  WITH  THE  SEE  OF  IKOtfB,— the  laws  against  them  may  be  reduced 
under  five  heads:— 11.  ist  The  first,  are  Moie,  nhkh  subject  them  topematkg 
amd  pumshmentsjbr  exercising  their  reHgious  marsMp ; — under  which  head,  may 
be  ranked,  the  laws  respecting  their  places  of  education,  and  the  ministefs  of 
their  church.  By  these  laws,  if  any  English  priest  of  the  church  of  Rome, 
bom  in  the  dominions  of  the  crown  of  England,  came  to  England  from  beyond 
the  seas,  or  tarried  in  England  three  days,  without  conformmg  to  the  diurch, 
he  was  guilty  of  high  treason ;  and  those  incurred  the  guilt  of  high  treason, 
who  were  reconciled  to  the  see  of  Rome,  or  procured  oUiers  to  be  recondled 
to  it.  By  these  laws  also,  papists  were  totally  disabled  from  giving  their  diO- 
dren  any  education  in  their  own  religion :  if  they  educated  their  diildren,  at 
home,  for  maintaining  the  school-niaster,  if  he  did  not  repur  to  church,  or 
was  not  allowed  by  the  bishop  of  the  diocese,  they  were  liable  to  forfeit 
iota  month,  and  the  school-master  was  liable  to  forfeit  forty  diillings  a  day  ; 
if  they  ient  their  children  for  education  to  any  school  of  their  persuasion  abroad, 
they  were  liable  to  forfeit  100/.  and  the  children  so  sent  were  disabled  from 


inheriting,  purchasing  or  enjoying  any  lands,  profits,  goods,  debts,  datiea, 
legacies,  or  sums  of  money.--^ymg  mass  was  punishable  by  a  forfeiture  of 
too  marks :  hearing  it,by  a  forfeiture  of  loa  See  1  Eliz.  ch.  s.  83  Eliz.  ch.  1 . 

27£lis. 
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bodT»  landsy  and  goods,  and  the  like,  these  are  not  extended  to 
die  loflse  of  life  or  member,  but  to  imprisonment,  lands  and 

goods. 

■  ■■■■■  I     ■!       I  Hi ■  »i         ■ ■■       ■   ■  ■  I  I         !■  ■  ■■        ■ 

27  Eliz.  ch.  s.  ,  39  EUz.  ch.  6.  35  Eliz*  ch.  2.  s  Jac.  i.  cfa.  4.  3  Jac.  1. 
<^*4»5«  7Jac.  i.ch.6.  3Car.  i.ch.s.  35  Car.  2.  ch.  3.  7  &  8  W.  3.  ch.  37. 
I  Geo.  1.  ch.  13. — ^IL  3d.  Under  the  second  head  were  those  laws  whidi 
punished  the  English  communicants  with  the  church  of  Rome  for  not  con- 
Jarming  to  the  ettgUuhed  ckurdt*  These  are  generally  called  the  statutes  of 
recusancy.  It  should  be  observed,  that,  absence  from  church,  alone,  and 
unaccompafnied  by  any  other  act,  constitutes  recusancy,  in  the  true  sense  of 
that  word.  Till  the  statute  of  the  35  Eliz.  chap.  3.  all  nonconformists  were 
considered  as  recusants,  and  were  all  equally  subject  to  the  penalties  of  recu- 
aan^ :  that  statute  was  the  first  penal  statute  made  against  popish  recusants, 
by  that  name,  and  as  distinguished  from  other  recusants,  rrom  that  statute 
arose  the  distinction  between  protestant  and  popish  recusants ;  the  former  were 
subject  to  such  statutes  of  recusancy,  as  preceded  that  of  die  35th  of  queen 
Elizabeth,  and  to  some  statutes  against  recusancy,  made  subsequently  to  that 
lime ;  but  they  were  relieved  from  them  all  by  the  act  of  toleration,  in  the 
1st  year  of  king  William's  reign.  From  the  35th  Eliz.  c.  a.  arose  also  the  dis- 
tinction between  pimists  aiid  persons  prdbssing  the  popish  religion,  and  popish 
i)ecusants,atid  popisa  recusaafei  convict  Notwithstanding  the  freouent  men- 
tion in  the  stfitutes,  of  papists  and  persons  professing  we  popish  religion, 
neither,  the  statutes  themselves,  nor  Uie  cases  adjudged  upon  them,  present  a 
clear  notion  of  the  acts  or  circumstances  that,  in  the  eye  of  the  law,  consti- 
tuted a  paipistj  or  a  penon  pr^fistsing  the  popith  reH&on.  When  a  person  of 
that.descnption  absented  hixnself  from  church,  he  fified  the  legal  description 
of  a  popish  recuiant  ••  When  he  was  convieted  in  a  court  of  law  of  absenting 
himself  from  church,  he  was  termed  in  the  law  a  popish  recusant  convict:  to 
this  must  be  added  Uie  constructive  recusancy  hereinafter  mentioned  to  be  in- 
curred by  a  refusal  to  take  the  oath  of  supremaor.— With  respect  to  the 
statutes  against  recusancy ;  by  these  statutes,  popisn  recusants  convict  were 
punishable  by  the  censures  of  the  church,  and  oy  a  fine  of  3oiL  for  every 
month  during  which  they  absented  themselves  from  church ;  they  were  dis- 
abled from  holding  offices  or  employments ;  from  keeping  arms  in  their  houses ; 
from  maintaining  actions  or  suits  at  law  or  in  equity ;  from  being  executors  or 
guafdians ;  from  presentmg  to  advowsons ;  from  practising  in  the  law  or  physic; 
and  from  holding  offices,  civil  or  military :  they  were  simject  to  the  penalties 
attending  excommunication,  were  not  permitted  to  travel  five  miles  from  home, 
unless  by  license,  upon  pain  of  forfei^g  all  their  eoods;  and  might  not  come 
to  court  under  pain  of  \ooL  A  married  woman,  wnen  convicted  of  recusancy, 
was  liable  to  forfeit  two  thirds  of  her  dower  or  lointure.  She  could  not  be 
executrix  or  administratrix  to  her  husband,  nor  nave  any  part  of  his  goods ; 
and,  durinff  her  marriage,  she  might  be  kept  in  prison,  unless  her  husband 
redeemed  her  at  the  rate  of  10/.  a  month,  or  die  third  part  of  his  lands ;  popish 
recusants  convict  were,  within  three  months  after  conviction,  either  to  submit 
and  renounce  their  religious  opinions,  or,  if  required,  by  four  iustices,  to  abjure 
the  realm :  and  if  they  did  not  depart,  or  if  they  returned  without  license,  wey 
were  guilty  of  felony,  and  were  to  suffer  death  as  felons.— (See  the  statutes  re- 
ferred to  under  the  fermer  head.)-^!!.  3.  As  to  the  penalties  or  disabHiUes  attend" 
ing  the  refusal  tf  Roman  catholics  to  take  the  oath  ofsupremacj/y  the  declaration 
agiainsttransubstantiation^  and  the  declaration  against  popery :  It  must  be  pre- 
mised, that,  Roman  catholics  make  no  objection  to  take  the  oath  of  aUe- 
giance,  1  G.  1.  st.  2.  c.  13.  or  the  oath  of  abiuration^S  Geo,  3, 0.52- — Withrespect 
to  the  oath  of  supremacy  y^hy  the  1st  Elizabeth,  ch.  i.  the  persons  therein 
mentioned  were  n^ide  compellable  to  take  the  oath  of  supremacy  contained  in 
that  act :  by  the  3d  of  kin^  James  the  1st.  ch.  4.  another  oath  was  prescribed 
to  be  taken,  commonly  called  the  oath  of  allegiance  and  obedience :  thes^ 
Vol.  XL  /     3C     *  oaths 
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[g]  W.  9.  cap.    goodi.    [g]  But  if  en  met  of  ptrliament  saith,  EeiijudgemaU  de 

34.   Rot  Pari.  ^  ^  member^  or  subeat  judicmm  vita  vA  numbrorumy  m  that 

95  E.  I.  y  ^ 

I  E.  a.  de  fraoff.  prisooam.       14  E.  3.  cap.  10.    Staimf.  PI.  Coron.  30,  31.      3  E.  3. 

Coron.  153.    Brooke,  tit.  Coron.  903.    9  E.  4.  a6.    (t  1  Rep.  2.    33  H.  8.    35  H.  8. 

38  U.  0.  V  18  EHx.     35  Ed.  3.)     (11  Rep.  391.    4  Inst.  i$3.)    4  Mod.  138. 

(Show.  353.) 


oaths  were  abrogated  by  the  ist  of  king  William  and  queen  Mary,  seas.  i.  oh.  8. 
and  a  new  oath  of  allegiance  and  a  new  oath  of  suprenuu^  were  introduced, 
and  required  to  be  taken  in  their  stead :  the  statute  made  m.the  ad  session  of 
the  ist  year  of  king  George  the  ist.  ch.  13.  contains  an  oath  of  supremacy, 
in  the  same  words  as  the  oath  of  supremacy  required  to  be  taken  by  the  lat  of 
king  William  and  queen  Mary.  By  that  oath,  persons  are  made  to  swear,  dial 
<<  no  foreign  prince,  person,  prelate,  state  or  potentate,  hath,  or  ongbt  to 
**  have,  any  lurisdiction,  power,  supremacy,  pre-eminence  or  authority,  ecdc" 
**  siastical  or  spiritual,  within  the  realm."  It  was  required  to  be  taken  by  the 
persons  therein  named ;  it  might  be  tendered  to  any  person,  by  any  two  justices 
of  the  peace ;  and  persons  r^usinff  the  oath  so  tenclered  were  adjudged  to  be 
popish  recusants  conyict,  and  to  forfeit  and  to  be  proceeded  against  aa  sudi. 
This  was  the  constructive  recusancy  referred  to  above.  It  was  not  the  ofienee 
itself  of  recusancy,  which,  as  we  have  already  observed,  consisted  merelj  kk 
the  party's  absenung  himself  from  church :  it  was  the  offence  of  not.  taka^  tfie 
oaths  of  supremacy,  and  the  other  oaths  prescribed  by  the  act  of  1  Geo^  1. 
the  reftisal  of  which,  was,  by  that  statute,  placed  on  the  same  ^Mytiag  as  a 
legal  conviction  on  the  statutes  of  recusancy,  and  subjected  the  pAi^  refusing 
to  the  penalties  of  those  statutes.  This  was  the  most  severe  of  aJi  the  laws 
against  papists.  The  punishment  of  recusancy  was  penal  fai  the  extreme ;  and 
the  persons  objecting  to  the  oath  in  (|uestion,  might  be  subjected  to  aS  die 
penalties  of  recusancy,  merely  by  their  refusing  the  oath,  when  tendered  to 
them.  It  added  to  the  penal  nature  of  these  lavm,  that  the  oath  in  question 
might  be  tendered,  at  the  mere  will  of  two  justices  of  peace,  without  any  pre- 
vious information  or  complaint  before  a  magistrate,  or  any  other  person.  Thus, 
by  refusing  to  take  the  oath  of  supremacy,  when  tendered  to  them,  they 
became  liable  to  all  the  penalties  of  recusancy ;  and  Uie  same  refusal,  hy  7  & 
8  Wm.  3.  ch.  94.  and  1  ueo.  1.  st.  3.  ch.  13.  restrained  them  from  practiaiBg>  the 
law  as  advocates,  barristers,  solicitors,  attomies,  notaries,  or  proctors,  and 
fVom  voting  at  elections. — II.  4.  JVUh  respect  to  receiving  the  sacramerU  ofawr 
Lord's  Supper :  By  the  13  Charles  a.  (commonly  called  the  corporation  act), 
no  person  can  be  legally  elected  to  any^  office,  relating  to  the  govemmeBt  of 
any  city  or  corporation,  unless,  within  a  twelvemonth  before,  he  has  received 
the  sacrament  of  the  Lord's  Supper,  according  to  the  rites  o£  the  church  of 
Enehmd ;  and  he  is  also  enjoined  to  take  the  oaths  of  allegiance  and  supremacy, 
at  die  same  time  that  he  takes  the  oath  of  office,  or,  in  default  of  eid»er  of 
these  requisites,  such  election  shall  be  void. — ^11.  5,  As  to  the  declaration  against 
transubstantiaiion  :  By  the  25  Car.  3.  ch.  3.  (commonly  <^led  the  teat  a^}, 
all  officers,  civil  and  military,  are  directed  to  take  the  oath,  and  make  the 
declaration  against  transubstantiation,  in  thq  court  of  King's  Bench  or  Chan- 
cery, the  next  term,  or  at  the  next  quarter  sesdons,  or  (by  subsequent 
statutes),  within  six  months  after  their  admission,  and  also,  within  the  same 
time,  to  receive  the  sacrament  of  the  Lord's  Supper,  according  to  the  usage 
of  the  church  of  England,  in  some  public  church,  immediat^y  ttfter  divine' 
service  and  sermon ;  and  to  deliver  into  court,  a  certificate  theieof,  signed  by 
the  minister  and  churchwarden  1  and  also  to  prove  the  same,  by  two  credible. 
witnesses,  upon  forfeiture  of  500/.  and  disability  to  hold  the  offiee-^II.  6.  WHk 
respect  to  the  declaration  a^inst  popery:  The  act  passed  in  the  30th  year  of 
Car.  8,  St.  a.  ch.  1.  contains  the  decuration,  and  prescribes  it  to  be  mad^ 
by  members  of  either  house  Qf  parliament,  before  they  take  their  seats.    Br 
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felonie. 

There 


ity  they  declare  their  disbelief  of  the  doctrine  of  transubstantiation,  and  their 
belief  that  the  invocation  of  saints,  and  the  sacrifice  of  the  mass,  are  idola-^ 
trous. — II.  7.  With  respect  to  the  laxoi  affecting  their  landed  property :  How 
this  was  affected  by  tiie  law  against  recusancy  has  been  already  mentioned.  * 
By  the  11  &  12  W.  3.  ch.  4.  it  was  enacted,  that  a  person  educated  in  the 
popish  religion,  or  professing  the  same,  who  did  not,  m  six  months  after  the 
i^e  of  eighteen,  take  the  oaths  of  allegiance  and  supremacy,  and  subscribe 
the  declaration  of  the  30th  Cha.  a,  should,  in  respect  of  himself  only,  and  not 
of  his  heirs  or  |)osterity,  be  disabled  to  inherit,  or  take  lands  by  descent,  devise, 
or  limitation,  m  possession,  reversion,  or  remainder :  and  that  during  his  life, 
till  he  took  the  oaths,  and  subscribed  the  declaration  against  popery,  his  next 
of  kin,  who  was  a  proteistant,  should  enjoy  the  lands,  without  accounting  for 
the  profits ;  and  should  be  incapable  of  purchasing ;  and  that  all  estates,  terms,- 
interests,  or  profits  out  of  lands,  made,  done,  or  suffered  to  his  use,  or  in 
trust  for  hira^  should  be  void.  By  3  Jac.  1.  ch.  5.  1  W.  &  M.  c.  36. 12  Ann. 
sL  3.  c*  14.  and  11  Geo.  a.  c.  17.  papists,  or  persons  professing  the  popish 
religion,  were  disabled  from  presenting  to  advowsons,  and  other  ecclesiastical 
benefices,  and  to  hospitals  and  other  chadtabl^  establishments.  By  annual 
acts  of  the  legislature,  papists,  being  of  the  age  of  18  years,  and  not  having 
taken  the  oaths  of  allegiance  and  supremacy,  were  subjected  to  the  burthen 
of  the  double. land-tax.  By  a  statute  made  in  the  second  session  of  the  first 
jear  of  Geo.  Ist.  ch.  55.  they  were  required  to  register  their  names  and 
estates  in  the  manner,  and  under  the  penalties,  therein  mentioned ;  and  by  the 
3d  Geo.  I.e.  18.  continued  by  several  subsequent  statutes^  an  obligation  of 
enrolling  their  deeds  and  wills  was  imposed  on  them.  Such  were  the  prin- 
cipal penal  laws  against  Roman  catholics,  tmmensus  aliarum  super  alias  acerva* 
tarum  legum  cumulus  (Liv.  3.  34.)  at  the  time  of  the  accession  of  the  hous^ 
of  Brunswick. 

nL  WITH  RESPECT  TO  THE  LAWS  WHICH  WERE  PASSED  IN  HIS  LATE 
3lAJESTrS  REIGN  FOR  THE  RELIEF  OF  ROMAN  C-lTflOUCS.— III.  1.  The  only 
act  of  any  importance,  which,  till  the  reign  of  his  late  majesty,  was  passeq 
for  their  relief,,  (and  that  operated  but  in  an  indirect  manner  for  their  benefit,) 
waft  the  aU  of  the  24  Geo*  1.  c.  18,  On  the  construction  of  the  1 1  &  12  Wm.  3. 
ch..4.  it  bod  been  held,  that  as  it  expresdy  confined  the  disability  of  papists 
to  take  by  descent  to  themselves  only,  and  preserved  their  heirs  and  posterity 
from  its  operation,  it  was  not  to  be  construed  as  preventing  the  vesting  of  the 
freehold  and  inheritance  in  them,  in  cases  of  descent,  or  transmitting  them  to 
their  posterity :  bi|t  that  the  disability  respected  only  the  pernancy  of  the 
profits,  or  beneficial  property  of  the  lands,  of  which  it  deprived  them  during 
their  nonrConfi;)rmity.  Whether  that  part  of  the  statute,  which  relates  to  their 
ta[k]ng  bv  purchase  should  receive  the  same  construction,  wtis  a  frequent  sub- 
ject of  discusMon,  the  statute  being,  in  that  branch  of  it,  without  any  limita- 
tion. To  remedy  this,  the  act  we  are  speaking  of  was  passed  ;  it  enacts,  that  no 
sale  for  a  foil  and  valuable  consideration,  by  the  owner  or  reputed  owner  of 
any  landg,  or  of  any  interest  therein,  theretofore  made,  or  thereafter  to  be 
made,  to  a  protestant  purchaser,  shdl  be  impeached,  bv  reason  of  any  disability 
of  such  papist,  or  of  any  person  under  whom  he  claims,  in  consecjuence  of 
the  11  &  13  W.  3.  unless  tne  person  taking  advantage  of  such  disability  shall 
have  recovered  before  the  sale,  or  given  notice  of  his  claim  to  the  purchaser; 
or  before  the  contract  for  sale,  shall  have  entered  his  claim  at  the  quarter 
aessionsi  and  bondjide  pursued  his  remedy.    The  act  then  recites  the  clauses 

3  c  3  '  of 
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of  the  11  &  la  W.  3.  diaabliog  poNilalniiB  porchaaiiig;  aod  aHawaiik 
fkf  tbefe  daiifea  ihaD  not  be  tnerebj  altered  or  repealed,  bol  ihall 
In  fiill  force.    Thia  proviso  k  ooodied  in  todi  general  wotda,  diac  It  created 
a  doubt  ui  lonie,  wnetber  it  did  no!  nearly  mntrate  the  wboie  eScct  af 
the  act.    To  this  it  waa  answered,  that,  notwithstanding  the  pioviao,  the 
enacting  part  of  the  statute  waa  in  full  force  for  the  bendt  of  a  protfslt 
purchaser;  and  that  the  proriso  operated  only  to  deckne,  Aat  papssta  tibea- 
sdTCs  should  not  doive  any  benefit  from  the  act,  m  any  pnrrhasci  tfaty  ahooU 
attempt  to  make,  under  the  forejioing  clauses.  This  was  considered  the  belter 
opinion,  and  on  die  authority  of  itmanypurdiaaesof  consideiable  conaequenoe 
were  made.   See  also  6  Geo.  a.  di.  5.  Thus  die  lawa  aganist  Roman  rafholict 
stood  at  the  time  of  the  accession  of  his  late  mqes^.    Dorii!^  his  reign 
two  acts,  each  of  great  importance  were  passeil  in  their  fiiTour. — IIL  a.  % 
ihatof  the  1 8f A  q/^ifro^,  ch.6o.it  was  enacted,  that  so  mudi  of  then  &ia 
W.  3.  as  related  to  the  prosecution  of  popish  priests  and  Jesuits,  and  ioqpriaoo- 
ingfor  life  papists,  who  keep  schools,  or  to  disable  papists  from  taking  by  de- 
scent or  purdiase,  Aould  be  repealed,  as  to  all  papisto  or  persona  professing 
the  popish  religion,  claiming  under  tides  not  thentofore  litigated,  who  within  six 
months  aAer  the  act  passed,  or  dieir  comine  of  age,  should  take  the  oath  therdiy 
prescribed.    Upon  this  act,  a  case  was  &cid^  in  diancery,  on  the  18th  of 
December  1783,  under  the  name  of  Bunting  v.  Williamson.    In  diat  case, 
a  bill  had  been  filed,  claiming  an  estate  given  to  a  person  profiessing  tbe 
popish  religion,  by  will,  alleging  the  inciqiacity  occasioned  by  the  act  or  the 
nth  and  12th  of  kine  William.    The  testator  died  many  years  before,  and 
after  hb  death  a  suit  had  been  instituted  by  another  petaoa,  who  daimed  as 
his  heir  at  law,  and  that  suit  was  depending  at  the  time  when  the  statute  of  die 
18th  Geo.  3.  c.  6o.  was  passed;  but  was  afterwards  dismissed  for  want  of 
prosecuUon.    The  plaintiff  filed  his  bill,  some  time  after  the  act,  *^i^i™i»*g  in 
right  of  his  wife,  as  heir  at  law.  The  defendants  pleaded  thdr  tide  under  the 
testator's  will ;  and,  that  the  defendant,  who  was  beneficially  intereated,  lumng 
or  claiming  the  estate  under  that  will,  had  taken  the  oath  prescr3>ed  by  the 
act,  and  conciuded  with  an  averment,  that  the  dde  had  not  been  before  fiti-     | 
gated  by  the  plaintiff,  or  any  person  under  whom  he  claimed.    Hie  fdaindff, 
on  argument  of  die  plea,  contended,  that  the  words  not  hitherto  litigated^  ex- 
tended to  the  case  then  before  the  court,  because  the  Ude  had  been  litigated, 
and  was  in  litiffation  at  the  time  the  act  passed.    But  the  lords  conomiaaionen, 
Aihhurst  and  Hodiam,  were  clearly  of  opinion,  that  the  plaintiff  not  having 
before  litigated  the  tide,  nor  claimmg  under  any  person  who  had  lidgated  it, 
the  case  of  the  defendants  was  within  the  benefit  of  the  act,  notwithatandiiig 
the  prior  litigatioii;  and  the  plea  was  allowed. — ^III.  3.  WHh  respeqt  to  the  act    < 
qf  ^^3\st^  his  late  majestvy  cap,  32.    That  statute  may  be  divided   into 
six  parts;  The  ist  contains  the  declaradon  and  oath  afterwards  referred  to 
an  tne  body  of  die  act,  and  prescribes  the  method  of  taking  it :  The  sd,  is  a 
repeal  of  the  statutes  of  recusancy,*  in  favour  of  persons  taking  the  oath 
thereby  prescribed :  The  3d,  b  a  toleration,  under  certain  regulationa,  of  die 
religious  worship  of  the  Roman  catholics,  qualifying  in  like  manner,  mid  oi 
their  schools  for  education :  The  4th  enacts,  that,  in  future  no  one  afaall  be 

summoned 

J 
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of  Ae  realme  and  ako  of  duDgs  touching  warrewithin  the  realme, 
which  may  not  be  determin^  or  discussed  by  the  common  law, 
and  also  all  appeales  of  offences  done  out  of  the  realme,  and  they 
proceed  according  to  the  civil  law :  but  these  things  more  pro- 
perly pertaine  to  another  kind  of  treatise^  and  therefpie  I  diall 
.  • ^  speake 

summoned  to  take  the  oath  of  supremacy  prescribed  by  the  ist  W.  and  Mary, 
sect.  1.  c.  8.  and  ist  Geo.  i.  sect.  a.  cap.  13.  or  the  (declaration  against  tran- 
substantiation  required  by  the  35th  Ch.  a.— that  the  1st  W,  and  Mary.  sect.  1. 
<*.  9.  for  removing  papists  or  reputed  papists  from  the  cities  of  London  and 
Westmmster  shall  not  extend  to  Koman  catholics  taking  the  appointed  oatli ; — 
and  that  no  peer  of  Great  Britain  or  Ireland,  taking  that  oa4,  shall  be  liable 
to  be  prosecuted  for  coming  into  his  majesty's  presence^  or  into  the  court  or 
house  where  his  naajesty  resides,  under  the  30th  Car.  3.  stat,  2.  ch.  1 :  The 
5th  part  of  the  act,  repeals  the  laws  requiring  the  deeds  and  wills  of  Roman 
catholics  to  be  registered  or  enrolled :  The  6th  dispenses  persons  acting  as  a 
counsellor  at  law,  barrister,  attorney,  clerk,  or  tiotary,  from  taking  the  oath  of 
supremacy,  or  the  declaration  against  transubstantiation. 

The  declaration  prescribed  by  the  act  is  contained  in  these  words :  **  I,  A  B. 
«  do  hereby  declare  that  1  do  profess  the  Roman  catholic  religion."    Till  the 


passing  of  this  act,  the  persons,  who  were  the  subjects  of  it,  were  known  in  the 
English  law  by  the  name  of  papists,  reputed  pa] 


papists,  or  persons  professing 


penal  laws  against 

mentioned  with  professional  accuracy,  it  may  sometimes  be  found  necessary, 
(and  this  necessity  has  been  experienced  in  the  course  of  this  annotation,)  to 
mention  them  under  the  name  applied  to  them  by  the  abrogated  law. 

It  is  observable,  that,  as  the  bill  was  originally  framed,  and  as  it  stood,  when, 
baying  passed  the  commons,  it  was  brought  into  the  house  of  lords,  the  first  clause 
in  it  directed,  that  the  oath  contained  m  the  act  of  the  18th  year  of  the  reign 
of  his  late  majesty  should  be  taken  no  longer;  but  that,  the  oath  appointed 
by  the  bill,  should,  in  future,  be  administered  in  its  stead,  and  should  give 
the  same  benefits  and  advantages,  and  should  operate  to  the  same  e&cts  and 
purposes,  as  the  oath  contained  in  the  18th  of  his  late  majesty.  This 
clause  was  altered  in  the  house  of  lords  to  the  form  in  which  it  now  stands^ 
It  does  not  express,  that  the  oath  contained  in  it  shall  entitle  the  persons 
taking  it  to  the  benefits  of  the  act  of  the  18th  of  his  late  majesty :  it  only 
expresses,  that,  it  shall  be  lawful  for  catholics  to  take  the  oath  of  tne  31st  of 
bis  late  majesty,  at  the  places  and  times,  and  in  manner  therein  mentioned. 
Thus,  it  was  very  uncertain,  whether  persons  taking  only  the  oath  prescribed 
by  the  31st  of  his  late  majesty  would  be  entitled  to  the  benefit  of  the  act 
of  the  18th  of  his  late  majesty,  so  as  to  be  relieved  from  the  penalties  and 
disabilities  from  which  the  persons  taking  the  oath  prescribed  by  that  act  were 
released  by  it*  The  chief  of  these  penalties  and  disabilities  were  those  inflicted 
by  the  11th  and  12th  W.  3.  which  disabled  them  from  taking  by  descent  or 
purchase.  From  these  penalties  and  disabilities  they  were  exposed  to  much 
real  grievance.  It  seemed,  therefore,  advisable  for  every  Roman  catholic, 
who  wished  to  be  secure  in  the  enjoyment  of  his  landed  property,  to  take  both 
the  declaration  and  oath  prescribed  by  the  act  of  the  31st  and  die  oath  pre- 
scribed by  the  18th  of  his  late  majesty.  But  this  uncertainty  was  remedied  by 
the  act  of  the  43d  of  his  late  majesty,  chapter  30.  which  provided  that  the 
oath  and  declsuration,  contained  in  the  31st  of  his  late  majesty,  should  nve 
^e  benefit  of  the  oath  contained  m  the  18th  of  his  late  majesty,  and  Uius 
made  the  taking  of  both  oaths  unnecessary,-— IIL  4.  As  to  the  doume  land'tax, 
that,  being  imposed  by  the  annual  land-tax  act,  a  rej^eal  of  it  could  not  be  ef- 
fected  by  any  prospective  act.  It  is  repealed  by  omitting  from  the  annual  land- 
tax  act,  the  clause  imposing  it.    The  land-tax  act  of  the  year  1794  contains 

303  also 
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ako  a  cbaie,  wliicli,  flftcrndliafy  dbii, 

m  coiMequcDceof  that  cifi-niittr«iirr,  Aoald  be  ntad 

liffgf  in  me  pound,  the  coamualanen  might,  oo  coc^ 

truth  of  the  coiDplauit,  and  certify  the  same  to  the  b«o«  of  » 
before  the  '2[/th  of  the  Mkmmg  September,  who  were  to  diwharge 

by  the  following  November.  . 

It  ronaiiia  to  add,  that  bjr  the  57th  Geo.  3.  c- 91.  for  regnteimg  tJ 

traiion  of  oaih*,  in  certaio  cases,  to  aCcat  m  fab  majerty'a  tad  aod  n 
force*,  after  reciting  •*  that,  by  certain  acts  pawed  in  the  m^  of  h» 
majesty*  royal  predece«or8,  it  was  prorided,  that  olEoen  in  his  ■■■yttjii 
rovaJ  nary,  and  officers  in  his  maiettjr's  army,  should  take  ceitain  o^^s  and 
make  and  sub&cribe  certain  declarations,  before  diey  shouki  cotg  iy»  die 
offices,  or  places  of  trust,  to  which  they  nrig|it  be  appoioted ;  and  that  darfm 
had  been  entertained,  whether  the  prorisions  of  the  said  acts  were  sdl  in  fiwec 

in  that  behalf;  and  that  the  practice  of  Uking  the  said  oalh^  and  BB^jng  — ^ 
subscribing  the  said  declaration,  bv  officers,  previous  to  their  recetni^ 
missions  in  his  majesty  s  army,  had  been  long  disused ;  and  that  it  w— 
dient  to  remove  such  doubts,  and  to  assimilate  the  j)racdce  of  the  two 
it  was  enacted,  that  after  the  passing  of  the  act  it  should  be  lawful  for  his 
majesty's  principal  secretaries  of  state,  the  lord  high  admiral  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  or  the  commissioners  for  executing  the 
oHice  of  lord  high  admiral,  the  commander  in  chief  of  his  majesty's  land 
forccb,  the  master  general  of  the  ordnance,  and  the  secretaiy  at  war  te  the 
time  being,  respectively,  or  any  other  persons  thereunto  lawfully  authoriaed, 
to  deliver  commissions  or  warrants  to  any  officer  or  officers  in  his  meiesty's 
royal  navy,  bnd  forces,  or  royal  marines,  without  previously  recniiru^  sodi 
officer  or  officers  to  take  the  said  oaths,  or  make  and  subacrwe  the  said 
declaration," 

IV.  WITH  RESPECT  TO  THL  COMPARATIVE STTUATION  OF  THE  PROTESTAXT 
DlSSESTKIiS  AND  THE  ROMAS  CATHOLICS,  AS  TO  THE  PENALTTES  AKD  DJSA- 
hlUTlES  TO  WHICH  THEY  ARE  SUBJECTED  BY  LAW,  IN  COKSEQUEKCE'OF 
THEIR  RELIGIOUS  PniSCIPLES; — ^it  has  been  already  shown,  how  the  law 
stands  on  the  corporation  and  test  acts.— IV.  i .  The  statute  of  the  i  st  WiDiam 
and  Mary,  (commonly  called  the  toUration  act\  exempts  all  dissenters,  except 
papists  and  such  as  d(eny  the  Trinity,  from  all  penal  laws  relating  to  religion, 
provided  they  take  the  oaths  of  allegiance  and  supremacy,  and  subscribe  the 
declaration  against  popery,  and  repair  to  some  congregation  registered  In  the 
bishop's  court,  or  at  the  sessions.  But  there  is  nothing  in  this  act,  whi<^  dis- 
penses, either  with  the  test  act  or  the  corporation  act,  so  far  as  Uiey  impose 
the  obligation  of  receiving  the  sacrament  of  our  Lord's  Supper  on  persons 
serving  in  offices,  or  elected  to  serve  in  corporations ;  and  there  is  nothing 
in  the  act  of  the  31st  of  his  late  majesty,  which  dispenses  catholics  from  that 
obligation,  in  case  of  their  serving  m  offices,  or  bemg  admitted  into  corpora- 
tions. With  respect  therefore  to  the  test  act  and  corporation  acty  these  are  the 
only  acts  which  subject  the  protestant  dissenters  to  any  penalties  or  disabilities; 
to  these  the  Roman  catholics  are  subject  eqaally  with  the  protestant  dissenters : 
there  is,  therefore,  no  penalty  or  disability  tnat  affiscts  the  protestant  dissenters, 
to  which  Roman  catholics  are  not  subject  equally,  but  there  still  remain  several 
penalties  and  disabilities  to  which  Roman  catholics  are  subject,  that  do  not  in 
any  respect  affect  the  protestant  dissenters.  The  principal  of  these  are»  that 
by  the  30  Car.  2.  Roman  catholics,  in  consequence  of  refusing  the  oath  of  su- 
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<  In  the  same  tnfttmet  ft  ki)  if  a  num  be  otttfiDted  of  high*treafiOii, 
the  warMntie  is  also  defeated. 

'<  The  Hood  is  corrupted  betaoeene  them,  ^c/'    [*]  Apllf  ia  a  r*]StauDf.Ub.3. 
man  aald  to  be  attainted,  attinctus,  for  that  by  his  attainder  of  ^^^^-  >95- 1>* 

^  S7E.3. 77- 

13  H.  4.  a    Vid.  Lit.  lib.  1.  in  tlie  Chap,  of  Dower.    (3  Inst.  340.) 
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preiDacy,  or  the  declaration  against  popery,  are  disabled  from  sitting  in  either 
house  (n  parliament ;  by  the  7th  and  8th  of  Wm.  3.  ch.  37.  those  who  refuse  to 
tidoe  the  oath  of  supremacy  are  disabled  from  voting  at  elections ;  and  by  seve- 
ral statutes,  Roman  catholics  are  disabled  from  presenting  to  advowsons.  This 
is  peculiar  to  them,  Quakers  and  even  Jews  having  the  full  enjoyment  of  the 
rignt  of  presentation.    It  is  to  be  observed,  that  no  person  can  be  presented  to 
a  living  who  has  not  been  ordained  according  to  the  rites  of  the  church  of 
Encrland.    Previously  to  his  ordination  he  is  examined  on  his  faith  and  morals 
^y  his  bishop;  he  takes  the  oath  of  allegiance  and  supremacy,  and  subscribes 
he  39  articles;  and  pre>aou8lv  to  his  admission,  he  subscribes  the  three  articlea 
espectmg  the  supremacy,  the  Common  Prayer,  and  ihe  39  articles ;  and  he 
nakes  the  declaration  of  conformity.  By  the  tict  of  uniformity^  1 3  and  14  Car*  d. 
c.  4.  he  is  bound  to  use  the  Common  'FrayeT  and  other  rites  and  ceremonies  of 
the  church  of  England, — IV.  s.  Upon  ttie  corporation  acty  it  seems  to  have 
been  the  prevailing  opinion^  that  the  election  of  a  person,  who  did  not  comply 
with  the  requisites  of  that  statute,  and  all  the  acts  done  by  him,  were  void.  To 
pevent  the  consequences  of  this,  the  statute  of  the  s^h  Geo.  1.  was  passed,  inti- 
tuled, *^  An  actjor  quieting  and  establishing  corporatums,"  by  which  it  was 
enacted,  that,  no  incapacity,  disabitity,  forfeiture,  or  penalty  snould  be  incur- 
red^ unless  the  person  were  removed,  or  a  prosecution  against  him  commenced, 
within  six  months  after  his  election.    It  was  also  enacted,  that  the  acts  of  the 
person  omitting  to  qualify  should  not  be  avoided.    Upon  this  act,  an  import- 
ant question  arose,  whether  dissenters,  beine  ineligible  to,  public  offices,  could 
be  obliged  to  fine  for  not  serving  them.    This  point  came  to  a  direct  issue,  in 
the  case  of  Allen  Evans,  esq.  It  was  finally  hemni,  in  the  house  of  lords,  on  the 
4th.  February  1767,  wh^n  it  was  determined  in  favour  of  the  dissenters.    For 
die  relief  of  those  who  omit  to  qualify  for  serving  in  offices,  or  for  beine  elected 
into  corporations,  an  act  of  parliament  is  passed  annually,  by  wliicli,  after  men- 
tioning die' corporation  and  test  acts,  ana  some  others,  which  do  not  relate  to 
the  point  under  consideration,  it  is  enacted,  that  persons  who,  before  the  pass- 
ing of  the  act,  have  omitted  to  qualify  in  the  manner  prescribed  by  those  acts, 
and  who  shall  properly  qualify  before  the  25th  of  the  ensuing  December,  shall 
be  indemnifiea  against  all  penalties,  forfeitures,  incapacities^  and  disabilities, 
and  their  elections,  and  the  acts  done  by  them,  are  declared  to  be  good.  There 
is  nothing  in  this  act  which  excludes  catholics  iVom  the  benefits  of  it. — IV.  3.  By 
ike  mUitia  act,  it  is  enacted,  that  no  person  shall  be  enrolled  in  the  miiitia,  un- 
less he  takes  the  following  oath :  ^'  I,  A.  B*  do  sincerely  promise  and  swear, 
^  that  I  will  be  feithful  and  bear  true  allegiance  to  his  majesty  King  George^ 
<'  his  heirs  and  successors.    And  I  do  swear,  that  I  am  a  protestant,  and  that 
I  will  faithfully  serve  in  the  militia,  within  the  kingdom  of  Great  Britain,  for 
the  defence  of  the  same,  during  the  time  fot  which  I  am  enrolled,  unless  I 
*f  shall  be  sooner  discharged."  It  seams  to  deserve  consideration,  whether,  under 
the  existing  laws,  cathohcs  may  not  claim  to  be  exempted  from  serving  in  the 
militia,  upon  the  same  ground,  as»  in  the  cited  case  of  Allen  Evans,  the  protest- 
ant dittenters  daimed,  and  were  allowed  to  be  exempted  from  the  obli^tion  of 
serving  in  offices,  viz.  That  by  law  they  are  ineligible,  and  consequently  are  not 
compilable  to  fine  for  not  serving.— IV.  4.  Wtth  respect  to  the  right  ofRotnan 
catholics  to  ser^  on  juries,  there  does  not  appear  to  have  ever  been  any  law 
which  subjected  them  to  any  such,  disability,  except  the  statutes  generally 
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called  the  statutes  of  recnsaacj.    Hie  statute  of  the  13  Gar 
called  the  eoqxyration  act,  rdates  to  those  ofices  oolj.  wikaA  conoen  the  go* 
venuneot  of  cities  and  coqiontioos.    The  statute  of  the  S5th  Gar. 
iBDolyr  called  the  test  act,  (since  eiplained  bf  the  9^1  of  Geo.  %.\ 
maly  citA  and  nilitaij  ofices.    Keithor  of  theae  acts,  theiefine,  al 
Ihcrfjcsof  the  ri^t  in  question.    With  respect  to  the  statirtes  of 
among  other  penalties  to  which  those  subjected  popish  irmaanft  e 
was,  that  thejr  became  liable*  upon  conTiction,  to  all  the  oonaequcnca  of 
communication,  and  it  has  been  generallj  undoitood,  that  persona  emanm 
nicated  are  disabled  from  serving  on  Junes.  We  hare  more  than  once  obaervn^p 
that,  in  the  proper  sense  of  the  word,  not  attending  the  service  of  the  chnrdi  of 
England,  aume,  and  unaccompanied  by  any  otbr  drcumstanoe, 
lecusancy.    Of  this  non-attendance  at  dinrch,  every  Roman  catholic, 
sarfly,  was  guilty,  and  he  micfat  be  convicted  of  it  by  a  very  smnmary  p 
But  tOl  his  ffuiltwas  established  inn  judicial  manner,  the  law  did  not  teke 
of  it;  and  Uieiefore,  uolem  an  actual  conviction  had  taken  place,  he 
subject  to  any  of  the  penalties  consequent  to  recusancy.  Butithsiibeen 
tioned,  that  there  was,  besides  this,  a  species  of  constructive  recusancy,  to 
which  every  catholic  was  liable,  by  refusing  to  make  the  dedaration  mgamA 
popery,  and  to  take  the  oath  of  supremacy*   This  had  n  more  direct  opetatioQ 
on  their  abilitv  to  serve  as  jurors.  Mow  as  well  the  declaration  acainet  popery, 
as  the  oath  or  supremacy,  might  be  tendered  to  a  catholic  in  &e  very  comt 
where  he  presented  himself  to  serve  as  a  juryman.  A  refusal  amounted  to  con- 
viction ;  on  conviction  he  became  subject  to  all  the  penalties  of  eKcommnniaa- 
tion,  and  one  of  those  penalties,  (at  least,  by  the  opinion  of  the  oJd  lawyen), 
was  a  disqualification  to  serve  on  juries.    Ijiub,  it  was  alwqrs  in  die  power  of 
the  court,  and  peihaps  of  any  two  magistrates  present,  to  convict,  cm  me  spot^ 
a  catholic  of  recusancv,  and  thereby  render,  problematical  at  least,  his  canmaty 
to  serve  as  juror.  Sodi  mearsto  nave  been  the  situation  of  catholics,  m  thm 
respect,  previously  to  the  act  of  the  31st  of  his  late  majesty.    Sinc»  the 
passing  of  that  act,  they  stand,  as  to  the  serving  upon  juries,  in  the  same  pie> 
dicament  as  the  rest  of  his  majesty's  subjects.   By  that  statute,  they  are  med 
from  the  penalties  incident  either  to  positive  or  to  constructive  recusancy.    It 
is  observable,  that  the  8th  section  exempts  the  ministers  of  Roman  catholic 
congregations  from  serving  on  juries;  it  seems  to  follow,  that,  without  this 
clause,  they  would  have  Imn  liable  to  serve,  and  consequently,  that  all  per- 
sons out  of  the  reach  of  this  clause  are  in  die  eye  of  the  law  subject  to  the 
dutv,  and  have,  of  coutk,  the  capacity  of  serving. — IV.  5.  With  remect  to  the 
right  of  Roman  catholic  merchants  to  he  tummon^  to  the  meetingg  ofBritishfiac* 
tories  abroadf  it  appears  that  they  have,  and  always  had,  a  right  to  be  a^njiftrf 
to  them.    The  meetings  of  the  factory  in  Portugal  were  regulated  by  the 
8  Geo.  1.  c.  17.  but  t£u  act  contains  nothing  which  discriminates  Roman 
catholic  from  other  merchants.    All  the  foreign  fiu:tories  are,  therefore,  in  this 
respect,  in  the  same  predicament.    Now,  if  Roman  catholics  are  excluded  fronr 
factories  by  any  act,  it  must  be  either  by  the  corporation  act,  or  by  the  test 
act    But  with  respect  to  the  corporation  act,  it  is  to  be  observed,  that  a  fiu:- 
tory  is  not  a  corporation,  in  the  legal  acceptance  of  that  word ;  and  even  if  it 
were,  it  would  not  fall  within  the  operation  of  the  corporation  act,  as  that  ia 
confined  to  cities,  corporations,  &c.  within  England  and  Wales,  and  the  town 
of  Berwick  upon  Tweed.  The  operation  of  the  test  act  is  more  extensive  thaa 
the  operation  of  the  corporation  act;  it  expressly  mentions  his  majesty  s  na^, 
the  islands  of  Jersey  and  Guernsey ,  and  persons  who  should  be  admitted  iata 
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Secondly,  if  he  were  noble  orgenlle  before,  he  and  ell  h^ 

children  and  posteritie  are  bj  this  attainder  made  baae  and  ig* 

noble,  in  respect  of  any  nobuitie  or  gentrie  which  they  had  by. 

their  birth. 

Thirdly, 


any  service  or  employment  in  his  majes^*8  or  his  royal  hidmess's  household' 
within  the  districts  therein  mentioned.  A  factory  abroad  does  not,  therefore, 
My  Within  the  operation  of  that  act.    Besides,  theprivilege  of  beins  admitted 
to  the  meednps  of  a  foreign  factory  is  not  air  office,*  or  even  a  right,  of  that 
description  wnich  falls  within  either  of  those  acts.  There  is  reason  to  suppose,' 
that,  in  pomt  of  fact,  Roman  catholics  have  not  generally  been  summoned  to 
attend  meetings  of  factories  since  the  year  1730.    But  no  person,  who  is  ae* 
quainted  with  tlie  code  of  penal  law  against  Roman  catholics,  particularly  Uid 
statutes  against  recusancy,  will  be  surprised  at  this  circumstance,  or  draw  any 
argument  from  it  against  tlie  right  contended  for,  as  the  operation  and  tendeney 
of  those  statutes  were  such,  as  induced  Roman  catholics  to  forbear  asserting 
some  of  their  most  valuable  rights,  even  such  as  were  of  the  most  indisputablQ 
nature,  rather  than  obtrude  themselves  into  public  notice.    If  they  wish  to 
enforce  their  right  of  admission,  or  their  right  of  voting,  they  should  give  notice 
of  their  desire  to  be  summoned,  and  offer  to  attend  at  the  meetings ;  then,  if 
admittance  should  be  refused  them>  or  their  votes  rejected,  the  proceedings  will 
be  illesal :  and  not  only  they,  but  all  other  persons  subject  to  the  proceedings' 
of  the  factory,  will  be  justifieid  in  refusing  to  pajr  theircontribution-inoi^^eir.to 
comply,  in  any  other  manner,  with  the  resolutions  or  orders  of  the  meeting. 
Besides,  a  refusal  to  admit  them,  to  the  meetings,  is  certainly  a  personal  injury.; 
and  wherever  a  personal  injury  is  done  to  an  English  subject  abroad^  the  re- 
medy must  be  sought  in  tlie  jurisdiction  where  the  cause  of  action  happens,  if 
it  is  subject  to  the  king's  jurisdiction ;  if  tlie  king^  has  no  jurisdiction  in  that, 
place,  this  necessarily  gives  the  kind's  courts  a  jurisdiction,  within  which  it  is 
brought,  by  the  known  fiction  of  laymg  the  venue  in  some  county  of  England. 
This  is  explained  by  lord  Mansfield,  with  his  usual  clearness  and  ability,  m  his 
argument  in  Mostyn  v.  Fabrigas,  Cowp.  1 70.     See  also  Fhfllybrown  r.  Ryland, 
in  1  Stra.  624.   s  Lord  Raymond,  1 388.  and  8  Mod.  354.    It  is  to  be  observed^ 
^t,  in  the  great  case  of  Asbby  v.  White,  where  an  action  was  brought  a^e^M 
an  officer  for  refusing  a  man's  vote  at  an  election,  the  only  ground  for  question- 
ing the  action  was,  that,  there,  the  house  of  commons  had  special  jurisdiction^ 
See  6  Mod.  45.     1  Salk.  19.    1  Bro.  Pari.  Ca*  45.    This,  it  is  evident,  doea 
not  apply  to  the  case  now  under  discussion*    What  has  been  said  of  the  risht  of 
Roman  catholics  to  insist  on  beins  admitted  to  the  meetings  of  English  mqto* 
ries,  abroad,  and  of  their  means  of  redress,  in  case  of  refusal,  applies,  withpiso* 
per  qualifications,  to  every  other  case,  of  a  similar  description,  wnere  their  nght 
of  admission,  acting,  or  voting,  is  refused  them. — IV.  6.  With  respect  to  the 
right  of  Roman  catholics  to  hold  offices  exerciseable  abroad: — It  has  been  oh- 
served,  that  the  corporation  act  expends  only  to  cities,  &c.  within  England  and 
Wales,  and  the  town  of  Berwick  upon  Tweed ;  that  the  test  act  mentions  only 
those  places,  and  his  majesty's  navy, 'and  Jersev  and  Guernsey ;  and  that  the 
31st  of  his  late  majesty  repeals  the  statutes  of  recusancy,  and  relieves  from 
the  penalties  imposed  on  Roman  catholics  refusing  the  oath  of  supremacy^ 
and  the  declaration  against  popery :  it  seems  therefore  to  follow,  that  no 
law  is  now  in  force  which  disables  Roman  catholics  from  holding  offices 
wholly  exerciseable  abroad,  or  from  serving  or  holding  offices  under  the  East 
India  company,  in  their  foreign  possessions.    Besides,  iq>on  the  construction  of 
these  laws,  and  of  every  other  law  supposed  to  affect  the  Roman  catholics,  there 
seems  reason  to  think,  that,  the  same  spirit,  which  induced  the  ledslature  ta 
repeal  so  large  a  proportion  of  the  penal  code  against  Uiem,  will  influence  the 
judicature  in  their  construction  of  me  unrepealed  part  of  that  code,  or  of  any. 
other  statute  unfhvourable  to  them«  in  its  appstrent  tendency  or  ppc3»tion,  so 
far  as  it  may  be  open  to  a  doubtful  interpretation.— [Note  346.}       
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Tliirdlyy  tliil  cotrapttoH  «f  bldud  1b  96  fa^h,  thftit  teffikuAf  tt 
cannot  be  absolutafy  salted  tmt  hf  Aathoritie  of  piriiaiiiesit :  all 
which  is  implirt  in  the  same  (Jkc)  (i). 

Sect.  746. 

j4  LS  O,  if  tenant  in  taile  bee  disseised,  and  after  make  a  release  to  tie 
disseisor  with  warrantie  in  fee,  and  after  the  tenant  in  taile  is  qftainl^ 
or  outlawed  offehnjff  and  hath  issue  and  dieth ;  in  this  case  the  issue  in 
taile  majf  enier  upon  the  disseisor.  And  the  cause  is  for  this^  that  nothing 
maketh  diseontimumce  in  this  case  but  the  warranties  and  warrantie  may 
n&t  descend  to  the  issue  in  taile,  for  this,  that  the  bloud  is  corrupt  between 
him  that  made  the  warrantie  and  the  issue  in  taile  (Et  la  caase  est  pur 
ceo,  qae  *rien  fait  discontinuance  en  cast  case  forsque  le  garrantiey  et 
garrantie  ne  poi€  discender  al  issue  en  taile,  pur  ceo,  que  le  sanke  est 
eomipt  perenter  celuy  que  fist  le  garrantie  et  issue  en  taile). 


Sect.  747. 


jro_ 


R  the  warrantie  alwayes  abideth  at  the  common  law,  and  the  com  • 
mofi  btw  is  such,  that  when  a  man  is  attaint  or  outlavoed  of  felony 
which  outlawrie  is  an  attainder  in  law,  that  the  bloud  betweene  htm  ana 
his  Sonne,  and  all  others  which  shall  bee  said  his  heires,  is  corrupt,  so  that 
nothing  by  Ascent  may  descend  to  any  that  may  bee  said  his  heire  by  the 
common  taw  (Car  le  garranty  touts  foits  demurt  a  le  common  ley,  et  la 
common  ley  est,  f  ove  (juant  home  est  attaint  ou  utlage  de  relonie, 
quel  utiagarie  est  un  attainder  en  ley,  que  le  sanke  perenter  luy  et  son 
nts,  et  touts  auters  queux  serra  dits  ses  heires,  est  corrupt,  issint  que  4. 
riens  per  discent  poit  discender  a  ascun  que  poit  estre  dit  son  heire  per 
le  common  ley).  And  the  wife  of  such  a  man  that  is  so  attaint,  Aal 
never  be  endowed  of  the  tenements  of  her  husband  so  attainted.  And  the 
cause  is,  for  that  men  should  more  eschew  to  commit  felonies%.  But  tie 
issue  in  taile  as  to  the  tenements  tailed  is  not  in  such  case  barred,  because 
keeis  inheritable  by  force  of  the  statute,  and  not  by  the  cotirse  of  the  com-- 
mon  law  (Mes  Tissue  en  tayle  quant  a  les  tenements  tailes  n  est  pas  en 
tiel  cas  §  barre,  pur  ceo  que  ||  est  inherite  per  force  de  le  statute,  et 
nemy  per  le  course  de  common  ley) :  and  therefore  such  attainder  of  his 
father  or  of  his  ancestour  in  the  taile  if,  shall  not  put  him  out  of  his  right 
by  force  of  the  taile,  S^c, 

^*  7^H£  issue  in  iaHe  may  enters    And  the  reason  is,  for  that 

by  the  attainder  of  the  father,  it  is  now  in  judgement  of 

(Plowd  35a.  a«  law  but  a  release  without  warrantie ;  for  albeit  the  warrantie  at 
9  bHt  041.)  I]ig 

*  nul  aided  in  L,  and  M.  and  Boh.  §  barre  not  in  L.  and  M.  or  Rah. 

t  tUiadded  in  L.  and  M.  and  Roh.  ||  il  added  in  L.  and  M.  and  Roh, 

4^  wal  added  im  L.aatd  M.  and  Roh*  f  4^c.  added  in  L.  and  M.  and  Roh. 
^  4^^addedmL.  andM.andRbh. 


(1)  The  policy  and  justice  of  our  laws  of  forfeiture  in  this  respect  are 
most  ably  discussed  in  Mr.  Yorke's  cddbrated  C<m8ider8tioo8  on  tbe  Law 
of  Forfeiture. 
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die  time  of  thesdease  was  elbetiudl»  milt  wiirkadi no  4iic«B* 

timianoe  unkeae  H  desoendelh  19011  m  iMue  in  taile ;  «o  aa  if 

it  be  defeated,  extinct,  or  dalemned  in  the  life  of  the  tenant 

in  taile,  thennodifloontiManoeiswroiigh:  andeoit  is  if  tenant 

in  tailehash  iaiue^  andrrioaseth  to  the  disseisor  with  wanantie, 

and  after  is  attatniad  of  felonie,  and  after  obtameth  bis  pardon  .^^  ^^f^^jm 

and  dieth,  the  isMoin  tailemay  enter;  [•]  for  the  paiden  doth  \  %:l^j^^^* 

not  restore  the*  blood  as  to  the  warranties  nor  maketh  the  issue  ^£.3. 55. 

in  that  oase  inheritable  to  the  warrantie.  Butiftheissuein  taik  oH-s-o* 

in  that  case  had  been  attainted  offdonie  in  the  life  of  his  iSidier,  S^J^' 

and  obtained  his  charter  of  pardon,  and  then  his  father  ^^T 
3027]  ^^  ^wdi^  the  issue  camiot  enter  into  die  t^  land  in  re-  p^tit  ad. 
a   II  ^P^^  o^  ^^  corruption  of  blood  open  the  attainder  s^  Asa.  s. 

of  himselfe.    [A]  And  it  is  a  gpenerail  rule,  that  baring  49  Ass.  4. 

respect  to  fdl  those  whose  bloud  was  corrupted  at  the  time  of  ^^^'  'i' 

the  attaioder,  the  pardon  doth  not  remove  the  corruption  of  I3H.  7!  17. 

bloud  neither  upward  nor  downward.  As  if  there  be  grandfather,  pi.  Com.  in 

fiither,  and  sonne,  and  the  grandfather  and  fetber  have  divers  Walsingbaiii'fl 

other  sonnes,  if  the  father  bee  attainted  of  felonie  and  pardoned,  ^^    ^v^^tu 

yet  doth  the  bloud  remaine  corrupted  not  ondy  above  him  and  ^^l^^^i.  '(^1 

about  him,  but  also  to  all  his  children  borne  at  the  time  of  his  ig^,  196.  See  * 

attainder.    But  in  the  case  of  Littleton^  if  tenant  in  taile  at  the  in  tbe  Cbsptw 

time  of  his  attabder  had  no  issue,  and  afler  the  obtaining  of  his  ^J|[]^^  ^  ^^ 

pardon  had  issue,  that  issue  should  have  beene  bound  by  the  r*''^^'  ^^H^ 
'^«/.«iii_  ^  VUL  tpji  matter* 

warrantie ;  for  by  the  pardon  he  was  as  anew  creature,  tanquam  (Howd..567.  b. 

^fiUus  terra,  whose  bloud  upwards  remaine  corrupted ;  but  for  Ante  s! «.)  ' 

the  issue  had  after  the  pardon,  bee  is  inheritable  to  his  fiither;  mBnut.ltb.3. 

and  if  his  father  had  issue  before  the  pardon,  and  hath  issue  also  foK  rsa,  133! 

afler  and  dieth,  nothing  can  descend  to  the  youngest,  for  that  S7^*^  Kb.5. 

the  eldest  is  living  and  disabled.    But  if  the  eldest  sonne  had  ^^   ^^ 

died  in  the  life  of  the  father  without  issue,  then  the  youngest  fietfib.  1. 

should  inherit.  cap.aS.' 

(1  Cro.  435«  Ant  S.  a.) 

"  The  warrantie  abideth  at  the  common  law*'    The  collateral!  vid.  Sect  711, 
warrantie  is  not  restrained  by  the  statute  of  donis  conditionalibuSf  71^- 
but  a  lineall  warrantie  is  restrained  by  the  statute,  unlesse  there 
be  assets ;  as  formerly  at  large  hath  beene  said* 

*'  And  thewi/e  of  tuck  a  man  that  is  so  attaint^  ihal  neter  he  (^  Bep.  171. 

endowed,  S^.'*    It  is  to  be  observed,  that  the  judgement  against  ^^'  ^\'  ^ . 

aman  for  felonie  is,  that  he  be  hanged  by  the  neck  unlill  he  be  ^'  ^^    *'^ 

dead ;  but  imj^alvoi,  (as  hath  beene  said)  he  is  pun-  ^S^'  ^"^^ 

[39271  ^^  *^  ^P^  ^^  ^B  ^^^>  ^^^  ^®  ^^  ^0^  ^^  dower.  (3^Bt  17. 47. 
b.  J  ^c<>^^J'  "^  ^  children,  that  they  shall  liecome  base  Ant  41.  ^) 
andi^oble;  as  hath  beene  said.  Thirdly,  Uiat  he  shall 
lose  his  posteritie,  for  his  bloud  is  stained  and  corrupted,  tliat 
they  cannot  inherit  unto  him  or  any  other  ancestor.  Fourthly, 
that  he  shall  forfeit  all  his  lands  and  tenements  which  he  hath  m 
fee,  and  which  he  hath  in  taile,  for  terme  of  his  life.  And  fifthly, 
'all  his  goods  and  chattels.  And  thus  severe  it  was  at  the  common 
law ;  and  the  reason  hereof  was,  that  men  should  feare  to  com- 
mit felonies:  Ut poena adpaucos,  metus adomnesperoettiat.  And 
it  18  truly  said,  Etsi  meliores  sunt  quos  duett  amar^  tamen  jslftres 
sunt  quos  corrigit  tmor.  And  so  it  is  a  fortiori  in  ease  or  hl^ 
treason.  But  some  acts  of  parliament  have  altered  the  conunon 
law  in  some  of  those  [>oints :  first*  by  the  statute  of  donis  con^ 
ditionalibus,  lands  intaiied  were  not  forfeited  neiUier  for  felonie 

nor 
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mid)  dmmg  the  life  of  i 
to 


MfCMnCPL       [«]  Hie  Wife  of  o  flWi  ottaiDiod  of  high 

CiT.  lOi. 


■Mul  not  bo  ffcoitod  to  dcnoBd  dowcTy 
>  tpcoMy  piwMod  fer*    Boc 
oftHotoo,MUftiicr,c 
fii1iC#.c*t$.  iinco  oar  oodior  wrote,  [ojbf  the  tfatote  in 
§^Ccii.      provided,  wludi  is  moie  fevooable  to  the  wo 

II.  leELctt.  i«  ^^  "^  ^"^ 

%%1L4.%,  [o]  If  o  tdgiiiorie  be  granted  with  wariaatie, 

Vide^tcLf^  etdieat,  die  gcigniorie  wfaerennto tfcc  mrronti 

t^,B<p.  171.)  oxtinet,  and  oooeeqaently  die  wnmntie  defrnicd, 

f]eH.4.i'  noteKteodto^behoidi  H$kimnmmmi. 

y!futl^j^  If  ncoUatenll  ancestor  releatewitli  wamntie,  and  enter  inta 

PLCiMi.  S0f.  religioD,  now  the  warrantie  doth  binde;  but  if  after  he  be  de- 

ieE.|.Afe,40.  nd^ied, now  it  is  defeated. 
iS  n«  3* 
VoMksii.    93E.3.Gwr.77.    8ctiiitlicCb«pCefforVilleinte,Sect  aoo. 


Sect.  748. 

yiLSO,  if  tenant  in  taile  infeoffe  his  unck,  which  infeqffes  another  in 
fee  with  warraniie^  ifoftet  the  feoffee  by  Ids  deed  release  to  his  uncle 
all  manner  of  warrantie,  or  all  manner  of  covenants  realls^  or  all  manner 
of  demands,  by  such  release  the  warrantie  is  extinct.  And  if  the  warrantie 
tm  this  ease  bee  pleaded  against  the  heire  in  taile  that  bringeth  his  writ  of* 
fonnedon,  to  barre  the  heire  of  his  action,  if  the  heire  have  and  plead  the 
said  release,  ifc.  (si  IHieire  avoit  *  le  dit  releas  et  ceo  pledast)  he  shall 
defeat  theplee  in  barre,  tfc.  And  many  other  cases  and  matters  there  be^ 
whereby  a  man  may  defeat  a  warrantie,  S^c. 

(1  Rep.  IIS. b.)    TITTLETON  having  spoken  b  what  cases   warranties 

nay  bee  defeated  and  eztiDguished  by  matter  in  law,  now. 
he  sheweth  how  a  warrantie  mair  be  discharged  or  defeated  by  a 

(((Rsp.  71 .  a.)  matter  in  deed:  and  hereupon  ne  putteth  an  example  of  a  re- 
lease in  three  severall  manners. 

Vide  lib.  e.  First,  by  a  release  of  all  warranties. 

i>L  i63»  164*         Secondly,  by  a  release  of  all  covenants  reall. 

Altbam's  cue.  ^      ^ 

46  E.  3.  a.    46  E.  3.  S3.    Vid.  before  in  the  Chapter  of  Releaiet,  Sect.  ^. 

And 

*  le  dit  releas  et  oeo  pledast— et  pledast  le  dit  relcas>  4c.  in  L.  and  M. 
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'  And  thirdly^  by  a  release  of  all  demanda.  (Ant.  spiv  h,) 

[a]  If  a  man  make  a  gift  in  taile  with  warrantie,  this  warraiitte  [q]  14  An.  jj.  s. 
18  auo  intailedy  and  therefore  a  release  made  by  tenant  in  taile  of  3  EUs- 
die  warrantie,  shall  not  barre  the  issue,  no  more  than  his  release  q^'^^'  ^ 
shall  bar  the  issue  to  bring  an  attaint  upon  a  fiilse  ver^  fpi^.  3.'  b. 


deed  necessary  for  defence  of  tlie  title* 


^*  After  the  feoffee  release"    Littleton  here  putteth  his  case  (5Bep.  70.) 
where  one  is  bound  to  warrant :  put  the  case  [r]  then  that  two  [r]^  £.  3. 03. 
make  a  feofiement  in  fee,  and  warrant  the  land  to  the  feoifee  and  (3  Hep.  14.) 
his  heires,  and  the  feoffiee  release  to  one  of  the  feoffors  the  war- 
raiitie,  yet  he  shall  vouche  the  other  for  the  m^ytie.    And  so  it 
is  if  one  inf($offe  two  with  warrantie,  and  the  one  release  the 
warrantie,  yet  the  other  shall  Touch  for  his  moytie. 

**  If  the  heire  have  the  said  release^  Sfc**  Here  it  appeareth, 
that'Uie  release  being,  made  to  the  uncle  being  his  ancestor,  the 
deed  doth  afler  the  decease  of  the  undeJbelong  to  him,  and  there- 
fore he  cannot  plead  it,  unlesse  he  sheweth  it  forth. 

**  And mani/ other  cases  and  matters  there  bey  nhereb^aman  may  (Vang^.387.) 
defeat  a  xoarrantiey  S;c."    As  namely  by  a  defeasance,  as  other  43  £-3*  ^7-  ^- 
things  executorie  may.    Also  a  warrantie  may  lose  his  force  by  9^^  ■"  Bn>*«»- 
taking  benefit  of  the  same.  In  apvscipe  the  tenant  roucheth,  and  >"e*^^* 
at  the  sequatur  sub  suo  perictdoi  the  tenant  and  the  youchee  make 
default,  whereupon  the  demandant  hath  judgement  against  the 
tenant.    And  afterwards  the  demandant  .brings  a  scire  facias 
against  the  tenant  to  have  execution ;  in  this  case  the  tenant  may 
have  a  xoarrantia  carta.    And  if  in  that  case  a  stranger  had' 
brought  apracipe  against  the  tenant,  hee  might  have  .vouched 
againe,  for  oy  the  judgement  given  against  the  tenant,  tlie  war- 
ranty lost  not  his  force ;  but  if  the  tenant  had  judgement  to  reco-  (Hob.  37.) 
ver  ih  value  against  the  vouchee,  hee  should  never  vouche  againe 
by  reason  of  that  warrantTe,  because  hee  had  taken  advantage  of 
the  warrantie.   And  it  is  to  be  observed^  that  upon  the'  proces  of 
summoneas  ad  toarrantizamfumf  if  the  sherife  retiirne.the  vouchee 
summoned,  and  he  make  default  the  tenant  shall  have  a  capias  ad 
vaientiam ;  but  if  he  retume  that  the  vouchee  had  nothing,  then 
after  the  sicut  alias  etpluries  a  sequatur  sttbsiiopericuloahm  issue ;     , 
and  there  if  the  voucnee  make  default,  the  tenant  shall  not  have 
judgement  to  recover  in  value,  for  he  was  never  summoned ;  and 
it  appeareth  of  record  that  he  hath  nothing,  but  in  the  capias  ad 
iatentiam  it  appeareth  that  he  had  assets,  and  he  had  been  sum- 
moned before ;  but  in  some  speciall  cases  there  shall  be  two  r  eco^ 
veries  in  value  upon  one  warrantie.    As  if  a  disseisor  sive  lands 
to  the  husband  and  wife,  and  to  the  heires  of  the  husband,  the 
husband  alieneth  in  fee  with  warrantie  and  dieth,  the  wife  bring- 
eth  a  cui  in  vit^,  the  tenant  vouche  and  recovereth  in  value,  if 
after  the  death  of  the  wife  the  disseisee  bring  apracipe  against  die 
alienee,  he  shall  vouch  and  recover  in  value  aeaine.  - 

[s]  So  it  is  where  the  wife  bringeth  a  writ  of  dower  aaainst  the  Ti]  45  E.  3. 
alienee,  he  shall  recover  in  value,  and  after  her  death  he  shall  V qncher^  79. 
recover  in  value  againe,  upon  the  same  warrantie. 

In 
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bike  oiw  MMerltii  ifsi^  bewiitA  afa  loA  Wai 
MUe  tUe.  ad  RlMe*  <»  the  toHiC  «f  the  I^  d  b  i^ 

the 


(Aac|#7.k)     falae ;  and  tiMMigfa  the  Ind  roca 

diflD  be  oercr  tike  beoefit  of  tint 
FMtietaejrbedetetediB  the  whole,  so  tlwjiuf 
€,4$.    to  pert  of  the  benefit  tbfltmj  be  tikea  of  the 
L  titbothoworrmtie— ynMikeadei' 

%%%.%,Qm,     aiifliymofvDttcber:  io  die  like ■anBcrtbat be ehdi tike 
ViLVLS^iLt         ailfiMmt by  wiy  ciw^rnmiia caarUt^  or  by  wiy  of  idwtter. 


Sect  749.  L  O 


A 


ND  k  is  to  be  ufideniood,  that  in  the  tame  maimer  as  the  coHaieraU 
warrantie  may  bee  defeated  bjf  matter  in  deed  or  in  Iam\  in  the 
same  matmer  may  a  Unealiwairantie  be  defeated,^ Sfc.  For  if  the  hare 
in  iaile  brit^etkawrii  of  t6tttiedoQ,and  aiitieaii  ft^^ 
inheritable  by  forte  of  the  tmUf  bee  pleaded  against  hiau,  with  this,  that 
assets  descended  to  htm  of  fee  smple^  which  he  hath  by  the  same  emeestor 
thai  made  the  warrantte ;  if  me  heire  that  is  demmdant  mmf  admJl 
and  drfeat  the  warrantie,  that  saffieeth  him ;  for  the  ditcent  of  other 
tenements  of  fee  simple  mdheth  nothmg  to  barre  the  heire  without  the 
warrantie f  tfc, 

UERE  Littleton  sheweib,  that  In  the  same  manner  that  a  col- 
latenJI  warrantie  may  be  defeated  by  matter  in  deed,  or  by 
matter  10  law,  to  may  to  all  intents  and  purposes  a  Imeall  war- 
faotie,  whereof  hee  putteth  an  example  of  a  lineall  warrantie 
and  isieti. 

TeMpt  C  I.  **  And  a  UneoB  wirrantie^  ^e,  tvtth  this  that  assets  descended  to 

Otr.Bp.  himt^c.**   Here  it  appeareth  by  £c^/&ton»  that  a  lineall  warrantie 

u  £  •  iMd  6a.'  ^'^  A'C^te  ^  ft  good  Dlea  in  aformedon  in  the  discender ;  wherein 

4  Ew  3.  •4.  it  is  to  be  knowen,  that  if  tenant  in  taile  alieneth  with  warrantie, 

5  E.  3. 14.  tnd  leare  assets  to  descend ;  if  the  issue  in  taiie  doth  alien  the 
40  E.  ^  Q.  nisets^  and  die,  the  issue  of  that  issue  shall  recover  the  land,  be- 
*4  H*  4*  SQr  cause  the  lineall  warrantie  descendeth  only  to  him  without  assets ; 
Br.^  4  ifar.  ^^^  neither  the  pleading  of  the  warrantie  without  the  assets,  nor 
Dier«  lao*  ^^  assets  without  the  warrantie  is  any  barre  in  theformedon  in 
lib.  10.  ibi.  87,  the  discender.  But  if  the  issue  to  whom  the  warrantie  and  assets 
|8.  in  ICarjr  descended  had  brought  aformedon,  and  by  judgement  had  beene 
Portingtoo  s  barred  by  reason  of  the  warrantie  and  assets ;  m  that  case,  albeit 
fSKn. 51.)  ^  alieneth  the  assets,  yet  the  estate  taile  is  harped  for  ever ; 
(Ant  374*  a.  b.)  (10  Eep.  38,    Pbwd.  440.  •.  b..    Hob.  40«    Aiiwr*  ^ 

for 

*  Sfc,  not  in  L«  and  M.  or  ftoh.  t  uAick  hee  haih^  not  in  L.  and  M.. 

or  Iloh. 
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for  a  barfe  in  %formedan  in  the  disceodcr,  tvitioh  is  a  wtit  of  the 
highest  nature  that  an  issue  ii^  tule  dan  have/is  a  good  barre  in 
any  other jj'brm^cf on  in  the  ^faeendery  brought  afterwards  upon 
the  same  gift. 

7^0  W  Jkavefnade  to  thee,  mysonne,  three  bookes. 

^^  ^TX>  ihee^  my  sanne,  S^d'  Here  our  author  calleth  (as  many 
dmes  in  th«e  bookes  he  hath  done)  not  only  his  sonne 
Rkhardf  but  everie  studient  of  the  law  to  be  accounted  his  son, . 
and  worthily ;  for  that  seeing  our  author  had  the  honour  to  be  in 
his  time  the  father  of  the  law,  and  all  ffood  siudients  m  the  law 
justly  account  themselves  the  sonnes  of  me  law  (for  otherwise  they , 
are  not  worthy  of  the  profession),  our  author,  as  a  carefuU  and 
provident  father,  as  it  hath  manifestly  appeared,  gave  excellent 
instructions  in  these  his  bookes,  both  to  nis  owne  sonne,  and  to 
his  adopted  sonnes,  to  make  them  from  age  to  age  the  more  apt 
and  able  to  understand  the  arguments  and  reasons  of  the  law,. 


[T] 


Tabula. 


The  first  Book  is  of  estates  which  men  have  in  lands  and  tenements  (Le 
primer  Livre  est  de  Estates  que  homes  cunt  enterres  *  ou  tenements)  : 
that  it  to  say. 

Of  tenant  in  fee  simple  +t  Cap.  i         ' 

^  Tenant  in  fee  tatle  2 

Jf  Tenant  in  +  fee  taUe  after  possibiUtie  of 

issue  extinct  3 

Of  Tenant  by  the  curtesie  of  England  4 

Of  Tenant  in  dower  5 

Tenant  for  terme  of  life  6 

Tenant  for  terme  of  years  '     7 

TenaM  at  will  by  the  common  law  8 

C^  Tenant  at  will  by  custome  of  thetnannor     9 

X  Of  Tenant  by  the  verge  10 


The  Second  Book% 

Of  Homage  Cap.  i 

Of  Fealtie  2 

l|f  ftcttoge  3 


Of 


*  ou— et,  L.  and  M.  and  Roh .  ffee-^the,  L.  and  M.  and RoL 

tt  The  numbers  of  the  Chapters  as        tQf  tenant  by  the  verge^  not  in  L. 

above  are  not  enumerated  either  in  ana  M.  or  Roh. 

L.  and  M.  or  Roh.  §  is  added  in^.  and  M.  and  Roh* 
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4 

5 
6 

airtl  7 

lit  » 

6f  PhH  SerjemmHe  » 

Of  Temmre  im  Bmrgage  lo 

Of  Temmre  im  YiUamfft  1 1 

Of\Rmi%  IS 

And  that  two  Uiik  Books  I  kmve  mmde  ioOeefor  tie  better 
etamJimg  of  certaime  Ckapters  of  tie  amtiemi  Book  of  TemmreM. 

**  jyETTER  Mmderiamdinw, Sfc'  And  diae  Inslitiitei  hcve 

-^  I  collected  and  publiibed  to  the  end  that  diae  tluee 

Bookc*  of  our  ratbor  maj  be  the  better  ondentood  of  the  rta- 

dioiit  reader. 

FALfaihit  '' Amient  Book  of  Temmre$r    Thk booke  may  wefl  be ac- 

PkWbcctolMt      counted  antient,  for  h  was  coinpoced  in  the  raigne  of  hmm 
W.B.  £(AHin/ the  Third,  (at  justice  FUxkerbert  saith)  bya  grareand 


The  Third  Book  X^ 

Of  Parcenert  \  according  to  the  comne  o^  tke 

common  law  (^.  i   rS94>T| 

ty\.  Of  Parceners  accorMng  to  the  cusiome  s  |^  b.  J 

Joyntenanis  3 

f%xenanU  in  common  4 
Estates  of  lands  and  tenements  ujpon  con- 
dition 5 
Of  Discents  which  toll  entries  6 
(Jf  Continual  Claime  7 
Of  Releases  8 

fCor^rmations  9* 

AttomemaUs  lo 

Discontinuances  '  ii    ; 

df  Remitters  la 

Of  Warranties.  %  13 

«  Epi/ogiiS. 

f  Bents — iii.  manner  qfrents^  8ci-  4-  Qf  parceners  according  to  ike  cms- 

licety  rentserviceyreni  charge,  and  rent  tome,  not  in  L.  and  M.  or  Roh. 

secie,  L.  and  M.  and  Roh.  €   Tenants — tenements,  L.  and  M. 

\  is  added  in  L.  and  M.  and  Roh.  and  Roh. 

II  accoriting  to  the   course  of  the  S  sciUcet,  warrantie  Uneall,  xoarrantie 

common  law,  not  in  L.  and  M.  and  coUateraU,and  xioarrantieikat  commence 

Roh.  by  disseisin,  added  in  L.  and  M.  and 

Bob.' 


Ej^logai.  [394.  b.  S95.  a. 


yd  ND  know,  my  son,  that  I  would  not  have  thee  bekeve,  that  all  which 
J  have  said  in  these  bookes  is  law^^for  I  will  noi  presume  to  take  this 
vfon  me.  But  of  those  Ming^  that  are  not  law,  inquire  and  leame  of  my 
wise  masters  learned  in  the  taw.  Notwithstanding  albeit  that  certame 
things  which  are  moved  and  speejfied  in  the.s^nfd  homes,  are  not  altogether 
law,yet  such  things  shall  moie  thee  mtsre  ofi^  and  oMs  to  understand  and 
affrehisnd  the  arguments  and  the  reasons  of  the  lofWjdsc.  For  by  the  argt^ 
ments  andreasons  in  the  law,  a  manmore  sooner  shall  cometotnecertaintie 
and  knowledge  of  the  law. 

Lax  plus  laudatur  quando  raticoie  probatnr. 

^^  TWILL  Ttot  fresume,  Sfc"  Here  observe  the  sreat  too- 
destie  and  mildnesse  of  our  author,  which  is  wortnv  of  imi- 
tation ;  for  NuBa  virtusy  nuUa  sdentia  locum  suum  et  dtgnitatem 
conservare  potest  sine  modestid.  And  herein  our  author  foUowed 
the  example  of  Moses^  who  was  a  judge,  and  the  first  writer  of 
law ;  for  he  was  mtissimus  omnium  hominum  qui  fiat  in  terrisy  as 
the  holy  historie  testifieth  of  him. 

**  The  arpemenis  and  reasons  in  the  ktto,  ^c."  Ratio  est  anima 
legis ;  for  then  are  we  said  to  know  the  law,  when  we  apprehend 
the  reason  of  the  law ;  that  is,  when  we  bring  the  reason  of  the 
law  so  to  our  owne  reason,  that  wee  perfectly  understand  it  as  our 
owne ;  and  then,  and  never  before,  we  have  such  an  excellent  and 
insej^arable  properde  and  ownerdiip  therein,  as  wee  can  neither 
lose  It,  nor  any  man  take  it  from  us,  and  will  direct  us  (Uie  learn- 
ing of  the  law  is  so  chained  together)  in  many  other  cases.  But 
if  by  your  studie  and  Industrie  you  make  not  the  reason 

[30571  ^^^^  1^^  your  owne,  it  is  not  possible  for  you  ts^  long 
^  J  to  retaine  It  in  your  memorie.  And  wel  doth  our  author 
couple  arguments  and  reasons  together,  Q^ia  armimenta 
ignota  et  obscura  ad  hicem  rationis  prqferunt  et  reddunt  s^endida  : 
and  therefore  argumentari  et  raiiocinari  are  many  times  taken  for 
one.    And  that  our  author  may  not  speake  any  thmg  without 
authority,  (which  in  these  Institutes  we  have  as  we  take  it  mani- 
fested) his  opinion  herein  also  agreeth  with  that  of  the  learned  and 
reverend  chiefe  justice  of  the  court  of  common  pleas,  sir  Richard 
Hankfordy  [y]  Home  nescavera  de  quel  mettal  un  campane  esty  si  [y]  1 1 H.  4. 37. 
ne  soit  bien  hatCy  ne  le  ley  bien  conus  sans  disputation.  And  another 
saith,  [*]  Jeo  aye  dispute  cest  matter  pur  la  apprender  la  ley.  So  as  M  41  £.  3. 91. 
our  author  hath  made  a  most  excellent  epuogue  or  conclusion  kirton. 
with  a  grave  advice  and  counsell,  tosether  with  the  reason  there-  ^*^"  ^*^^*  377- 
of,  which  all  good  students  are  to  know  and  follow;  and  with 
scire  and  sequi  I  wDl  conclude  our  author's  epilogue. 

*<  Lex  plus  laudatur  quando  rations  probatur** 

This  is  the  fourth  time  that  our  author  hath  cited  verses.  vide  Sect.  384. 

When  443i5So* 

*  Not  in  L.  and  M.  or  Roh. 
Vol.  U.  3  D 


595.  a«]  Epilogus. 

When  1  bid  finkheddoiworice  of  the  tnt  part  of  the 
^o^f^  ^nA  |#olrfrf  bf  Irr  w^  i  twirfiV  rc<l  thf  iw»tH»"^**  «f  Ag 
dofioDi  m  fanr,  die manifdddnrenitiei  between  CMes  and  points 
of  Jesniinff :  die  vnrietie  iihitiTtt  wife*!***  of  andioritiet*  f*t?f*fi 
coDitttit  and  moderne,  and  withaD  their  amiable  and  adairaUe 
content  in  so  many  tucccanoni  of  agei ;  the  manj  cfaangaa  and 
aherations  of  the  common  kw,  and  additions  to  the  tame,  even 
nnce  our  author  wrote,  by  many  acti  of  pariiamenty  and  that  the 
like  worice  of  Inttitotet  bad  not  been  atten^ted  bv  any  of  oar 
profeition  whom  I  might  imitate,  1  thoogfat  it  tafe  lor  me  to  fist- 
low  the  graTe  and  prudent  ezan^e  of  our  worthy  author,  not  to 
take  upon  me,  or  pretume  that  the  reader  thouldthinke  that  id 
that  iJunretaidharein  tobelaw:  yetthit  I  may  tafely  affinne* 
that  there  it  nothing  herem  but  may  either  open  tome  windowet 
of  the  law,  to  let  in  more  light  to  the  ttudent  by  diligent  teaich 
to  tee  the  tecrett  of  the  law,  or  to  move  him  to  doubt,  and  withall 
to  inable  him  to  inquire  and  leanie  of  the  sages,  what  the  law,  to- 
gether with  the  true  reason  thereof,  in  these  cases  is  :  or  lastly, 
upon  consideration  had  of  our  old  bookes,  lawes,  and  recoidb^ 
(which  are  full  of  venerable  dignitie  and  antiquitie)  to  finde  out 
where  any  alteration  hath  beeae,  upon  what  ground  the  law  hath 
beene  since  changed  ;  knowing  for  certaine,  that  the  law  is  un- 
knowen  to  him  that  knoweth  not  the  reason  diereof,  and  that  the 
knowne  certaintie  of  the  law  u  the  safetie  of  all.  I  had  once  in- 
tended, for  the  ease  of  our  student,  to  have  made  a  Table  to  these 
Institutes ;  but  when  I  considered  that  Tables  and  Abridgements 
are  most  profitable  to  them  that  make  them,  I  have  kft  that 
worke  to  every  studious  reader.  And  for  a  fai'ewell  to  our  juris- 
prudent, I  wish  unto  him  the  gladsome  li^ht  of  jurisprudence,  the 
loveliDesse  of  temperance,  the  stabilitie  of  fortitude,  and  the 
soliditie  of  justice. 


FINIS. 


For  ikt  Indts,  see  the  beginning  tfthe  Fint  Ko/ume. 


COKE  UPON  LITTLETON,  i8rH  Ebiticw, 


NOJE. 

THE  Editor  begs  leave  to  suggest,  that,  in  the  Table  of  the  Degrees 
of  Parentage  and  Consanguinity,  after  fol.  i8.b.  the  words,  abpatruus 
magnuSf  should  be  translated,  the greett  grandfathers  unde^  on  theJiUhe/s 
side;  and  that,  the  words, propairuus  magnust  should  be  translated,  the 
Jitther's  great  unde,  or  the  grandfather^ s  uncUy  on  thefaiher^s  side ;  and 
so,  as  to  the  rest. 

He  also  begs  leave  to  recommend  to  the  Reader's  consideration,  the 
Table  of  Consanguinity,  and  ihe  Table  of  Descents,  in  Mr.  Watkins' 
Essay  towards  the  further  Elucidation  of  the  Law  of  Descents,— and  the 
whole  of  that  excellent  work. 


N 


■  —   »       »«—«»««>« 


Lake  Hansard  Ik  Soot, 
■car  Linoolii'f-IiiD-Fieids. 
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